Chapter One
1. The concept of the Law of Agency

Introduction

» A person may deal with his affairs

v personally, or
v through other persons who represent
and act on his/her behalf.
»Hence, every day, in various parts of the
world, there are persons acting for
and on behalf of others,

»Therefore, agency is a very important
institution applicable Iin almost all
areas of law..




»Given its growing importance, it can be said
that, agency is not an alternative

Y _but essential component in the
daily life of persons

dTeaching material;

-“The concept of Agency Is
recognized In_all modern legal
systems as an indispensable

part of the existing social
order.”

»,“one who acts through another
acts for himself.”




»An agent is appointed when an individual
is unable to act himself on account of;

- Complexities in the modern commercial, social
and legal interactions;

- His manifold occupations,
- absence,

- illness,

- advanced age, etc; or

UA representative may be designated in order
to take advantage of his;
v special capacity,
v knowledge, and experience

v Or even for the mere desire, such as not to

appear personally in order to avoid hostility,
controversy, etc




* Definition
“*What is meant by Agency???

- There iIs not yet a comprehensive definition
provided for the concept ‘agency’. However, there
are different attempts put forward so far.

din the Oxford Companion Law, the term agency

Is defined as:

- The relationship between one person, the agent,
having authority to act, and having consented to

act on behalf of another, the principal, in
contractual relations with a third party.

din the English law, a contract of agency is
defined as,
- the employment of one person by another, In

order to bring the latter in to legal relation with a
third person




» Simply put, agency can be defined as;

- “ a relationship between two persons, where one (the agent)
may act on behalf of the other (principal) and bind the
principal by words and actions.”

JThe Nigerian supreme court once stated that;-

- In law the word agency is used to connote the
relationship which exists when one person
has an authority or capacity to create legal
relations between a person occupying the
position of principal and third party,

- and the relation also arises when one person
called the agent has the authority to act on
behalf of another called the principal and
consents (expressly or by implication) so to act”.

»What can you discern from this
explanation???




HAlternatively;

- Law of agency relates to the authority to
act on behalf of others or the authority to
enter in to juridical act/s on behalf of other
persons

dTake a look at Article 2199 of the civil code

»Agency is a contract whereby a person,
the agent, agrees with another person, the
principal, to represent him and to
perform on his behalf one or several
legally binding acts.”

- What elements can you pinpoint from the
article????

- What element do you think is missing from
the definition???
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“*Who is an Agent???
- I1s a person who is authorized/employed to do an

act/to represent another in dealing with a third
person

- or iIs a representative who normally binds not
himself but the person he represented (the principal)
by the agreement he enters in to with the latter
(Black’s law dictionary)

- IS a person who has agreed to “act on the
principal’s behalf and subject to the principal’s
control

“*Who is a principal????
- Is the one who confers authority to an agent to be

represented and to be liable for the acts of the
agent or

- |Is a person for whom such an act is done or who
IS SO represented.




JdGenerally,

-There may be many instances In
which a person represents or acts
for or on behalf of another.

-But the true law of agency applies
only when the act of the
presumed agent produces legal
conseqguence

-the agency r/ship must be
performed in such a way as to be
able to affect the principal’s
legal position




-the law of agency does not apply
to social or other non-legal
situations for example,
owhen a man sends his wife or son to

represent him at a wedding,
launching, or naming ceremony,

-But, In Agency, iIf A (agent) Is
given authority to act on behalf of
P ( principal) and A sale a

motorcycle to T (THIRD PARTY) the

contract is enforceable b/n P
and T




USignificance/why the law of agency??

“*From the point of view of juridical personality
_(the need to represent legal persons);

- Juridical persons, though they are holders of
rights and bear obligation, they do not have
physical existence. Rather, they are run by
human persons who represent the interest of the
fictitious persons.

- Art. 216 of the commmercial code;

1) A business organization shall acquire rights and
incur liabilities by its agents in accordance with
the provisions relating to agency.

2) A Dbusiness organization shall act Iin legal
proceedings by its agents.




“*Physical inconvenience (the need to
overcome time and space limitation) -

»Individuals may not be able to involve
themselves In different business and other
transactions, because of limitations of
- Spatial(space) or time,

- cultural, language,

- or other limitations, they could not
mahnage to undertake each and every activity
by themselves;

- this In turn brings forth the need to be
represented.

- |t Is essential for effectiveness and efficiency
by reducing the cost of handling business.




> Professional inconvenience (the
need to overcome Ilimitation of
knowledge and skill)
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»The Need to overcome incapacities

* The Ethiopian civil code provides that
capacity iIs required in order to
perform a juridical act.

* Certain category of people like minors
(below the age of 18) and interdicted
people can not have the appropriate
analytical capacity in order to enter
into a juridical act.

* Hence they may fail to analyze the cost
and benefit of the transaction.

* Hence some one else who can act on
behalf of them is appointed.




d Acts which cannot be
performed by an agent;

»Would you name any acts
which can not be executed
by the agent? Or,

Do you think there are
some acts which can not
be done through
representation?




» There are some acts which are
- too personal to the doer and
- can’t be handled by an agent;

<« Will

“*Can a person grants a power to make a

> Read Art. 857 - Strictly personal nature.

- A will is an act which is strictly personal to the
deceased.

- agreement whereby a person grants to another
person the power to make, modify or revoke a
will on his behalf shall be of no effect.

- A person may not entrust a third person with the
task of determining how and on whom his
succession is to devolve.




JdDonation

>Read Art. 2434 - Personal nature
of donation.

-(1) A donation is an act purely
personal to the donor.

-(2) The authority given to make a
donation shall be of no effect
unless it specifies the property
to be donated and the donee.

»Hence, if the donee and the
property to be donated are
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JdMarriage

»Is marriage by representation allowed?
Why/why not??

»RFC - Article 12 - Representation not
allowed.

- Each of the future spouses shall personally
be present and consent to the marriage at
the time and place of its celebration.

- Notwithstanding the provisions of Sub-Art.
(1) of this Article, marriage by representation
may be allowed by the Ministry of Justice

where it has ascertained that
v there is a serious cause and

v' the person who intended to do so has fully consented
thereto.




UGenesis and Development of the Law of
Agency
»The concept of agency is said to be emerged

around the 12t ¢ (A.D) along with the salve
and slave owner’s relations.

» Reasons-;

- slaves were considered as a mere chattel without any
rights;

- Hence, the owner would be legally liable if the acts of
the slave was done based on the direction of the slave
owner.

* The concept of agency developed independently
in the civil and common law legal systems.

* Moreover, rules of agency representation as it is
understood today became visible in both legal
systems around the end of the 12 century and
early 13 C.




Jd The Roman law/Civil law

* In ancient Roman law, for a contract to exist
between two persons, both of them should be
personally and physically present.

> Reason:

- The Roman conception of the personal nature of
obligation

v rights and liabilities were acquired or incurred only by the
persons making the contract;

v" third parties are not considered.
v"  ceremonial nature of contracts

- Patriarchal economy of the Romans. This economy was
least developed, and limited within the family.

- Hence the Maxim, " aleri stipulario nemo potest,”
excluded stipulations in the name of third party and
stipulations for the benefit of a third party

» Hence it is possible to infer that there was no need

for the institution of agency.




Jd Common Law

* It Is believed that agency was not part of the
common law until the 13t C,

* But around the end of the 12t C and
beginning of the 13th C, owing to the emergence
of master and servant relationships, the
concept brought in to the system.

dThree main standards gave rise to the effective
development:

- The emergence of the class of attorneys in
legal matters.

- The impact of cannon (laws of the Christian church)
law: and

- Custom of merchants, which at that time was already
engaged in lively trade in Europe, created the
Introduction of some concepts of agency.




» Accordingly, the common law recognized
that when contracts are made by an
agent on behalf of his principal,

- It was to be held that the principal and
not the agent was liable; not only when the
agent had express authority to do the
particular acts,

- but also when he acted within the scope

of an authority to do acts of a particular kind

»The genesis of such principle, , was
emerged from the case of

- Costace V. Forteye, which was decided In

1389 by the major and elder men of the city
of London




JRead the teaching
material and Shortly
summarize the facts
and decision rendered In
the case of Costace V.

Forteye,
JdTry to explain  its
relevance with regard to




d Ethiopia
»With regard to the development of
law of agency,
- it is Empror Zaraya Yacob whose name
is usually mentioned

» Fewese Menfesawi

- This is the first known code of law
prepared during the reign of Emperor
Zarava Yacob in the middle of 15t C.

- Was essentially a religious document.

- When the emperor heard about a document
of superior quality in Egypt, order for
translation - ‘Fetha Negest’




UThe Fetha Negest

* Brought to Ethiopia in the middle of 15t C

during the reign of Emperor
Zarayacob.

* A Coptic Church scholar named Ibn Al
Assal said to have created the document
in the 13% C compiling the

* principles of Christianity,
* Byzantine legal tradition and
* Islamic commercial law.

* Translated in to Geez by a church scholar
(named Abda Sayd’s son) from the
Egyptian Arabic version in the 15t C.

* Has both religious and secular parts




JdThe concept of Agency under the Fetha
Negest;

* Chapter XXX (30), Mandate (on Proxy/
assigning authority)
- Provides rules governing the relationship of
mandatory (principal) and mandatary (agent).

dSome Important stipulations worth
consideration;

- Who can be an agent?

» Anyone who adheres in every respect to the rules

regarding his soul and to the laws is worthy of being
appointed as mandatary.

» Scope of mandate - A mandate may extend
v to all affairs and judgments or

v with respect to specific objects, to the exclusion
of others.




» Nature of the mandate -

v The mandatary accepts the mandate with or
without remuneration.

» Form of mandate -
v" A mandate is not valid unless the mandatory gives

" it verbally and the mandatary accepts the
word either formally or by his actions.

» There were stipulations regarding;
* Source of Authorities and duties of the mandatary
* Proof of authority
* EXxtinction of authority
* Revocation of authority
* Conflict of interest

* Effect of fraudulent contract with the family of the
mandatory

* Mandatary for jointly owned property
* Delegation of authority to another person




* according to the Fetha Negest, the contract
of mandate had only to say with regard to
- the internal relation of the mandate giver and
the mandate receiver (mandatory or agent).
* Hence the external relations i.e the
relation of the mandatary or mandatory
with a third party was not given a cover.

* After the Fetha Negest and before the 1950’s
and 1960’s codification,

* particularly in the 1920’s, early 1930’s and
1940’s Ethiopia passed several statutes;

- such as company law, loan law, bankruptcy law,
business registration law and banking law.

- However, it is not stated whether this laws have
dealt with agency matters.




JSession two

Sources of Agency
»What are the sources of authority?

»From where does the agent derive his
authority?

»Read art. 2179 of the civil code?
JWhat do we mean by authority?
» Authority-;

v'the right to exercise powers

v'an ability to execute juridical
acts in the name and on behalf
of the principal




“Art - 2179;
»The authority to act on behalf of another
may derive from the law or a contract.

* Agency relationship predominantly results
from contract, and in some cases it arises

from the law.
»What source do you think is lacking
from this definition????
JAgency emanating from the law
»\When agency arises from the law, it is the
law which governs the agency r/ship.

»the consent of the principal has no role
in creating the agency relationship




»This usually happens where ;

*a person to be represented is not in a
position to appoint his agent for one
thing or another.

*°due to the necessity to safeguard
the interest of the person to be
represented

»Hence, there is already a single contract,
- The external contract

- the internal relationship is legal and_not
contractual

- Thus, the external contract is governed by
the provisions pertaining to agency




UEg. 1. Minors

** What do you remember about Tutor and
Guardian???

0 Read Art 199

v guardian- upbringing

v Tutor-pecuniary matters
0 280 of the civil code;

- The tutor shall represent the minor in all civil
matters.

“*Art.269 of the RFC:

» 1) The minor shall be represented by his tutor
concerning his property and his pecuniary
interests.

» 2) The tutor shall take utmost care concerning the
pecuniary interests of the minor and the
administration of his property




“*Art. 305 of the RFC:;

» Acts performed by the tutor, on behalf of
the minor, shall be binding on the
minor as though he had performed
them himself being a major.

» They shall not be binding on the tutor
personally, save an explicit undertaking
on his part or in cases provided by law

“*In this case, without the need to secure the
consent of the principal or authorization,
agent-principal relationship comes into
existence.

“*Read also art. 306 of the RFC

- Acts which the tutor performed in excess of his power will
be governed by laws pertaining to agency




2. Business organizations; example
“Ordinary Partnership
»Art. 236;

-All the partners shall have a
right to act as managers, unless
... one or more of the partners
or a third party [is appointed].
»Art.241. rights and duties of
managers

-The provisions relating to agency

shall apply to rights and duties
of managers.




L/

X General Partnership;

> Art. 287 - Administration of partnership.
- (1) The partnership shall be administered by one or more
managers who may or may not be partners.
- (2) Where no manager is appointed, each partner shall
be a manager.

> Art. 289. - Scope of duties of managers

- (1) Managers may, in accordance with the law, act for and bind
their firm.

“* Limited partnership;

» Art.300 - have the same rights and obligations as partners in
general partnership.

» But only general managers can be appointed as managers
“* Share company - see Art. 363 of commercial code
* Private limited company - Art. 525ff of commercial code

“ Agents who can make appearance, applications and acts
before the court are stated under Art 57cc of the civil
procedure code.




J Agency emanating from Judicial Decision;

» This is not an agency either by a prior agreement
or by operation of the law;

v but arises from the order of the court upon
application.

> Who are the Parties?
vRead, Art.2253:

- The authority to do an act or acts of a certain kind
on behalf of another may be given by the court

to a person hereinafter called the curator (ma¢
NALL).

the curator and the person to be represented
» Who can apply to be a curator??- see art. 2254

» What requirements need to be fulfilled? See
art. 2255




» What are the obligation of a curator?
v see art. 2255

vto carry out acts of Urgent nature
" What do you think are this acts?
v'Read art. 2256(1) and (2)- informing the represented

v'Right and obligation as stated under 2199-2233 of the civil
code

J Contentious issues

»As the heading of Chapter 4 shows it is
authority granted by the court.

»But, as Art. 2179 shows authority may arise
from the law or a contract.

- So, can we say that, strictly speaking
it is the third type of authority
granted by judicial decision?




> Two different views

" Proponents

I. the person represented won’t be required
to give his consent (Art. 2256 (1)),

il. It iIs the court which iIs appointing the
agent for conditions specified upon the
application of the parties stated therein

lli.ascertaining these elements is up to the
court, it is a third source of agency - by
virtue of judicial decision.

Iv. They buttress their argument based on Art.
2256 (2) which makes cross reference to the
application of chapter 2 provisions in case of
agency emanating from judicial decisions




" Counter argument-

I. since Art. 2179 specified the two
possible source of agency, Art. 2253
and following provisions can be
taken as agency emanating
from law.

. It iIs even the law which is
defining the relationship and
therefore, the authority emanates
from the law and not from the court.

> Which side of argument is more
tenable? Why/why not????




JdContractual Agency

»1s the basic /most common sources of
agency
»|ts purpose is to give authority for an

agent so that he can perform juridical
acts with third parties.

»In fact, there are three parties which
come in to picture

»Art. 2199 and the following provisions
govern agency emanating from
contract.

»|n view of that,
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“*|s it inclusive of both the internal and
external contract?

-The parties to the contract are:
principal and agent

-1t also seems that it more capitalize
the obligation of the agent than the
obligations of the principal.

»This doesn’t mean that the principal owes
no obligation - see Art.2219

»The emphasis signifies the fact that in
contractual agency, though there are two
contracts, the internal contract is the
basis for the external.




»Contract of agency is a special
form of contract.

»As such, the provisions of the
general contract law are still
applicable where the matter is
not specifically regulated
under the law of agency.

»Thus, the validity
requirements for the
formation of contract under
the aeneral contract bprovisions




UJRequirements - Art. 1678 cc
i. Capacity;
v'See. Art. 1678

vLiteral meaning- The ability to do
something

* Legally- competence to enter into a legally
binding agreement.

“*Consider the following quotation. What do you
think?

““NEMO POTEST FACERE PER ALIUM,
QUOD PER SE NON POTEST”

- “mno one can do through another what he cannot
do himself”.

- what he has no power to do personally he cannot
acquire power to do by doing it through another.




“Thus, do you think that a principal
should possess a legal capacity to
appoint an agent?

v consider the following statements from
the TM;

" “A principal can only delegate
transactions, which he is capable to
perform himself. He cannot extend his
legal capacity by acting via an agent.

" Therefore a principal can appoint an
agent only for the specific acts, which he
iSs capable under the law to perform
personally.”




“*The question that follows is;-

“*Is there any condition upon which a minor can
be a principal and appoint an agent????
“*Nigeria
» Generally, an _infant cannot validly appoint
another person, whether an adult or an infant to
act as his agent except in the circumstances in
which he can act personally or for himself.
However, under the general law governing
contracts, an infant can validly contract only for
his legal necessaries.
“Ethiopia
» Look at Arts. 199, 228, 272, 273??2?
“*Can a minor appoint his own agent regarding
activities he is allowed to personally perform??




>Read Art. 272 of the CC -Work of
minor

»(l) From the age of fifteen vyears
onwards, the minor himself shall receive
the income deriving from his work.

»(2) He may freely dispose of such
income but shall contribute to his
own maintenance.

»S0, can a minor appoint an agent to
receive his income and dispose it to
his maintenance???

»The capacity of the principal is an
essential element of the contract.




“The problem lies with regard to the
capacity of the minor?

“ Can a minor be appointed as an
agent????

“*What do you think??

“*Remember your discussion on the law of
contract

»Art. 192 and the ff
" Capacity iIs presumed - but might
be restricted by the law
»General disability -:

- age, mental condition and sentence passed
»special disability (foreigners)




»Minor- Art. 198- less than 18 years
and

» Art. 199- a minor may not perform
juridical acts except allowed by the
law.. See for example, art. 228, 272,
273 and 308

»Can a principal appoint a minor agent?
Why/why not?

»Provisions related with agency law
provides nothing.

>t is a contentious issue

»Generally there are arguments for and
against




JArgument for

» Any person, though without power to contract in
his own right may act as an agent for another

» the agent does not bind himself but acts as a
mere intermediary

» The capacity of an agent is a matter of
indifference with respect to the main contract

» They state Art. 2189- complete
agency/disclosed agency

*The agent should act in the name of the
principal

*The agent - has to act within the scope of his
power.

* In such cases the contract is deemed to have
been made by the principal - and third party

* so the agent steps out of the contract




» Therefore, in case of complete agency, the
agent is said to be not a party to the
contract - non-existent in the eyes of the
law.

»Thus, they argued that the principal has
every right to appoint an agent who is
incapable person.

* If the former is confident enough in
the honest and intellectual capacity
of the incapable person.

* And this is owing to the fact that his
agent is not responsible for the acts
he performs in the name of the
principal.




»Conceptually, most jurists agree that
since the agent is out of picture,
incapacity of the agent won’t affect
the external contract.

* See Arts. 2197 and 2198 of the cc for
undisclosed agency where the agent
acts in his own name but on behalf of
the principal.




“*Argument Against
- Art. 1678(a) ,199(3),

- Read Art. 2182(1) cum. Art. 2230,

- it states that, unless there is otherwise
agreement, incapacity of the agent is
one of the grounds for the
termination of the contract of agency.

- Thus, a principal can not appoint a
minor to be his agent who is precluded
from making a juridical act

- and even the law of agency it self
stipulates that incapacity (minority)
terminates the agency relationship.




* Counter argument;-

- Both art. 2182 and 2230 state unless
otherwise agreed

- Thus, where the contract of agency is concluded
knowing that the agent is incapable, it can be
taken as an ‘otherwise agreement’ and thus,
won’t have effect on the external contract.

- These articles also refers only to an agent who
had capacity at the time of authorization but
declared incapable at a latter time

- to construe the stated article, as it requires the
agent’s legal capacity may be inconsistent with
the intention of the drafter of the civil code

»Which line of argument is more sound for
you? why?




» Effects of incapacity
v What is the effect of incapacity?
v Does it make a contract void or
voidable??
v Who should apply??
»Read Art. 1808 (1) cc provides,
" incapacity makes a contract only
voidable.

" Accordingly, if the incapable person
does not apply for invalidation, the
validity of the contract persists and
the other party is bound thereby




“* Consent

"Read Art.1678 (a) cum 1679 ff of the
civil code,

" the parties to the contract of agency
should give consent which is
sustainable at law being free from
vices of consent such as, mistake,
fraud, duress.

* Effects of Vice of consent--the contract
is voidable as per Art.1808(1) cc.

* But, until such time that the internal
contract 1s invalidated, it won’t have
effect on the external contract.




dThe effect of Consent of the agent in
the external contract;

V1t is addressed under art. 2189

vHere, the consent of the agent

becomes important element for
the validity of the external
contract.

v'Read article 2189(2) and sub (3)
of the CC

vWhat differences can you
discern or pin point????




“2189(2)

Y'the principal may avail himself of any
defect in the consent of the

* Thus, where the agent is mistaken,
defrauded or subjected to duress, the
principal has the right to avail these as
a defense against the validity of the
contract; even though the agent is
considered as invisible

* Thus, the principal can invoke the
defense according to Art. 1808 (1).




“Art. 2189 (3)

»If fraud is committed against the
3rd party to the external contract, he
can avail this as a defense against the
principal;

- Why does the legislator singled out
only fraud?

“*Teaching material -

- Art.2189 of the civil code renders more
protection to the principal than to
the third party.

- Do you agree??



UJArgument against

»though it looks only fraud

v"as a party to the contract, the 3 party can
avail himself of other grounds of defects in

consent and invalidate the contract based on
Art. 1808 (1).

v Even, art. 2189(3) renders more protection
to third parties

dFor example,
- Art.1704. - Fraud.

- (2)- A contracting party who has been deceived
by a third party shall be bound by the contract
unless the other contracting party knew or
should have known of the fraud on the making
of the contract and took advantage thereof.




»On the other hand, Art. 2189 (3)
talks about any kind of fraud
committed by the agent and here
the contracting 3™ party;

v'is not expected to show that the

principal knew or should
have known the deceitful act
of the agent and took advantage
of It.

*Thus, the provision IS more
advantageous to the 3" party;
not in favor of the principal as




d Object;
»Covered under Arts. 1711 -1716 of cc,

»object - shall be freely determined by
parties subject to restriction imposed under
the law

»has to be lawful, moral, possible and
sufficiently defined.

»In _contract of agency, difficulties usually
arise; Art. 1714
0 regarding the extent of power given to

the agent
0 - whether the object is sufficiently defined
or not.

0 Art. 1714 -Object must be sufficiently defined




> Reasons

I. The agent deals in the absence of the
principal..

Il. Difficulty in conferring general power..to
do Everything

1So the law need to find a solution

JdEg. French law-

- power given Iin general terms-- confer the
power to undertake acts of administration

- an agent cannot alienate or mortgage property
where there Is no express authority.

JdwWhat about under the Ethiopian
civil code????




»Read from Art. 2203 - 2205
» It provided answer for this problem.

v Art. 2203- authority in general
terms -acts of management -
General agency

vArt. 2204- enumerates those
acts of management

v Art. 2205 list those acts which
demand explicit authorization
from the principal- special
agency




Form:

>»See Art. 1678 (c) cum 1719 and 2200 ff of
cc,

> Freedom of form-

- -unless a special form is required by law.
1719(2)

- Or unless parties stipulate a special form.
1719(3)
»Similarly, as Art. 2200 provides,

v Authority may be conferred up on the agent
either impliedly or expressly.

v However, where a special form is prescribed
by law regarding the external contract, the
same formality is required to confer authority
on an agent (internal contract).




JEffects of non observance

-Read Art. 1720(1)- mere
draft

* practically, contract of agency
IS made in a written form.




»See FSCCB decision No. 59568, vol.
12; Tewodros Tesfaye vs. Mulu Arge,
et al P.561

> eMnAGs naAMy aopaR, ave MU AAMT (Mm@ hnA
¢CN NATLIMS AT ONEEC VIR omik
PegLm pAPr hPod, 334/95 nreih 5/1//

»N.B -According to Art. 5 (1) (b) of
proclamation No. 334/1995 (2003),

- a document granting ‘power of attorney
(agency) made in writing will not have legal
effect unless it is authenticated and
registered in the documents authentication
and reqistration authority.




JOffer and acceptance in the
formation of contract of agency;

>A contract is formed via consent
expressed by the contracting parties.

» Consent is expressed through offer
and acceptance

»Read art. 1681-- offer and acceptance
can be effected through
- orally or in writing or
- by signs customarily used,
- or by conduct,

- An oferror can also stipulate a special
form of acceptance




JdWhat would be the effects of silence ?
JRead art. 1682

v'Silence does not amount to acceptance...

»What about in cases of Agency
contract??

»Try to compare and contract Art. 1682
Vs. 2201

»What can we say about silence ??
»art. 2201 (1),

- Acceptance- either expressly or impliedly.

- What would be the effects of silence of the
agent when an offer is made by a principal?

- See art. 2201(2)




dSilence shall be construed as acceptance
unless immediately refused in cases of;

- Art. 2201 (2)-where the offeree is one who
carries In an  official capacity or
professionally or where he holds himself out
publicly for such functions. Eg, attorneys,
commission agent, forwarding agent....

- Art. 2235 (3)- commission agents

- (3) Such duties shall be carried out by a person
notwithstanding that he has not accepted the
commission, where the commission falls
within his professional activity,.

* The provision is applicable for del credere

agents as well - Art. 2241

 Art. 2251 (2) - forwarding agents




Individual Assignment 1.

* What distinguish the doctrine of
identity from the doctrine of
separation?

* Which theory du think best protects
the interest of third parties? Why?

* Which Theory of agency representation
does Ethiopia follow, the theory of
separation or Ildentity? Why? 10%

* Read the teaching material




dRead cassation No. 38721, volume 12, page 555
* haPANT- N7 60 UG
* +MEP7-: ht AOAMESN NS5

-0/ nOVECT Y072 AG Al NS5

J Read FSCCB decision No. 59568, vol. 12;
Tewodros Tesfaye vs. Mulu Arge, et al P.561

“Try to read the decision of the cassation bench
“*Shortly summarize the facts of the case;

“*Decisions of the FFc, FHC, FSC and the cassation
bench

“*Evaluate the final decision of the cassation bench
in light of the agency provision and

“*write the reasons why you agree or disagree with
the decision of the court.



J Session Three

J Scope of Agency - Arts 2202ff of cc
»Read Art. 2181 (1)

- i1s determined by the contract giving rise to
agency.

»Art. 2181 (3) states

v the scope of power of agency contract shall be
interpreted in a restrictive manner

v'it advocates the principle of narrow
construction.

» Art. 2202 (1) puts forth that

v where the scope of agency is not expressly
provided in the contract, it has to be fixed
according to the nature of transaction to
which it relates.




»Try to carefully read art. 2202(1) Vs.
2182(3)

»Art. 2202 (1),

- based on the nature of transaction the agent
may enjoy an implied authority which are not
necessarily and explicitly stated in the contract.

- Accordingly, the principal and the agent are
bound not only by expressed terms but also by
implied terms read into the contract.

»This is also in tune with Art. 1713;

v The parties shall be bound by the terms of the
contract and by such incidental effects as are
attached to the obligation
* by custom,

° equity and
* good faith, having regard to the nature of the contract.




»Therefore, it is important to have in
mind that, restrictive
interpretation prescribed under
Art. 2181 (3) does not contradict
with what is provided under Art.
2202 (1).




dClass activity

- Assume ‘P’ authorized ‘A’ to rent his
room and the latter made contract with
‘B” to renovate the room. Assuming
that the room was not in a proper
state to be rented out without
renovation. But, ‘P’ is not happy with
the renovation and claims that he is
not bound by the contract the
agent entered in to.

- Can p reject the acts performed by
A? why/why not??
- 1t can be inferred that m accordance with the

o o I Y oY A Y o L T P I N o I P



»NB. Note that Art. 2181 (3), Arts. 2202
cum 1731 is subject to the conditions
attached with the two types of scope of
agency as provided under Art. 2202 (2); i.e.,
general and special agency.

4d General Agency -
»Read Art. 2202(2) and 2203 of the CC

dCompare and contrast the definition of
‘general agency’ as provided under Arts. 2202
(2) and 2203 and 2204.

- Art. 2202 (2) - “the agency may be ... general
for all the affairs of the principal.”

- Art. 2203 - “Agency expressed in general
terms shall only confer upon the agent authority
to perform acts of management.”




dThe question is, under the Ethiopian legal
system, is it possible to authorize an agent
to perform all the affairs of the principal
(which can of course be pertormed by agent)?

dThere seems to be conflict b/n the two
provisions. They confuse two things: ‘general
agency Vs. ‘agency expressed in general
terms’.

it can be said that under the Ethiopian legal
system, it is doubtful that the concept of
‘general agency’ as defined under Art. 2202
(2) is recognized

JRather, it is the concept of ‘agency
expressed in general terms’ which the
provisions deal with.




4 Teaching Material;

» General Agency

v Is a type of agency conferred in general terms

0 such as, all my affairs, anything related to my
property, any affairs which I am called to perform)

v Is given to
0 sustain the rights of the principal
0 preserve/maintain the affairs/ rights of the principal.

v" The power is related with continuity of services
0 Is not a one time service

v Does not give rise to disposal of the rights of the
principals.

v Hence, such agents have a limited power less of
disposing the rights of the person represented.

v usually agency conferred in general terms is limited
only to the management of the said affair - Art.
2203.




dUsually agency conferred in general terms is limited

only to the management of the said affair - Art.
2203.

dThen, what are acts of management?
dSee the lists stated under art. 2204 (1) and 2
UAre the listing exhaustive?

d2204

-Acts done for the preservation of
maintenance of property;

- Leases for terms not exceeding three
years

- The collection of debts
- The investment of income:
-Discharge of debts




HdArt. 2204(2)Similarly:
- the sale of crops;
- the sale of goods intended to be sold; and

- The sale of perishable commodities are
categorized as acts of management.

* The TM;

- These acts are acts of disposition,
however, such acts protects the loss of
the rights of the person represented ...
and the law Is interested to preserve the
interest of the principal.

- Thus, the Iimplication is that other acts
necessary to preserve the interest of the
principal may fall under the category.




JANnd hence, these acts are acts of
mahagement.

JRead page 47 of the TM

JE.x., will taking debt to discharge debt be
considered as acts of management?

dFor instance, ‘collection of debts’ is
stated but not the authority ‘to issue
receipts’ to that effect...

»But the ‘amharic version’ and the FSCCB
decision shows that issuing a receipt for
debt collected is part of acts of
management.




JFSCCB, vol. 5, CN 17320, CBE vs. Dr.
Shawl Gebre, et al (will be discussed
later)

* (ILVYI° arw /it NMNAS “INEM -0 NHCHC O810A9°
“NIFTT WISLNTSLC T eAm PAT DN CONCET
Nt CoomP: 291NéCFT PVE NéB ParPNAT LANT
PanmMTT AN hOTSLLEE  TNNETT A8.0NG 07
CM-NAS NAM7 COAMET aoPry PoLLavANE (D)

JFSCCB, vol. 13,

- Sishah Kifle and Situgn Bekele bekele
(applicant) Vs.

- W/o Atsede Dube and Azalech Dube
(respondent)




* Contents of the aotuority of the agent
- N7 MDA WISPPA
- W75 U] hranénc
— 70T AHPOC 62470t A79.LL74

»eM-nAG @ MO AZar 9970 QAP AS
“NMNTE7T oA WHSPPAY  (91A 0L4SM: ¢TaM M-hAS
ATZI°  COLFANT AN P4/N/V/4.2181(3),
2205, 2204




»As the court reasoned out “+méP+ mne
‘N7 @ A79.PPA° NINT Cam-t+ ®ohAS”

»grants upon the agent the authority to
enter in to contracts to perform acts
of management as provided under
Art. 2204 and do not confer upon him
the authority to alienate, mortgage or
sale immovable properties.

»The reason is that, according to Art.
2181 (3), contracts of agency has to
be interpreted narrowly,.




d  Special Agency
»Read Art. 2205 and 2206

- Empowers the agent to dispose the rights
of the person represented.

- 1S named acts of disposition.
»|t is an authority conferred to perform

- a particular affair or
- certain affairs,

»Don’t involve continuity of services.

» confers authority only to conduct
v the affairs specified by the agreement and

v their natural consequences according to
the nature of the affair and usage -Art.
2206(1)




»See the lists enumerated. Are they
exhaustive?

»TM- where the agent is called upon
to perform acts other than acts
of management

-shows that the acts mentioned
there are not exhaustive

-Art. 2206 (1) - “... and their
natural consequences according
to the nature of the
transaction.”

>All Aattect that the lict e notr




“*Discuss the list of acts under Arts.
2205 and 2206:

Sign bills of exchange

>It is one of commercial instruments
(N3N oond A e 7 183 91514 POl FANS
eTIHA 112%+)

»This is purely empowering the agent to
draw money belonging to principal.

»This obviously requires a special
authorization

»But, why did the legislator singled out
only bills of exchange?




»There are promissory notes, cheque,
travelers cheque.....

»Hence, What about other commercial
instruments (as stated under Art. 732
of the Comm. Code)?

»Since they entail disposition of the
rights of the principal and since it is
sald above that the listing under Art.2205
and 2206 are not exhaustive, others
also fall under the scope of special

agency.




UArt. 35 of the commercial code - powers of manager

- In his relations with third parties, the manager shall be
deemed to have full power to carry out all acts of
management connected with the exercise of the trade,
including the power to sign a negotiable instrument.

- Unless expressly authorized to do so, he may not sell or
pledge immovable property, nor may he sell, hire or
pledge a business.

» As has been said previously, authority of managers
of business organizations is an illustration of
agency emanating from law.

» However, such managers have the authority to sign
bills of exchange by default; without special
authorization.

» Thus it constitutes an exception to Art. 2205.

JEffect a settlement - refers to using both the court
and ADR.




dwhat is the difference b/n investment
of income (the Amharic version deposit
of income) under Art.2204 (1) and
investment of capital under Art. 2205
(2)?

Udwhy does investing a capital require a
special agency while income does not?

”Investment of capital entails putting
capital in profitable venture. The
Amharic version says it as ‘putting capital
in a business organization’ which is a
profitable organization.

»Consider the position of the teaching
material and the example there.




JFSCCB, vol. 5, CN 17320, CBE vs. Dr. Shawl
Gebre, et al

P 14T AGORR AGPADT N9 APATE OT7 ACINEANE N°LA +0M
ONAS 7NLET NaPHEE ACINCH  CULeNFA AAMT AG et
¢9.066 nAP 26/N/v/¢. 3049(2) and 2206(1)

> eMNAG “INZEM ATONE AR PMHAGS AAMT fULAT NPy mIP
O-MyE AM-HAG “NED AL NH94%t T NTane147T ND-NAS
NNLE® CTING-FT T80T § hWILT4% NNLTS WT1LAL hid(
No-nAs N8 CTINATT 45 Mndd8S Taovive PPl
nENL TUTT Lavd.09° NANTT 9.0 Py Lot hANhC
hl ePC 2200 100 ATPA 1 8LYIIA: aallY CEMELF HDnS
L0 O Igiinnnin OO I
eavan-tT7 LT G NMNAG “INLED 081AG9° NG ThAdhC
¢PC 2200 00 A7PA 1 99U HSCTT Qapdo9e il
W7LTLIPC AaPL 5T BTAA::




* NP TMLPFAONNTF O IHWINAUAE TR TS0 TR
SAOTGAMNTEOTIN TS POTANG: ..
fam-r¢ @-aATAAN o0 T o EH R CH AN HE
M. LO0TFA@NANTG N TP, 15K 6.0- PTGt vl b C
h1eTC 22006 1000TPA 1 WSCGETFdelldnCh 1R TC
3049 00nTPA 2 SLR11N:

Hdin addition, as the above case shows it is
possible that in a single contract of
agency,
v'the agent will be given special agency in

respect to certain affairs and

vgeneral agency concerning the same

affair or, as a case may be, other affairs of
the principal.



* Read also Cassession No. 72337, Vol. 13
* Applicant W/ro Nigisti Emnet

* Respondent Ato Tewodros Tekle

* Page. 594

* AR PMHAG NAM7 AceaMt (THIE A7 A8 AR MhAG
AN  (TovAlnT A10N CATF@M MUT L1I)0P
CaAPMen AR CMHAG NAMT7 A7SATAM  L7LOPTC
NANGD)



* FSCCB Case No. 134663
* Vol. 23
* Applicant g« euicat

* Respondent nate1 ®i.a eo0Pt HC hvdN., LCET PC
21 ¢7 2010

* N7& (MNAG NAR TFHCHLM. ¢tavantt+7 T8¢FG ¢y
TdF8 AG Taraag eUIM.7 KWL FS hBYFG AL AL
NG NN CUIM.7 “INGM7 91N A A7 (Mhe
ee.aav(, +0C eMNLS TONE PPIUFT IRt CULeANTA
A7 L 35m. 017 8U7 Ukt e0PG ALO.P o110 avPy-
NATZITIM  NPC 0GP CTIBECNT AN  G/i/¢
2200622187 AG +eeUr L1019



Session four
Authority of an Agent
» Ability of the agent to bind the principal

» Art. 2189(1) - complete or disclosed agency/ perfect
representation

- The agent should act in the name of the
principal

-The agent should act within the scope of his
power.

- Thus, Juridical acts done by the agent are
binding on the principal as though performed
by the latter.

»Thus, the authority of the agent is the
power within which the agent can act with
the effect of making the principal liable
with third parties.




d Actual or Real authority
* See Art.2200 (1)

- authority may be conferred upon the agent
either expressly or impliedly.

- Whether express or implied such authority of

the agent given in fact is referred as Actual
or real authority.

- EX. The agent is instructed to sell a
particular property(car) for the prinicipal

* Actual or real authority is the authority
given in the contract or iIs an incidental
effect of terms set forth in the contract

* It brings the effect of linking the represented
with the representative.




d Express authority
* Arts. 2181(1) and 2202ff,

- what has been expressly fixed in the contract
as the authority of the agent.

- It is specifically created and limited by the
terms of the contract.

d Implied authority

* Restrictive interpretation under Art. 2181
(3),1713 + 2202 (1) + 2200 (1) shows us

- parties are bound by terms incidental to the
express terms as deriving from custom,
equity or good faith taking in to account the

nature of the transaction; i.e., implied
authority




UTeaching material;

»Implied authority

- important for the carrving out of the
authority expressly granted.

- implication are made on the basis that the
principal has in fact consented to the
agent’s having authority to act in such a
manner or as regards such transaction.

- If there is evidence that the principal has
consented otherwise or not so consented,
then this implication cannot be made.

- Thus, the consent of the principal is a
necessary part of implied authority.
»Hence this authority is one aspect of the
agent’s actual or real authority.




JApparent authority

* Here, there is not authorization (i.e.,
express) even from which implied
authority can be derived.

* Rather, because of the words or
conduct (behavior or view) of the
parties, most particularly of the
principal towards the agent,

° it appears In the minds of 3" parties
that there exists a principal agency
relationship b/n the two;

*and 34 parities assume that the
agent has the authority to act on




. Common Law experience
dapparent/ostensible-Agency by Estoppel

l. representation

- A supposed principal intentionally or other wise causes a
third party to believe that another person is his
agent

- By words or conduct
ii. Reliance on representation
- Third part relies in dealing with the agent
- He should act on the faith of the representaion
iii. Alteration of position
- The claimant must show that he suffered loss or his
position is altered
»Then, the principal will be barred /Estopped
from denying the existence of agency
relationship

» So he will be bound by the acts of the agent




JdSaul Raccah v. Standard

Company of Nigeria(1938). The
court stated that

vwhere any person by words or
conduct, represents or permits it
to be represented that another
person has authority to act on
his behalf, he is bound by the
acts of such another person
with respect to anyone who
deals on the faith of such
representation....




* Based on such experience try to read Art. 2195

dTM- all the cases under article 2195 are
apparent authority.. But let us see them each

> Art. 2195(a)

- Where the principal has informed a third party of the
existence of the power of attorney but failed to
iInform him of the partial or total revocation of such
power;

- Can we take it as a proper form of apparent
authority? Why/why not?
> Art. 2195(b)

- Failure of the principal to demand for the return

of document evidencing agency and failed to
seek judicial decision

- What about the condition stated under this sub
article? Can we take it as apparent authority?




* How do you see the conjunction, and
under art. 2195(b)??

- When should the principal ask a judicial
remedy?

> Art. 2184 and 218577

v'the principal has a right and duty to demand
return of document when the authority
comes to an end

v'But the agent may not return the document
because it may be lost/destroyed.

v'the latter case the principal may demand the
court to declare that the document is revoked
at the expense of the agent



»Finally the cumulative requirement for
return of the document and judicial
declaration is meant when the agent fails
to return the document and not as an
additional duty on the principal on top of
the return of document.

> Art. 2195(c¢)

- Where the principal causes in a certain
manner for a third party to believe the
existence of authority:

- no contract of agency earlier unlike the
above two case

- Can we take this as Apparent authority?
Why/why not?




* it is difficult to consider the cases
under Art. 2195 (a &b) as sources
giving rise to apparent authority.

* Rather, they signify cases where the
principal will be held liable for the acts
of an agent who had an actual power
but the revocation of which was not
made according to the requirements.

* an apparent authority will not give an
agent the power to create a contract
b/n the principal and 3™ party although the
act of the agent will make the principal
liable.




dThis limitation may be explained by Art.
1678 of the civil code which requires
free and full consent; which is
missing in this case.

JdTM -Generally, we can conclude that
there is nothing called apparent
agency Iin Ethiopia.

dBut the principal is liable towards the
third party with the agent to the
occurrence or otherwise of one of the
acts under Art 2195 of the civil code.




* Unlike some common Ilaw countries
where apparent authority has a
binding effect, under the Ethiopian
jurisprudence apparent authority does
not, N principle  create  agency
relationship unless under the exception
provided under Art. 2195 (c).



Session five

Modes of Representation

»The Ethiopian law has acknowledged three
modes by which the agent may represent
the principal:

1) Disclosed agency

I1) Partially disclosed agency; and

I1l) Undisclosed agency

. Disclosed agency

* As discussed before, where the two conditions
stipulated under Art. 2189 (1) are met, the agency is
called - complete or disclosed agency/ perfect
representation; and hence,

* The agent should act in the name of the
principal (disclose the principal)




* Disclosed agency

-the agent reveals the name of

the principal to the third
parties with which he/she s
interacting (on behalf of the
principal).

-third party enters into contract with
the agent with the full
knowledge that the person with
whom he/she Is interacting Is
the agent and

-whose name as a contracting




ii. Partially disclosed agency

- is the situation where the agent represented the
principal on the latter’s behalf but in the name
of himself.

- Art. 2197 agent acting on his own name
(Amharic version)

v An agent who acts on his own name shall personally
enjoy the rights or incur the liabilities deriving
from the contracts he makes with third parties,
notwithstanding that such third parties know that
he is an agent.

* The marked phrase above shows that the kind
of agency contemplated by the provision is
‘partially disclosed’ for the agent discloses
that he is making the contract on behalf
of a principal whom he did not disclose.




»The above expression also signifies
the fact that

-there is a possibility that the third
party may not know that the agent
is acting on behalf of another or it
is also meant that the third party
may know that the person in front is
an agent acting on behalf of another.

* What is the effect of acts performed
by the agent???

* Discuss the legal etfects of partially
disclosed agency under Arts. 2197

Al D1 OO A varvrnrAe Fha 221d A+ iAo



* How do you see the conclusion vis-a-vis
the use of the term ‘agency’ in the
partially disclosed and undisclosed
agency?

* Can we say that a person who acted in
his own name and on his own behalf

represent undisclosed agency. What
makes him agent after all?

JQuestion for discussion:

»Generally, what makes an agency a

relationship ‘undisclosed’ is the name
test.




ll1l. Undisclosed Agency

* Is the mode of representation in which the
agent reveals neither the fact that he is
acting on behalf of another person nor
the name of another person is made
known to the third party contracting.

* Therefore, the agent acts
- on his own name and
- he is acting on his own behalf.

JRational - This form of representation is
inferred from the expression of Art 2197(1)
last statment.

dThat is “--- notwithstanding that such third
parties know that he is an agent.”




* The contrary reading of the excerpt
shows that the 3™ parties might
have contracted with the agent
without knowing that he is an
agent.

* Notwithstanding that, the agent is
liable for the consequences.




* The presumption behind the liability of
the agent is that the agent has violated
the name test,

* Thus his representation is not complete
and therefore, can’t bring legal
consequence on the principal.

JdConclusion of the TM;

- Only disclosed agency under Art 2189
shall bring effects of agency.

- The other two forms of agency explained
under Art. 2197 of the Civil Code are not
capable of affecting the principal and
hence bringing the effects of agency.




»That is why such agency
relationship Is often considered
as an incomplete agency or
imperfect
agency/representation.




UJHowever, the mere fact that the agent
wrote his name in the place of the space
reserved for the principal while all his acts
speak out that he 1is acting as a
representative may not necessarily make
him responsible for his acts.

dSo, we may sometime be required to look in
to the overall <circumstance Dbefore
concluding on the grounds of Art. 2197.

JFSCCB, vol.5, case no. 23861; A+n2T7 hié
NTU@-LL hG PPN P°VLTS NCAFOPIIL LG hivl8LC;

- OhA U a0 @oRASoT 0710 Anae 20 N AnFm- AR
T ®EI° oy N9 ANPLT 94 ONAYVEY ADM QAT
. eeC1m NP C4./N0/P/P’/u/¢. 58
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Effects of undisclosed Agency

»Art. 2197 (1) - the external
contract is binding between the
agent and 3™ parties.

* The agent personally enjoys the
right and Incurs the
corresponding liability.

e Art. 2197 (2) - as far as 3™ parties
are concerned, they don’t have a
right to claim their right directly

from the principal, but only on the
rights pertaining to the agent.




“Examples
»Arts. 2219 and 2220

- Remuneration right of the agent which
may be derived from the law or the
contract.

»Art. 2221

- The right to be reimbursed of the
expenses, outlays, etc which the agent has
incurred from his own pocket (where the
principal has not effected advance
pavyments for expenses and outlays.

dwill it be possible for the principal to
invoke against 3" parties those defenses
available against the agent?




* Art. 2223 (2)

- 1S about set-off.

- Accordingly, the principal can claim for set-off
against the agent where the agent owes sums of
mohey to the principal because of default in the
performance of his duty.

* Thus, where there is legal subrogation of the
34 party on behalf of the agent, it follows
that the principal may raise any defenses
which were available against the
subrogator.

* After all, the 3 party doesn’t have
independent claim against the principal but
as a subrogatee and any defence against the
agent can be raised against the 3 party.




dwill the agent be regarded as
the owher of those
properties he acquired while
acting In_his own name but
on behalf of the principal?

JRead Art.2198 vis-a-vis
Art. 1186(1)

dis Art. 2198 (1) an
exception to Art.1186 (1)?
Why/why not?




»Art. 1186 (1)

-the buyer of corporeal chattels is
regarded as the owner of the
same upon possession of the

good.

>Art. 2198 (1)

-though the agent is acting on behalf of
others, according to the principle under
Art. 1186 (1) he should have been
the owner.

- Nevertheless, Art. 2198 (1)
presumes that 1t is the principal

ll‘A lﬂ LI‘A AAAAAAA ‘I-I/\I\I INI/\ ‘I-If\f\ ﬁ"Al‘L




»Had it not been for this, it wouldn’t
have entitled the principal the right
to recover the property

»However, Art.2198 (1) protects the
interest of 3 parties who

transacted with the agent Iin ‘good
faith’ see also Art 1161 of cc

dWhat is the fate of those goods
which are sold out by the agent
in his own name but on behalf of
the principal?

JRead Art. 2198 (2)




> Art. 2198 (2)

- the principal may substitute himself
for the agent and enforce his claim
rights (i.e., monetary rights) against
3rd parties where the conditions under
Art.2198 (3) are satisfied.

- The assumption here is that the agent
has certain claim right against 3w
parties.

- As far as monies in the hands of the
agent which are the proceeds of the
goods sold out are concerned - See
Art.2210




Session SiXx

Acts performed by the agent beyond
the scope of his power +
unauthorized agency

»Recall the concept of ‘complete
agency’ under Art. 2189

»The effects of violation of ‘hame test’
are addressed above

»The focus here is the legal stance when
the ‘authority test’ is violated,

> i.e., where the agent has acted beyond
the scope of his power.




JRead Art. 2190

»Where the agent acts in the name of the
principal but beyond the scope of his

power;-

vwith a lapsed power or exceeding his
authority), the principal has two options (sub-
1):

* Ratification- subsequent adoption of juridical acts
performed by the agent/ the adoption of unauthorized
act; or

* Repudiation - refusal to adopt
JRatification and its effects - Art. 2191ff
* In principle, ratification is optional.
* Thus, the principal may ratify if he wants to be

bound by the performed act. If he doesn’t like,
he can repudiate it.




»This depends on the fruits of
the act.
-If the fruits of the act are
promising, then the principal,
most of the time wants to
ratify the act.
»|In addition, the principal will
ratify only those acts the

agent performed;

-beyond his scope of power
Or




JFSCCB, vol.13, case no. 74538,
®/éT WAL LM aHBT WG hWEhI°rE AWT1LA -

»mng e amr 0N LCLE ATLTPNAD. ABMC LoLFAD: (V7]
C.06 O-HAG §C 7ICT? DN
- kM- DAY AL ACE 1T WP e
- fonAs 0AME Ny (ntedm) NN 0neT Ner@nA PNLTFO-T

P eP Mrarpnt AF aAeer:e6/0/v/4. 2190

»The appellant authorized her father as an
agent in January 1995 E.C but the allegation
was brought against her based the contract
of sale of a house which her father made with
the respondent in 1994. On the other hand,
the contract of sale registered before the
relevant office in 1998.




> Lower courts decided that:

> 11994 ¢+naii on.A A nan LT O P9 MA TONE VIP
MNAS ANNTTT LH L£40 2P '@ 292.0A N.U79° 11998 m.n
n-teln 050 VIP Y.

JFSCCB;

* There Is no legal ground to say that a draft
contract written in 1994 will become a valid
contract ab initio upon registration in 1998.

* 11995 ¢ram em.naG 2aM7 AIATNCT CMNAS 2AM7 ataMOt
T 29°C ATLnGm» VIP 01046t tie ¢tam aePr7 no.eavnnqt
NeC oOni 420007 AGFEMI°  F10C  AGPPOAA AW 7L6.P9
nEeOPPCIV::

* Art. 2190 do not serve for situations where the
person purporting to be a representative
was not given any agency authority



dThere are, however, exceptional instances
where the principal may be duty bound by
law to ratify.

A. Art. 2207-Good faith

- Where good faith so requires, even
though the agent acted beyond the terms of
references given to him by the principal,
the latter is duty bound to ratify the acts.

> Consider the conditions attached under Art.
2207 (2 and 3).

v'Sub-2 - a situation where the principal is
expected to have extended the scope of
the agent’'s authority had he had
prior knowledge about the situation




-Sub-3 - where the agent
communicated the situation to
the principal forthwith after
having been acted.

-The agent should communicate the
fact if he has time to do that- or

- or he should let the principal
know about the condition after he
acted

»Thus, if he fails to do so, he
walives the opportunity




B. Unauthorized agency (Agency of
necessity), Art. 22571t

it is an emergency power of agency
emanating from law where the principal
has some manageable interests but fails
to manage it and without due
authorization some other person undertake
the activities on behalf of the principal.

»Article 2257- Scope of Application

- Unauthorized agency occurs where a person
who has no authority to do so undertakes
with full knowledge of the facts to
manage another person’s affairs without
having been appointed an agent.




dUnauthorized agency
exists;

1.Emergency situation- pre
supposes some kind of danger
on the principals interest

2.There is manageable
interest of the principal

3.The principal is unable to do
himself personally

4.No authorization




conditions need to be fulfilled

- Art. 2258 (1) - the management
should not be undertaken against the
principal’s will

- Art. 2259 (1) - the acting person
should not undertake the mater In
his own interest (has to act on behalf

of the principal), unless under the
situation under Art. 2259 (2)

- Art. 2260 (1) - the acting person shall
forthwith inform the principal that he
undertook the management of his affair
without authorization.




-Art. 2261 -the acting person should

manage the affair as the same care as
bonus paterfamilias

-Art. 2263- the acting person should act
with strict good faith

»Where the acting person has acted

disregarding these conditions, he

will not be considered as
‘unauthorized agent’

»Thus no agency relationship unless the
latter ‘ratifies’ the acts optionally -

Arts. 2258 (2) or as provided under
2259 (2)




* Art. 2259 (2) - this does not need
ratification and it represents a typical
case where agency emanate from law

JdFinally, Art 2264

-Where the conditions above are

satisfied and the interest of the
principal are managed by
somebody, the principal has
the obligation to ratify the
acts done.




»Art. 2264 (1) “..., he shall ratify the
acts done by the acting person in his name
(I.e. in the name of the principal).”

»The remarked phrase shows  that
ratification is mandatory.

UNote: - unauthorized agents do not have
the authority to undertake acts

v which have the effect of disposing any or
all affairs of the person represented, but
only management of the principal’s affairs.

v'The individual on whose behalf unauthorized
dealing was made must be capable of
entering into juridical acts at the time the
unauthorized act was committed.




JEffects of Ratification

> Read Arts. 2192:

»Where the contract is ratified, the
agent shall he deemed to have acted
within the scope of his power

> Art. 2265:

» Where the principal is bound by law to
ratify the transaction or he in fact ratifies
it, the provisions governing agency
shall apply (Art. 2233) - makes cross
reference to Arts. 2179 - 2198

> See also Art. 2264 (2 and 3)




» Accordingly,
v Acts performed before ratification are binding
on the principal and bring the principal and 3
party as parties to the contract.

> From what time on wards will the

principal be bound?

- TM - Rights and obligations on the unauthorized
contract are created from the moment of

the conclusion of the contract;
- that means, ratification has a
retrospective effect.
» Reason; Art. 2192 “... shall be deemed to
have acted...”

» The expression in the past tense shows the
retroactive effect.




»Within what time interval should the
principal ratify? Read Art. 2191

- if the 37 party wants to know the fate of the
contract concluded beyond the scope of power;

¥ he can demand the principal to declare
immediately his intention whether to
ratify or not.

- TM - this provision also shows that the third
party cannot cancel the contract on his own
and destroy the principal’s power to ratify by
withdrawing from the contract.

- Where such demands are made, the principal is
duty bound to declare his intention
immediately;

- unless silence is construed as repudiation
(Art. 2191 (2).




»In other cases, there is no clear provision
which obliges the principal and ;

- he is at liberty to ratify it at any time, of
course until a demand is made from 3rd

party.

- Thus, we may resort to the period of limitation
provided under Art. 1845 of the general
contract provisions by virtue of Art. 1677.

»FSCCB, vol. 13, case no. 67376, hi o/C

It 085 (UAT 02P%) WG At ht IAMm ®AL A"10F

(U-NTH0P5):

* g Uy M1 N tmng hMFrr 4T UTOT @A A'rS.46.CN
N7LA CULEPCNM hvEd Mh”C hovt GCD U101 QAP




»The appellants authorized their agent (the
respondent) to undertake acts of
management concerning their house when
they left Ethiopia in 1990 b/c of the Ethio-

Eritrean war.

»However, the agent sold the house in April,
1992 E.C alleging that it was then ordered by
the government that Eritrean deportee
shall sale their immovable within a
month.

»Claimant’s opened a case before the Federal
High Court in 09, June 2002 E.C.

»They alleged that they knew the sale in 07,
June 2002 E.C (the date they returned to
Ethiopia).




dDecision of the high court.

-As the issue is related with agent
acting beyond the scope of his
power, all the relevant provision
related with general contract are
irrelevant.

-50, the pertinent provision Is Art.
2187 which provides 2 years of
period of limitation. Hence, as the
2 year period of limitation is
already lapsed, applicants can not
claim cancellation of the contract.



»Then appeal to the FSCCB;

* The appellant’s demanded invalidation of the
contract not based on lack of capacity,
consent, object or form; rather alleging
that the contract is illegal which the agent
performed beyond the scope of his
authority.

* Thus, the provisions of Arts. 1808 -1818 are
not relevant. So does Art. 2187 (2) - since
there is no issue of conflict of interest.

* Thus, it Is important to find the relevant
provision under the general contract
provisions.




* In that case, Art. 1845 is the relevant
rule and, therefore, 10 vyears is the
period of limitation to bring action
(which is going to be calculated from the
date the principal knew the act
performed).

* Thus, the sale contract would not be
invalidated due to period of
limitation




»FSCCB; vol. 12, Case No. 43226, 1)
4877 3/ MVNC A ChACEHP 1L 07h

vy V10T SFo- @9 (W1 eremmat )G
naciag (Unlawful contracts or illegal
contracts) NLA  AGACT  LULFANT AN AS
eI OOTTNT M-,

* h7& CMBTPaAPn TN UNET NALE CU0TANG CM-NAS
PAany (MAUANE:  QATtame: o e NLkT (10 e
A“INEANG N7165HA Q@ OGP 07 ONowlie qUim-
NPeAP  SHES 9acim V1 oo @A /unlawfull
contract/ aalcim9°: 8V TLAT aoq4 (LLITT (v
AOAUNT7EE7 O0AL%E ACINTANG CTLYTIFTE AP PNED-
£1012% eq1eaia ‘illegal or invalid contract’
CoLLCID TN YD




* NOAUNE N U7 CO-NAG 2’AM7 YIBGLMD: apB9® 1Nk
A(i R 9. 00 A gl IMNA® G@ O1TL4T CnPsky
1122
- @ QU1 HLITE hN1SE ooICHTT U107A ja CHY

TLAT M7 NGCL (W A796.Ch  avdD.e5 hChC APCAONT
emgiA ‘invalid contract’ ¢91.0L0C7 he LAY :

* Therefore, the terminology used In the
previous case (vol. 13), l.e., U1 oT oA
n18.4.Cn 1S erroneous. It should have been
said NV ¢temo-y Nd.Cr 271070 DAz




»B/c if the contract is illegal,

vaction for invalidation or
cancellation of the contract can
be barred by period of
limitation (Arts. 1810, 1845, or
other specific provisions).

»Whereas, where the object of
the contract is unlawful,

vthere is no period of
limitation; action can Dbe
brought at any time since the

o~ on el pary ondl= . N - e 2o ada o




JRepudiation and its Effects, Arts. 2193ff

»Read Art. 2193 (1)

v makes cross reference to Arts 1808 - 1818 of the
general contract provisions governing the effect of
cancellation and invalidation of contract.

v In such cases, as per Art. 1815 the parties are to
be reinstated to the position they were before
the contract.

»Does Arts. 2190ff provisions show that where
the principal fail to ratify or accept the acts
performed by the agent beyond the scope
of his authority or based on an authority
lapsed necessarily result in cancellation or
invalidation of the contract?




JFSCCB; vol.5, case no. 26399,
JApplicant -; at 3/7Ce ¢ WG

JRespondents-; h' ht Ulavnd 1UI%; ®f/LT AYL 108
(S AT PO 0P

* Fact - The agent (Mr. Sasmuel Gosaye) sold
the house of the principal based on an
authority which is lapsed during the sale of the
house to the third party (Hailemariam Bayu)

* The third party has aslo sold the house to other
third party. (¢71¢ &cet+7 nlg +me(agent) nm nxa
avAn AMA POTE 077 MR NANTANLS (WS AT,

* So the case started at FFIC where all the
sisters file a suit against the agent to cancel
the contract of sale




* Based on the fact that the agent sold the house
with an authority which has already lapsed.

“*  Decision of FFIC

- It cancelled the contract and ordered parties to
be reinstated to their previous position.

- The third party file a suit to be part of the case and
and his claim was accepted by the court though with
approving its former decision.

* W7L40M P4 (VI AN CWLMT P4 g Cavda »’AM77 CAM-
Ao NG/AN/h/k. 2190/2/ 12711 NP 8UTT (191£41
nerc 2191 ALHLIMe- ¢35 o177 TPeE P01 T80
nWILpLan Ut 0U1F L hGLAY: ¢35 OTr9° 187 hLLAI®
NAAU79° (IHY 1L L0 nChCo° 08T CAD: S AATTT

* CONTT IPNOET NPT 4N TPPLD 0G/N0/h/k. 2195 oow/lt
nelé- n°l.mee NeC HY evHn Hames oy A°19C 270N
o070+ ANFTTI® NCINT nHY NéT Cam-t7 oVl hA L



“*Decision of the Federal HC

- It approved the decision of the lower
court

= AtO0S Hamam- fm-nAG a7 ¢ 107 x4 AD0g O9° I
TINC LA 017 AG ORI SUT- -H10C MA0LP@ MBI
aATPOAD- tON0E 4.000M MDA 4.4-0 aPPFT 'l BLITIA::

= ALY &6 7TICT aG4FED 0 TLITM M7 PG40 avIT ADNE
(a1 - Hamm- 27647 ooy (HY A7 O16.0a0@ (M- N6.CN

g1na men Ae19?  eTAmr hAnaAht  &/LET 8T
eavamt avA)+ CATF@-9°::




» FSCCB;

Z 0MNAG NAMY ¢4 NELLINE Wi IC NFTANG MDA Loao@: (HTF LI,
DA h754.C0 ALONT CUFANT W00 €4,/0/V/¢. 1808, 1816,
2191(2), 2193

* UMM NIAZ U7 (NHI°H RILLALM AN ¢4 NPy NAA CWELDT ML
CATPNAD: arPy EZ4DTM CHU: CAareNA M-MENRTC 2193 +L27719A::

®* CHU7 £ SHT a7avAnt Q7LD BVUTr CHILLOLMDT7 4 NATPOAD
JTLHI° S oA 440 10 PULA hBLAI::

* gA®7I° nG&/N/m/e. 1808 hnn 1818 £in etevantity L£1D1P
TN M0 G0 D8I aplH ADOT CUUTA a7 QO LavANT Y(D-::
U AYHUE AN PNTF@T  L£IDMPT Nevnth O ALCN
CHGFANT ADM9Y.  eA avPr7 ¢91.0a8G YIC 17 (M UL4CH UG
OET7 L @t NaPgla I NPT ANG nhTL4LNnm  IC
PPN+ 35 015% A ALLCae ST Y CULmePNT
av’yl® Q) Qav N Ll o




* BUI” AIHVF WINPT PNEMT7 LITPE (avtA
M ALCOH  PHLTANT AN, A adPr7 Pr.9064
7IC T O ¢74Ch US OFT7 LH @ (0PG4 ()
et NPT ANS nniLéne  JC PPN
35 015%  AS A“LLCA®  HST 0l PClLmePNT
ayl& PN QavF L) 1@



* NAL NHLIIMMD: G PA A7IC AN CAD- L7
e¢/N//¢. 1816 10

»Read Art. 1816 - Rights of third
parties.

* Acts done in performance of the
contract shall not be invalidated
where the interest of third parties in
good faith so requires.

* AAUPYY° Y7 35 MT7 ooVt AdPMNP A0 CURT PP
ANG AG CTwio- P4 oy mPULrr a0 4.CA T
eHn P AQNETE &40 €35Mm7 M7 a1t navMOP
A79C LU hndnéd PUP1o @A POLACO S hATTT9°::




»Art. 2193 (2) - compensation for
damage:

*The 3 party can claim damage if
two conditions are satisfied;

-He has to prove that he has
suffered loss as a result of
repudiation; and
-That he must have entered In to
the contract iIin good faith
believing that the agent has
authority.

>Where thece two conditione are




JWho will bear liability to pay
compensation?

»Art. 2194 (1) - in principle,
- the agent is responsible alone.

» Exceptionally, where the conditions under
Art. 2194 (2) are satisfied,

- the agent is relieved off the obligation and
the principal alone bear the liability.

» Compensation may also be claimed from
both where both the agent and the
principal are at fault;

- Art. 2195 (a,b and ¢):




d Session Seven
Obligations of the parties

»The obligations of the parties are dependent
on

- the agreements made,

- the law and by such incidental effects
as are attached to the obligations
concerned by custom, equity and
good faith. (Art 1713)

* As duties and rights are correlative,
- duties of an agent are rights of the
principal
- and duties of the principal are rights of
the agent.




4 Duties of the Agent

* Duties of the agent to a contract of agency
arise either from
- Agreement (express or implied) or
- from Law (fiduciary nature of agency relationship)

* Basically where the agency is contractual the
agent is bound to perform what he has
undertaken to perform.

I. Duty to avoid conflict of interest - Art.
2187
»TM - The interest of the principal is

- the material interest valued in terms of
his benefit.

* The agent should represent his/her principal
solely for his benefit.




»The agent should not expect
benefit of any Kkind from the
transaction he/she executes without
the knowledge of the principal.

»If the agent is going to benefit
without the knowledge of the
principal that may result in a
conflicting interest

* To say that there was a conflicting
interest the point is not with
whom he has concluded a
contract but the fact that the




»Read Art. 2187 (1):

»A contract made by an agent in a case
where his interests conflict with those of
the principal may be cancelled at the
request of the principal where ;
- the third party who entered into the contract
knew or should have known of the conflict.

» Consider sub-art. 2 and 3

» TM- when the principal has made his
intention known to the third party to
declare the cancellation,

- the third party has the right to sustain the
contract by making the difference good
within two months from having been
informed by the principal to cancel the contract
(Art.2187(3))




»FSCCB; vol.5, case no. 32241, o/C
TN hG Wt I/MCe’ 0 (VAT 025)

* W74, P O PMNAS NAMRT @/l
NDVLLAPEDT  NTLENGOI0E L TPPIL Doy
(Conflict of interest) 1o ¢fant anovy
AG NATLLOD IC M-ALLOM POt MTr h7L4L:N0-
CONAG NAMET  MLeNSOHI0T  LH  +PPoL.  Ppquiy
CHMAMIL  18FMT  AAOMET  CIDE O8I TIDP
e am aoPr PLATTTT @A .40 NATNLLE
eq/N/v/¢. 2187(1).




* The case started at FFIC
* Facts of the case -

e NeHe 19 ¢7 1998 9 .9° hovanyt (@/C 0¥ TnAY)
OnA APi@ At I/TCL W0 QOCTFE@ Aa0HAN POLTE
eI PAPNI® P CUIBTPAPO TNLT AT ULEATA CM-NAS
AAM7 A

* pn.ag® “2¢°He 20 ¢7 1998 2 .9° Al hinttd Ny PD
emne? FS NG NHee A 28 TMé M/C FATINT ANO TiM:::

e 1§ »ng 26 +Mé an0C  avHIN  19° &t INF FM-7
G e¢He 30 +7 1998 < .9° 4.4

® hadANF  GUTT (LW elemarit (1 1§ AG 28 M
annh PAAG CLOt TR aan ng/A/m/e. 2188/1/
nNo® nén  IC WILTLLT 0ALPmMC 440 -
NNt 1@




» Decision of the FFIC
- There is no contract which is concluded
with oneself as per Art. 2188

- Contract of marriage was concluded after
the agency contract (there was no
marriage)

- Though the parties were Husband and Wife
there Is no Instance where there

personality becomes one and render one
to say the contracted is concluded with

oneself
- So the contract is valid contract
»Decision of the Federal HC
- It upheld the decision of the lower court



»Then appeal to the FSCCB

* Decision

* INFFMT LA [P NtLLT O “LeHe 30
¢7 1998 9 .9° . Qoo (w1 987 CHLe A
N+L4T UL Uk aonhA IDNF A ACINTN ACT8FA

A@ANT  CMPAT ee/n/m/e. 2188/1/ NI1-4¢
hINNTE CA® IPS hANTTT9°::



AU .eHe 19 ¢7 1998 o . . hilax TG
MeHe 30 +7 1998 9.9 . n 10 +7 niaA
INFTFDM7T  ELATED AJ8 0feky NTLLT  LH
Nagst CoLrAN.0 11T+ NPCAN  ACPT Phén
T ADPT RILY A N0 o PTLLT oo
nNEAT 297,000 T GYI° CPPpge IR anG4.
CAQA::

P26 ML ATLLMD- 1% TME NOLeLLID  ChHeR
A TP AR oLy ACFTIHNE oNT
MELVED CTLIIM  Nav OHD U LAy
WA 440 P76/ N/ /€. 2187/1] eagA:



JRead also FSCCB: vol.10, case no. 50440,
YN EOASATATIO/CapN LT (U-NFNP5)

* MN.A U7 AWM CMNAG 2407 NTLOLNE LH, 407 MBI° N
IC AP 089" DA PNP TTEFEG CFONC PAD: (DG fONE
RPpge AR CUUFANT KM, A7884.MC avhanA PaNt (MLY°
N+4.Me LHh ANPLI® ADNE “1a0P CANT AAUPr €6/0/V/¢.
2187(1)7 21987 22087 2209

> Facts:

* A@DANTTE (leveh, 0T NATEED: CHaPHINM7 0V A785 TME
h79.0019.L 4 TATSPMMG  TATSAMG AT90AD(MT  M-hAS
A TPFrDm s NU79° NO-hATD @-6R. AAGTTFD QoM
NeoaMt  aovy  PHMG NevPr  eaMmJ@ @A LCO  Q“PED-
ATLHCNTF@M MEPPA: n7LE M QaM-“t arAn  O-FAMTFD-
M-NAG gLt (W E7 AUATG FME havtit (eC NaMF AdaMU-9°::



NnaPANTFI® (INC /(LT (TLLTM- CPA NCHC CHLE M-AI° (LIP7
nN7LG MG M-N7 LR MNAGHED IC NP CPPI° 19T hi
NN T0éhlPh::

First instance court -

- N7LE M ARAGHTD GEN.LAU 0t (VTHHPPS C40FM7 TPpye
ATINMOP WAL LPPI° 1T AN::

Judgement;

ne///v/€. 2208 ns 2209 eowlir tong LT TPI°
AF agr7 enran 23L& we9® $CAN U7 rt PAm- ao-
®PI*7 (1Laoant F9.8 ALITae@ Updm7 ADNE ALAM-PG
ABA M 0607 AW7149.80¢6 BSnAhAA: SYI° UM CM-hAG
Ne-M7 00401 LH €407 MBI néd-0+ IC (AP MLI° NA
PANP T7FrrG TONC CAD AD-G CONE PPI° N0 LH Dé(r
Me9° nLtn: ¥e9° AP COONE7 BPI° N0PLI° ADNE TPI°
1T BOLA Ao (AL T1aDt 7(D-::



* ML  MNT7 NELOVED T AhIPANT CaDPRS
eI FM7 1% anerPr (NG &/0 T et hChC
AP (DLI° ATLE TME (k7 ChavhAnir PP (1F
NLLAMNP oA LD P7PE NLLLT bk AFAMOT
TH ALOM MUTAD- €10 P (L7 NG~ adUP-§
ChaDANT PPI° (19°79° avAlr CAT1S avPrT (NG &/0WT
0.PNZE B10A: 8D T7



* AAUY°=0NA MNA A7LE TMé 0E7 NM-NHAG AAMGT O
COAM-ATM NP CPPI° 19T AWTL"LEC UNTE TMELa-
PN MGI° ALME O10A: A7LE  TME nhhoarhn
N-HAMNTFD  CO-nAG OAAM7  arOlt ChaPANTT (Wt
AAGHTD AUNTE TME apMFED- CPPI° 1 apG47y
er.ea8 (avPr9° havANF MDA A7T9U.E.CANTFD AMBeE
ENVieE



Il. Contracting with oneself
Read Art. 2188

* Contracting with oneself of the agent may be
explained in two ways:
- the agent acting on his behalf or
- acting on behalf of another principal.

» In these cases the principal can without proving either
the conflict or the knowledge of the agent (which the
law has presumed to know) declare the cancellation.

» Here, the law has taken for granted that when the
agent acts either on his behalf or on behalf of
another third party there is a conflict of
interest.

> Yet the agent may sustain the relationship by making the
difference good. But the burden to prove that there was
not conflict of interest rests is on the agent.

* Consider Sub-Art - 2 and 3




» Read FSCCB; vol. 1, case No. 14974, o/t"1W\T
1/NALAS h TG [P0,

» hrg NG NONE A8 APZ0M- ha @0gT ol andaC NAAD T
ea/N/v/e. 2188:2189: 2208: 2209, ¢</N/r’/r/v]+.
57:58

* Facts -in the lower court (East showa Zone High
Court), the 27 respondent (Mr Yoseph G/selassie)
who was the agent of the appellant brought a case
against his prinicipal (Mrs.Mahlet G/selassie)

* And again, the agent brought statement of
defence in the name of his principal in his
capacity as an agent.

* It was thus at this stage that the principal
requested the court to be part of the litigation as
any decisition to be rendered on her defulat will
be detrimental to her right.



dDecision of the court

- As the agent has a right to represent her
in court of laws and as there is no
evidence that shows his authority is
revoked, the court rejected the claim of
the principal.

»Tough the applicant to the case to

Oromia regional state supreme court,

- it affirmed the decision of the lower
court.

»Then the applicant took her case to
FSCCB

- Issue - h1& tong ong AG New/lto- hn Nong: N9
oA ACPCAN LHAA ®B? hPCMN NP7 1Ché ong

. e B oa a P o Y




»ludgment;

+ONg AONE GAI° FTF CaoPy KG eONLT TPI° ao'x Aaoefy
CNmNe 1LF TTNNFA: OAAPI° tONE 04LD7 N7L.eNSM-70T LH,
¢LMe ANT UM CONET TPI° AT NavPr CRPI° 11T QAT Us)
TONE (0D NEAAI® P7E ALLCT S10A: "7 019" CTPI° 1Pt
N9e4.mcnr L A8 tong néi TP SAP oy TPI°
ALNPLI  GiAN TN hGTO-A1Y°::

Art. 2208:2209 »h5 2188 - +ong aong A9 377
a7 WTESANT AG  AONE  PPI° (F oA RTSANTT PPy
PR QAN L Ut US@7 AONE  e900P  1Ld ATSANT
COLONT HN:  GE@M-::

NaoPr9® n7& +One ¢PP9° AT+ aant L Aong ACa@-P
CONGMYMY Nd ONE APO®I® COUHA aoUPrY AG (HY U
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l1l. Good faith required of the Agent -2208
and 2209

»The Agent should act with strict good faith
- To the best interest of the p.
- Should avoid conflict of interest

»2208(2)

»The agent should disclose circumstances which
would justify the revocation or a variation of
the terms.

- Ex. where the agent is less interested to the affair
he/she is running;

- risk of conflict of interest
- risk of bankruptcy

»What kid of circumstances- those any reasonable
man could think of relevant-objective standard




»See the FSCCB decision above - vol.10,
case no. 50440, nt 70\t ®AS AT At ®/C arnh
end (U-NT0P)

> Read Art. 2209- effect

- Acting to the exclusive interest of the P.

- Should not derive any benefit w/o the
knowledge of P. Ex. Bribe,

- Should not use information's he gained during
his tenure to the detriment of the Principal
»However, the effects of the agents
failure to act with good faith is not

properly provided in this provision

»Rather, it stipulates just additional
obligation of the agent



»TM - The failure of the agent to fulfill the
requirements of good faith or any other
similar duties must be remedied by the
rights of the principal to revoke
under Art 2226 and Art 2227 of the

Civil Code, should empower the
principal to revoke the authority with
just motive

»This will relive him from indeminifying
the agentnwho may sustain damage due

to such revocation as is provided under
Art. 2227(1 and?2)




Iv. Duty to account - Art. 2210 and

2213

> Read Art. 2210 Accounts

- The agent shall account to the principal for sum
received by him and all profits accruing to him in
the course of his employment, not withstanding that
the sums he received were not owed to the
principal.

» What does the last phrase imply?

- What if the third party pays additional payment
mistakenly/ by the fraudulent act of the agent?

- Who is entitled to the money?
> TM;
- This duty exists even If there is an adverse claim to
the money by someone else including the agent.

- It exists even if the money received by the agent
on behalf of the principal was illegal.




- Could also be the case where the agent
has received an extra amount with a
mistake of fact from third parties.

»TM - the agent is obliged to keep the
principal’s property and monhey
separate from his own and from
other people’s property and
money to keep proper accounts, and
to be ready to produce them on
demand to the principal or a person
appointed.




“*Read Art. 2214;

» Provides for measures the principal may take
when the agent accounts the management of
affairs in accordance with Arts. 2210 and 2213.

» Accordingly, the principal may:
- Expressly accept the report-
v relive the agent from any liability
- Expressly reject it-
v is bound to be examined whether the agent
acted within his power and whether the

principal is bound to ratify it. See Art. 2207 of
CC

- Or remain silent-

v if longer than a reasonable period- is deemed
acceptance




»Art. 2214 (1), The time is evaluated
based on the nature of the affair or
usage- ex. Perishable goods,
holidays...?

»the 31 situation works for both an agent
working within the scope or acting
beyond the scope of authority - Art.
2214 (2) this also should be seen In
congunction with Art. 2190 of the

CcC.

»When the principal does not respond
within a period dictated by the nature of
the affair or usage then the principal is

~ccciirman] 4=~ I~ v ~rrravva ol - e




V. Diligence required from an agent -
Art.2211

* It is about the duty of care and skill the agent is
expected to show towards the affairs of the
principal.

* What is the degree of care and diligence required?
Is it subjective or objective?

» Read Sub -3 gives as a clue.

- Accordingly, when the agent acts without
consideration, he has to apply the same degree of
diligence he employs for his own affairs --subjective
standard

- For remunerated agents, -objective standard - he has
to act as a bonus pater familias; like a good father
would show towards his family/children.

»See Art. 2212 - applicable for both paid and
gratuitous agents




vi. Non-delegation of authority - 2215 - 2218
» principle -
- maxim “delegatus non potest delegare,”

which means the delegate (agent) cannot
appoint a delegate (agent).

- The Agent must perform his duty
personally. However,

» Exception;

»Art. 2215 (1) - by contractual agreement
i.e

- Where the agent is authorized by the P.

» Authorization by the law

- where it is implied from usage of the place
of performance that the personal qualification
of the agent does not matter.-P.




- unforeseen circumstances prevents
the agent from discharging his
obligation and he is unable to inform
to the P.

“*Relationship b/n the agent and

the sub-agent- Liability of the A.
»Read Art. 2216 -

-1f no authorization- the agent him self is
liable

-|f authorization- he will be liable for the
care with which he selected the sub-
agent



“Relationship between the Principal
and the sub-agent

> Read Art. 2217

- If the sub-agent had reason to believe that
the agent has authority to appoint- he is
assumed to get authority directly from
the P.

»Art. 2217 (1) - why the belief of the
sub-agent matter? Is the law In favor
of the sub-agent?

> If no belief- Art. 2217(2)- unauthorized
agency




J Read FSCCB, vol. 13, case no. 68498,

* ht MLACATN ML AMAAC A A0 AINLE DALTrE
¢tonr LA MUNC

® nTLT TRI° Ohte @A APPPA (VT AAMT CTAMD P4 AONLLE:
NAMF7 AnA @ QU TS MA@ Upd hirtAAG: @A PTL401
W1LPT tRhar 14 hONLLE. Nt N0P4.LI° @A hALLT NLA
et AF ek WTILL ACINT CUILFA ANV
ne/n/v/¢. 1731 2274 2214(1 2215(3),2180)

* Facts - the head of the purchasing office (A/o
Estifanos Asfaw) of the respondent concluded
contract of sale of marble to the appellant based
on an oral authority given by the manager of the
respondent who had the exclusive legitimate
authority to sign contract of sale on behalf of
the respondent




Latter, the respondent contested the
existence of valid contract when it is
requested for the performance of
unperformed part of the contract
claiming that the contract is not made by
the right person and in writing.

Judgment;

* Art. 2180 does not require special form

where the external contract is not
subjected to a special form. Sale of
marble is not required to be made in
writing.

. As Art 33 (1) and 35 (2) of the com. code



* Thus, the contract made by the purchasing officer
under the authority granted upon him by the
manager who has the full authority to do so
under Art. 2215 (3) and based on Art. 2180 is a
contract made while the manger is aware of the
same.

* In addition, the respondent did not declare that the
officer has made the contract beyond the scope
of his authority and thus, not bound by it.

* This shows that the principal approved the contract
according to Art. 2214 (1) - because after having
considered the contract accepted advanced
payments and performed part of the obligation
(delivered 616.40 m3 marble); 2164.60 m3 not

delivered.

* Thus, the respondent is bound by the contract made
by the officer as a sub-agent.



dObligation of the Principal

1. Obligation to pay Remuneration
(Read Art. 2219)

- Representation might be up on
remuneration or for free (gratuitous)

> Art. 2219 - there are three scenarios-

i. The agreement have stated
remuneration and fixed the amount

- Hence the agent is entitled the amount
fixed. But the court can reduce the
amount-Art.2219(2)

- Can the court analogically increase the
amount paid to the agent when it is too
low? Why/why not?




JTwo lines of Argument

a.yes-

there is nothing which prevent the court

from using analogy to increase the
mount to the agent

Equality of parties to the contract

. No.

Absence of agreement what is presumed
iIs gratuitous agent- Art. 2220

So, the court can not increase the
payment which is low

It Is for this reason that the Ilaw
deliberately inclined toward the
principal.



. Where the contract does not stipulate
remuneration either expressly or impliedly

»Read. Art. 2220
- No remuneration - gratuitous agent -sub 1

»Exception- when the agent “carried out the
agency within the scope of his professional
duties or where remuneration is customary-
sub-2
- EX. Attorney, commission agent(2243)

ill. When the amount is not stipulated in the
contract
- Read Art. 2220(2)

- There is a contract but it failed to fix the amount
- Or the agent might be professional agent
- Read art. 2243




* In such cases the court shall fix it with
recognized rates and usage

2. Duty to Advance Money

* Read Art. 2221(1)

- Money needed to run the representation. Ex.
transportation......

3. Duty to reimburse outlays and
expenses

- Read Art 2221(2)

- The principal needs to reimburse the
expenses the agent has incurred with the
Interests it bears calculated from the day
where the agent has used the money




4,

Duty to release the Agent from Liabilities

and Damages

> Read Art 2222

- The principal’s duty to Iindemnify his agent’s

losses, liabilities and expenses incurred in the
performance of the undertaking

» Requirements

For liability- The liability should be incurred by
the agent while acting in the interest of the
principal. Ex. Payment of additional custom
duty or tax

.For damages the agent sustained- the

damage must not be due to his own fault- if
not the P should cover it. Ex he might destroy
goods; might cause damage to others



5. Set - off Conditional to the Principal

> Look at Art. 2223.

- The principal’s may not refuse to pay the
sums due by him to the agent under the
pretext that the transaction was
unsuccessful

* But the principal may set - off the
sums which he/she iIs bound to pay

(including remuneration) when the

business was unsuccessful due to the

agents default in the performance of
the affair.




6. Agent’s Lien Right

> Look at Art 2224

- If the principal has not discharged his
obligation of paying remuneration,
expense, damage or liability payments
etc and if the agent is In possession of
goods belonging to the principal, then
the agent Is entitled to exercise a lien on
such goods and retain possession of
them until such time as the principal has
satisfied the due claims of the agent

» However, the agent cannot exercise a

lien right over the document

evidencing agency between the agent
~nAdA nrincinal €Cam Apd D704
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