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Chapter One

Abstract
The administration of the criminal justice system tries to strike a balance
between the search for truth and the fairness of the process. To this end,
the law should protect individual rights and impose various legal burdens
on the state. One such tool is the principle of the presumption of innocence
until proven guilty. This is a constitutional principle under Ethiopian law
and requires the public prosecutor to prove each element constituting the
crime which, as argued in this article, should be proved beyond reasonable
doubt. However, this principle is being violated by various subsidiary laws,
procedures and practices. First, there are various provisions in the criminal
law that  limit  (or  arguably  disregard)  this  constitutional  principle.  Such
criminal  law  provisions  assume  as  proved  the  existence  ofsome  of  the
elements  of  certain  crimes  without  requiring  the  public  prosecutor  to
submit  evidence.  Second,  the  Criminal  Justice  Administration  Policy
adopted in 2011 contemplates shifting the burden of proof to the defendant
in selected serious crimes. Third, the courts also wrongly shift burden of
proof  to  the  accused  regarding  certain  facts  in  various  court  decisions.
These laws and judicial  practices deprive the accused of the right to be
presumed innocent until proven guilty. This article, inter alia, examines the
constitutionality of such shifting of the burden of proof and also analyzes
the standards of proof that are required in criminal cases in the Ethiopian
context.  
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Introduction
1. Background

The  state  has  the  primary  responsibility  of  detection,  apprehension,
prosecution and conviction of offenders. In this process, the accused always
faces  the  mighty  state  and  this  challenges  the  fairness  of  the  criminal
justice system. Using various tools, the law tries to maintain the balance
between the searches for truth and ensure the fairness of the process. The
criminal justice system is expected to maintain the rights of the individual
even when this at times seems to go against thesearch for truth. The law
does  so  by  affording  the  individual  certain  protections,  such  as,  the
presumption  of  innocence  until  proven  guilty  before  a  competent,
independent and impartial court and by imposing on the state the duty of
proving  each  ingredient  that  constitutes  the  crime.  Presumption  of
innocence is a restatement of the rule that in criminal matters the public
prosecutor has the burden of proving guilt of the accused in order for the
accused to be convicted of the crime he is charged with. Burden of proof
has two elements:  the first element is evidentiary burden, i.e.  producing
evidence in support of one's allegation, while the second element relates to
the burden of persuasion (also referred to as the legal burden), which is the
obligation of the party to convince the court that the evidence tendered
proves the party's assertion of facts.This distinction and its consequences
are not appreciated in Ethiopia’s legal system. The allocation of burden of
proof  is  complicated  byfactors,  such  as,  affirmativedefenses  and
presumptions which are considered to be exceptions thereby shifting the
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burden  of  proof  to  the  defendant.  Moreover,  the  determination  of  the
elements of the crime is a formidable task because often, all the elements
may not be found in a single provision that defines the crime. There is also
lack  of  clarity  regarding  the  rules  and/or  the  practice  relating  to  the
standards of proof.  

The central issue relating to the presumption of innocence and burden of
proof in Ethiopia’s legal system is a matter of constitutionality. The FDRE
Constitution recognizes the principle of presumption of innocence and there
is no exception/limitation to this principle. However, there are provisions in
the Criminal Code that allow proof of facts constituting an element of a
crime, mainly intention or knowledge, by presumption. In some cases, the
public prosecutor does noteven have to prove any basic facts for those facts
to be deemed to exist. Some of the provisions even preclude contrary proof
of  facts  that  are presumed to  exist.  The Criminal  Justice Administration
Policy (the Policy) adopted by the Council of Ministers in 2011 anticipates
shifting  the  burden  of  proof  to  the  defendant  in  some  serious  crimes.
Moreover, courts routinely impose the burden of proof on the defendant.
These state actions and legislative  provisions  that  shift  the  burden  of
proof  to  the  defendant  not  only restrict  (and  sometimes  nullify)  the
constitutional  principle  of  presumption  of innocence, but also negatively
impact  the  fairness  of  the  criminal  justice  system  administration  in  a
fundamental way. 

The  paper  is  organized  in  to  three  chapters.  The  first  chapter  is  an
introductory  part  and  provides  the  general  background  of  the  study
together with the problems, the research questions, the objectives and the
significance  of  the  study.  It  also  explains  the  scope,  limitations,  and
methodologies during the study.
The secondchapter discusses the meaning of  beyond a reasonable doubt
standard drawing from the experience of  other  countries  that  apply  the
same  standard.  It  also  explores  the  effect  of  affirmative  defenses  and
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presumptions  on  the  scope  of  the  standard.  After  a  look  at  various
legislations. Some scholars argues that ‘beyond a reasonable doubt’ is the
standard impliedly included in the Ethiopian legal system. 
The  third  chapter  provides  a  brief  overview  of  legal  presumptions  in
Ethiopian criminal law with a view to determine whether and to what extent
such  presumptions  affect  the  burden  and  standard  of  proof  in  criminal
proceedings and court practical decision. 
Finally  forwards  conclusion  and  recommendations  that  summarizes
containing the findings in the study.

1.1 The Constitutional point of viewsin Ethiopia
The  law  has  many  tools  that  focus  on  the  fairness  of  the  process
independent  of  the  correctness  of  outcome of  the  process.  These  tools
include  the  principle  of the  presumption  of  innocence  of  the  accused
until  proven  guilty  and  the obligation  of  the  state  to  prove  each
ingredient   that   constitutes   the   crime.   The  Constitution  has  fairly
balanced the rule of law and the crime control  models.  It  has clear and
detailed provisions regarding the rights of the accused, the arrested or the
convicted person; and this is unusual for a constitution.1

The  Constitution  provides  that,  “human  rights  and  freedoms  emanating
from the nature of mankind, are inviolable and inalienable”.2 Many of the
Constitutional rights relating to the administration of the criminal justice
system emanate from the recognition of the natural rights of the person,
such as, the right to life, liberty and personal security. Although Article 17

1 D. A. Donovan (2002) “Leveling the Playing Field:  The Judicial Duty to
Protect  and  Enforce  the  Constitutional  Rights  of  the  Accused  Persons
Unrepresented by Counsel.” 1 Eth. L.Rev., at 32, 33; WondwossenDemissie
(2000), “The Role of Courts in the Enforcement of Constitutional Rights of
Suspects”  Proceedings  of  the  Symposium  on  the  Role  of  Courts  in  the
Enforcement of the Constitution. Addis Ababa: ECSC, at 45-47.
2Federal Democratic Republic of Ethiopia (FDRE) Const. Art 10(1).
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of the Constitution deals with the right to liberty, it is also a restatement of
the due process of law. It provides that “... no one shall be deprived of his or
her liberty except on such grounds and in accordance with such procedure
as are established by law”.3  [Emphasis added.] It further provides that “no
person may be subjected to arbitrary arrest, and no person may be detained
without a charge or conviction against him”.4

The Constitution also prohibits“...cruel, inhumanor degrading treatment or
punishment”.5The  arrested  person  shall  not  be  compelled  to  make
confessions  or  admissions  which
would be used in evidence against him.  It is further provided that, “any
evidence obtained under coercion shall  not  be admissible”.  The arrested
person has  the  right  to  be  promptly  informed  of  the  reasons  for  his
arrest  (during  his arrest and when he appears in court within 48 hours).6

The arrested person also has the right to remain silent and the right to be
informed that any statement he makes may be used in evidence against him
in court.7 The arrested person has the right to file a petition to a court for
his physical release;8 and has the right to be released on bail.9

3 In order for a suspect to be detained, there must be a substantive law
which imposes a  sentence  of   imprisonment   and  there  must   be  a
procedure  which  provides  for  the manner and the requirements of arrest.
In the absence of either of this, a person may not be arrested.  

4 Arbitrary arrest is effected under circumstances where either of the above
requirements is not met.  16  FDRE Const. Art 18(1). 

5 Id., Art 19(5). 

6 Id., Art 19(1), (3).
7Id., Art 19(2).
8 Id., Art 19(4). 
9 Id., Art 19(6).
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The  Constitution  has  extensive  provisions  regarding  the  rights  of  the
accused.  The accused has the right  to trial  by an ordinary court of  law
within a reasonable time.10He has the right to be informed, in writing, of the
charges with sufficient particulars.11  The  accused  has  the  right  to  have
full access to any evidence presented against him, to examine  witnesses
testifying  against  him,  to  present evidence  or  have  witnesses  produced
in  his own  defense, and  to obtain  the attendance of an examination of
witnesses  on  his  behalf  before  the  court.12 He  has  the  right  to  be
represented by a counsel and to be assisted by an interpreter.

1.2  The  Challenges  to  the  Constitutional  Model  of  the  Criminal
Process
The Constitution is clear in its value choice and it balances the interests of
the public and of the individual in the administration of the criminal justice.
However, there are constant challenges to this constitutional value choice.
A preliminary examination of  both the laws in force and the practice in
theadministration of the criminal justice shows that the constitutional value
choiceis  given  a  marginal  place.  This  is  because  there  are  several
procedural laws thatoverextend their scope and functions of crime control
to  the  extent  that  theycontravene  the  due  process  provisions  in  the
Constitution. In fact, thesesubsidiary laws expressly provide both in their
preambles and in the substance of their provisions which they aim at the
crime control aspect of theduty of the state. Such are the preambles of the
anti-corruption, the vagrancycontrol and the anti-terrorism proclamations.
These  laws  modify  the  mainstream criminal  procedure  embodied  in  the
Criminal  Procedure  Code,  in  order  to  meet  their  prime  objective;  i.e.,
suppression of crime. They modify several  important procedures, such as,

10  Id., Art 20(1). 
11 Id., Art 20(2).
12  Id., Art 20(4).
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bail, remand, admissibility of evidence, etc. Many of the modifications are
directed to the practice rather than the law, because there were no express
provisions governing those areas where modification was sought by these
laws. Ironically, these laws were adopted after the coming into force of the
Constitution, and yet they are contrary to the Constitution. In this regard
we can  the  standard  of  proof  for  confiscation of  property  for  crimes  of
corruption, burden of proof in corruption cases in general, and admissibility
of  specific  categories  of  evidence.  Even  when  there  are  provisions  that
conform to the values of the Constitution, the practice in the administration
of justice restricts the rights of the suspect and deviates from what the law
provides. The Policy positively envisages the improvement of the criminal
justice system. However, it has, at least, one major predicament; it tends to
shift the burden of proof to the accused by the use of presumptions in a few
serious  crimes,  such  as,  crimes  against  the  Constitution  and  the
constitutional order, acts of terrorism, crimes of corruption and organized
crimes stated in the Policy.
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CHAPTER TWO

2. Burden of Proof and/or the Presumption of Innocence

2.1. Burden of Proof in General
Burden of proof is the obligation of a party to a dispute to establish by
evidence his assertion of facts by a required degree of certainty unless such
fact is self-evident.  Inthis proposition,  there are three distinct questions:
what are the elements of burden of proof? Which party has the obligation to
prove a given fact? And what is the quantum of evidence or the standard of
proof?In addressing these three questions we will see that the concept of
burden of proof is one of the most deceptively simple in theory, but elusive
in terms of application13

2.1.1. Elements of Burden of Proof
Burden of  proof  has  two elements:  the  burden of  production  sometimes
referred to as evidentiary burden (or onus) and the burden of persuasion
sometimesreferred  to  as  legal  burden  (or  burden).14 The  burden  of
production is the obligation of a party to produce evidence in support of his
assertion. The party who hasthe initial burden has the obligation to produce
evidence  that  is  “cogent”  or  “compelling”.15 Where such  party  produces

13Sometimes burden of proof is described as ‘slippery.’ C. B. Mueller and L.
C. Kirkpatrick (2000) Evidence under the Rules: Texts, Cases and Problems
4th ed., (New York: Aspen Law and Business), at 767. 

14A. Singh (1998) Principles of the Law of Evidence 11th Ed., Central Law
Publications,  Allahbad, at  286; G. Dingwall  (2002) "Statutory Exceptions,
Burdens of Proof and the Human Rights Act 1998" Modern L. Rev., Limited,
at 450, 51
15Mueller and Kirkpatrick, supra note 73, at 769; R. C. Park, et. al., (1998)
Evidence Law:  A Student's  Guide to  the  Law of  Evidence as  Applied  in
American Trials (St. Paul, Minn.,West Group), at 93.
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evidence, the other party does not have to disprove anything; however, he
automatically loses if he does not produce rebuttal evidence.16  The Indian
Evidence Act (IEA), from which Ethiopia’s Draft Evidence Rule is borrowed,
makes a distinction between the burden of production and the burden of
persuasion. Thus, regarding theburden of production, Section 102 provides
that “the burden of proof in a suit or proceeding lies on that person who
would fail if no evidence at all were given on either side.” Regarding the
legal burden, Section 101 provides that the party desiring “any Court to
give judgment as to any legal right or liability dependent on the existence of
facts which he asserts, must prove that those facts exist...” In civil matters,
the  burden  of  production  may  be  shifted  to  the  other  party  by
presumptions.17 In any proceedings, the party who has the legal burden or
the burden of persuasion has the obligation to convince the court that the
evidence (presented by either party) supports the facts he is relying on for
his claim or defense. Such burden remains with the party on whom it is
originally  cast  and  cannot  be  shifted  to  the  other  party  by  any  means
including presumptions.18

2.1.2. Allocation of the Burden of Proof
Allocation of the burden of proof is allocation of risk between the parties
because it is an ordinary rule of evidence that the party who has the burden
of proof loses should he fail to discharge such burden. However, theparty
who asserts the affirmative of a fact has the burden of proof. This basic rule
for allocation of the burden of proof is uniformly applied both in civil as well
as criminal matters. There are far more detailed specific provisions in civil
matters for the allocation of burden of proof based on these principles, both
in the substantive and procedural codes,  than in criminal matters.  Thus,
Article  896  of  the  Ethiopian  Civil  Code  that  deals  with  claims  of

16Mueller and Kirkpatrick, Id., at 769.
17  See for example FRE Rule 301, infra note 144.78 Id. 

18 Id.
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entitlements under a will  made by a deceased provides that “whosoever
claims rights under a will shall prove the existence and the contents of such
will”.19Regarding a dispute on the nonperformance of a contract, the law
provides that the party “who demands performance of an obligation shall
prove its existence”.20 Otherwise, where the other party “alleges that such
an obligation is void, has been varied or is extinguished, he shall prove the
facts  causing  such  nullity,  variation  or  extinction”.21 These  and  similar
provisions in the Civil Code and other substantive laws allocate the burden
of proof in specific types of litigations. In civil litigation in general,Article
258 of the Ethiopian Civil Procedure Code provides that the plaintiff has the
burden  of  proof.  Various  issues  of  allocation  of  burden  as  between  the
litigants  arise  based  on  the  abovestated  principles.  There  are  different
formulations of the test for theallocation of such burden. Some state that
the party who needs the assistance of the court has the obligation to prove
because he is the one who is challenging the status quo.22  For example,
Indian  Evidence  Act (IEA), Section 101, first alien, provides that the party
desiring “any  Court to  give  judgment  as  to  any legal right or liability
dependent  on the  existence of  facts  which he  asserts,  must  prove  that
those   facts   exist”.23This  test  focuses  on  who  brought  the  action.
Accordingly, Article 258(1) of Ethiopia’s Civil Procedure Code provides that
“...the plaintiff shall be entitled to begin...”24 In civil matters, It thus appears

19  The manners of proof of a will are further provided for under Art 897. 
20   Civ. C., Art 2001(1).   
21  Id., Art 2001(2). 
22 Singh, supra note 74, at 286. 
23IEA Section 101.Second alinea further provides that, “when a person is
bound to prove the existence of any fact, it is said that the burden of proof
lies on that person." 
24The word ‘entitled’ is misleading because it appears to be the right of the
party to begin his case. The word is also used in Civ. P. C., Art 259(1). Seen
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that the plaintiff bears the burden of proof.  This is inconformity with the
principle that the party who brought the action should prove the facts in his
claim. Almost all litigations have much more complex issues to be resolved.
For  the  proper  determination  of  the  allocation  of  the  burden  of  proof
regarding each issue, there has tobe another test. The better test for the
allocation of the burden of proof is based on who asserts the affirmative: the
party  who  asserts  the  affirmative  of  an  issue  has  the  burden  of  proof
because it is much easier to prove the affirmative than the negative.25 If Y
claims that he had acontract with z but the latter failed to discharge his
contractual  obligation,  Y  has  to  prove  that  there  was  a  contract  to  be
performed. This may be done by producing the contract document itself.
However, this test further begs the question as to what assertion is. This
rule is often misunderstood and misapplied convoluting the real problem
with unrelated issues.26

Certainly,  the  party  who  alleges  that  a  contract  exists  is  asserting  the
affirmative. Assertion of the affirmative needs careful interpretation beyond
its grammatical form, and it is the substance of the assertion that needs to
be seen.  When a person,  for  example,  alleges the non-performance of  a
contract, a negative action, the proponent is also asserting the affirmative
of the fact that the respondent had a positive duty and by his inaction the
proponent sustained damage.

in  light  of  other  provisions,  including  Arts  137(1)  the  Amharic  version,
223(1), 256(1) and 259(1), it is not an entitlement; it is rather the duty of a
party to prove a particular fact the failure of which is sanctioned by losing
the litigation on that specific issues. 
25Singh, supra note 74, at 285; Mueller and Kirkpatrick, supra note 73, at
768. 
26Mueller and Kirkpatrick, Id., at 767; also, see Section 4, and infra note
170.
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The third test which is much more specific to the burden of production of
evidence but that can also at times be used for burden of proof in general is
that the party who would lose the matter if evidence is not produced by
either side has the burden of proof. It appears to be based on the test under
Section 102 of India’s  Evidence Act which  provides  that  “the  burden  of
proof   in  a   suit  or proceedinglies on that person who would fail  if  no
evidence at all were given on either side.” This test still does not answer all
the questions regarding burden of proof; but it helps to a great extent by
supplementing the previous two tests which are not significantly different
from each other.  

These tests for the allocation of burden of proof are applicable both in civil
and in criminal matters. However, it is to be noted that in criminal matters,
presumption of innocence is an important tool for the determination of the
initial burden of proof. Although the constitutional principle of presumption
of  innocence  generally  allocates  the  burden  of  proof  to  the  public
prosecutor,  the  real  allocation  of  the  burden  of  proof  is  complicated
regarding  proof  of  each  issue.  Thus,  when  we  use  these  tests  for  the
allocation of the burden of proof, we have to use all ofthem at once, and we
can allocate the burden of proof regarding a particular issue to either party
only when we are positive about each test.  

2.2. Presumption of Innocence and Burden of Proof in Criminal 
Matters
Presumption of innocence isnot an ordinary presumption wherein the basic
facts  are  proved  and  the  presumed  facts  are  taken  as  proved.27

Presumption  of  innocence  is  a  restatement  of  the  rule  that  the  public
prosecutor has the obligation to prove each element that constitutes the

27  N.  H.  Holland  and  H.  H.  Chamberlin  (1973)  “Statutory  Criminal
Presumptions: Proof beyond a Reasonable Doubt?” 7 Val. U. L. Rev. No. 2,
at  147,  148;  sometimes  the  principle  of  presumption  of  innocence  is
referred to as ‘assumption’. Id., at 148.

12



crime  beyond  a  reasonable  doubt.28 Article  20(3)  of  the  Ethiopian
Constitution stipulates that, “duringreseedings, accused persons have the
right to be presumed innocent until proved guilty according to lawand not
to be compelled to testify against them”.29The  accused  on  his  part  is  not
thus  required  to  submit  proof before the public prosecutor produces
evidence.30

Ethiopia’s 2004 Criminal Code stipulates that “a crime is only completed
when all its legal, material and moral ingredients are present.” The same
provision which indicates the legal, material and moral elements of a crime
states that “a crime is  punishable where the Court has found the crime
proved  and  deserving  of  punishment.”31 A  joint  reading  of  these  two
stipulations shows us that all the three elements have been proved for a
Court to find it proved and ‘deserving of punishment’. Art. 57(1) of the Code
reiterates  the  requirement  of  the  existence  of  the  mental  element  by
stating: “No one can be punished for a crime unless he has been found
guilty thereof under the law. A person is guilty if, being responsible for his

28  There is no argument that exempts the state from the burden of proof. It
is not only a matter of principle it is also a matter of common practice that
the  public  prosecutor  proves  the  charge  he  is  marshalling  against  the
accused. Singh, supra note 74, at 295. Further, although unstated, there is
also  a  specific requirement  that  the  facts  need to  be  ‘properly  proved.’
Properly  proved  means  proof  based  on  lawfully  obtained,  relevant,
admissible and reliable evidence. Anderson,Schum  and Twining, supra note
4, at 82; B. G. Joubert, S. Tarblanche and V. M. Van Rooney (1999) Criminal
Procedure Handbook, Fourth Ed., (Kenwyn: Juta& Co.), p.6.  
29  FDRE Const. Art 20(3) 
30 Defendant is not required to participate in the proof process against him;
that  is  what  is  referred  to  as  privilege  against  self-incrimination.  J.  D.
Jackson  (2005)  "The  Effect  of  Human  Rights  on  Criminal  Evidentiary
Processes: Towards Convergence, Divergence or Realignment?" 68 Modern
L. Rev. No. 5, at 758 

31Cr.code Art.23 (4)
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acts, he commits a crime either intentionally or by negligence.” And since,
as  discussed under  Section 2  above,  the  requisite  standard of  proof  for
criminal  proceedings  in  the  Ethiopian  legal  system,  is  expected  to  be
beyond a reasonable doubt, all the three elements of a crime need to be
proved at the thresholds of this standard.

The allocation of the initial burden of proof in criminal matters is obvious.
Article 136(1) of the Criminal Procedure Code provides that “...the  public
prosecutor shall open his case explaining shortly the charges he proposes
to prove and the nature of the evidence he will  lead...”32 This is further
strengthened  by  the  provisions  of  Articles  141  and  142.  If,  after  the
prosecution case is  concluded,  the court  “finds that  no case against  the
accused  has  been  made  out  which,  ifunrebutted,  would  warrant  his
conviction, it shall record an order of acquittal”.33Conversely, where, after
the prosecution evidence is concluded “the courts find that a case against
the accused has been made out ... it shall call on the accused to enter upon
his defense”.34 In entering his defense, “the accused or his advocate may
then open his case and shortly explain his defense stating the evidence he
proposes  to  put  forward...”35Unlike  other  principles,  there  is  no
exception/restriction  tothe  principle  of  presumption  of
innocence.36There is no general restriction on the right in the Constitution
32Sub-arts  (2)  and  (3)  provide  for  oath/affirmation  and  examination  of
prosecution  witnesses  which  are  further  elaborated  by  the  subsequent
provisions, Arts 137, 139 and 140. 
33 Art 141. 
34  Art 142(1). 
35  Art 142(2).  
36The right to life may be restricted as “punishment for a serious criminal
offence determined by law” (Art 15). The right to liberty may be restricted
“on  such  grounds  and  in  accordance  with  such  procedures  as  are
established  by  law”(Art  17).  There  are  also  restrictions  to  the  right  to
privacy as are provided for under Art 26(3). 
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nor  is  there  any  specific  restriction  under  the  provisions  of  the  FDRE
Constitution.37Therefore,  in  light  of  the  foregoing  discussion,  the  public
prosecutor  has the  obligation to  prove all  the  elements  constituting the
crime beyond a reasonable doubt in order for the accused to be convicted of
such crime.  

These allocations of burden of proof by the law are not arbitrary decisions;
they are all in conformity with the basic principle of allocation of burden of
proof discussed above, the party who asserts the affirmative shall prove the
existence of such fact. Thus, in the criminal charge, the public prosecutor is
asserting  that  the  defendant  has  committed  the  crime  contrary  to  the
criminal law. Before the discussion on the issue of shifting the burden of
proof to the defendant, therefore, it is appropriate to examine the facts that
constitute the crime and other facts the prosecutor has to prove in his case.

2.2.1. Elements Constituting the Crime and Other Facts that Need 
Proof
Proof  and  the  substantive  criminal  law  are  connected  by  the  latter’s
identification of the elements constituting the crime. A crime is an action (or
omission)  that  is  contrary  to  law38andis  deemed  to  be  completed  and
punishable  where  “all  its  legal,  material  and  moral  ingredients  are
present”39and “where the Court has found the crime proved and deserving
of punishment.”40

37Article  20(3)  of  the  FDRE Constitution.  See the  discussion on possible
restriction  of  rights  provided  forin  the  Canadian  and  South  African
constitutions under Section 3.2.1. below.  
38Crim. C., Art 23(1). 
39Id.,Art  23(2);  Jemila  Mohammed  Hagos,   et.   al.,  v  Public Prosecutor
(Federal Supreme Court Cassation Division, Cass.F.No. 38161) Vol. 9, at 12.

40 Crim. C., Art 23(4).
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The legal element refers to the provisions of the criminal law that define
whether a given action/omission is a crime. Such provisions state what facts
constitute  a  crime  the  presence  of  which  need  to  be  proved.  The
identification of the elements constituting the crime is sometimes difficult
and becomes a subject of heated argument in  the court because  all  of
those elements may not be provided  for  in  the  law  (the  relevant  legal
provision) that defines the crime.

Although  there  is  no  restriction  on  the  freedom  of  religion,  belief  and
opinion,  there  are  necessary  limitations  on  one's  freedom to  express  or
manifest  his  religion  and  belief  (Art  27(5).  Certainly,  there  are  such
necessary restrictions on the right of thought, opinion and expression (Art
29), and the right to assembly, demonstration and petition (Art 30). Thus,
identification of the elements in such circumstances may require the judge
(or the parties) to go beyond the statutory definition.41

The public prosecutor should also prove other facts that may not necessarily
constitute the crime. Thus, apart from what  the Criminal Code provides for,
Article  111(1)  of  the  Criminal  Procedure  Code  provides  that  “every
charge ...  shall contain: (a) the name of the accused; and (b) the offence
with which the accused is charged and its legal and material ingredients;
and (c)  the   time and place of  the  offence and,42where appropriate,  the
person against whom or the property in respect of which the offence was

41 Some  argue  that  the  public  prosecutor  has  to  prove  that  defendant
committed  the crime without a justification and excuse. Thus, proof of lack
of affirmative defense becomes an element of a crime because it ultimately
affects culpability. For instance, the court in Mullaney v.  Wilbur, 343 U.S.
790 (1952) goes beyond the statutory definition of the crime of murder to
find absence of passion. L.E. Chiesa  (2011) “When  an Offense  is  Not  an
Offense:   Rethinking   the  Supreme  Court’s  Reasonable  Doubt
Jurisprudence” 44 Creighton L. Rev., at 653, 675, 658 & 659. 
42 Place and time of the crime is also provided for under Crim. C., Art 26
making the subject matter one of substance rather than mere procedure. 
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committed; and (d) the  law and article of the law against which  the offence
is said to have been committed.” 

Article 112 further provide that  “each charge shall describe the offence and
its circumstances  asso to enable the accused to know exactly whatcharge
he has to answer to. Such description shall follow as closely as possible the
words of  the  law creating the  offence.”  The moral  element  of  crimes is
defined under Articles 57 and following of the Criminal Code. Accordingly, a
person is guilty of a crime “if, being responsible for his acts, he commits a
crime either intentionally or by negligence”.43An action is not punishable “if
it was performed or occurred without there being any guilt” on the part of
the actor “or was caused by force majeure, or occurred by accident”.44

Likewise, a person may not be convicted for “what he either knew of or
intended, nor for what goes beyond what he intended either directly or as a
possibility”.45Intention  exists  where  a  person  commits  “an  unlawful  and
punishable act with full knowledge and intent in order to achieve a given
result”46or  that  “he,  being  aware  that  his  act  may  cause  illegal  and
punishableconsequences, commits the act regardless of such consequences
may  follow”.47 An  intentional  crime,  in  the  absence  of  justifications  and
excuses, is always punishable48

However, once the elements constituting the crime are identified, each of
them  must  be  proved  beyond  a  reasonable  doubt  by  the  prosecution.
Sentencing comes after conviction; thus, the facts that is essential for the

43Id., Art 57(1) second alinea.
44  Id., Art 57(2).
45  Id., Art 58(3).
46  Id., Art 58(1)(a).

47 Id., Art 58(1)(b).
48 Id., Art 58(2).
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determination of sentence either by aggravation,49 mitigation or otherwise
is proved by preponderance of the evidence.50This is because those facts
come after the presumption of innocence is effectively disproved.51However,
where the aggravation changes the article under which the defendant is to
be convicted or if it substantially increases the sentence, then those facts
should be proved beyond a reasonable doubt as they relate to culpability.52

2.2.2. Standards of Proof of Facts Constituting the Crime
Facts exist or do not exist; they do not exist in probabilities.53Proof of facts
is  assessed in  terms of  conviction;  convictions are expressed in  term of
degrees which is  determined based on the quantum of  evidence for  the
determination of the ultimate fact.54 Thus, proof of facts is assessed in terms
of probabilities, e.g., the occurrence of a given fact is more or less probable

49There are two different ways of looking at the elements of the crime that
are relevant to our discussion: the first is violation of what is provided for by
the legislature where the law comprehensively includes all the elements of
the crime. The second is violation of the prohibitive norm and the absence
of  justification or excuse.  Thus,  depending on the nature of  a particular
crime, the public prosecutor has the burden of proving both the commission
of a crime and where appropriate, the absence of justification or excuse.
Chiesa, supra note 100, at 650, 651. 

50Id., at 654, 657, 666.

51Id., at 654.

52Chiesa, supra note 100, at 649, 650. 

53G.Postema (1983) “Fact, Fiction and the Law: Bentham on the Foundation
of Evidence” in William Twining (ed.), Facts in Law 16 ArchivfurRechts-und
Sozialphilosophie, at 40. 

54  Id., at 41, 42 & 57; Park, et. al., supra note 75, at 88. 
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than its non-occurrence where the standard of proofis by preponderance of
the evidence. The “highest degree of probability” is what is called “truth”.55

There is  always a  degree of  doubt/uncertainty  that  is  tolerated in  proof
because it cannot be avoided, although the degree of doubt that is tolerated
in civil matters is much higher than that is tolerated in criminal matters.
Therefore, it is commonly stated that the prosecution has to prove its case
beyond  a  reasonable  doubt  in  order  for  the  defendant  to  be
convicted.56According  to  the  American  common  law  understanding  of
standards of proof, there are three levels of proof.57Proof in civil matters is
not that strict; the most lenient degree of proof is by the preponderance of
the evidence. In selected matters, where for policy reasons the legislature
chooses  a  higher  standard  of  proof,  clear  and  convincing  evidence  is
required. We seem to have these common law types of standards of proof.
The standards of proof in judicial decisions is nowhere expressly stated in
Ethiopia’s  laws except  in  the  Revised Anti-Corruption  Special  Procedure
and  Rules of Evidence regarding confiscation of property obtained as a
result  of  corruption.58 A  closer  examination  of  the  matter  gives  the
55  Per OlofEkelof (1964), "Free Evaluation of Evidence" in 8 Scandinavian
Studies in Law, at 51. Also see Postema, supra note 112, at 39, 44 

56In the United States the rule is established by the Supreme Court in re
Winship 397 U.S. 358 (1970). See further, Chiesa, supra note 100, at 649.
In  the  United  Kingdom  and  its  former   colonies,  including  India,  the
allocation  of  the  burden  of  proofisestablished  by  the  House  of  Lords  in
Woolmington v. Director of Public Prosecution (1935) A.C. 462.  
57 K. M. Clermont and E. Sherwin (2002) "A Comparative View of Standards
of" 50 Am. J. Comp. L., at 251-53. In the British system, however, there are
only two standards of  proof:  proof  by a balance of probabilities for  civil
matters and proof beyond a reasonable doubt in criminal matters.  
58Revised  Anti-Corruption  Special  Procedure  and  Rules  of  Evidence
Proclamation No.434/2005, Art 33 provides  that  “the  standard of proof
required to  determine  any  question  arising as  to  whether  a  person  has
benefited from criminal conduct, or the  amount to be recovered shall be
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impression that in such areas where there is no specific type of evidence
required, as suggested by the Revised Anti-Corruption Special Procedure
and Rules of Evidence Proclamation No.434/2005, a lesser standard of proof
by preponderance of the evidence is good enough. 

In some instances, although the law does not specifically refer to the degree
of proof, the substantive codes provide for specific modalities of proof.  e.g.,
proof of ownership,59 proof of a will,60 and proof of foliation.61Those types of
evidence, by their very nature, have higher probativevalue and thus proof
by such evidence is stricter than proof by preponderance of the evidence.
The standard of proof  in  those  instances  can  properly  be  referred  to  as
clear  and convincing evidence.

The standard of proof required in criminal matters is different from that
required in civil matters. All the elements constituting theoffence have to be
proved  beyond  a  reasonable  doubt  in  order  to  find  the  defendant
guilty.62Proof beyond a reasonable doubt is a common law concept.63 The

that applicable in civil proceedings” This provision was initially introduced
in Proc. No 231/2001, Art 24.  
59 Civ. C., Arts 1193 – 1203. 
60 Id., Arts 896, 897. 

61 Fam. C., Arts 123 ff.
62Ib
63In the United States, for instance, although the concept of proof beyond a
reasonable doubt has long standing history, it is crystallized in re: Winship
and  elevated  to  the  level  of  a  constitutional  rule  relatively  recently.
Underwood, supra note 6, at 1301; J.  C. Sheldon, “Presumptions against
Criminal Defendants, Affirmative Defenses, and a Substantive Due Process
Interpretation of County Court of Ulster v. Allen” 34 Maine L.Rev. at 306;
Chiesa, supra note 100, at 649; Mueller and Kirkpatrick, supra note 73, at
801. The concept is reaffirmed by Mullaney v. Wilbur 343 U.S. 790 (1952)
and Patterson v. New York 432 U.S. 197 (1977).
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concept of ‘a reasonable doubt’ is nowhere intelligibly defined thus leaving
the concept vague.64

The standard of proof in criminal matters is not established in our laws nor
is it stated in the Federal Supreme Court Cassation Division decisions that
are binding interpretation of the law. However, there are indications that
the  standard  of  proof  in  criminal  matters  is  much  higher  than  in  civil
matters.65 Thecourts in Ethiopia were applying the “beyond a reasonable
doubt”  standard  of  proof  in  criminal  matters  which  was  presumably
introduced by British judges and government advisors.66 It appears that the

64 See in general, R. D. Bartels (1981) “Punishment and the Burden of Proof
in Criminal Cases:  A Modest proposal” 66 Iowa L. Rev.; Underwood, supra
note 6, and Chiesa, supra note 100. 

65Article  2149  of  the  Civil  Code  regarding  tort  claims  resulting  from  a
criminal action where a criminal case is filed in another court provides that
“in deciding whether an offence has been committed, the court shall not be
bound by an acquittal or discharge by a criminal court.”  Likewise, where
there is a civil claim joined to a criminal action, Article 158 of the Criminal
Procedure  Code  stipulates  that  “where  the  accused  is  acquitted  or
discharged, the court shall not adjudicate on the question of compensation
and shall inform the injured party that he may file a claim against accused
in the civil court having jurisdiction.” These provisions do not directly state
the standard of proof that is employed in civil and criminal trials; however,
they give indications that the standard of proof in criminal matters is higher
than that required in civil matters. The fact that the Civil Code is borrowed
from the continental system and the Criminal Procedure Code is borrowed
from the  common law  system indicates   that   the   difference   in   the
standards  of  proof  in  civil  and criminal matters is universal.  

66Buhagiar, a Maltese, and a British citizen were president of the High Court
here in Ethiopia. His mentor and the one who brought him to Ethiopia, Sir
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proof beyond a reasonable doubt principle has been taken to heart, and our
judges  were  consistently  using  the  words  when  they  enter  judgment
whether it is acquittal or conviction of defendant.67

In the Frenchsystem, including Germany, representatives of the civil law
system, the degree of proof required to convict a defendant is “thorough
conviction”  or  conviction  intime  of  the  judge.  This  standard  does  not
prescribe rules that can be cited as a source on which “the fullness and
sufficiency of a proof particularly depend” but rather requires of the judges
“that  they  ask  themselves,  in  silence  and  reflection  to  seek  out,  in  the

Charles Matthew, also British and previously Chief Justice in Malta, was
Ethiopian Government advisor at the Ministry of Justice since the second
half  of  the  1950s.  Trained  and  having  had  worked  in  the  common law
system, it is presumed that they introduced the principle of proof beyond a
reasonable  doubt  standard  of  proof.  Buhagiar,  William
<www.maltamigration.com> (last accessed 26 August 2009).

67In recent years, there are judgments which state that that the defendant
“has (not) disproved the prosecution evidence.” This effectively eliminates
the meaning of “a reasonable doubt.” It is not clear whether the judges use
this phrase in their ruling either because of gaps in reasoning and poor
evaluation of the evidence or indifference to the concepts of a reasonable
doubt and the degree of proof that is expected of the defendant. At times,
court  records  show that  the  judge  does  not  even  properly  evaluate  the
prosecution evidence when entering a ruling based on Article 141 of the
Criminal Procedure Code. In some recent decisions there is no mention of
(beyond)  a  reasonable  doubt  in  writing  judgment.  There  is  not  even
consistent use of the phrase “beyond a reasonable doubt.” There are all
sorts of phrases for the concept. WorkuYaze, supra note 59, at 133, 134
note 37. 
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sincerity of their conscience, what impression the evidence reported against
the accused and the ground of his defense have made on their reason”.68

A certain degree of proof is required only to create an equivalent degree of
moral certainty in order to reach a certain conclusion regarding a material
fact. The degree of one's conviction or moral certainty cannot be measured.
The  lack  of  such  measurement,  makes  a  rational  discussion  almost
impossible on whether a common law jury is better convinced when a fact is
proved beyond a reasonable doubt or a civil law judge is better convinced
when the facts are proved to conviction intime of the judge. It is certain that
both concepts of standards of proof serve the respective society and it is
believed that both have achieved their respective purposes.69It is cogently
argued  by  comparative  lawyers  that  in  criminal  matters,  the  civil  law

68Article  353  of  the  French  Code  of  Criminal  Procedure  provides  the
following: “before an  assize court the court trying felony cases retires, the
president shall read the following instructions, which, in addition, shall be
posted on large letters in the most prominent place in the conference room:
The law does not ask an accounting  from  judges of grounds by which they
became convinced; it does not prescribe for them rules on which they must
make the fullness and sufficiency of a proof particularly depend; it requires
of them that they ask themselves, in silence and reflection to seek out, in
the sincerity of  their conscience,  what impression the evidence reported
against  the  accused and the  ground of  his  defense have  made on  their
reason. The law asks them only the single question, which encompasses the
full measure of their duties: ‘Are you thoroughly convinced?’ ” Also see, in
general, Clermont and Sherwin, supra note 116.   

69Different legal traditions may have different processes.  However,  human
rights conventions  and  procedures  have  the  effect  that  the  systems
have  a  more  or  less common standard of process across legal systems.
Jackson, supra note 90, at 739. 
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conviction intime and the common law beyond reasonable doubt standards
of proof are equivalent.70

Although there are no proper and rational distinctions to be made between
the  common  law  concept  of  beyond  a  reasonable  doubt  and  the  civil
system concept of conviction intime, regarding the degree of conviction in
the mind of the  tired  of  fact, our courts  need  to  continue using the
common law  ‘beyond  a  reasonable  doubt’  standard  of  proof  in  criminal
matters  for  the following reasons.71

First, Ethiopian courts have been using beyond a reasonable doubt standard
of proof for a long time and all practitioners appear to have taken it as the
norm thereby rendering its  continued usemuch easier than the civil  law
conviction intime.  Second,  beyond a  reasonable doubt standard of  proof
appears to be much more intelligible than the conviction intime because it
is seen in the context of the other two standards of proof preponderance of
the  evidence  and  clear  and  convincing  evidence.  Third,  related  to  the
foregoing  two  reasons,  beyond  a  reasonable  doubt  standard  of  proof  is
much less  susceptible  to  abuse than conviction intime.  Fourth,  both the
Criminal Procedure and the Civil Procedure Codes are borrowed from the

70  Clermont and Sherwin, supra note 116, at 245, 246. 

71A proper and serious comparative examination of both concepts indicates
that there is no distinction between the common law beyond a reasonable
doubt standard and the civil law conviction in time. The unifying factor is
the individual right to presumption of innocence until proven guilty which
requires a higher standard of proof. Although the concept has not brought
about  convergence  of  the  two  systems'  procedures   of   proof   neither
system's  fair  process  is  superior  to  the  other.  Jackson, supra note 90,
at 757, 764; Clermont and Sherwin, supra note 116, at 245, 246 
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adversarial systems, and the use of beyond a reasonable doubt standard of
proof is only a matter of consistency. 

Finally,  the  general  background  of  the  working  situation  of  the  two
standards of proof, the training of the judges in the respective systems and
integration of the work of the police and the prosecution office is different
in systems that have beyond a reasonable doubt standard of proof and those
that  have  conviction  intime.  In  this  regard,  the  administration  of  our
criminal justice is much tuned to the common law system, and our judges
have yet to have suitable training and a different working experience to
handle conviction intime and make a proper distinction between conviction
intime in civil and criminal matters.72

Thus,  the  public  prosecutor  in  Ethiopia  has  to  prove  all  the  elements
constituting the crime beyond a reasonable doubt. Elements of the crime
include not only the violation of the law prohibiting the act or omission, but
it may also include absence of justification or excuse.73  Further, where the
fact is an aggravating circumstance constituting an element of the crime, it
has  to be proved beyond a  reasonable  doubt.74 Such is  the case  where,
because  of  aggravation,  the  provision  under  which  the  accused  is  to
beconvicted is changed even though he is not originally charged under that
Article.  

72 In the civil law system, both in France and Germany, the standard of proof
required  in  civil  matters  and  a  criminal  matter  is  conviction  in  time.
Clermont and Sherwin,  Id.,  at  245-47,  250.  It  is  eluded earlier  that  the
standards of civil and criminal matters is different. Thus, while using the
same standard, making different application is quite a task.  
73 G. C. Christie and A. K. Pye (1970) “Presumptions and Assumptions in
Criminal Law: Another View” Duke L. J., at 935, 936). 

74Chiesa, supra note 100, at 654.
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CHAPTER THREE

3. Burden of Proof Borne by the Defendant

3.1. Affirmative Defenses
The initial burden of proof that the state bears to prove all the ingredients
of a crime beyond reasonable doubt (in order for defendant to be convicted)
may appear to be shifted to the defendant only in two circumstances. They
are  where  the  defendant  raises  affirmative  defenses  and where the  law
allows an ingredient of a crime to be proved by presumptions. Although the
main focus of this article is presumptions, a few words may be appropriate
about affirmative defenses, a tool by which the burden of proof is said to be
shifted to the defendant.75

In  the  General  Part  of  the  Criminal  Code,  there  are  justifications  and
excuses which may fully or partly exempt defendant from criminal liability.76

When a defendant raises any of these affirmativedefenses, he is not denying
the facts; the defendant rather affirms the action or omission asserted by
the  prosecution,  but  invokes  justifications  or  excuses  against  criminal
liability.This involves alleging the presence of other facts that do not form
part of the prosecution’s assertions. In affirmative defenses, because the
defendant is asserting new facts, the burden of proving those new facts is
on him.  This  is  perfectly  in line  with the principles  discussed above for
allocation of the burden of proof as between the litigants.77

75  Some even consider shifting both elements of burden of proof amount to
affirmative defences. Sheldon, supra note 122, at 291, 292. 

76Some of the justifications and excuses include absolute coercion (Art 71),
superior order (Art 73), necessity (Art 75), legitimate defense (Art 78) and
mistake of fact (Art 80). 
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A defendant, however, by his affirmation of the facts alleged by the public
prosecutor,  waives  the  burden  of  proof  borne  by  the  public  prosecutor
regarding  the  facts  constituting  the  crime.  Affirmative  defense  do  not
actually shift the burden of proof because theydo not constitute exceptions
to the duty to prove guilt beyond a reasonable doubt.78Some legal systems
have the rule that defendants have to prove justifications or excuses by the
preponderance of the evidence while the public prosecutor may disprove
such justification or excuse beyond reasonable doubt.79

This is not, however, compatible with Ethiopia’s laws. Nevertheless, as guilt
(as discussed  in  the  preceding  section)  must  be  proved by  the  public
prosecutor beyond  a  reasonable  doubt  for a criminal conviction, it  is
sufficient for defendant to create a reasonable doubt on the prosecution's
case. 

3.2. Presumptions
Presumptions  are  not  rules  of  evidence;  they  are  procedural  rules  that
define the relationship between two facts - the basic facts and the presumed
fact.80The  relationship  is  that,  a  presumed  fact  is  deemed  proved  until
proven  otherwise  by  the  other  party  if  the  party  in  whose  favor  the
presumption  operates  proves  the  basic  facts  by  a  required  degree.  The
degree  of  this  relationship  between  those  facts  differs  in  different
circumstances.  The  minimum  requirement  is  that  there  has  to  be  a

77See the discussion on the allocation of burden of proof 2.1.1 above.  Also
see Underwood, supra note 6, at 1303, 04 including note 11 thereunder.  
78IEA, Sec 105.

79  This is the case in the United States, for example. Chiesa, supra note 100,
at 657.
80  P.  C.  Giannelli  (2003), Understanding  Evidence  (New  York:  Matthew
Bender  and Co.), at 54 
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rational/logical  relationship  between  the  basic  facts  and  the  presumed
facts.81  For instance, in the case of the issue of paternity, where a man lives
with a woman in wedlock and a  child  is  born after  180th day after  the
marriage and before the 300th day after divorce, the paternity of the man is
presumed.82 There is a logical connection between the facts of the man's
living with  the  woman in  wedlock for  a  specified time and the  issue of
paternity to a child born during the marriage. Likewise, where there is a
house rental  agreement in which “A” pays a sum of money to “B” on a
monthly basis, a receipt issued by “B” for the month of September leads to
the presumption that the payments for the prior months are paid.83

There is certainly a rational connection between the receipt for themonth of
September and the issue of payment for the previous months because they

81Regarding presumptions in civil matters, it is necessary to see if there is a
rational  connection between the operative facts and the presumed facts,
and whether the connection is good enough.  See Mobile, Jackson & Kansas
City R. R. Co. v. Turnipseed 219 U.S. 35 (1910) (Holland and Chamberlin, n
88 above, at 162).The degree of the relationship between the basic facts
and the presumed facts range from a rational one, when it is permissive
presumption to one of beyond a reasonable doubt, in mandatory criminal
presumptions.Sheldon,  supra  note  122,  at  279,  283,284.  When  the
mandatory  statutory  presumptions  were  initially  introduced,  the
requirement was that there is rational connection between the operative
facts  and  the  presumed  fact.  However,  when  such  presumption  affects
presumption of innocence such relationship is required to be one of beyond
a reasonable doubt. Christie and Pye, supra note 132, at 923, 924. For the
progressive modification of this standard by the U.S Supreme Court, see
Holland and Chamberlin; supra note 87, at 154-159.  

82  Fam. C., Arts 126, 128. 

83  Civ. C., Art 2022.  

28



are similar transactions emanating from the same legal obligation. There
are two types of presumptions: rebuttable and irrebuttable presumptions. In
rebuttable presumptions, once the party in whose favor the presumption
operates proves the  basic  facts,  the  other  party  may  produce evidence
in   order   to   disprove   such   presumption.  The  effect  of  (rebuttable)
presumption is that, it shifts the burden of proof to the other party against
whom  such  presumption  operates.  However,  it  is  only  the  burden  of
production that is shifted.  In the common law system, where evidence on
the issue has not been produced, such non-production of evidence generally
exposes a party to an adverse result or a directed verdict.84

The burden of persuasion remains with the party on whom it is originally
cast.85In irrebuttable presumption, once the presumption is established the
other party is precluded from disproving such presumption. Such rules are
not in the realm of evidence law; they are rules of substantive law.86 There
are  social  policy  justifications  for  the  application  of  presumptions,  both
rebuttableandirrebuttable,  in  civil  matters.87 There appears to be limited
84 Directed verdict  is  a  verdict  by  the  judge on  matters  of  fact  without
presenting the issue of facts to the jury. As Ethiopia does not have a jury
system there is no directed verdict. However, the decision to be entered as
per Civ. Pro. C., Art 256 is equivalent to this concept of directed verdict. It
provides  that  “where  evidence  which  should  have  been  produced
inaccordance with Art. 137 or 249  is  not  so produced  due  to  the  default
of  either  party,  the  court  may  at  once  pronounce judgment ...” 
85 (1995)   FEDERAL  EVIDENCE:  1996  Courtroom  Manual  (Cincinnati:
Anderson Publishing Co.) at 29. Giannelli, supra note 139, at 53. 

86Giannelli, supra note 139, at 53.
87 Those  policy  justifications  in  using presumptions  for  proof  of  facts  in
civil   matters  may   be  seen  in  the  area  of  presumption  of  absence,
presumption  of  paternity  and  presumption  of  payment.  They  are  all
designed to address social problems to make life easy for those affected by
the  event.  The  application  of  such  presumption  is  between  the  parties
whichare deemed to have equality of arms and the effect, if there is such
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application of rebuttable presumptions incriminal matters; however, to the
knowledge of this author, there is no irrebuttable presumption that operates
in criminal matters in any other legal system.  

3.2.1. Presumptions in Ethiopian Criminal Matters
It is an essential manifestation of the principle of presumption of innocence
that the state has to prove all the elements constituting the offense beyond
a reasonable doubt in order for defendant to be convicted.88In several legal
systems,  there  is  no  exception  to  this  principle.  For  instance,  in  Re
Winship89the U.S.  Supreme Court  held that the public  prosecutor has to
prove all the ingredients constituting the crime beyond a reasonable doubt.

negative effect, is only on the property rights or status of the parties.  

88When a fact is to be proved, it has to be proved in any of the modalities of
proof;  customarily,  there  are  oral  evidence  (testimony),  documentary
evidence and exhibits. Presumptions, although referred to as modalities of
proof under Civ. C.,  Arts 2002 and 2003, in their application in criminal
matters,  presumptions  are  exemptions  of  proof.  Proof  is  an  affirmative
showing of the existence or inexistence of afact. Furthermore, presumptions
are  different  from  inferences  in  that  they  are   legislative  decisions  of
mandatory  inferences; inferences are left to the discretion of the judge to
make his own findings based on his experience and knowledge  regarding
the relationship between the different categories of facts.  

89Beyond  a  reasonable  doubt  standard  of  proof  is  not  a  constitutional
principle; however, the presumption of innocence is crystallized in and is
elevated to a constitutional right level in Re Winship by the U.S. Supreme
Court. See supra note 122. Thus, if  presumption of innocence is given a
constitutional  stature,  it  follows  that  the  other  side  of  the  subject,  a
reasonable doubt, should also be afforded equal treatment because the two
are inseparably intertwined.  Holland  and  Chamberlin, supra note 87, at
149
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It appears there is no meaningful exception to this rule. In criminal matters,
the U.S.  SupremeCourt held that only permissive statutory presumptions
are constitutional.90Where there is  mandatory statutory presumption,  the
prosecutor  must  “demonstrate  beyond  a  reasonable  doubt  that  the
presumed fact  may be inferred from the proved fact  or  facts”91 thereby
rendering them useless to the prosecution. Thus, the prosecution cannot
rely merely on the inference as a “sole and sufficient basis for finding” of
the presumed fact; it must also be shown that inference actually works “as a
matter of objective fact”.92

In  few  legal  systems,  presumption  of  the  existence  of  an  element
constituting a crime is considered to be an exception to the above stated
rule. For instance, in the United Kingdom, in Woolmingtonvs Director of
Public Prosecutions it is held that statutory provisions that shift burden of
proof to the defendant by presumption are to be regarded as exceptions to
this  rule.93  Such  parliamentary  acts  authorising  proof  of  elements

90Holland and Chamberlin, Id., at 153.
91The  U.S.  Supreme  Court  in  the  Ulster  case  severely  restricted  the
application of mandatory presumptions that it made it “practically useless
to the prosecution.” Sheldon, supra note 122, at 278, 279, 287, 288 

92Id,  at  278,  279,  287,  288.  Statutory  criminal  presumption some opine,
must be regarded as ‘irrational’ or ‘arbitrary’…if there is a reasonable doubt
as to the inference of the presumed fact from proof of the operative facts on
which it is made to depend.  Holland and Chamberlin, supra note 87, at 166.
When  prosecution  is  proving  a  fact  by  presumption,  the  presumed  fact
should not receive less evidentiary treatment than other facts constituting
the crime. Id at 163. Statutory presumptions are manifestations that the
legislature has less concern for reasonable doubt standard and presumption
of innocence. Ibid, at 151.

93(1935) A.C. 462; Dingwall, supra note 74, at 450.
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constituting the crime by presumption are usually related to intention or
knowledge.  The validity  of  such  legislation  is  tested based  on  the  1998
Human Rights Act (which is adopted in order to enable the UK discharge its
treaty obligations) and Article 6(2) of the European Convention on Human
Rights  (ECHR)  which  provides  that  “everyone  charged  with  a  criminal
offence shall be presumed innocent until proved guilty according to law.”
1971 Misuse of Drug Act does not require the Prosecution Services to prove
knowledge of the content of the substance in order to prove possession if a
defendant was  proved to be in control of such substance; it rather places
the burden on the defendant to prove that he does not have such knowledge
of the content of the substance.94

The validity of  the manner of proof  of  knowledge in this legislation was
tested against UK's treaty obligation under ECHR. Although the provisions
of Article 6(2) are stated in absolute terms, the European Human Rights
Court's  jurisprudence  (Salabiakuvs  France)  indicates  that,  it  does  not
prohibit  presumption  of  law  or  fact.  It  only  “requires  states  to  confine
themselves within reasonable limits which take into account the importance
of what is at stake and maintain the rights of the defence”.95Therefore, the
House of Lords held that the convention does not prohibit shifting the legal
or evidential burden to the accused.96 The court, however,made a distinction
between  the  legal  burden  and  the  evidential  burden.  Shifting  the
evidentiary burden to the defendant is held to be not contrary to UK’s treaty
obligation.  Regarding  the  legal  burden,the  court  adopted  two  stages  of
analysis:   validity  of  government  objective  and  proportionality  of  the
measure.  It  was held by majority that imposing the legal  burden on the
defendant is a disproportionate response to any public objective.97

94Id., at 457.
95Id., at 453.
96Id., at 453.
97Id., at 460, 46.
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Likewise,  Article  11(d)  of  the  Canada  Charter  of  Rights  and  Freedom
provides for presumption of innocence. The provisions of Article 1 make it
clear that this right is subjected to “...such reasonable limits prescribed by
law as  can be  demonstrably  justified in  a  free  and democratic  society.”
Under the Drug Control  Act,  which is substantially  identical  to the UK's
1971 Misuse of Drug Act, David Edwin Oakes was charged with possession
of hashish oil for the purposes of trafficking. He was found in possession
(control) of the substance with the presumed knowledge of the content of
the substance. The accused challenged Section 8 of the Narcotic Control
Act on the basis that it violated Article 11(d) of the Charter. The Supreme
Court  of  Canada  adopted  the  test  whether  there  is  “pressing  and
substantial” government objective to warrant overriding a constitutionally
protected right that may be upheld under Article 11 of theCharter; and if so,
whether the means (shifting the burden ofproof to defendant) is proper. The
Court finally struck down the rule on the ground that it violates defendant's
right to presumption of innocence.98

The  South  African  Constitution,  very  much  influenced  by  the  Canadian
Charter,  has  detailed  provisions  regarding  the  limitation  of  the  rights
enshrined in the Constitution. Thus, Section 36 (1) provides: the rights in
the Bill of Rights may be limited only in terms of law of general application
to the extent  that the limitation is  reasonable and justifiable in an open
anddemocratic  society  based  on  human  dignity,  equality  and  freedom,
taking into account all relevant factors, including:

a)  The nature of the rights; 

b)  The importance of the purpose of the limitation; 

c)  The nature and extent of the limitation;

d)  The relation between the limitation and its purpose; and  

98R. v. Oakes [1986] 1 S.C.R. 103.
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e)  Less restrictive means to achieve the purpose.99

Such shifting of the burden of proof to defendant may be constitutional for
systems   like  the  UK where  acts  of  parliament  are  not  subsidiary  to  a
written  constitution100 or  South  Africa  and  Canada  where  there  is  a
constitutional  provision  for  limited  authorization  of  restriction  of  rights
within the bounds of such authorization. Ethiopia has, however, adopted a
constitution  which  incorporates  and  entrenches  the  principle  of  the
presumption  of  innocence  of  the  accused  until  proven  guilty  before  an
independent,  competent  and  impartial  court.  As  discussed  above,  the
Criminal and the Procedure Codes require that ‘intention’ as an element of
a crime needs to be proved separately as a fact constituting an element of
such crime.101

99  For further discussion on limitations on rights in the South African Bill of
Rights see J. De Wall, I. Currie and G. Erasmus (2001) The Bill of Rights
Handbook, Fourth Ed., (Lansdowne: Juta& Co.) Chapter Seven, at 144 ff.

100 In the UK system, as there is no written constitution; the parliament is
supreme. Thus, such liberal restriction of rights by acts of the parliament
cannot  be  unconstitutional.  In  systems  where  there  is  constitutional
supremacy, such as ours, that is not the case. Every subsidiary legislation
need  to  conform  to  the  formal  and  substantive  requirements  of  the
Constitution. Where there is legislation with a provision which is contrary to
those constitutional provisions, certainly, those provisions of the subsidiary
legislation would be of no effect.  

101 Certainly, proving a state of mind is a difficult task for the prosecution.
Confession is the best proof  there is.  Sometimes,  confession is not even
considered proof; it is considered as a waiver of proof rather than a proof.
However, state of mind is also proved  by  circumstantial  evidence;  such
relevant  facts  are  motive,  preparation  for the commission of a crime, or
premeditation.
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Despite such constitutional provisions, however, Ethiopia has adopted laws
which provide for proof of intention or knowledge by presumption in several
and diverse types of crimes.  There is even an irrebuttable presumption
regarding such intention or knowledge that constitutes an element of the
crime. Thus, with regard to crimes committed through the mass media, the
Criminal Code provides that “in determining the liability of a person for the
crime committed through the product of mass media,  the content of the
matter shall be deemed to have been inserted, published or disseminated
with  full  knowledge  and  consent”  of  the  editor-in-chief,  deputy  editor,
publisher,printer,  disseminator,  etc.102 [Emphasis  added].   It  is  further
provided that “no proof to the contrary may be admitted in such a case”.103

These are not evidentiary provisions; they are substantive provisions which
establish  guilt  by  presumption  because  they  preclude  contrary  proof.104

Such  presumptions  are  contrary  to  the  principles  of  presumption  of
innocence until proven guilty; the public prosecutor is excused from proving
those facts that are deemed to exist. Such presumptions are also contrary to
the constitutional “right to adduce or to have evidence produced in their

102  Crim.  C.,  Art  43(5).  Under this  provision the fact  that there was no
knowledge and consent of the accused regarding the content inserted or
disseminated is not defense; it would only be the absence of the content
from such media outlet.   

103  Id. 

104 A provision which is equivalent to the presumption of guilt  is a stark
contrast  to  the  protection  of  freedom  of  expression  enshrined  in  the
Constitution. It is almost a presumption of guilt because the basic fact that
is required to be proved is the mere content of the media product “inserted,
published or disseminated.”
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own defense, and to obtain the attendance and examination of witnesses on
their behalf before the court”.105

3.2.2. Rebuttable presumption
It is in the nature of the crime of corruption that state of mind should be
proved separately as an essential element constituting the crime. Proof of
the elements constituting the crime of corruption by presumption appears
to be introduced by the Anti-Corruption Special  Procedure and Rules  of
Evidence  Proclamation  No.  236/2001,  Art  24.  Such  presumption  is
incorporated  into  the  CriminalCode  in  broader  form.  Thus,  there  are
presumptions regarding elements of crimes of corruption both for specific
corruption  offences  as  well  as  general/blanket  presumptions  for  certain
categories of corruption crimes. 

a) Presumptions regarding specific in Ethiopian criminal law
Article  419(1)  of  the  Criminal  Code  provides  that  a  certain  property  is
deemed to  have been obtained by  corrupt  practices  and such person is
punishable where the public prosecutor proves that a person in a public
office:  

a) maintains a standard of living above that which is commensurate with the
official income from his present or past employment or other means; or

b) is in control of pecuniary resources or property disproportionate to the
official  income from his  present  or  past  employment  or  other  means  ...
unless he gives a satisfactory explanation to the Court as to how he was
able to maintain such a standard of living or how such pecuniary resources
or property came under his control. There are also presumptions that affect
persons that are related to the accused. It is provided that: where the Court
is satisfied that there is reason to believe that any person, owing to his
closeness  to the accused or other circumstances,  was holding pecuniary
resource or property in trust for or otherwise on behalf of the accused, such

105  FDRE Const., Art 20(4). 
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resources, or property shall, in the absence of evidence to the contrary, be
presumed  to  have  been  under  the  control  of  the  accused.106 These
provisions establish and define the crime of corruption. In these provisions,
presumptions of  the facts  constituting the crime are the  bedrock of  the
crime of  corruption.   It  is  only  by disproving these presumptions that  a
defendant may be acquitted from the charge of the crime of corruption.    

b) General/blanket presumptions  
The Criminal Code has introduced a general/blanket presumption of state of
mind for those offences considered to be corruption. Thus, in any ‘action’
that is considered as a corrupt practice, the essential element of the crime,
state of mind, is deemed to exist where other facts are proved. Article 360
of the Criminal Code provides that “in respect of the crimes specified under
Articles 356-359, the acts shall be presumed to have been done with the
intent  to  utter.”  It  is  not  clear  whether  this  presumption  is  rebuttable
orirrebuttable. However, it can be argued that because contrary proof is not
expressly precluded and precluding such contrary proof would be contrary
to  the  provisions  of  FDRE  Const.,  Art  20(4),  the  right  of  defendant  to
present  evidence  in  his  defense,  such  presumption  is  rebuttable
presumption.  Another  example  of  general  or  blanket  presumption  is
embodied in Article 403 of the Criminal Code titled ‘Presumption of Intent
to Obtain Advantage or to Injure”. The provision stipulates the following:
Unless evidence is produced to the contrary, where it is proved that the
material  element the act  has  been committed as  defined in  a  particular
Article providing for a crime of corruption perpetrated to obtain or procure
undue advantage or to cause injury, such act shall be presumed to have
been committed with intent to obtain for oneself or to procure for another
an undue advantage or to injure the right or interest of a third person.  

106  Id., Art 419(2) 
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The provisions that follow Article 403 of the Criminal Code list the various
categories of  corruption offences.  As is evident  from the provisions,  this
presumption  is  rebuttable  and  the  defendant  may  produce
contraryevidence. However, disproving a presumed state of mind is more
difficult than proving it. Thus, the burden on defendant is unreasonable.   

3.2.3. The kind of presumptions contemplated in the Policy
The Criminal Justice Administration Policy states that when certain basic
facts  are  proved  by  the  public  prosecutor,  the  court  shall  presume  the
existence of certain other facts.  It  is,  therefore,  up to the defendant to
disprove such presumption.107 This is also referred to in the various papers
presented for implementation of the Policy.108

The presumption regarding the media is taken directly from the 1957 Penal
Code, adopted four decades before the current Ethiopian Constitution, with
minor modifications. The presumptions regarding the crimes of corruption
are incorporated into the Criminal Code from Proclamation No 231/2001
without substantial modification, other than the minor change to give them
a broader application for all crimes related to corruption. Therefore, it is
hardly possible to expect a milder content or application of presumptions as
contemplated by the Policy. One might wonder whether the burden of proof

107 The Policy, Section 4.4.
108There  were  about  six  papers  for  the  implementation  of  the  Criminal
Justice Administration Policy. Only two of them are relevant to this subject
where there is a specific  mention  of  shifting  the  burden  of  proof  to  the
defendant   in   few   selected  serious   crimes:   1)   Criminal   Justice
Administration Police-Federal Democratic Republic of Ethiopia: Elements of
an  Implementation  Plan,  at  22;  and  2)  Preliminary  Analysis   of   the
Legislation  Requirements  of  the  Criminal  Justice  Administration Policy,
at 11; See supra note 72. 

38



contemplated to be shifted to the defendant is legal burden or evidential
one. This question is legitimate in view of the words used in the papers
presented for implementation of the Policy. As  the  papers  are written in
English  they  use  the  terms  “reverse  onus  of proof”.109 If we have to take
the literal meaning of the terms, reversing the onus of proof is only shifting
the evidential burden or the burden of production. It is hardly possible to
take such terms literally and assume that they are used to mean what they
actually connote. They are rather loosely used to mean shifting both the
legal and evidential burden to defendant because, this distinction does not
seem to  be  appreciated  at  all  in  the  practice  of  various  courts  nor  are
defense counsels raising such arguments.  

Therefore,  such  distinction,  in  Ethiopia’s  legal  system,  appears  to  be
without effect. Further, even if it is understood and appreciated, there is no
significant practical distinction between the legal and evidential burden. If a
defendant is able to produce evidence it is only a little more effort to prove
the  facts  operating  in  his  favor.  Therefore,  the  kind  of  presumption
contemplated by the newly adopted Policy isnot expected to be different
from what is already in application shifting both the legal and evidential
burden  to  the  defendant  regarding  the  elements  constituting  a  crime,
usually intention or knowledge. However, what cannot be stated for sure is
whether the operation of the presumption will also be extended to other
material facts or whether they will be limited to knowledge or intention.  

3.3. Burden of Proof in Alleged Coercion during Police Interrogation
The  police  routinely  interrogate  suspects  as  part  of  the  investigation
process  as  per  Article  27(2)  of  the  Criminal  Procedure  Code.  A  major
problem regarding  burden  of  proof  in  criminal  matters  is  that  of  proof

109  Id. 
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relating  to  coercion  during  alleged  confession  of  a  defendant.  The
interrogation of the defendant is not the main source of proof to establish
crime.A case in point is trial in absentia. However, after having taught the
law  on  criminal  procedure  and  evidence  for  several  years,  this  author
hasnever encountered a court case which states that a defendant hasopted
not to give a statement to the police by exercising an accused person’s
constitutional right to remain silent.110

Stated otherwise, the suspect (the arrested person) always gives a written
statement regarding the commission of  the crime.  In not few cases,  the
suspect  confesses  to  the  commission  of  the  crime  for  various  reasons.
However,  the  public  prosecutor  produces  the  confession  as  the  ‘best’
evidence  on  the  matter.  Often,  the  defendant  contends  that  he  had
confessed  to  the  crime  on  coercion  and  it  should  not  be  admissible  as
evidence against him. In the ideal scenario, as laying the foundation of the
evidence,  the  public  prosecutor  has  to  prove  that  such  confession  is
obtained in conformity with the Constitution. In such cases, however, the
courts  wrongly  shift  the  burden  of  proof  to  the  accused.  The  usual
erroneous  judicial  reasoning  is  that  because  the  defendant  asserts  the
affirmative about police misconduct during investigation, he has to prove
his  assertion.  In  some cases,  the  confession  is  relevant  not  only  for  its
content  but  also  for other evidence gathered based on the confession,
commonly  referred  to  as  fruits  of  a  poisonous  tree.  Unfortunately,  the
burden  of  proof  in  alleged  confession  cases  is  convoluted  with  other
unrelated matters. This is particularly so when courts fail to properly frame

110The accused appearing before the investigating police officer (whether on
summons or by a compulsory process) may deny or admit the commission of
the crime. The third possibility can be opting to keep silent. The author has
not seen a police investigation report submitted to the public prosecutor
stating  that  the  suspect  is  present  and  he,  exercising  his  constitutional
right, has refused to give statements.  
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the issue.  In police misconduct cases, the defendant challenges propriety
by contending that the evidence is unlawfully obtained thereby submitting
that it should not be admitted into evidence.   

The  issue  in  the  alleged  confession  case  is  whether  such  confession  is
obtained lawfully. In view of the above test for allocation of the burden of
proof, it is the public prosecutor who has the burden of proving that the
confession was obtained lawfully. That is because the public prosecutor is
asserting  the affirmative  and  thus  has  to  prove  that  the  confession  is
obtained  in conformity with the Constitution and other provisions of the
law.111  In whatever form theconfession of a defendant is presented to a
court,  it  is  usually  presented  as  documentary  evidence.  It  is,  however,
arguable  whether  it  is  documentary  evidence.  The  public  prosecutor
submits it to court under the expectation that it is obtained in accordance
with the law, and thisconstitutes its foundation. For the defendant, however,
it is good enough if he states that the confession is obtained contrary to law.
Such  is  the  case  when  a  person  disclaims.His  alleged  handwriting  or
signature in a non-authenticated document (Civ. C., Art 2007(1)) or where
heirs “declare that they do not recognize the writing or signature of their
ascendant” who is deceased. (Civ. C., Art 2007(2)). Likewise, Section 104 of
the  Indian  Evidence  Act  provides  that  “the  burden  of  proving  any  fact

111 Before documentary evidence or real evidence is admitted, it  must be
proved that the evidence is what it is purported to be. This is what is called
laying  the  foundation.  Park,  et.al.,  supra  note  75,  at  501 ff.  Laying  the
foundation,  however,  has  a  wider  application  than  authentication.  For
instance, before secondary evidence is admitted, the proponent must prove
the primary evidence is lost(E.g., Civ. C., Art.  2003). Authentication and
laying the foundation are preconditions to the admissibility of an item of
evidence.  G.  Weissenberger,  Federal  Evidence:  1996  Courtroom Manual
(Cincinnati:  Anderson  Publishing  Co.),  at  244;  also  see  FRE  rule  901
Requirement of Authentication or Identification.  
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necessary to be proved in order to enable any person to give evidence of
any other fact is on the person who wishes to give such evidence.” There
are also other reasons why the public prosecutor has the burden of proof of
propriety  in  confession  cases.  First,  the  public  prosecutor  has  a
constitutional duty to see to it that the rights of the suspect under of the
Constitution are respected and enforced.112

Among various fundamental rights, the suspect is entitled to the protection
against  any  form  of  cruel,  inhuman  and  degrading  treatment113and  the
presumption of innocence.114 Thus, when  the public prosecutor presents the
alleged confession as evidence against the defendant, he is also asserting
the affirmative that, the confession is obtained respecting theconstitutional
rights of the suspect/accusedand that the public prosecutor has discharged
its  constitutional  duties  to  enforce  and  protect  those  rights.  Second,  a
distinction should be made between statements made to the police (under
Article 27(2) of the Criminal Procedure Code) as extra-judicial admissions or
evidential admissions115and the judicial admissions that are made before the
court (based on Articles 35, 132, etc of the Criminal Procedure Code). As
the court  judicially  notices the fact  of  making the latter admissions and
their  contents,  judicial  admissions  need  not  be  proved.  Extra-judicial
admissions are, on the other hand, made outside the court, to whomever
they are made. In such instances, the facts stated in such confession and
their content must be proved to the court.116

112   FDRE Const., Art 13(1). 
113  Art 18. 
114  Art 20(3). 

115Giannelli, supra note 139, at 434, 435.
116 There  are  two aspects  of  challenge  to  extra-judicial  admissions:   the
hearsay aspect and the constitutionality aspect. What is relevant here is the
constitutionality aspect of the challenge
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One such confession is the one made to the police based on Crim. P. C., Art
27(2).  This  is  called  laying  the  foundation  before  evidence  is  admitted.
Furthermore,  it  is  thestate  that  chooses  the  place,  time and setting  for
investigation  and  interrogation.  Defendant  has  very  little  choice,  if  any,
during interrogation.  It  is  difficult,  if  not  impossible,  for  a  defendant  to
prove that he was coerced while being interrogated by the police. Where
the  state  makes  itdifficult  for  the  individual  to  prove  propriety  during
confession, then it is on the public prosecutor to prove that the confession is
obtained lawfully.117

3.4   The Practice of Ethiopia’s Federal Supreme Court (FSC) 
regarding Standard of Proof in Criminal Proceedings
After  briefly  touching  on  court  practice  in  general  in  relation  to  the
standard of proof, this section provides a summary of select cases decided
by  the  Federal  Supreme  Court  Cassation  Bench  and  analyzes  them  to
identify their implications on the issue. 

3.4.1 Court Practice: General Overview
Although the writer believes that the beyond a reasonable doubt standard is
recognized under the Ethiopian legal  system, the fact  remains that  it  is
nowhere mentioned in any binding legal instrument.  The legal academia
seems to be of the opinion that the beyond a reasonable doubt standard can
be inferred from, inter alia, the constitutional principle of presumption of
innocence and hence courts should apply this rigorous standard in criminal
cases.118Legal research done in related topics seem to take the existence of

117 This argument on difficulty of proof of facts cuts two ways- both for and
against defendant.  However, the difficulty of proving coercion emanates
from the state's choice of the place, time andmanner of interrogation.  The
individual suspect does not choose where to be interrogated.  
118 See, in general, Worku, supra note 33; Simeneh, supra note 40; 
Wondwossen, supra note 31.
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the beyond a reasonable doubt standard for granted.119 The practice, on the
other hand, depicts a completely different picture with various courts using
very different formulations of the degree of proof required of the prosecutor
to prove the guilt of the defendant. Although one may frequently find the
beyond a reasonable doubt in older judgments given by Ethiopian courts,
the current trend seems to have digressed from that. Since there has not
been a change in the normative standard,  such development appears to
have stemmed from a change in the attitude of the legal community.

Plenty  of  court  cases  prove  that  Ethiopian  courts  and  litigating  parties
ritually  invoke  proof  beyond  reasonable  doubt.  This  does  not  mean,
however, that they always employ this same standard, understand what it
means and apply it in its proper sense. The House of Lords in England, for
example, found that the presumption of innocence is not absolute and some
derogation  in  some  circumstances  is  acceptable,  (SeeId,  p.  457).
Expressions including; ‘beyond doubt’, ‘beyond the least shadow of doubt’,
‘absolutely beyond any doubt’ and ‘beyond reasonable doubt’ and so on.  

3.4.2 The Jurisprudence of the Cassation Bench of the Federal 
Supreme Court
Proclamation 454/2005 has rendered interpretations of law by the Federal
Supreme Court, Cassation Division binding on federal and regional courts of
all  levels.120 In  addition  to  their  significance  as  part  of  court  practice,
therefore,  the  decisions  of  the  Cassation  Bench  are  binding  sources  of
statutory  interpretation  on  cases  that  involve  similar  issues,  and  other
courts are required to abide by the Cassation Bench’s interpretations of
legal provisions. 

Although the Federal Supreme Court Cassation Bench has nowhere clearly
stated the standard of proof to be employed in criminal cases, there have
been a number of cases brought before it contesting either the sufficiency
119 See, for example, Hiwote, supra note 69.
120Worku, supra note 33, p. 133 (footnote omitted). 
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of evidence upon which lower courts made their decisions or the degree of
proof itself. In such cases the Court has rendered its opinion on whether or
not the decision of the trial court is justified without however going into an
analysis of the standard of proof itself. We will, here-below briefly look at
the relevant parts of thirteen FSC Cassation Bench decisions followed by a
brief analysis of their significance and implications. The cases discussed will
help us see, not only the position of the Cassation Bench, but also the line of
reasoning of various courts from which the Cassation petition is brought.  

3.4.3The Court practical Decisions

a) Minase A. v. Public Prosecutor
The  case,  charging  the  defendant  with  the  crime  of  fraudulent
misrepresentation, was first brought before the Benishangul Gumuz High
Court, and to the State’s Supreme Court on appeal both of which found the
defendant guilty as charged.121He contested such decision claiming that he
was not  given the  chance to  defend himself  and brought  an application
before the FSC Cassation Bench. The Court stated: since the guilt of the
applicant has been established by sufficient evidence in the lower court, we
found that neither the process nor the decision shows the existence of a
fundamental error of law122 (emphasis added), and itupheld the decisions of
the State courts.  

b) Kurat T. et. al. v. Public Prosecutor
The defendants were first brought before the North Gondar High Court in
Amhara Region charged with attempted aggravated homicide which, after
hearing the prosecution case, acquitted them without calling them to enter

121 Federal Courts Proclamation Re-amendment Proclamation, Proc. No. 
454/2005, Art.2(4). 
122Minae A .v. Public Prosecutor (Federal Supreme Court, Cassation File No.
12025) Federal Supreme Court Cassation Bench Decisions, Vol. 4, pp. 115-
116. 
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into  their  defenses.123 The  case  was  brought  before  the  FSC  Cassation
Bench by the defendants contesting the appellate decision of the Amhara
Supreme  Court  which  remanded  the  case  back  to  the  trial  court  after
finding that prosecution witnesses have established the guilt of the accused
and that the defendants ‘should defend themselves to the extent of their
established culpability.’124

 The trial court, after hearing the defense, held that the testimony of the
prosecution witnesses has not been rebutted by the defense witnesses and
hence found the defendants guilty as charged. The FSC Cassation Bench,
after looking into the evidence presented before the trial court, held that
the defendants should have charged under ordinary homicide instead and
found them guilty under that provision.

c) Oromia Prosecutor General v. Zerihun T.
In this case, the trial court- namely the West Wolega Zone High Court of
Oromia Region,  after  hearing the case of  the prosecution,  acquitted the
defendant who was charged for the crime of rape. The court held that the
prosecutor failed to establish the facts of the case as found in thecharge. On
appeal,  the decision was upheld by the Oromiya Supreme Court and the
Cassation Bench of the same court. The public prosecutor brought a petition
before  the  Federal  Cassation Bench arguing that  the  decisions  of  these
three courts were erroneous.  125

The Court noted that five prosecution witnesses, a police report as well as
medical  evidence  were  presented  before  the  trial  court.  It  examined
whether theprosecution’s case was sufficient in light of the legal elements

123    Id., p. 116. 
124AtoKurat T. et. al. v. Public Prosecutor (Federal Supreme Court, Cassation
File No. 22514) Federal Supreme Court Cassation Bench Decisions, Vol. 7,
pp. 262-264. 
125Id, p. 262. 
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of the crime and concluded that the pieces of evidence presented by the
prosecutor are complementary and ‘properly establish the occurrence of the
offence’ (emphasis added).126

The  Cassation  Bench  criticized  the  decision  of  the  trial  court  for
disregarding the prosecution evidence stating that every court must rely on
evidence presented to  it  to  decide  on the  contested issues  and reach a
decision. It went on to add that in this case the evidence brought forth by
the prosecutor ‘clearly ascertains the commission of the crime’ (emphasis
added). And hence the failure on the part of the lower courts to take this
evidence  into  account  ‘is  not  only  contrary  to  the  law  but  also  very
damaging  to  the  cause  of  justice.’  Accordingly  the  Court  quashed  the
judgments given by the lower courts and ordered that  the defendant be
called on to defend himself ‘since the commission of the crime has been
established by the prosecution’s evidence.’127

d)Amhara Region Justice Bureau Public Prosecutor v. Kebede W.128

The  defendant  was  charged  with  the  crime  of  arson  and  intentional
homicide  (or  negligent  homicide  in  the  alternative)  and  the  case  was
entertained by an Amhara High Court which found the accused guilty of
arson and negligent homicide. The Amhara Supreme Court on appeal found

126 It based its decision on Art. 113(2) of the Criminal Procedure Code which
provides for the case where an accused may be convicted for a crime other
than the one charged with if  the crime prove d by evidence is  of lesser
gravity and all its elements are also found as elements of the charged crime.

127Oromia  Prosecutor  General  v.  Zerihun  T.  (Federal  Supreme  Court,
Cassation  File  No.  31731)  Federal  Supreme  Court  Cassation  Bench
Decisions, Vol. 7, pp. 278-282. 

128Amhara Region Justice Bureau Public Prosecutor v. Kebede W. (Federal
Supreme  Court,  Cassation  File  No.  35697)  Federal  Supreme  Court
Cassation Bench Decisions, Vol. 9, pp. 2-4. 
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that the mental element that constitutes the crime of negligent homicide
was not present and found the defendant not guilty of this crime, but upheld
the conviction on the crime of arson.  The Cassation Bench in this case
found that the Amhara Supreme Court failed to take into account the whole
content of  the evidence presented by the public prosecutor.  It  held that
such evidence on the whole indicates that the defendant purposely set the
house  of  the  victim  on  fire  and  that  he  should  also  be  held  liable  for
negligent homicide for the persons who died. 

e) Jamila M. et. al. vs. Federal First Instance Public Prosecutor129

The case was first brought before the Federal First Instance Court where
the defendants  were charged with  using arbitrary action to  safeguard a
right.  130After recording the defendants’ plea of not guilty and hearing the
evidence of theprosecution, the trial court ordered the defendants to enter
into their defenses. The court then held the accused guilty stating that the
evidence presented in defense ‘do not  suffice to rebut the prosecution’s
evidence.’131

Upon the petition presented to it, the Cassation Bench framed the issue on
whether  or  not  the  action  of  the  defendants  constitutes  a  crime.  Citing
Article  23  of  the  Criminal  Code,  it  concluded  that  not  all  the  three
ingredients  of  the  crime  are  present,  and  accordingly  found  that  the
defendants were free of any criminal liability. 132

129JamilaMet.  al.  v.  Federal  First  Instance  Public  Prosecutor  (Federal
Supreme  Court,  Cassation  File  No.  38161)  Federal  Supreme  Court
Cassation Bench Decisions, Vol. 9, pp. 11-12.
130Id., p. 281. 

131Id., p. 282. 

132
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f) Shega M. v. Oromia Region Public Prosecutor 133

The petition was brought by the defendants contesting the verdict given by
the  Oromia  High  Court  finding  them  guilty  of  homicide  which  was
confirmed by the Oromia Supreme Court and the Cassation Bench of the
same court. In answer to the petition, the prosecutor responded that ‘since
the  applicants’  guilt  has  been  established  without  a  doubt  through  the
evidence presented, the verdict as well as the sentence given by the lower
court should stand’ (emphasis added). In this case, the Federal Supreme
Court Cassation Bench held that it was not within its jurisdiction to go into
‘particulars of the offence and weighing of evidence.’134 The Court looked
into  whether  the  action  of  the  defendants  would  fall  under  legitimate
defense, and concluded that the defendants had not adduced evidence to
prove that the elements of such justification exist. Therefore, it found that
the defendants should be held liable under extenuated homicide since the
circumstances indicate that they exceeded the limits of legitimate defense.  

g) Burqeso W. v. Public Prosecutor
The  case  was  first  brought  before  the  High  Court  in  Gamo  where  the
defendant was charged with homicide. The trial court heard the prosecution
case and after calling the accused to defend himself,  found the accused
guilty as charged because he did not present any defense and thus failed to
rebut the evidence presented by the prosecution.135 The defendant, in his
petition to the FSC Cassation Bench, claimed that the lower court convicted
him ‘without the public prosecutor proving guilt beyond a reasonable doubt’
and upon false evidence.136

133
134

135Shega M. v. Oromia Region Public Prosecutor (Federal Supreme Court,
Cassation  File  No.  43501)  Federal  Supreme  Court  Cassation  Bench
Decisions, Vol. 10, pp. 196-199.

136‘Id, p. 208.  
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The Cassation Bench held that the fact that the applicant committed the
criminal  offence  was  appropriately  established  by  the  public  prosecutor
through evidence and ascertained by the lower courts.137

 It then stated, similarly with the case discussed above, that it was outside
its jurisdiction to examine issues involving weighing of evidence and hence
rejected the claim of the applicant.138

i) Oromiya Region Public Prosecutor v. Eyosiyas A. et. al. 139

The case was first brought before the East Shoa Zone High Court where the
first defendant was charged with aggravated homicide involving two victims
while the other four defendants were accused for having participated in the
offence in different capacities. The trial court passed a guilty verdict for the
first and third defendants and found the other three not guilty stating that
they  had  defended  themselves.  On appeal,  the  application  of  the  public
prosecutor was rejected andtheOromiya Supreme Court decided that the
guilt of the third defendant had not been properly established and set her
free.140 The  prosecutor  again  appealed  to  the  Cassation  Bench  of  the
Oromiya Supreme Court which did not accept the claim of the prosecutor
and instead held that the first defendant should have been charged under
ordinary homicide and reduced his sentence.

 In its  petition for cassation,  the prosecutor  contested this  last  decision
concerning the sentence of the first defendant and the verdict of the other

137Ibid.

138Burqeso W. v. Public Prosecutor  (Federal Supreme Court, Cassation File 
No. 41248) 

Federal Supreme Court Cassation Bench Decisions, Vol. 10, pp. 207-208. 
139Oromia Region Public Prosecutor v. Eyosiyas A. et. al. (Federal Supreme 
Court, Cassation File No. 45595) Federal Supreme Court Cassation Bench 
Decisions, Vol. 12, pp. 229-237. 
140 Id., p. 230. 
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four. After framing the issues for each defendant, the Court reversed the
decision of the Cassation Bench of the Oromiya Supreme Court as regards
the first defendant and held that he should be convicted under aggravated
homicide as first decided by the trial court. The Cassation Bench gave an
analysis  of  the  evidence  presented  against  the  second  defendant  and
decided that the lower courts had acquitted him. It reversed the verdict and
convicted him. With regard to the third defendant, the Court noted that the
Oromiya  Supreme  Court  found  that  the  evidence  presented  by  the
prosecutor does not sufficiently establish her participation in the crime.  As
it  had done in  a  number of  cases,  it  went on to  state  that  weighing of
evidence would be beyond the mandate of the to rectify fundamental error
of law; and disregarded the prosecutor’s petition against the verdict given
on the third defendant. However, the court analyzes the evidence presented
before the lower courts. The relevant part of this judgment reads:  

The evidence clearly shows that the third defendant intentionally aided the
first defendant after commission of the offence in order to save him from
prosecution  and  punishment.  And  this  implies  criminal  responsibility...
Therefore,  although this  Court  cannot  go  into  weighing of  evidence,  we
found that… the decision of the Oromiya Supreme Court, appellate bench
finding the third defendant free of criminal responsibility despite what has
been sufficiently established… is a fundamental error of law.141The Court
gave a similar analysis of the evidence as regards the fourth defendant and
reversed the decision of the lower courts finding both the third and fourth
defendants guilty of participating in a crime of aggravated homicide. 

141 Id., p. 234. 

51



j) Awet T. v. Tigraiy Public Prosecutor142

The accused was convicted for participation in an offence of  aggravated
homicide  along with  other  criminal  defendants  before  the  Eastern  Zone
High Court of Tigraiy Region and the decision was confirmed by the Tigraiy
Supreme Court as well as the Cassation Bench of the same court. In his
petition forcassation, the defendant claimed that the prosecution evidence
presented before the trial court does not establish his participation in the
crime and that his conviction, in the absence of any evidence establishing
his guilt, was a fundamental error of law.  

The Cassation Bench noted that the lower courts that had the power to
weigh the evidence presented failed to ascertain in their judgments that the
prosecutor  discharged  his  burden  of  proving  the  elements  of  the  crime
under  which  the  defendant  was  charged  for  participation.  The  Court
observed  that  the  judgment  of  the  trial  court  itself  shows  that  the
prosecutor did not prove the criminal liability of the defendant by sufficient
evidence.143 The Cassation Bench stated that  the trial  court  should have
acquitted the defendant as per Article 141 of the Criminal Procedure Code
without calling on the defendant to enter into his defenses. The Cassation
Bench found this decision as one involving a fundamental error of law and
reversed it.  

l) Afework L. et. al. vs. SNNPR Prosecutor 
The  defendants  were  charged  with  aggravated  homicide  before  the
Hawassa High Court. The Court found that although the prosecution did not
present any direct evidence, the circumstantial evidence was ‘sufficient and
convincing  to  reach  a  conclusion’144 and  found  them  guilty  of  ordinary
142Awet T .v. Tigrai Public Prosecutor  (Federal Supreme Court, Cassation 
File No. 57644) Federal Supreme Court Cassation Bench Decisions, Vol. 12,
pp. 264- 268. 
143Id., p. 268. 
144Id ., p. 329. 
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homicide. The decision was confirmed by the SNNPR Supreme Court. In
their petition to the FSC Cassation Bench the defendants claimed that their
individual guilt had not been ascertained and that none of the prosecution
witnesses were direct witnesses. 

The Cassation Bench stated that circumstantial evidence is allowed under
the  Criminal  Procedure  Code;  and  that  since  the  prosecution  evidence
ascertained that the victim’s death was caused by the defendants, they shall
not  be  free  from  criminal  liability  whether  or  not  their  individual
participation was proved separately.145

 It  also  stated  that  the  guilty  verdict  decided  by  the  trial  court  was
something to be deduced from the evidence, and hence falls outside the
mandate of this court which only looks into issues of law. The Court found
that even if it is said that it raises an issue of law in relation to whether it
complies with Art.141 of the Criminal Procedure Code… it does not warrant
the conclusion that they should have been acquitted before they were called
to enter into their defenses. The Court decided that the defendants’ guilt
had been ascertained by evidence that meets the standard required by the
law of criminal procedure.146

4.2.2 Analysis
The  Cassation  Bench  of  the  Federal  Supreme  Court  has  made  some
important findings in the cases discussed above. InAwet T. v. Tigrai Public
Prosecutor cases, the Court held that if a court fails to acquit a defendant in
the face of evidence that does not warrant conviction and instead orders
him to enter into his defenses that decision would amount to a ‘fundamental
error of law. The Cassation Bench implied that what was required of the
accused was much higher than simply raising doubts on the case of the
prosecution.  A  look  at  these  cases  shows  that  the  standard  of  proof

145Ibid .
146Id , p. 331. 
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employed by the various regional and federal courts from which the cases
were referred to cassation is not uniform. Some stated that the guilt of the
accused wasestablished by ‘sufficient evidence presented by the prosecutor
while others held that the accused failed to ‘effectively rebut the case of the
prosecution’ before passing a guilty verdict. The FSC Cassation Bench has
also failed to develop a clear jurisprudence on the standard of proof that
should be used in criminal cases. InBurqeso W. v. Public Prosecutor where
the claimant clearly contested the standard of proof on the basis of which
he  was  convicted,  the  Bench  held  that  the  guilt  of  the  accused  was  ‘
appropriately established’ by the prosecutor without, however, explaining
what it meant by that. 

The  Court  repeatedly  held  that  the  evidence  presented  before  the  trial
courts was sufficient to warrant the convictions. Differing from the findings
of the trial courts, the FSC Cassation Bench in some cases held that the
guilt of the accused had been sufficiently established by the prosecution
and, reversing the judgment, found the defendant guilty as charged. After a
similar analysis,  it  held the reverse in some other cases  and quashed a
guilty verdict. In still  others it went into examining the prosecution case
after which it decided that the crime charged was not proved and instead
convicted the defendant under a different provision containing a crime of
lesser gravity. In a civil case (SenaitTemesgen v. EtifworkBekele ), the FSC
Cassation Division had made a distinction between the issue of weight of
evidence as an issue of fact and consideration of whether such evidence
constitutes issue of law.147 It stated that the Court has the mandate to look
into the latter, but not the former adding that the question of whether the
established facts constitute the legal elements of an issue at hand squarely
falls  under  its  jurisdiction.148 Such  analysis  and  distinction  seem  to  be
missing from its jurisprudence in criminal cases. In various criminal cases,
147SenaitTemesgen v. EtifworkBekele, (Federal Supreme Cour t, Cassation
File No. 44804) Federal Supreme Court Cassation Decisions, Vol. 11, pp.
525- 529.
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the  Court  repeatedly  stated  that  it  was  beyond  its  mandate  to  go  into
weighing of evidence. However, we find that the Cassation Bench evaluated
evidence in some cases. In Oromia Region Public Prosecutor v. Eyosiyas A.
et. al., for example, the court discussed the evidence presented against each
defendant  based  on  which  it  changed  the  verdict  given  by  the  lower
courts.149

Contrary to the principle of presumption of innocence of the accused and
the requirement that his guilt be proved beyond a reasonable doubt, the
FSC Cassation Division required higher  thresholds  of  evidence from the
defendant than what would suffice to raise doubts on the prosecutor’s case.
As  mentioned  earlier,  the  Cassation  Bench  has  indeed  raised  some
important  points  by  restating the  obligation  of  the  public  prosecutor  to
prove  all  elements  of  the  crime.  However,  it  has  failed  to  clarify  the
requisite standard of proof in criminal proceedings.150

148Id.,  p.  528;  The  same  was  held  in  Ethiopian  Commercial  Bank  v.
AshebirTadesse et al.(Federal Supreme Court, Cassation F ile No. 57288)
Federal Supreme Court Cassation Decisions, Vol. 12, pp. 506-511. 

149Oromia Region Public Prosecutor v. EyosiyasAberraet.al, supra note 104.
150 Looking at the wording in some of the cases discussed, one may argue
that the Court is in favor of the ‘clear and convincing evidence’ standard in
determining guilt of the accused; a look at other cases, however, will  lead
us to conclude that the Court has not taken a clear stand on the issue. Even
if  we were to accept the position that the Court has accepted the ‘clear and
sufficient  evidence’  formulation,  since  the  requisite  standard  of  proof
implied in the normative framework is the higher standard of proof beyond
a reasonable doubt, such stand of the Court is not in accordance with the
law. 
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Conclusion
There are several manifestations of the rights of a person to be presumed
innocent until proven guilty. One such manifestation is the duty ofthe public
prosecutor  to  prove  all  the  elements  constituting  the  crime  beyond  a
reasonable  doubt.  The  defendant  on  the  other  hand,  does  not  have  to
participate in the proof against him. There are, however, several ways by
which the principle of presumption of innocence is violated in our criminal
justice administration. First, there are provisions in the Criminal Code that
establish  the  existence  of  an  element  of  the  crime,  including
intention/knowledge by presumption. When such presumption is rebuttable
presumption, both  the  evidential  and  the  legal burdens are shifted to the
defendant in violation of the constitutional principle of the presumption of
innocence  and  the  notion  of  fundamental fairness in the administration
of  the  criminal  justice.  And  where  the  presumption  is  irrebuttable,  it
entirely nullifies the constitutional right of the accused to present evidence
in his defenses.  

The  newly  adopted  Criminal  Justice  Administration  Policy  contemplates
shifting the burden of proof to the defendant in few serious crimes, such as,
crimes against the constitution and the constitutional order, terrorism and
organized crime. The nature of the presumption and the elements of the
crime that can be proved by presumption are yet to be defined by the law.
While  the  government,  with  all  the  resources  and  specialized  justice
institutions,  is  said to  have found it  difficult  to  prove the  elements  that
constitute  such  crimes,  it  is  unfair  to  expect  a  defendant  to  be  able  to
effectively  submit  his  defense  once  such  element  is  presumed  to  exist.
Moreover, it is a consistent practice that when a defendant challenges the
admissibility  of the confessions obtained during interrogation because of
police misconduct, the courts require him to prove coercion.

The presumptions in the Criminal Code operate in several crimes each of
which constitutes anelement of a serious offence. The crimes wherein proof
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by  presumption  is  contemplated  in  the  Criminal  Justice  Administration
Policy  are more serious and entail  severe penalties.  The fact  that  these
crimes are mostly non-bail able and severely punished should have been
taken as a deterrent not to use presumptions as proof in such matters. The
additional  predicament  relates  to  the  lack  of  physical  freedom  of  the
defendant in order to gather evidence under a setting whereby the Public
Defender's  Office  is  almost  non-existent.  Even  if  courts  may  grant  a
defendant the opportunity for movement in order to obtain evidence and to
contact witnesses, such  permission by the court is not even as half effective
as being released on bail to defend oneself. Such laws, policy and practices
clearly nullify the principle of presumption of innocence enshrined in the
Ethiopian Constitution and its constitutional values.

In criminal cases where the two litigants are the state (represented by the
public prosecutor) and an individual, the standard of proof required of the
state to prove guilt is set high reflecting the need to protect the innocent
individual  from  wrongful  conviction.  The  beyond  a  reasonable  doubt
standard is the construction of this high standard in common law countries.
It  found  its  way  into  the  Ethiopian  legalsystem  through  the  Criminal
Procedure Code which was fashioned after the common law tradition and
court practice set in place by British judges in the country after the Italian
occupation. The right of the accused to be presumed innocent found in the
FDRE  Constitution  and  in  various  international  instruments  which  are
integral  parts  of  Ethiopia’s  law  (by  virtue  of  Article  9(2)  of  the  FDRE
Constitution) envisage the standard of proof beyond a reasonable doubt in
criminal cases. While this is the general framework set in place, there are a
number of  laws  that  introduce presumptions  in  favor  of  the  prosecutor.
Such provisions in the Criminal Code as well as other criminal legislation
have the effect of shifting the evidential burden of proof to the defendant as
regards some element of  the crime.  The trend reflected in  the Criminal
Justice Administration Policy and the Draft Criminal Procedure Code also
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seems to suggest that the types of crimes for which a presumption against
the accused exist are growing. Even though some exceptions to the rule can
be introduced, no yardsticks have been developed that set out conditions
these exceptions must meet. In the absence of such ‘ limit to the limits ’,
encroachment on the right of the individual to be presumed innocent may
go  unchecked  as  more  presumptions  continue  to  erodethe  prosecutor’s
responsibility to prove all elements of the crime beyond a reasonable doubt.
Apart  from  these  exceptional  provisions,  even  in  the  ordinary  cases  of
crimes that form the bulk of what courts entertain on a daily basis,  the
practice in Ethiopia shows that many variations of the standard are being
used by different courts.

The importance of defining and correctly applying the standard of proof in
criminal  cases  cannot  be  overstated.  The  object  and  purposes  of  the
criminal  law,  such  as  ensuring  peace  and  security  of  the  society  and
punishing the guilty, hinge on the correctness of the decisions of courts.
The  standard  of  proof,  reflecting  the  acceptable  ratio  of  wrongful
convictions to wrongful acquittals,  plays a major role on the outcome of
such decisions. Pending legislative remedy to fill the gap that now exists in
the Ethiopian system, the practice of courts, particularly that of the Federal
Supreme  Court  Cassation  Bench,  is  an  important  source  of  provisional
remedy. The Ministry of Justice,  as per the extensive powers given to it
under the Criminal Justice Administration Policy, can also play a big role in
clarifying this area of the law through the issuance of indicative practical
guidelines. The notion of proof beyond a reasonable doubt is found not only
in the writings of scholars, but it is also expressed in public statements,
various  public  prosecutor  documents  and  some  court  judgments.  For
example, Public prosecutors, in passing a decision for the discontinuity of
investigation, usually state that the evidence presented does not suffice to
warrant the conviction of the defendant establishing guilt ‘beyond sufficient
doubt’. The practical aspects of these expressions and sincere allegiance to
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the pledges that are made toward the protection of individual rights indeed
require steps to make sure that the standard of proof is set high in criminal
cases and that such standard is properly understood and applied by courts.
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