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General Overview

- The term administrative contract is
unique concept

- administrative contract is never dealt in
Civil Codes

- Administrative Contracts are contracts
beyond the civil code’s purview

- The Civil Code of Ethiopia, however, has
chapter on Administrative contracts
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g
General Overview

)

* Why such anomaly to the Ethiopian
legal system then?
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g
General Overview

* Government agencies are there to
serve public INterest v ww s m wi vm s

PLEM AONIT7 L0 LLD LaM-NP N CTLAD- 70

* |t was necessary to make distinction
between contract by public
authorities/agencies from those of
private individuals/entities. wi e e v v

CULALNT hin

* This Is the case when the contracts
have the characteristics of
nmsa\@m"rﬂlftra tive ContraCtS' For Law, Justice, Equity!




g
General Overview

* In some countries, they have special
administrative courts/tribunals
entertaining cases on administrative
contracts - e.q. French

* French administrative contract law iIs
based on cases from administrative
Con tr a CtS 7 £6..7108 CANTSLE VT CoLavyeh@ NANTSLEC M0 1M A7E A7LE 407 €A U CAT9P::

* |t is not codified into the Code Civil or
any other statute
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g
General Overview

* In some countries, they have special
administrative courts/tribunals
entertaining cases on administrative
contracts - e.q. French

* French administrative contract law is
based on cases from administrative

contracts.

* |t is not codified into the Code Civil or
any other statute
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g
General Overview

* In Ethiopia there is no administrative
court entertaining administrative
contracts

* The option was then;

- Include rules of administrative contracts
in the Civil Code

N ] I M I ¥

)
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g
General Overview

The choice was obviously, in favor of ‘
incorporating the law of administrative
contracts into the Civil Code
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g
General Overview

* Because of the increased function of
state and its administrative
authorities, administrative contracts
have become very important. e v mw

heavl anaPM \OHGLEPR D0 AOAEANLLT GFD-:

* Its more true in developing countries
|ike Ethiopia; COLHA AP WO
- Countries development should be aided

by concessions to domestic and foreign
enterprises

an: sl orequire more public woFksaw, Justice, Equity!
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g
General Overview

- Developed market democracies have
abandoned these functions long ago.

- This is however treated differently unde
Ethiopian law

- This was owing to absence of trained
lawyers and trained personnel in the
government that necessitated the need
for administrative contracts e ae ao ssa o o s

M- nLICAs NOL QAUT MU a0 1LA N 10+ NN 98

- It was decided that rules on
administrative contracts be included in
Ach7: Mflﬂb‘en@pv” Code For Law, Justice, Equity!




g
General Overview

* Rationale for having the rules

- Certainty and predictability - it would
lead to a security in contractual
relations with the government that
would enhance the country’s
development v w e muws v wm vsmas

- Clarification of the rules on
administrative contracts would help
attract foreign enterprises and capital to
Ethiopia s wms s ama enas
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g
General Overview

* OptioNs s s e

- To include provisions in the “General
Contract” chapter i mams oo

- Clear and coherent system of rules
applicable to administrative contracts

O n Iy UAEm- L9° A0 S0 L7700 (WU PE O-0T “0Par P (@)

* The option chosen was the second
one.
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‘ q
Administrative Contracts Provision

* The Title on Administrative Contracts
has the following parts;

- Chapter One - General Provisions (3131-
3206)

- Chapter Two - Concession of Public Service
(3207-3243)

- Chapter Three - Contract of Public Works
(3244-3296)

- Chapter Four - Contract of Supplies (3297-
Ah7E A B0 0 For Law, Justice, Equity!
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A
Applicability ..o

* Contracts concluded by state or
administrative authorities shall be
governed by General or Special
contracts laws ProViSIONS wmw s s e

OeF NAMPAS COA V1 MLI° NAR COMA U BavLv::

* The provisions of administrative
contracts shall play role of
supplementing or replacing such
general and special contracts law

p rOV I S I O n S . OAHY ANTESLLEE O0eF ATHUT? AMPAL CO-A U1 MLI° A% U NerL1G MLI° NavtnT TN AN
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Definition

How do you define administrative
contracts?
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Y
Definition

e A contract is administrative contract
where:

- It Is expressly qualified as such by law (Art.
3132(a)) fore example
* Concession of public service
* Contract for public works
* public supplies contracts - electricity, water, etc.

* This requirement is mandatory. Those

designated contracts should always be
administrative contracts.

Ah?: AGTVE ACTO For Law, Justice, Equity!



Y
Definition

- It is connected with an activity of public
service and implies permanent
participation of the party contracting
with the administrative authority - Art.
3132(b)

* This is about the object of the contract -
public service
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Y
Definition

* |t contains one or more provisions
which could only have been inspired
by urgent considerations of general
Interest extraneous to relations

between private individuals - Art.
3132(c)

® ANFNPS AMPAAD TPI° ANLAL NIPPGTFED AG  TANNTF (TLPPNED @0 Co18TT Uy
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Y
Definition

* Administrative contracts can be
distinguished from other ordinary
contracts with their object - public
service.

)
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Y
Definition

* Public service can be understood to

mean

- Any activity which a public community
has decided to perform for the reason
that it to be necessary in the general
Interest and considered that private
initiative was inadequate for carrying it

O u t U TG CU124NMT AMPAAD: TPI° ALOA CU1LLLT 7D

- There is the requirement of necessity

- Inadequacy of initiative on the part of
an7: astiengipivate SECLON ww e o s nn mf Qlwlahuslisting oAUty

CUHO? GATT TICNT AAGPFA 722




Y
Definition

* Three Classical administrative
contracts under Ethiopian law
- concession of public services
- public works contracts
- public supplies contracts

have been ordinarily incorporated within
the Civil Code as administrative contracts
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Y
Definition

)

* How is that understood by tribunals?
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Y
Definition

Authority (Ethiopia) vs Consultant (UK)
Facts

* There was a research and consultancy
service agreement between a
Government agency and foreign firm

* Ethiopia argued it is administrative
contract

* Consultant argued its not administrative
contract
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Y
Definition

The tribunal/sole arbitrator states the
following;

)

“It Is denied that the Contract is an
administrative contract under the
provisions of Article 3132 of the
Ethiopian Civil Code. This is clear from
the plain words of Article 3132. In
particular;

Ah?: AGTVE ACTO For Law, Justice, Equity!



(a)

(b)

(c)

Ah?: ASVTVE ACTO

Y
Definition

Hr ersrs mE e peremEr s mw arr wm s et s % mE e e & e mms wE e feo~m wm o —mna—— .

As to Article 3132(a), the Contract is expressly described
as a ‘consultancy service of tax revenue potential study
and gap analysis’. It is not designated or qualified, by the
law or by the parties, as an administrative contract.

As to Article 3132(b), the Claimant, in providing technical
consultancy services for a specific period of time fo the

Respondent to enable the Respondent to more effectively
carry out its duties in collecting taxes in Ethiopia, does not
imply a ‘permanent participation’ of the Claimant through
the Contract in the execution of a public service’. This sub-
article contemplates and is concerned with an entity
‘stepping into the shoes’ of an administrative authority to
carry out a public service on the administrative authority’s
behalf. An example would be if a private company was

contracted to carry out social services provision.

As to Article 3132(c), there is nothing in this Contract for
consulting services that could have been inspired by urgent
considerations of general interest extraneous to relations
between private individuals. The Contract is an ordinary

contract for consultancy services.

For Law, Justice, Equity!



N
Definition

* Tribunal further stated that “Since
the jurisdiction challenge depends
upon the Contract being an
administrative contract, the
challenge is fatally flawed.”

* The tribunal assumed jurisdiction on
this basis.

)
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Y
Definition

* What do you think of this decision?

* What is the implication on ng7t+ 4&9°
contracts?

* Can the purchase of medicine and
pharmaceuticals me9 aa 025 be
considered administrative contract
as per the tribunal’s analysis?

)
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A I
Administrative Contracts

* To acquire a status of administrative
contracts

- The contract be expressly qualified as
administrative

- that the contract reserves exceptional
powers to the administrative authorities
- It contains clauses exorbitantes du
droit commun - derogating clauses of
ordinary law

Ah?: AGTVE ACTO For Law, Justice, Equity!



A I
Administrative Contracts

* Administrative contracts are generally
sald to have the following three elements

- One of the contractors must be an
administrator (government) or any public law

e n t | ty NILED HPPE Cav Nt AhA a7 WAt AP €C 649/2001 rcrom

- The contract must be geared towards
regulating and facilitating public utility; or wu

- The contractors must choose public law
provisions which are different provisions than
those found In private |aw . s n
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A I
Administrative Contracts

* One of the contracting parties needs
to be an administrative agency.

* Where it is regarded as
administrative contract by operation
of the law, such should be governed
by law of administrative contracts,
like contracts for public service,
public works

)
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A I
Administrative Agency

)

What is administrative agency? What
makes it different from public
enterprises?
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A I
Administrative Agency

* Public body (administrative agency)
means any public body, which is
partly or wholly financed by Federal
Government budget, higher
education institutions and public

Iinstitutions of like nature (Art. 2(6)) -
Proclamation No.649/2009

)
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A I
Administrative Agency

* For a certain agency to be said
administrative, the following should
be fulfilled:

- It should be partly or wholly financed by
the Federal Government budget.

- Should have legislative power which will
enable it to issue a directive,

- Should have judicial power for speedy
resolution of disputes and cases . e

s

)
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A I
Administrative Agency

* Administrative agency is different from public
enterprises - PEs are established for
commercial/gain purposes.

- “Enterprise means a wholly state owned public
enterprise established pursuant to the PE
Proclamation to carry on for gain manufacturing,
distribution, service rendering or other economic
and related activities” .proc.no.25/92

- Public enterprises finance themselves . s v srana

- Their objective is not public service but fill market
fallure and assist in development activities w.w s wm

NTCEG ALTTT oo Q16 R7E TS hBLAO:
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A I
Administrative Agency

* Three things can make an entity
administrative

- source of income of the entity - wholly or
partly from the government
- Legislative or judicial power
- Nomenclature
* Ministry
* Authority

e Commission
* Bureau etc.
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Administrative Contracts
vs General Contracts

* Administrative contracts can be
similar to other types of contracts as
to their;

- Formation
- Validity, and
- the form

Ah?: AGTVE ACTO For Law, Justice, Equity!



‘ q
Administrative Contracts
vSs General Contracts

* But they can be different in their;
- Formation
- Content
- Execution/performance

Ah?: AGTVE ACTO For Law, Justice, Equity!



‘ q
Administrative Contracts - common
law vs civil law

There are some major differences in
the approach towards government
contracts and between common law
and civil law countries.

Ah?: AGTVE ACTO For Law, Justice, Equity!



‘ q
Administrative Contracts - common
law vs civil law

* English Law - there is no such a thing
called administrative contracts

- English law treats administrative contracts
like any other ordinary contracts

- Parties will be treated as equal members

- There is no prerogative for administrative
agencies/authorities

- Consequently, the common law requires no
new or special law governing
administrative contracts
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‘ q
Administrative Contracts - common
law vs civil law

* French law - there Is a distinction
between administrative contracts
a nd CiViI Contra CtS NAONTSL4PS NG ThN%4P M0t aonnd ARYT hiv::

* This distinction Is based 0N; . me ercon
- Identity of the parties
- The intentions of the parties
- Objectives of the contract e i cvems wes ms

1%
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‘ q
Administrative Contracts - common
law vs civil law

* Hence perspective change is observable
under the civil law system, including ours,
where
- parties to administrative contracts are unequal,

- administrative agencies enjoy different
prerogatives,

- their case will be governed by a special regime
of law

- they are adjudicated by special tribunals (i.e.
administrative tribunals). This is specially the
case in France.

Ah?: AGTVE ACTO For Law, Justice, Equity!



‘ q
Administrative Contracts - common
law vs civil law

* The general principles of French Law governing
formation of contracts are the same for
administrative contracts although there may be
a special formality, such as approval by higher
AUENOITEIES. s s nomicr o wa sone nsss s naso csam 1 coms s e s s s vt e

* It is, however in the enforcement of and
execution of the terms of the contract that
administrative law has worked out special
principles, which stem mainly from the
underlying idea of the need to recognize the
predominance of public Interest. .um me wmasmr mww ne n
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A I
Principles & Doctrines

What are those principles and ‘
doctrines that makes administrative
contracts different from ordinary
contracts?

Ah?: AGTVE ACTO For Law, Justice, Equity!



A I
Principles & Doctrines

* Administrative contract law has principles and
doctrines that are different from other contracts

* These are;
- Doctrine of imprévision
- Principle of fait du prince
- Doctrine of supervision
- Non- applicability of ‘exceptio non adimpleti
contractus
- Doctrine of cause
- Non-applicability of specific performance
- Non-arbitrability

Ah?: AGTVE ACTO For Law, Justice, Equity!



A I
Principles & Doctrines

* Doctrine of imprévision

- If supervening circumstances have arisen the
private party will not be allowed to resign from the
CONLracCt. s mc 1ems o o msgace newinase

- This is applicable in the absence of clear
agreement w o e ewno o an amen wna - e

- Private party will be still compelled to perform it
where public interest demands its performance

- The supervening event is not related to acts of the
PArtI€S cine ricm wrcss wcir va ors nae

- Similar doctrines are found under Ethiopian law

* See Arts. 3183-3189
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A I
Principles & Doctrines

* Doctrine of imprevision

- This theory Is based on the rebus sic
stantibus principle, which is the
venerable principle limiting the “sanctity
of contract” theory (pacta sunt
servanda) 3183- materially possible. .cum

Narage 1L LA U AT

- the doctrine that allows a
contract/treaty inapplicable because of
the change of circumstances
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A I
Principles & Doctrines

* Doctrine of imprevision

- Imprévision and force majeure are
exceptions to pacta sunt servanda
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A I
Principles & Doctrines

Doctrine of imprévision

* Elements of Unforeseen supervening
eventualities; the event must be
- exceptional/infrequent/irregular
- Unforeseeable

- general in character: the event affects a number of
people or a certain category of people ww s maseamr

- the event should occur during performance, and,

- One of the parties must be exposed to excessive
economic difficulties

Ah?: AGTVE ACTO For Law, Justice, Equity!



A I
Principles & Doctrines

Doctrine of impreévision

* Under Ethiopian law the doctrine is
not there to maintain the balance of
the contract

* |t is merely to cover losses as a result
of the supervening event i m s s v

WC W AA707 nepMOP w790 hELAIP:
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A I
Principles & Doctrines

* Principle of fait due prince
- Also known as Act of Government

- the doctrine of fait du prince is involved
when the economic basis of the contract
IS upset by the act of the public body
itself.

- This is a doctrine similar to the act of
state under general contracts.

- There is a similar principle under
Ethiopian Law as stated under (Articles
ah?t 0B Q0637193 For Law, Justice, Equity!




A I
Principles & Doctrines

Principle of fait due prince

- There is a similar principle under Ethiopian Law

- where the provisions of the contract becomes
more onerous by the acts of the government like
requlations and laws, the other contracting party
Is at duty to perform its obligations but can claim
the difference in price later on as an indemnity.

- For this, however, the act of the government
should have effect on the economic balance of

the contract.
- See Articles 3190-3193
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A I
Principles & Doctrines

Principle of fait due prince

- The intervention measure can be of
general or particular applicability

- Such measures of general applicability
by state agencies can;
* directly modify the contractual terms,

* prevent the enforcement (application) of
some of the contractual terms, or

* prematurely put an end to the contractual
performance.

Ah?: AGTVE ACTO For Law, Justice, Equity!



A I
Principles & Doctrines

Principle of fait due prince

- In such cases the contractor is entitled
for compensation unless the measure
states otherwise

- The state intervention can impact the
contract by

* By making the performance impossible -
remedy - cancellation

* Rendering the performance excessively
onerous or more difficult - remedy - Act of

Government doctrine
Ah?: AGTVE ACTO For Law, Justice, Equity!




A I
Principles & Doctrines

Principle of fait due prince

* According to this principle, the “measure
of general application” may impact the
contract by either;

- tampering with the content (provisions) of
the contract, - compensation

- simply disturb the situational circumstances
for performing the contract present at the
time of making the contract - does not give
rise to compensation

Ah?: AGTVE ACTO For Law, Justice, Equity!



A I
Principles & Doctrines

Principle of fait due prince

* |If the Intervention is of particular
applicability, the effect is different

* The measure can be from:

- the procuring entity itself - entitles
compensation if the measure makes
performance excessively onerous

- any other agency - no compensation

Ah?: AGTVE ACTO For Law, Justice, Equity!



A I
Principles & Doctrines

* The doctrine of Supervision

- closely related to imprévision, is that the public
body has at all times the right to enforce
performance in that the contract is properly
performed in accordance with public interest. i mea

WECT WG U7

- In addition to this the public body is entitled to vary
or modify the terms, paying an indemnity or
addition to the contractor when it is proper to do so.

ANG-D AOEANL A7 M7 CTAAA

- The government can direct and supervise the
performance of the contract at each stage and
every aspect of the obligation, e s s wn aws emsa snan nan

Ah?: AGTVE ACTO For Law, Justice, Equity!



A I
Principles & Doctrines

The doctrine of Supervision

* The administrative agency may also
order performance of the obligation in a
manner suitable to it at each stage of
the administrative contract. . e mum msec o

2aMma

- See Art. 3252 of the Ethiopian Civil Code
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A I
Principles & Doctrines

Non-existence of Exceptio non adimpleti

Con tra Ctus the right to withhold performance where reciprocity exists

* Exceptio non adimpleti contractus is a defense that can
be raised to refuse performance in reciprocal contract.

NALO N hALOI°9°

* The principle in private law contracting is that in
commutative contracts you can suspend your
performance if the other party is not performing his
obligation .. vn racre wa s wnm 2w saa

* In public law contracting, however, in order to ensure
the continuity of providing public service or utility, a
contractor cannot stop the performance on condition of
being fully compensated for any loss suffered e wa  wiw on

hAGPEOAD7 JoNT T hECT T1P9° hETFAIO::
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A I
Principles & Doctrines

Non-existence of Exceptio non adimpleti
contractus

* The doctrine simply is a right entitling a
party in reciprocal/simultaneous contract to
refuse to perform his obligation where the
other contracting party has not performed or
offered to perform his part of the obligation

* It is non-existent iIn administrative contracts
owing to the public interest issue in such
contracts

Ah?: AGTVE ACTO For Law, Justice, Equity!



A I
Principles & Doctrines

Non-existence of Exceptio non adimpleti
contractus

* Thus, this doctrine does not apply in public
law contracting; the contractor is duty-boun
to continue to perform its remaining
obligations, notwithstanding that the
procuring entity is way behind in discharging
its obligations

* It has to continue performing and, thereby,
enabling the public service to remain
undisturbed and unabated.

Ah?: AGTVE ACTO For Law, Justice, Equity!



Specific Performance

Ah:

A I
Principles & Doctrines

* Under general contracts specific performance

I S a re m e d y O@-& MPAA DGA DA77 N1 AATINLO° TL7TT COUTE A7 OANTSLIR DA TT hSFAI::

* This iIs particularly true in obligations that are
not entered in consideration of the person.

* In administrative contracts, specific
performance cannot be ordered on the
procuring entity. But the administrative agency
can demand specific performance s m m mae smas

* The contracting entity can only request for
damages. e wn mae evsa e na g

ATV ACTO For Law, Justice, Equity!



‘ q
Formation of Administrative
Contracts

Remember Article 16767

Ah?: AGTVE ACTO For Law, Justice, Equity!



‘ q
Formation of Administrative
Contracts

Hence,

* Rules of formation of general
contract law apply

* Special requirements applicable to
administrative contracts only are also
envisaged

Ah?: AGTVE ACTO For Law, Justice, Equity!



‘ q
Formation of Administrative
Contracts

Consent

- Consent inferred from the form of
contract - Article 3134

“... The conclusion of a contract by the
administrative authorities implies an
express manifestation of will on their

part”

- NB: The law requires administrative
contracts to be in writing and the
contract be deposited before the Court,

am7: acNO @y (DARA), or the dJENCYFor Law, Justice, Equity!




‘ q
Formation of Administrative
Contracts

- At times consent could mean approval
by higher authority. ..« e wes e s agrs o

- consent might mean approval where by
no consent shall be expressed unless “...
such approval is given. s e

- In the case of late approval the

contractor can release himself by giving
nOtice = Art- 3145 aol1et NIMae TAM7eEe NeraMit M7 “14LT BFAM
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‘ q
Formation of Administrative
Contracts

Capacity
- |Is about the proper establishment/registration
Of an entlty V7 ¢tkkan

- The capacity is conferred by the law
establishing the administrative agency

- Generally, capacity is either legal or technical

- Administrative agency should have

* legal capacity - should be constituted by the
proper legal instrument wue v eramm

* Fiscal capacity - has to assert its financial capacity

1A 907
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‘ q
Formation of Administrative
Contracts

What if the administrative agency doe
not have funds at the making of the
contract? Will it affect the validity of

the contract?

L
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‘ q
Formation of Administrative
Contracts

* Law of Administrative contracts does
not require such fund to be available
and it states the contract is valid
iIrrespective of the availability of the

fund.

A contract concluded by an administrative
authority shall be valid notwithstanding
that such authority has not received the
necessary credits for the performance of

the contract e somo wa s
h7: V) 3 A ' ity!
Ach: A9 TV: ACTO Art. 3 14 2 S For Law, Justice, Equity!




‘ q
Formation of Administrative
Contracts

* But the Financial Administration Law -
Proclamation. No. 648/2009 prohibits
Heads of Agencies from contracting when

they don’t have the necessary funds.

No contract or other arrangement requiring payment
shall be entered into by any public body unless there is
a sufficient unencumbered balance from the budget to

discharge any debt that will be incurred during the
fiscal year in which the contract or other arrangement
IS made. muawao o ngram

Art 32(2) with 70(4)

Ah?: AGTVE ACTO For Law, Justice, Equity!
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Formation of Administrative
Contracts

* Hence, the Civil Code provision ‘
seems inapplicable as it will be illegal
act by the Head of the agency. ..

Ah?: AGTVE ACTO For Law, Justice, Equity!



‘ q
Formation of Administrative
Contracts

ObjeCt = eLPPR MIGH avAHG LI Yz
- General contract law provisions apply (1711

- 1 7 1 8 ) O @A T8 LY nGA CHLITID ANOTSLC D-0TFI° BOdA::

- An administrative contract requires defined
and |anUI ObjeCt. 0740 ¢tParMG VIR U7 COA 98 CNE.NAIA

- Administrative contracts have objects
determined by administrative agencies -
Art. 3135

- The contract should have cause and the
cause should not be impossible and illicit

COLIAG IAD aPU7 hANT::
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‘ q
Formation of Administrative
Contracts

- The contract shall be null on the ground
of lack of cause where attainment of the
reSUIt |S |mpOSS|b|e - Art|C|e 3170 TSR UIP NAUY

W7L00 SPMe-h

- A contract shall be null and void on the
ground of unlawful cause where its
made with unlawful object in view -
Article 3171

Ah?: AGTVE ACTO For Law, Justice, Equity!



‘ q
Formation of Administrative
Contracts

* Form

- Form requirements under General
Contract Law applies

- The form for administrative contracts is:

* Written form ewe o naar

* Registered with the Court, DARA or
Administrative Agency e smam mmra naes

Ah?: AGTVE ACTO For Law, Justice, Equity!



‘ q
Formation of Administrative
Contracts

* Modalities of Formation of Administrative
Contracts
- In principle the modality is by competitive tender

NaCyY LLE Nl 1l-

- the civil code provisions seems to give the
discretion to administrative agencies . e s s

BapOAA::

Article 3147

0 Administrative contracts may be concluded by the
procedure of allocation by tender.

0 They shall be concluded by this procedure under the
pain of nullity, whenever the law imposes such
obligation.

Ah?: AGTVE ACTO For Law, Justice, Equity!



‘ q
Formation of Administrative
Contracts

- The provision of the Civil Code on tender seem that
they are repealed by the Procurement Proclamation
N O . 64 9/2 O O 9 LT hANYC N-0CHT V7 Alded Az

- There is no express repeal but Proclamation No.
649/2009 better addressed the issue and Civil Code
provisions are, | think, repealed by disuse s s

- The Proclamation clearly states that any contract
by administrative agencies should through
competitive tender and procurement. . s m mcn wco

NevOG.CT 7M-:

- The Civil Code provisions - contrary to this rule,
and hence inapplicable. (see Article 79(2) of
Procurement Proclamation No. 649/2009
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.. =
Effect of Administrative

Contracts

* under general contracts, the due effects
of contracts deals with issues of;
- Interpretation
- Performance
- Variation/revision
- Non-performance
- Remedies of non-performance

* Hence, the logical consequence of the
formation of contracts is its effect. . wum e

MMt 70 OHPPS M1GE AL LA 1.5
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.. =
Effect of Administrative

Contracts

* [n administrative contracts, effect is
also an important issue.
- Performance
- Non-performance
- Revision
- Variation

...are issues that can be discussed under
effect of administrative contracts
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.. =
Effect of Administrative

Contracts

* Performance

- The first provision dealing with performance of
administrative contracts is Art. 3172 e cvnwan o

- |t states that Contracting parties shall perform their
obligations in a manner provided in the contract”. ..

- tear M@ A 10N a4.09° hANT

- They shall perform the contract in a correct manner
deemed to be satisfactory according to the rules of
art prevailing at the time and kind of activity

- This is a reference to Art. 3135 - 3138 (conditions,
specifications, standards, etc. drawn by the
administrative agency) ws e wnass s
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.. =
Effect of Administrative

Contracts

* Two tests of performance; .. mum s

- Quallty Pt

* the contract shall be performed according t
the specifications and general conditions
fixed at the making of the contract..m sma

* These are relevant for for interpretation and
execution purposes
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.. =
Effect of Administrative

Contracts

= Tl ME wn ercomnr w,
* this is the time provided under the contract.

@t 0@t Ot M@+ L @G0T a04.09° hal't

* There is performance where the contract is
performed in accordance with time limit
provided for it. auwee sz

* But as it is not always the case that the
contract will be performed exactly within the
time limit provided for performance amaa w

and 09 ¢T0a L hGLAI®

* slight deviation of time is excusable and will
not amount to non-performance - usually

this is managed in the contract i w eamc: wc s
Ah?T AQUTD FHAEARG? fva Uk 0? For Law, Justice, Equity!




.. =
Effect of Administrative

Contracts

* On the part of the administrative agency

- The payment of price shall be made in
accordance with rules of finance and
accountancy law e s e e

- The non-performance by administrative
agency will not entitle the contracting party
to suspend his performance - exceptio non
adimpleti contractus (Art. 3177 e right to withhold

performance (eg. payment) where reciprocity exists contractually in terms of the performances
by each party. nant8c @-a headye:

- Contracting party cannot ask for set-off ... s

debts) 3178
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.. =
Effect of Administrative

Contracts

* Revision e wm .
- This is the power of administrative authority

- They may unilaterally impose on the other party
certain modifications of the contract s ae. s e v s

hiv::

- This power is qualified with ...where change of
circumstance justifies such modification in the
general interest.

- The administrative authority can also terminate
the contract ...where the contract has become
useless

- There has to be good reason for thisS w.am s wo s

S AN:
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.. =
Effect of Administrative

Contracts

* Remedy for the Party contracting
with administrative authority
- Compensation ..

- When the termination is;
* Lawful - indemnity e
* Unlawful - indemnity + profit

)
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.. =
Effect of Administrative

Contracts

* Nonperformance of Administrative Contracts

- Non performance is when the contract is not
executed as agreed . nasam

- In the case of non-performance, the court canno
order the administrative agency to perform its
obligation - no specific performance s s v com na

hOTAI®

- Court can order damages against the
administrative agency e s aesmas

- Court can also cancel measures taken by
administrative authorities
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.. =
Effect of Administrative

Contracts

* Nonperformance of Administrative
Contracts

- The court can order the other
contracting party specific performance

NGO OT7 W75.6.09° N1LL STAA::

- Interests can be due by administrative
authority within the meaning of Article
3196 & 3197 (See Cassation No. 95797)

0 AL

- Cancellation of administrative contracts

M7 avnlH
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. =
Types of Administrative

Contracts

* There are three types of
administrative contracts under the
Civil Code;

- Concession Contracts
- contract for public works
- contract of public supplies

)
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‘ q
Concession Contracts

)

What is concession?
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‘ q
Concession Contracts

* A concession is a business operated under a
contract or license associated with a degree of
exclusivity in business within a certain
geographical area. e w e s w0 o e vansa

* For example, sports arenas or public parks
may have concession stands

* The lease gives the contracting party to
operate and maintain the public utility or
facility

- Examples: Addis - Adama Express Road, Ethiopian
Airlines parking places
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‘ q
Concession Contracts

* Under Ethiopian law, concession is defined as;

- Any activity, which the public community has decided
to perform for the reason that it has deemed it to be
necessary in the general interest and considered tha
private initiative was inadequate for carrying it out,
shall constitute publiC SErVICe. wu matm i e anc aswswr wwsa e zo

UL @A 7m-

- The concession of public service is the contract
whereby a person the grantee, binds himself in favor
of an administrative authority to run a public service
getting remuneration therefore by means of fees
received on the use thereof. v wm v s s vaw

Article 3207
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‘ q
Concession Contracts

The concession of a public service,
therefore, is the contract where by a
grantee, binds himself in favor of an

administrative authority to run a public
service getting a remuneration to that
effect by means of fees received on
the use thereof.

)
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‘ q
Concession Contracts

* Elements in the definition of
concession:

- Grantee - One of the contracting parties
a private individual that enters in the
activity of providing a public service. ..

U7 WIAWET ATTPLA a7 IC CTLPPA €10 LCET 1M
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‘ q
Concession Contracts

- Grantor: It is the administrative
authority that undertakes to control the
grantee and supervise the work of the

S a‘ , ’ e # AOUVTGLEE TRI° SAGET CULAM@G (607 LULPMMLD- 7D+
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‘ q
Concession Contracts

- Public service: is the reason that
necessitates government’s intervention
i n i ts p r O Vi Si On. AVHA £7L.0T AIAICT (00§46 @ av7 It MAP LU0

* |t is one of the reasons why we have
administrative contracts. s wa mic mre neain

* The inadequacy of private initiative
emanates from different reasons. e v e emerma

- Lack of infrastructural capital, expert
management and exposure to externalities can
be mentioned as reasons.
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‘ q
Concession Contracts

- Remuneration - It is not for free that
the grantee will bind himself in favor of
administrative authorities. . me s s

* basic idea behind concession contracts is
not profit.

* Still one cannot say that the grantee should
run the service for free

* Unlike other business undertakings the
grantee is not as free as ever to set
discriminatory PriCces. s wim e eonsramge

* The public should equally benefit from the

Nch: M:-'I-U?pﬂ.‘ggs set by the partles.m A = Law, Justice, Equity!




‘ q
Concession Contracts

* Rights of the Administrative Authority e ma
- The right to control the good running wums e v sssan o

- Grantee shall render an account of his
m a n a g e m e n t AANZOC - D207 AOMD 04D CANTT U 1AL TINESTE ARTPPC hori U7 avg(MC AT

- Control of the grantee shall be organized In
accordance with law and contract e e we me o

- Control by the administrative authority shall be
|imited G0-9° QU aoA1T SAM-9°
* It shall not alter the nature of such concession wwmers v mn

nav-x NavPLC MANTSLC aP06P (Wl £U1.a04. avdPaN CANTI”

* The whole activity of the grantee shall not be subject to
preliminary approval s nesss i nences oner e no erom soermue ve ngaomy

OA D70 A7RAOEMAF B4.0A: CO.CHEN AN 7 CANTIO:
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‘ q
Concession Contracts

* Variation and Revision of
contract of concessionsS .. e s

- Variation clause may be provided the
concession - with a predetermined
fo rmUIa AT (@ N6 O-tPaeM ParC MBI

- It may also provide revision clauses -
for prices and tariff without establishing
the base for reViSion ao(\ /-7 AgOPI (M Bk (17LA PorC
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‘ q
Concession Contracts

e Variation ...

- variation is conditional on changes occurring in the
prices of certain materials, commodities or services.

U3 @57 -ttt NoLovM ¢0PLP5F MLI° CHIAICET PD av@uonC 970t 10 L7LEMC 70y

- Not all variations in prices matter but only changes in
certain materials, commodities or services.

- There should be a close relationship between the
service provided by the grantee and the variable
prices in materials, commodities or services. wam rumns

NTLELI°LM- PI aonnd T777 T aPGC haNT

- The changes should affect the prices of the public
S e rV i C e s CHEMLM PD AT WIAMNE AL 1.5 AGLD- $T0A::

- New prices should be proportional to the change in the
other prices.
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‘ q
Concession Contracts

Revision

- The determination depends on the specific
condition of the time.

- The underlining element in the determination of
the magnitude of the economic change must be
the very implication of the change on the service.

- Changes in the prices of important raw materials,
without which it is impossible to provide the
service and the increase of which cannot be
reasonably foreseen should entitle the grantee to
have revision of the contract.

Ah?: AGTVE ACTO For Law, Justice, Equity!



‘ q
Concession Contracts

* Prerogatives of Administrative
Authority

- Unilateral modification 3216 with 3179,
3283-3285

- Only the clause concerning the service
may be modified

- Authorities may increase or decrease
the extent of the service

)
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‘ q
Concession Contracts

* Modifications

- Fit for proper operation - the authority is
responsible for the good running of the service

- Improvement of the service - improvement is
always welcome
* Limitations
- Only service related modifications

- The nature of the service and the potential of the
grantee

- Financial interest of the grantee
- Upon compensation to the grantee
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‘ q
Concession Contracts

* Redemption

- Termination of concession by the
authority prior to its actual date

- Rationale can be anything but except to
replace the grantee by another grantee.

- Effect of redemption is winding up and
settlement of accounts
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‘ q
Concession Contracts

* Administrative authority have also
power to;
- Withdrawal order - 3238

- Sequestration - 3241

* Effects

- Temporary suspension of rights

- Management of the expenses and works of the
grantee
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A I
Contract of Public Works ...

CavR LR DA hU7 AL 1700 DA

* A contract of public works is one special
type of Administrative contract

* |t involves the carrying out of public works
by a person in favor of the public body to;
- construct,

- maintain, or

- repair public works in consideration of a price.
- Government authorities

- Public enterprises
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A I
Contract of Public Works

* Performance
- Administrative authorities have the right

of supervision of performance

- Determine the Rhythm of the work ..o wmwe
- Right to direct the work

- Right to demolish the work
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. Y, =
The parties in the work

contracts

* The parties, unlike other contracts
the parties involved in the
construction contract are numerous

* The employer

* The contractor
* The consultant
* Subcontractors

)
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A I

Relationships between this parties

* The consultant is the representative of the employer and
does things on the behalf of the employer.

* |f there is restriction, there should be stated in the contract.
The consultant also has not an absolute power, unless it
clearly is stated in the contract it shall not have an authority
to relieve the contractor of any of his obligations under the
contract.

* The power of the consultant is determined on the contract
between the two

* The subcontracting is between the contractor and with other
third person

* Should be in written and get the approval of public body

* The contractor is responsible for the acts, defaults, or
negligence of the contractor
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A I

Modifications and change of orders

order any modification to any part of
the works necessary for the proper
completion and/or functioning of the
works. These modifications and
changes can be addition or omission,
or both.

* The engineer shall have the power to‘
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g
Discussion

* Does the Engineer or the public
body modify and change the
contract without any limit?

)
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g
Discussion ---

* Pursuant to the procurement
directive addition is Iimited to a
certain amount but not omission.

e Addition not more than 30% of the
total value. Why?

)
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A I

Changes in law and regulations

of date and or the contract price, the
iIncreased or decreased of the
contract price and adjusting the
completion date is based on the
agreement of the parties. Which
one is beneficial for the
government?

* If such change affects the completion‘
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Taxes and duties

* Take a look the tax laws

* Based on the agreement of the
parties

Ah?: AGTVE ACTO For Law, Justice, Equity!



‘ N
Settlement of disputes

are the measures that we take
afterwards.

* Amicable settlement- negotiation
between the parties.

* Appoint senior representative
* Arbitration, and court.

* Dispute is inevitable but what matter‘
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"

Performance security

* Provided within 15 days from the signing
the contract

* For any loss resulting from the contractors
faillure to complete his obligations under
the contract.

e Art. 16.25.3 Confiscate in whole such
security.

* Based on the ascertainment of the
procurement of endorsing committee
performance security
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"

Advance payment

* not exceeding 30%

* For both advance payment and
performance security should be

)

received in the form of certified cheque
or unconditional bank guarantee.

* Exception for domestic contractors and
manufacturers of pharmaceutical
products, they can provide it from
reputable insurance company
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Y
Liquidated damage

* The public body may without
prejudice to all other remedies under
the contract, deduct from the
contract price as liguidated damage.

°* 0.1%, total 10

)
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Retention monies

* 25.5 b 5% shall be retained from payment
indicated.

* 50 % released upon completion of works
and issuance of provisional acceptance
certificate

* The remaining 50% shall continue to be
retained for one year period of warranty.

* However, such sum may be released on
condition that the supplies submits
unconditional guarantee valid for 12 month.
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Price adjustments

* 16.14 of the directive,

* In principle prices remain firm and do not
vary during the validity period of the bid and
throughout the performance of the contract.

* But exceptionally price adjustments are
allowed In respect of works contracts, after
12 months from the effective date of such
contracts. 3 months for frame work
agreements.

* Has/should have its own formula Iin the
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A I

Termination by the fault of the contractor-consquenc

* What kind of claims we possibly raise
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Y
Possible claims

e Additional costs to finish the work
* Auction expenses
* As bullt etc

)
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Y
Extension time

* Causes of extension time
* Force majure
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A I
Contract on supply of good

* Delivery - incoterms

* Specifications and standards

* Packing, marking, and documents
* Inspection of goods

)
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‘ q
Arbitration of Administrative
Contracts

* Arbitration is one of the prevalent
dispute settlement mechanisms

[t Is a rule In International business &
commerce

* The same Is true for investment
disputes
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‘ q
Arbitration of Administrative
Contracts

What is arbitrability?

)
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‘ q
Arbitration of Administrative
Contracts

* Arbitrability is whether a particular ‘
dispute can be submitted to
arbitration?
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‘ q
Arbitration of Administrative
Contracts

* National decision-makers (leqgislatures or
courts) have essentially been left to their
own discretion in defining the disputes
that can be settled by arbitration.

* Countries have traditionally been
reluctant to allow arbitration in spheres
where there is a strong public interest at
stake, I.e. In areas regulated by
mandatory rules of law designed to
protect important public interest.
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‘ q
Arbitration of Administrative
Contracts

* Civil law countries rely largely on
legislation to mark the borderline
between what is - and what is not -
arbitrable.

* The touchstone in this legislation is
often the distinction between claims
that are, and those that are not,
within the free disposition of the
parties.

Ah?: AGTVE ACTO For Law, Justice, Equity!
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‘ q
Arbitration of Administrative
Contracts

* In both civil law and common law jurisdictions there are disputes
in certain areas that cannot be submitted to arbitration.

* These dispute areas are regulated by mandatory law and such
law is designed to protect important public interest.

* These are;
- anti-trust or competition law issues,
- securities laws, intellectual property,
- damages for unilateral termination of distributorship agreements,
- political embargos,
- bankruptcy,
- administrative contracts, etc.

* These are generally understood to be non-arbitrable matters in
most jurisdictions, civil law or common law. But the general trend
in this regard is limiting the non-arbitrability doctrine.
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‘ q
Arbitration of Administrative
Contracts

Are administrative contracts arbitrabl
under Ethiopian law?
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‘ q
Arbitration of Administrative
Contracts

- Administrative contracts are non-
arbitrable under Ethiopian law

- Relevant provisions states

“No Arbitration may take place in relation
to Administrative Contracts as defined In
Article 3132 of the Civil Code

But

In practice administrative contracts are
being submitted to arbitration.
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‘ q
Arbitration of Administrative
Contracts

* The new arbitration and conciliation
law has maintained this approach

* Article 7 states, the following shall
not be submitted for arbitration: wuwwue

ANt NOPAPWFD: 5T W74

- Administrative contract, except where it
IS not permitted by law; (7(7))
* Ministry of Mines, ERA, are some of admin

agencies that are allowed to solve their
disputes through arbitration
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