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he has enjoyed under the laws of the city, their slave, 
justly required to do whatever they ask, and more for-
bidden to attack them than to violate his own parents. 
That would be retaliation—rendering a wrong for the 
wrong received in his unjust condemnation—and retal-
iation is never just. But what if he chose to depart not in 
an unjust spirit of retaliation, but only in order to evade 
the ill consequences of the unjust condemnation for 
himself and his friends and family? As if recognizing 
that loophole, Socrates also develops a celebrated early 
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version of the social contract—a‘contract’ between the 
laws or the city and each citizen, not among the citizens 
themselves—with the argument that now, after he is 
condemned by an Athenian court and has exhausted all 
legal appeals, he must, in justice to his implicit promise, 

sentence.1

1. John M. Cooper, Plato’s Complete Works (Hackett, 1997), p. 37-38



12



13



14



15

Until philosophers are kings, or the kings and princes 
of this world have the spirit and power of philosophy, 
and political greatness and wisdom meet in one, and 
those commoner natures who pursue either to the exclu-
sion of the other are compelled to stand aside, cities will 
never have rest from their evils — no, nor the human 
race, as I believe — and then only will this our State 
have a possibility of life and behold the light of day2. 

2         Plato, The Republic, Book Five, Benjamin Jowett (3rd edition = 1892)
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a professor: his treatises are systematic, his discussions 
are divided into heads, he is a professional teacher, not 
an inspired prophet.4

4 Bertrand Russell, A History of Western Philosophy (1945), Book One, 

 Part II, Chapter XIX, Aristotle’s Metaphysics, p. 161
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Virtue is the golden mean between two vices, the one 
7 

7  Ross, David ,  Aristotle The Nicomachean Ethics: Translated  with  
 an Introduction. Oxford: Oxford University Press,1925
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Atheist

Nature has placed mankind under the governance of two 
sovereign masters, pain and pleasure. It is for them alone 
to point out what we ought to do, as well as to determine 
what we shall do. On the one hand the standard of right 

are fastened to their throne. They govern us in all we do, 

empire: but in reality he will remain subject to it all the 
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while. The principle of utility recognizes this subjection, 
and assumes it for the foundation of that system, the object 
of which is to rear the fabric of felicity by the hands of 
reason and of law. Systems which attempt to question it, 
deal in sounds instead of sense, in caprice instead of reason, 
in darkness instead of light8.

8  Jeremy Bentham, An Introduction to the Principles of Morals 
and Legislation (1823), Ch. 1  ; Of the Principle of Utility, London: T. 
Payne and Sons, p.6
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“Extracts from Bentham’s Commonplace Book”, 
in Collected Works, x, p. 142; He credits Priestley in 
his Essay on the First Principles of Government (1768) 
or Beccaria with inspiring his use of the phrase, often 
paraphrased as «The greatest good for the greatest 
number”, but the statement “the greatest happiness for 
the greatest number” actually originates with Francis 
Hutcheson, in his Inquiry concerning Moral Good and 
Evil (1725) 9

“ 

9 The Collected Works of Jeremy Bentham: Deontology, Amnon  
 Goldworth(ed), (1983) p. 309
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 It is possible that whilst you have honestly answered Yes 
to the murderer’s question, whether his intended victim is 
in the house, the latter may have gone out unobserved, and 
so not have come in the way of the murderer, and the deed 
therefore have not been done; whereas, if you lied and said 
he was not in the house, and he had really gone out (though 
unknown to you) so that the murderer met him as he went, 
and executed his purpose on him, then you might with jus-
tice be accused as the cause of his death. For, if you had 
spoken the truth as well as you knew it, perhaps the mur-
derer while seeking for his enemy in the house might have 
been caught by neighbours coming up and the deed been 
prevented10.

10  Immanuel Kant, Metaphysics of Morals, 1797, Translated by Mary  
 J. Gregor, Cambridge University Press, 1991
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Due process of Law 
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12  Radbruch, Gustav (2006). Translated by Litschewski Paulson, Bonnie; 
Paulson, Stanley. “Five Minutes of Legal Philosophy (1945)”. Oxford Journal 
of Legal Studies
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Man is a measure of all things) 

polymath) 
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Each of these private teachers who work for pay, whom the poli-
ticians call sophists and regard as their rivals, inculcates nothing 
else than these opinions of the multitude which they opine when 
they are assembled and calls this knowledge wisdom. It is as if 
a man were acquiring the knowledge of the humors and desires 
of a great strong beast which he had in his keeping, how it is to 
be approached and touched, and when and by what things it is 
made most savage or gentle, yes, and the several sounds it is 
wont to utter on the occasion of each, and again what sounds 

this knowledge by living with the creature and by lapse of time 
should call it wisdom, and should construct thereof a system 
and art and turn to the teaching of it, knowing nothing in reality 
about which of these opinions and desires is honorable or base, 
good or evil, just or unjust 13

13 Socrates in Plato, The Republic, 493, Translated by Jowett Benjamin.
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(pantheism) 

(Apathea
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There goes with this a certain coldness in the Stoic con-
ception of virtue. Not only bad passions are condemned, 
but all passions. The sage does not feel sympathy: when 

no obstacle to his own virtue, and therefore he does not 
Epicurus, 

is all very well, but it must not be carried to the point 
where your friend’s misfortunes can destroy your holy 
calm. As for public life, it may be your duty to engage 
in it, since it gives opportunities for justice, fortitude, 
and so on; but you must not be actuated by a desire to 

such as peace, or a more adequate supply of food — are 

you except your own virtue. The Stoic is not virtuous in 
order to do good, but does good in order to be virtuous. 
It has not occurred to him to love his neighbour as him-

his conception of virtue14.

14  Bertrand Russell, in A History of Western Philosophy (1945), Book 
One, Part III, Chapter XXVIII, Stoicism, p. 255-256
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There is a true law, a right reason, conformable to nature, uni-
versal, unchangeable, eternal, whose commands urge us to 
duty, and whose prohibitions restrain us from evil. Whether 
it enjoins or forbids, the good respect its injunctions, and 

contradicted by any other law, and is not liable either to der-
ogation or abrogation. Neither the senate nor the people can 
give us any dispensation for not obeying this universal law 
of justice. It needs no other expositor and interpreter than 
our own conscience. It is not one thing at Rome and another 
at Athens; one thing to–day and another to–morrow; but 
in all times and nations this universal law must for ever 
reign, eternal and imperishable. It is the sovereign master 
and emperor of all beings. God himself is its author,—its 

himself, and does violence to the very nature of man. For 
his crime he must endure the severest penalties hereafter, 
even if he avoid the usual misfortunes of the present life.15

15  Cicero, De Re Publica [Of The Republic], Book III Section 22; as 

translated by Francis Barham
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A Berber, born in 354 at Thagaste (now Souk-Ahras) in Africa... 
The exceptional brilliance of his works (The City of God, The 
Confessions), his contradictory nature, his desire to bring together 
faith and intelligence, classical and Christian civilization, the old 

declared ‹Credo ut intelligam› — ‹I believe in order to understand.› 
He also said ‹Si fallor, sum› — ‹If I am mistaken, I exist› — 
and ‹Si dubitat, vivit› — ‹If he doubts, he is alive’... Posterity 
undoubtedly concentrated its attention on St Augustine as a 
theologian, and on what he wrote about predestination. But 
Augustinianism gave Western Christianity some of its colour and 
its ability to adapt and debate — if only by insisting on the vital 
need to embrace the faith in full awareness, after deep personnal 

16.

16  Fernand Braudel, A History of Civilizations (1963), Penguin Books 
(1995 edition), p. 335
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St. Thomas exalted God without lowering Man; he exalted Man 
without lowering Nature. Therefore, he made a cosmos of com-
mon sense; terra viventium; a land of the living. His philosophy, 
like his theology, is that of common sense. He does not torture the 
brain with desperate attempts to explain existence by explaining 

honest peasant.17

17  G. K. Chesterton, The Spectator (27 February 1932)
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Fully convinced...that there is a common law among na-
tions, which is valid alike for war and in war, I have had 
many and weighty reasons for undertaking to write upon 
the subject. Throughout the Christian world I observed a 
lack of restraint in relation to war, such as even barbarous 
races should be ashamed of; I observed that men rush to 
arms for slight causes, or no cause at all, and that when 
arms have once been taken up there is no longer any re-
spect for law, divine or human; it is as if, in accordance 
with a general decree, frenzy had openly been let loose for 
the committing of all crimes18

18  Hugo Grotius, The Law of War and Peace, trans. Francis Kelsey  
 (Carnegie edition, 1925), Prol. sect. 28.
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19  John Finnis, Natural Law and Natural Rights, Oxford: Clarendon  
  Press, 1980



70



71



72

 



73

 



74

 



75

22

22 



76



77



78



79



80

25

26

25

26



81



82



83

Positive Legal Theory



84

vi-
ena circle

metaphysical) existentialism): 

philoso-
phy



85



86

Custom, then, is the great guide of human life. It is that 
principle alone which renders our experience useful to 
us, and makes us expect, for the future, a similar train of 
events with those which have appeared in the past. Without 

every matter of fact beyond what is immediately present 
to the memory and senses. We should never know how to 
adjust means to ends, or to employ our natural powers in 

of all action, as well as of the chief part of speculation.27

27  David Hume, An Enquiry Concerning Human Understanding (1748)
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The central feature of Austin’s map of jurisprudence, is 
ofcourse, the notion of law as the command of the sov-
ereign.Anything that is not a command is not a law.Only 
General commands count as law. And only commands 
emanating from the sovereign are positive laws29.

29  Raymond Wacks, Understanding Jurisprudence; An Introduction to 

legal theory,Oxford Universty Press,4th ed,2015,P.81
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(Bentham) attempted to demystify the common law,to 
expose what lay behind its mask. The law was a per-
plexing network of technical rules created by lawyers, 
conveyancers and judges (Judges & Co) which served 
their usual corrupt interests. Most people were too poor 

puprported to be fair and rational30.

(precedents)

30  Ibid, P 71
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The rule of recognition providing the criteria by 
which the validity of other rules is assessed is an 
important sense; which we shall try to clarify as an 
ultimate rule31. 

31      H L A Hart , The Concept of Law, Clarendon Press ,Oxford,1961, P. 105
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Discretion, like the hole in a doughnut, does not exist except 
as an area left open by a surrounding belt of restriction. It is 
therefore a relative concept. It always makes sense to ask, 
«Discretion under which standards?» or «Discretion as to which 
authority?»32

32  Ronald Dworkin, Taking Rights Seriously (1978), p. 31



101



102

constructive interpretation)
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34  Dred Scott v. Sandford, U.S. Supreme Court, 393 (1857)
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(pure theory of Law)
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Law is an order of human behavior. An “order” is a system 
of rules. Law is not, as it is sometimes said, a rule. It is a 
set of rules having the kind of unity we understand by a 
system. It is impossible to grasp the nature of law if we 
limit our attention to the single isolated rule35.

Grundnorm) 

35  Hans Kelsen, General Theory of Law and State (1949)
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It is called a “pure” theory of law, because it only describes 
the law and attempts to eliminate from the object of this de-
scription everything that is not strictly law: Its aim is to free 
the science of law from alien elements. This is the method-
ological basis of the theory.36

(Grundnorm

36  Hans Kelsen, Pure Theory of Law, (revised ed., 1960)
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(Grundnorm
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promulgated, (3) prospective (i.e., applicable only to 
future behavior, not past), (4) at least minimally clear 
and intelligible, (5) free of contradictions, (6) relatively 
constant, so that they don’t continuously change from 
day to day, (7) possible to obey, and (8) administered in 
a way that does not wildly diverge from their obvious 
or apparent meaning37

37  Lon L. Fuller, The Morality of Law, rev. ed. New Haven CT: Yale 

University Press, 1969, pp. 33-38
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Whatsoever therefore is consequent to a time of War, 
where every man is Enemy to every man; the same is 
consequent to the time, wherein men live without other 
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security, than what their own strength, and their own 
invention shall furnish them withall. In such condition, 
there is no place for Industry; because the fruit thereof 
is uncertain: and consequently no Culture of the Earth; 
no Navigation, nor use of the commodities that may 
be imported by Sea; no commodious Building; no In-
struments of moving, and removing things as require 
much force; no Knowledge of the face of the Earth; no 
account of Time; no Arts; no Letters; no Society; and 
which is worst of all, continual fear and danger of vio-
lent death; And the life of man solitary, poore, nasty, 
brutish, and short.39

39  Thomas Hobbes, Leviathan, The First Part, Chapter 13, p. 62
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consisteth in the end for which he was trusted with the sover-
eign power, namely the procuration of the safety of the people, 
to which he is obliged by the law of nature, and to render an 
account thereof to God, the Author of that law, and to none but 
Him. But by safety here is not meant a bare preservation, but 
also all other contentments of life, which every man by lawful 
industry, without danger or hurt to the Commonwealth, shall 
acquire to himself40.

40  Ibid, P 178
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Robespierre’s ideas were derived from his close study 
of Rousseau, whose theory of the general will formed 
the intellectual basis for all modern totalitarianisms. 
According to Rousseau, individuals who live in ac-
cordance with the general will are “free” and “virtu-
ous” while those who defy it are criminals, fools or 
heretics. Those enemies of the common good must be 
forced to bend to the general will. He described this 
state-sanctioned coercion in Orwellian terms as the act 
of “forcing men to be free.” It was Rousseau who 
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while dismissing the mechanisms of democracy as 
corrupting and profane. Such mechanics -- voting 
in elections, representative bodies, and so forth -- 
are “hardly ever necessary where the government 
is well-intentioned,” wrote Rousseau in a revealing 
turn of phrase41.

41  Jonah Goldberg (2007). Liberal Fascism: The Secret History of the Ameri-

can Left from Mussolini to the Politics of Meaning. NY: Doubleday, p. 39
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The state of nature has a law of nature to govern it, 
which obliges every one: and reason, which is that 
law, teaches all mankind, who will but consult it, that 
being all equal and independent, no one ought to harm 
another in his life, health, liberty, or possessions42.

42  John Locke, Second Treatise of Government, Ch. II, sec. 6
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Government has no other end than the preser-
vation of property43

43  Ibid, Ch. VII. sec. 94



131

If man in the state of nature be so free, as has been said; 
if he be absolute lord of his own person and posses-
sions, equal to the greatest, and subject to no body, why 
will he part with his freedom, this empire, and subject 
himself to the dominion and control of any other pow-
er?44

44  Ibid, Ch. IX, sec. 123
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is of systems of thought. A theory however elegant and 
economical must be rejected or revised if it is untrue; 

well-arranged must be reformed or abolished if they are 
unjust. Each person possesses an inviolability founded on 
justice that even the welfare of society as a whole cannot 
override. For this reason justice denies that the loss of 
freedom for some is made right by a greater good shared 



134

on a few are outweighed by the larger sum of advantages 
enjoyed by many. Therefore in a just society the liberties 
of equal citizenship are taken as settled; the rights secured 
by justice are not subject to political bargaining or to the 
calculus of social interests45.

45  John Rawls, A Theory of Justice, Chapter I, Section 1, pg. 3-4
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First of all, no one knows his place in society, his class po-
sition or social status; nor does he know his fortune in the 
distribution of natural assets and abilities, his intelligence 
and strength, and the like. Nor, again, does anyone know 
his conception of the good, the particulars of his rational 
plan of life, or even the special features of psychology such 
as his aversion to risk or liability to optimism or pessimism. 
More than this, I assume that the parties do not know the 
particular circumstances of their own society. That is, they 
do not know its particular economic or political situation, 
or the level of civilization and culture it has been able to 
achieve. The persons in the original position have no infor-
mation as to which generation they belong.46

46  Ibid, p.117
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One main problem in Rawl’s defense of “justice as fairness” is 
that Rawls believes that no one can deserve his or her advan-
tages or assets in life—it’s all a matter of luck. As he puts it, 
“No one deserves his greater natural capacity nor merits a more 
favorable starting point in society.” The reason ? Because even 
a person’s character (i.e., the virtues he or she practices that may 
provide him with ways of getting ahead of others) “depends in 
large part upon fortunate family and social circumstances for 
which he can claim no credit”47

47  Tibor R. Machen, “What is Morally Right With Insider Trading,”   
 , Vol. 10 (April 1996), pp.135-142.
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Society can and does execute its own mandates: and if it 
issues wrong mandates instead of right, or any mandates 
at all in things with which it ought not to meddle, it prac-
tises a social tyranny more formidable than many kinds 
of political oppression, since, though not usually upheld 
by such extreme penalties, it leaves fewer means of es-
cape, penetrating much more deeply into the details of 
life, and enslaving the soul itself. Protection, therefore, 
against the tyranny of the magistrate is not enough: 
there needs protection also against the tyranny of the 
prevailing opinion and feeling; against the tendency of 
society to impose, by other means than civil penalties, 
its own ideas and practices as rules of conduct on those 
who dissent from them; to fetter the development, and, 
if possible, prevent the formation, of any individuality 
not in harmony with its ways, and compel all characters 
to fashion themselves upon the model of its own48.

48  John Stuart Mill, On Liberty, 1859, Chapter 1; Introduction
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The only purpose for which power can be rightfully 
exercised over any member of a civilized communi-
ty, against his will, is to prevent harm to others. His 

warrant49.

49  Ibid
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If all mankind minus one, were of one opinion, and only one 
person were of the contrary opinion, mankind would be no more 

-
50.

50  Ibid
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of law as a means to an end and not an end itself. 3. 

the law. 4. The temporary divorce of Is and Ought for 
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purposes of study. 5. Distrust of traditional rules to de-
scribe what courts or people are actually doing. 6. Dis-
belief that prescriptive rules are the heavily operative 
factor in producing court decisions. 7. The belief in the 
worthwhileness (sic) of grouping cases and legal situ-
ations into narrower categories than…in the past.19 8. 
[I]nsistence on evaluation of any part of law in terms of 

attack on the problems of law along any of these lines51.

51  Karl LLwelyn ,Some Realism About Realism,1931
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When we study law we are not studying a mystery 
but a well-known profession. We are studying what 
we shall want in order to appear before judges, or to 
advise people in such a way as to keep them out of 
court. The reason why it is a profession, why people 
will pay lawyers to argue for them or to advise them, 
is that in societies like ours the command of the public 
force is intrusted to the judges in certain cases, and the 
whole power of the state will be put forth, if necessary, 
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to carry out their judgments and decrees. People want to 
know under what circumstances and how far they will 
run the risk of coming against what is so much stronger 
than themselves, and hence it becomes a business to 

our study, then, is prediction, the prediction of the in-
cidence of the public force through the instrumentality 
of the courts.52

52  Holmes Oliver Wendell, The Path of the Law, Harvard Law   
  Review,1897
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If you want to know the law and nothing else, you 
must look at it as a bad man, who cares only for 
the material consequences which such knowledge 
enables him to predict, not as a good one, who 

law or outside of it, in the vaguer sanctions of con-
science53.

53  Ibid
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54  Oliver Wendell Holmes Jr, The Common Law. I. Boston: Little, 
Brown and Company, 1881
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Increasingly constructive doubt is the sign of advancing 
civilization. We must put question marks along many of 
our inherited legal dogmas, since they are dangerously 
out of line with social facts55.

55  Jerome Frank ,Law and the Modern Mind ,1930, Page 159,
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This somewhat wide list of tasks for the modern sociological 
jurist is a perfect example of how Pound tended to mix 
methodological as well as normative approaches to create his 
new theory. He looked at legal history, surveyed in detail a 
huge body of legal philosophy, and also discussed real legal 
problems. His 5 volumes of Jurisprudence provide a vast 
body of knowledge about a great many things from Comte to 
Ehrlich, the code of Hammurabi or the Anglo Saxon dooms. 
In carrying out these studies, Pound reached the conclusion 
that his sociological jurisprudence would focus more on how 
law develops due to the link between law and society rather 
than an analysis and interpretation of statutes and cases56.

56  Elise Nalbandian, Socioliogical Jurisprudence;Roscoe Pounds 
Discussions on legal interests and Jural Postulates, Mizan Law Review,Vol 
5,No.1,2011
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One of the greatest merits of the critical legal studies movement 
was to have created an intellectual space in which law and legal 
thought could be better used to resist the dictatorship of no alter-
natives. Its limited but important contribution to such resistance 
was the development of ideas about alternatives, made from the 
contradictions and variations in established law. The greatest 
failure of the movement was not to have embraced and executed 
this task more fully59

57  Loving Vs Virginia, 388 US Supreme Court 388 ( 1967)
58  Duncan Kennedy and Karl E. Klare, “A Bibliography of Critical 

Legal Studies,” Yale Law Journal, Vol. 94 (1984)

59  Roberto Mangabeira Unger , 

Another Time, A Greater Task (2015), Harvard Press, P.15
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already in a linguistically structured lifeworld. In the forms 
of communication through which we reach an understanding 
with one another about something in the world and about 
ourselves, we encounter a transcending power. Language is not 
a kind of private property. No one possesses exclusive rights 
over the common medium of the communicative practices we 
must intersubjectively share. No single participant can control 
the structure, or even the course, of processes of reaching 
understanding and self-understanding. How speakers and 
hearers make use of their communicative freedom to take yes- 
or no-positions is not a matter of their subjective discretion. 
For they are free only in virtue of the binding force of the 

of language embodies the power of the intersubjective, which 
precedes and grounds the subjectivity of speakers.60

60 Jurgen Habermas , The Future of Human Nature, 2003, p. 10
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In the new Code of Laws which I suppose it will 
be necessary for you to make I desire you would 
Remember the Ladies, and be more generous and 
favourable to them than your ancestors. Do not put 
such unlimited power into the hands of the Hus-
bands. Remember all Men would be tyrants if they 
could. If particular care and attention is not paid 
to the Ladies we are determined to foment a Re-
bellion, and will not hold ourselves bound by any 
Laws in which we have no voice, or Representa-
tion62.

62  Abigail Adams, in a letter to John Adams (31 March 1776), published 
in Familiar Letters of John Adams and his wife Abigail Adams (1875) edited by 
Charles Francis Adams, p. 147
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63  Roe v. Wade, 410 U.S  Supreme court (1973)
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65
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70  Bahru Zewdie, Poineers of change in Ethiopia, The Reformist Intel-
lectuals of the Early 20th century,Ohio University Press,2002, p. 5
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As all those have shown who have discussed civil in-
stitutions, and as every history is full of examples, it 
is necessary to whoever arranges to found a Republic 
and establish laws in it, to presuppose that all men are 
bad and that they will use their malignity of mind every 
time they have the opportunity; and if such malignity is 
hidden for a time, it proceeds from the unknown reason 
that would not be known because the experience of the 
contrary had not been seen, but time, which is said to be 
the father of every truth, will cause it to be discovered76.

76  Niccolo Machiavelli ,Discourses on Livy , 1517, BooK one, Ch 3, 
(as translated by LJ Walker and B Crick)
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You must know, then, that there are two methods of 

method is that of men, the second of beasts; but as the 
-

course to the second. It is therefore necessary to know 
well how to use both the beast and the man. This was 
covertly taught to princes by ancient writers, who relate 
how Achilles and many others of those princes were 
given to Chiron the centaur to be brought up, who 
kept them under his discipline; this system of having 
for teacher one who was half beast and half man is 
meant to indicate that a prince must know how to use 
both natures, and that the one without the other is not 
durable. A prince being thus obliged to know well how 
to act as a beast must imitate the fox and the lion, for 
the lion cannot protect himself from snares, and the fox 
cannot defend himself from wolves. One must there-
fore be a fox to recognise snares, and a lion to frighten 
wolves. Those that wish to be only lions do not under-
stand this77.

77  Niccolo Machiavelli, The Prince,1513, Ch 18, Translated by   

  Marriot(1908)
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History, is a conscious, self-meditating process — 

Spirit emptied out into Time78

78  Freidrich Hegel, The Phenomenology of spirit,1807, J B Baillie  

  translation, P.575
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When an opinion has taken root in a democracy and es-
tablished itself in the minds of the majority, it afterward 

come in the end to adopt it as accepted, and even those 
who still at the bottom of their hearts oppose it keep 
their views to themselves, taking great care to avoid a 
dangerous and futile contest79.

79  Alexis De Tocqueville, Democracy in America, Volume II,   
 1840, Book Three, Chapter XXI
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Society is indeed a contract. Subordinate contracts for 
objects of mere occasional interest may be dissolved at 
pleasure — but the state ought not to be considered as 
nothing better than a partnership agreement in a trade of 

concern, to be taken up for a little temporary interest, and 
to be dissolved by the fancy of the parties. It is to be looked 
on with other reverence; because it is not a partnership in 
things subservient only to the gross animal existence of 
a temporary and perishable nature. It is a partnership 
in all science; a partnership in all art; a partnership in 
every virtue, and in all perfection. As the ends of such a 
partnership cannot be obtained in many generations, it 
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becomes a partnership not only between those who are 
living, but between those who are to be born80. 

80  Edmund Burke,  (1790), Vol 

III ,P 365
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No Legislative act, therefore, contrary to the Constitution, can 

greater than his principal; that the servant is above his master; 
that the Representatives of the People are superior to the People 
themselves; that men acting by virtue of powers, may do not 
only what their powers do not authorize, but what they forbid. 
If it be said that the Legislative body are themselves the consti-
tutional judges of their own powers, and that the construction 
they put upon them is conclusive upon the other departments, it 
may be answered, that this cannot be the natural presumption, 
where it is not to be collected from any particular provisions in 
the Constitution81.

81  Alexander Hamilton, “Publius”,The Federalist Paper 78 , New York 
Post, 1788
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Courts were designed to be an intermediate body between 
the People and the Legislature, in order, among other 
things, to keep the latter within the limits assigned to their 
authority. The interpretation of the laws is the proper and 
peculiar province of the Courts. A Constitution is, in fact, 
and must be regarded by the Judges, as a fundamental law. 
It therefore belongs to them to ascertain its meaning, as 
well as the meaning of any particular Act proceeding from 
the Legislative body. If there should happen to be an ir-
reconcilable variance between the two, that which has the 
superior obligation and validity ought, of course, to be 
preferred; or in other words, the Constitution ought to be 
preferred to the statute, the intention of the People to the 
intention of their agents82 

82  Ibid
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83  Marbury v. Madison, U.S. Supreme court 137 (1803)
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When Marx says that, “The ideas of the ruling class are 
in every epoch the ruling ideas” (The German Ideology) 
and that, “Law, morality, religion are to [the proletariat] 
so many bourgeois prejudices, behind which lurk in am-
bush just as many bourgeois interests” (The Communist 
Manifesto), he is simply translating in to Marxian terms the 
Sophistic view “that the more powerful will always take 
advantage of the weaker, and will give the name of law and 
justice to whatever they lay down in their own interests.” 
(W.K.C. Guthrie, The Sophists (1971), p. 60)84

84  Brian Leiter, Hermeneutics of Suspicion: Recovering Marx, 
Nietzsche,  and Freud” ed. Leiter (Oxford: Clarendon Press, 2004), pp. 74-105
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86  Robin Hanson, The Age of Em. Work, Love, and Life when 
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