Law of Traders and Business
Organization



The place of Commercial Code under
the classification of laws

* Classification of law: public law Vs. private law;
substantive law Vs. procedural law; civil law Vs.
criminal law, International Vs. National Law etc.

 What is the purpose of classification of laws?
A systematic grouping of law so as to understand easily.
 They may be:

1. stated effectively with a minimum of repetition, over
lapping and potential conflict;

2. administered effectively;

3. taught effectively, and developed effectively for new
situations.



...Continued...

Private law: civil code and commercial code.

Continental legal system:-separate codes for civil
law and commercial law. For example, France,
Germany, Spain, Portugal, etc.

Common law countries:- don’t recognize such
distinction

Some countries like Italy and Holland:- formerly
acknowledge separate codes but later came to
unity of private law by merging the two codes.



Ethiopia: separate codes ?

* separate codes (civil law and commercial law) but how far
distinct?

* The civil code as complimentary law

Art.1. - Scope of application of the Civil Code.

Unless otherwise provided in this Code, the provisions of the civil
Code shall apply to the status and activities of persons and business
organisations carrying on a trade.

e The new Commercial Code
ATPS 1 0A P9 Tch NhC chl 14270
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Why we need to have a special
commercial code?

1. Less stability of commercial law: needs frequent
amendments.

(JRecognized in the commercial code(see preface of the
comm. code)

dDraft Commercial Code( Art. 6)

2. Difference in contents/Substance
= Contract formality and evidence
= Default notice
= |nterest rate
" Period of grace
= Period of limitations

\/

** Are these criteria in Ethiopia?



...Continued...

3. Some special privileges to merchants
= admissibility of one's commercial records as evidence

= ownership and protection of certain business assets
unique to commerce (Good will, trade mark etc.)

4. Special Insolvency Proceedings (Bankruptcy):
dGiven recognition under the commercial code

1 Traders and commercial business organizations are subject
to book V of the Commercial Code i.e. bankruptcy

dNon traders and non-commercial business organizations
are subject to ordinary insolvency provisions of civil
procedure code.



...continued...

5. Special Status and Regulation of Merchants

" subject to duty of maintaining books and accounts
see Art. 63-85 Comm.C)

— make dalily entries of all his dealings
— balance sheet and the profit and loss account.

— All books and accounting documents shall be
preserved for ten years

= NCC- A7PZX 61 cdh A1l PPN 18,7 QA PPk
6. Special court/bench /experts



subjective Commercial Code vs.
bjective Commercial Code

* Whether the commercial law be applicable to
traders and only to traders/BO or will it be
applicable to certain acts, called acts of
commerce, no matter who the persons carrying
out these acts are?

* A subjective Commercial Code is one which
regulates a community of persons designated as
“traders” and “Business organizations”.

* Whereas, an objective commercial code regulates
acts known as “acts of commerce”, as opposed to
persons.



Ethiopia: separate codes ?

* separate codes (civil law and commercial law) but how far
distinct?

* The civil code as complimentary law

Art.1. - Scope of application of the Civil Code.

Unless otherwise provided in this Code, the provisions of the civil
Code shall apply to the status and activities of persons and business
organisations carrying on a trade.

e The new Commercial Code
ATPS 1 0A P9 Tch NhC chl 14270
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Law of Traders and Business Organizations

e Llaw of Traders and Business Organizations: composed of?

— Book I: Law of Traders and Business (Commercial Code)

— Book Il: Law of Traders and Business Organizations (Commercial Code)

— The relevant provisions of the Civil Code-Art. 1

— The relevant provisions of the Maritime Code-Art 2

— Commercial Registration and Business Licensing Proclamation No. 980/2016
— Business Mortgage Proclamation No. 98/1998

— Commercial Registration and Licensing Council of Ministers Amendment
Regulation (Amendment) 1150/2019

— Council of Minister Commercial Registration and Licensing Regulation
No.392/2016

— Council of Minister Commercial Registration and Licensing Regulation
(Amendment) No.461/2020

— Trade Marks Registration and Protection Proclamation No. 501/2006



Law of Traders and Business Organizations:
scope of application?

e Scope Of Application?

 Applies to:
— Traders

— Business Organizations

— Public enterprises (A% VT A78tm0E T N2 LOTIT
LCPPT AL 14T, LIPTA::)

 Doesn’t apply to?
— Non-Traders. who are they?
* a negative definition- individuals not trading
— Non-Business Organizations. who are they?

« a negative definition-(Organizations other than
Business Organizations)




Business organizations

The 1960 Comm code
ordinary partnership;
joint venture;
general Partnership
limited Partnership;
share company;

A A T o o

private limited company;

New Comm code

1) PHict Achs “74C:
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Doesn’t apply to?

ATPE 4 PV hl 718 APONTF® 4R -the New
Comm.code

Administrative agencies
Religious organizations
Civil society organizations

Cooperative associations

— (ATPX 5 LTaPANTOF 24 LWwI° AT FU0S PP +Pe-1 Ul
2397 KA &40 PHY h9 £7190PT 14.599. AL PHVTFM®-9°:
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Law of Traders and Business

e Law of Traders and Business

Book I: Law of Traders and Business of Com Code
The relevant provisions of the Civil Code-Art. 1
The relevant provisions of the Maritime Code-Art 2

Commercial Registration and Business Licensing Proclamation No.
980/2016

Business Mortgage Proclamation No. 98/1998

Commercial Registration and Licensing Council of Ministers
Amendment Regulation (Amendment) 1150/2019

Council of Minister Commercial Registration and Licensing Regulation
No.392/2016

Council of Minister Commercial Registration and Licensing Regulation
(Amendment) No.461/2020

Trade Marks Registration and Protection Proclamation No. 501/2006




e Book I: Law of Traders and Business of Com Code




Definition of Traders

* Who is traders? What are trading activities?

* Businesses are operated by persons, whether
physical or juridical. However, sole businesses
or sole proprietorships can only be run by
physical persons. Physical persons who
operate a sole business are referred to as
traders.



Traders?

The commercial code of The new commercial code
1960 o ATPR 5: 19&PT P90
e Art.5. - Persons to be NPT
regarded as, traders. o PqOQ LIEM KO (1D TPYP
* Persons who AT 7T (LA NHY PThe
professionally and for PTHLHG T 0GP T DRIP
gain carry on any of the Moot Faoaag, 2Py
following activities shall PILwé. APT 198.PT
be deemed to be traders: QT M-
e List of 21 commercial e List of 37 commercial
activities, and the list is activities, and the list is

exhaustive. illustrative.



...Continued...

* Art.5 define Traders....... “persons who
professionally & for gain carry on z activities of

1. For gain/Profit: One who starts a business and
engages herself in such business professionally
does not become a trader unless she does so for
profit.

2. Professionally: Who operates a business has to
do so professionally(who operates a business as
a pastime or in her leisure does not count a
trader).

3. The activities of...




Whether the activities listed under Art.5 are
exhaustive or illustrative?

Whether the activities listed under
Art.5 are exhaustive or illustrative?



Exclusion based on scale of operation
(Negative Definition)

1. A1P% 6 ORIV oom? OATLP4 APT

[small scale operation in certain
activities/

2. A1PX 7 Handicraftsmen /0L 0N
NAao-PPF

3. A1PX 8 Agricultural and Forestry

undertakings./?INCG AS €L7 TNt
P ePT



ATPE 6 ORINTT aPm? AATLWw4 APT

A7 @ AINTE M7 (1&- PTL0AD-:/small scale operation

1.  Human resource limitation -?¢-@% NF@O<7 ®LI° hwhrt
tPMG Wt Pt MRI° 26 HATITTE Wi tET 1AL AT M-

2. No accumulation of inputs-~¢®<7 A“T%L NTLLONEN1D- DR,
W%t 4TI

3. utilizes trained or experience based knowledge/skill -
fantoy APL eI N TPUCT L1TOr AP Ehihe®
O@PFT7 0L YI° Lo9° U-\ET9° NaPMPI° 2707 8TLWwe- (LTS

4. Applicable only regarding certain activities-0A7P& 5 070-0
ATP& (4)1(5)F (31)F (32)(33)i(35) AG (36) PtavAntt7 to10s-1



ATPE 6 NRINTE aom? NATL.wé APT -Applicable only
regarding certain activities-

Applicable only regarding certain activities-0A7P& 5 0770~ A7P& (4):(5): (31):
(32)£(33)%(35) A4S (36) PterAlvE 17T +o10l-T

— A7 PIMC a0t AaemP9® QAN+ hrr APT @en, P AT APT
AI0ATT 09ICOT A AG NAIAAT R9LTT IOCPT7 PTIICl4 /24~ PTI.043

— 94 P99.0MI°G. AG PT0LLN:

— PI99INCE PAST DRI aPOA POD-PTt ATNNFTT LTLAM:E

— PAPTT 1P PATIOOTF PG 9PCave- AG fUNIPS Aldlnet aramet

— PTUCT AT aamti COPt TINTANG AT TN P
PO w4

— PTNEAI° P 2910 LUTTET ParmNP AT PTLAM:

— (1 T MHTT MIPC MO AR PLC ¢t PTLLAY
AIN0TT ot



11.

ATP& 7 Handicraftsmen /0L 10

N\ 2P

Handicraftsmen -persons who carryon an independent
activity, who live mainly on their own manual work-¢48:
PO a2 CEATD (AE e TO F 0915 APT TFm-:

human resource-(family plus upto 3 employees)F+®7
oe9° (LA ANAT APHL1% hPht +eMé witdT oege
TATITNE Wit P T (1AL 48T T m-

Input limitation- buy such material only as is necessary
for carrying out their activities without setting up
stocks/PTLAZTFDT ePT At NTLLNLAITD avmy
NAL “N%T O 7L 6P ALNTVE/

The Method of production- mainly manual work-
P CTFO7 NATPHTF (ASTD hetmPar: 99904 but AL U330
OAIOHE aovig @RI° aTAT Ambar: S AN



e What activities in art.5 are listed
as activities of handcraftsmen?

e What common characteristics?



PoL-PON QAP-f N.06-D< aom’7 (U
AT

(7) 09107 0188 HeT ..07L.PDMS ...}

(8) AUTIE AGPTILI® .. 0&TIL MM KG BEAT ¢-PTF 07,047
(9) L@ TIOLTT 0TI LD M
0

(10) PN 2P TG PPTIT MATO T1PAPA TICT 9100k
PILAPDM-T P71 PL4GT ATHUT P M

) P10F 226G 1N -7 UITE avT18TS TR O A AL
P EPT 1077 hede Ty Paviid-F: PaomTy: 991081 24 09104 ¢

(12) PaPLALAT PavLLPT 0@ av®-L % (¢~ PaP P (14~ PTLNGE

(13) P9123U...APTTE APPTTE AL 703 O OTPH aPhhhBTT .. ¢
APPT7 091095 o~ OC PP AS-PT7 PoLNG:

(15) L4PT GANT 6RLIPC T175 D7I° $A10 099230 LTIND1L DLI° aPAND-
ATPI® A18.0 09914 6P 7T PTLAGS

(17) +PAP0 AT 9IL7PAPR TICTT PaPMTYE P9Il AS 97184t
P CPTT P91 0GE



Exercise : Compare and contrast the two:

* NAITS aom7? Aé- /small + Handicraftsmen /0%,
scale operation TN QAT-CPF



AT1PZ 8 PINCS AT 287 TN P2 6-PT
[/exception to art.6?

* (1) ALY h° OATP& (5) 0100 ATP& (4) A (5) A°C PTHLIMD-
ArLAm0P P
— (4) 0h? PIMC vt AaPmPI® AN NPE APT O6h, P Aot

AP T A10HS NP1 ooy (AL A70AF7 299Ca T Od- A hAT0A
ALY T IOCAFT PTIIOlt 24 RTLNGE

— (5) AFT P10 aom7 (1AL %A P9LOMIPG. AT PULLL(F)

e Raw products- TIGF@-9° hACAT N7 TIAH: N TIHOPA:
NA7O0AT 7ICat 2C @R79° eimi YIC h914L9 OC PTLLH
AC-PTT 091041

* Further processing-h®l.meav-(t avt  CIGFDT  JOCAT
PIAM- @LI° hTI.mPar(\+ avdt AT AAQ APPAN L0 T D7
AT PULAM: APTE PHOTC AT1L: aow/t (191841 ol LAav-t
®L,9° NTIPH(NT avst AL PTHTT Al ®LI° A INAT TPAPTY
APTNLO- 2T, Ame APT 18P T ALNNIO:



Exercise

How different is article /A%7P% 8 PMICT AT £L7%
ATt P T [ from what is provided in art
6?

Is it an exception to art.6?



Rights and duties of traders

Rights of Traders

Art. 41 of FDRE Constitution: Every Ethiopians have
the right to engage freely in economic activities and
pursue livelihood, including the right to choose one’s
occupation and profession.

Art. 16 of Civil Code: Every person is free to exercise
any activity which he deems proper in that which
concerns his calling and his leisure.

Art. 21-22 of the New Commercial Code: any person
or BO has the right to carry on trade but there may
be certain limitations.




Exceptions

* The right to engage in any trade has its own exceptions.

1. Capacity:

v' Art. 192 ff minor, judicially interdicted person, legally interdicted person(?)
v" Even the tutor may not carry on trade on behalf of the incapable

v' Emancipated minor can trade (New CC- Art 12)

2. Married Persons: Art. 15- 20 of New comm. Code

Objections shall be registered

Trading spouses has two options regarding the objections made against his
trade:

 (1): Setting aside of objection(Art. 18 comm.code) (to the family
arbitrators):

(2): proceed on trade and pay debts from personal assets.

Issue: income/profit: is it common property of spouses?




3. Trade by Legal persons:

ABO(Art. 26)-

Jthere might be certain restrictions —e.eg. Partnership
may not undertake banking, other financial
institution & insurance but only share company.

(JNon business organizations-subject to special
laws if they need to engage in trade
— Administrative agencies
— Religious organizations
— Civil society organizations
— Cooperative associations




Obligations Of traders

1. Registration : Commercial registration & business licensing Proc
2016.

v' To distinguish legal/illegal traders;
v' to provide reliable information to the public about the business
v'  evidentiary role,

2. Business License:

3. Books & Accounts (Art 63-83): Exception for petty traders(Art.84).
v’ Tax purpose

v’ Evidentiary role: Art 71 & 72:- books and accounts properly kept could
be availed by a party keeping them as evidence against other persons.

* Art 2016 of the civil code denies a party to avail his own books and
accounts as evidence in his own favor while it could be used against
himself.

4. Subject to bankruptcy proceeding as opposed to the ordinary rules of
civil procedure on insolvency of civil debtors.

5. Subject to other specific rules of the Commercial Code as opposed to
civil code where difference in content of the two exists.



excercises

Are all traders required to maintain books of accounts? Or are there
exemptions?

Can traders avails books of accounts in their favour? For how many
years they should keep the books of accounts?

Are all traders required to register? Or are there exemptions?
Where should they register? At federal or regional office? What is
principal registration and how about summary registration? What is
registration number?

What facts should be registered? Can they change facts in the
register? When? What is the effect of failure to register?

Are the registers public or private? Can anyone see the records?
Why?

When registration could be cancelled?



Chapter TWO: Businesses

Businesses: Art.124 of the Comm. Code defines business as “an incorporeal
movable consisting of all movable property brought together and organized for the
purpose of carrying out any of the commercial activities specified in Art.5 of this
Code.”

Elements of Businesses:(Art.127.ff)

Mainly of a goodwill.

It may also consist of trade-name, patents or copyrights.
May consist corporeal elements(equipments and goods)

Assets, liabilities and immovable's, except the right to the lease of z premise of
business are excluded from the ambit of the elements of a business(Art.129,124).

In a nutshell, the term “business” embraces tangible and intangible assets,
including tools, equipment's, raw materials, goods in stock, good will, trade name,
trade mark, patent, copy right, and the right to lease of the premises.

But, immovable properties cannot form part of the business (fonds de commerce),
even though they are owned by the trader himself. To a greater degree, the
business is regarded as an entity distinct from its constituent elements, as long as
the whole is more valuable than the sum of the constituent parts.




Purpose of the Concept of Business

* The very justification for the birth of the concept of
business is to simplify transactions by treating all the
elements of business as a single unit i.e. subjecting several
properties to single transaction for the sake of simplicity.

* |t is held that in case of trader the concept of business
stems from the need to distinguish some properties which
a trader can deal with as unit from his patrimony (sum of all
assets and liabilities) because it is not feasible for an
individual to deal with his patrimony in totality at once.

Do you think that the concept of business is necessary for
business organizations?



Concept of Business ...ctd

* For the case of business organizations treating
the undertaking as a whole/as a unit for all
transactions (sale, mortgage, etc.) is feasible
and no need to segregate some properties of
the undertaking/business organization
forming a business and excluding others not
to be elements of business.



Business as Incorporeal Property

 the owner's right in the business is "a sort of
intangible property right, similar to an industrial
property right or a literary or artistic right: an
exclusive right for the exploitation of an idea,
namely the organization of the business
enterprise.

* The basis for this right is made up of a group of
elements which may be separated but which
have one essential common factor, the purpose
attributed to them by the merchant”.



Protection of Business and its
Elements

Goodwill: goodwill may be described as the attractive force that
draws customers to a certain business which is invisible but of much
value.

Protection/preservation of Goodwill: a trader may avail himself
the contractual or extra-contractual alternatives to protect a treat
to his goodwill/business. The contractual preventive remedies
indicated in some of the above provisions points out the potential
suspects that might usurp the goodwill of the trader by virtue the
access they have the traders business. Some these prime suspects
are commercial employees-art.30(2), commercial agents-art 55,
seller not to compete with buyer-art.158(2), and the lessee may not
compete with owner upon termination of lease-art.205).

Hence, the law advises the trader to restrain these persons by way
of contract from potential treat against unfair competition and
usurpation of his customers.



Protection/preservation of Goodwill... ctd

The contractual remedy may not be adequate either because the
trader did not use a restraining contractual clause or else the treat
comes from persons not contractually bound not to unfairly
compete.

Hence, the trader has the general remedy based on extra-
contractual liability. Once again the law has listed the potential
suspects and imposed prohibitions failure of which leads to
tortuous claim by the trader(Art. 30, 40, 47, 55, 144, 158, 159, 204
and 205 of this Code).

The Right to Lease of Business Premises and its Protection(Art.
142-147)

Trade Name; Trade Mark/ special designation under which trade is
carried on/; Patents and Copyrights, and Their Protection(Art.
135-141).



Dealings in Business :

* sale, mortgage, hire, etc.



Excercises About business 717%2.¢
ldn

What is business? What it is composed of (see art 109 of NCC)? Where does it fall
in the classification goods as incorporeal and corporeal in the law of property?
How about in relation to classification of goods/things into movable and
immovables?

Can a trader have more than one business? When and how?

Is it possible to lease a business? If yes, who is the trader? The owner? The lessee?
Or both?

Transactions Related To Business

How transactions related to business regulated? Sale, lease? Which law governs?
What items compose the business (the sale/lease) includes? Who is liable for
liabilities/debts of business?

What are the formality requirements, see art...NCC, and art 2266 ff of CC on sale?
Are insurance benefits, employees rights transferable see 2587 of the civil
code?What restrictions apply to the seller/lessor? Duty not to compete? Where is
the limit on duty not to compete? In relation to lease, can the lease of business
premise be transferred?



Excercises About business 717%2.¢
aBlA...ctd’

What and when the buyer is liable to debts/claims of creditors against the
seller?

When the price be paid to the seller? Why do we need publication in news
paper? Whose obligation is it? When is title deemed transferred? In which
new paper? How many days? What is expected of creditors? What if they
are late to object?

mortgage of business / 7726 72eA

Can we a business as security? How? Is it pledge or mortgage? What is the
source of security on business? Contract or legal mortgage? What is legal
mortgage(see art144 of NCC)? Which of the items are part of the
mortgage?

What formality requirement? Where should it be registered? Register of
immovables or in the trade registry? What laws govern mortgage of
business? The civil code on mortgage? But the civil code is about
immovable but business is movable, the how regulated? Is there registry
of securities on movables? See NCC art.245(3)



Dealings in Business ...ctd’

Business is a property which therefore may be subject of any transaction.
It may be sold, let out for hire, mortgaged (as special property),
contributed for business organization, etc.

Art 151(2) provides that the provisions governing sale of business apply
only to sale of business as a whole or at least sales involving the good will.
Sale of other individual elements is governed by laws governing individual
elements, not as business. Thus, a certain corporeal chattel forming part
of the business may be sold, pledged, hired, etc. by the rules governing
corporeal chattels, not business.

Also business as (the various elements as a unit) property can be
mortgaged. Though it is taken as special movable, it is subject to mortgage
rather than pledge (Art. 1710). It can also out for hire (Art.194) and its
formality requirements are provided. It can as well be contributed for
business organizations.

Several properties shall be dealt with a single contract formality (be it sale,
mortgage, hire, etc.) under the concept of business which otherwise might
need several independent contracts and formalities.



Law of Business organizations



Law of Business Organizations-Composed of ?

— Book Il: Law of Traders and Business Organizations (Commercial Code)
— The relevant provisions of the Civil Code-Art. 1

— The relevant provisions of the Maritime Code-Art 2
— The relevant provisions of Book | ( Law of Traders and Business)of the Commercial Code-art 3

— Commercial Registration and Business Licensing Proclamation No. 980/2016
— Business Mortgage Proclamation No. 98/1998

— Commercial Registration and Licensing Council of Ministers Amendment
Regulation (Amendment) 1150/2019

— Council of Minister Commercial Registration and Licensing Regulation
No.392/2016

— Council of Minister Commercial Registration and Licensing Regulation
(Amendment) No.461/2020

— Trade Marks Registration and Protection Proclamation No. 501/2006



Forms of doing Business -revision

1. Trader/Sole Proprietorship: In this type the individual
entrepreneur:

— supplies the entire capital;

— He organizes and manages the business; himself and
takes the entire risk;

— His legal liability covers all his possessions; and
— the creditor can collect his personal property.

* [tis applicable:

— For small scale business requiring small capital which
can be spared by one man.

— Where the risk covered is not too heavy.
— Where management by one man is possible.
— Where local market is available.



2. Business Organization

What are Business Organizations? How are they established? .

When do they acquire legal personality? What is the purpose of the organization?
What is memorandum of association? Are there business organization without
MOA? What should be the content of the MOA? Should it be standardized? How
restrictive of freedom contract the content MOA could be? How MOA and contract
differ? See art. 173 of NCC How do they run business? Who runs it among the
members? Who represents the BO? Are there invalid MOAs? When? Which of the
business organizations can issue transferable securities?

When would the BO come to an end?

How many business organizations recognized? How many persons need to be
organized to constitute a BO?

1) Pt BChS “9HICF

2) vA7- 9L 34457 PANF- POCHS “9HICF
3) Az it PF@0) POCHS “7HICE

4) PATIoDC TP HICT

5) PARCLP? “9UICE

6) ZA& 1t P1aG) PIA “7HICF

7) Q4426 A0A B4 4 PHO0T PTA T7H1C:



Partnership agreement

e Article 211: Certain elements may be deducted from this provision of the law.
Art. 211: Five Elements

1. Contract: a partnership agreement is a contract. Required to fulfill the condition
of the contract[Art. 1675 ff].

2. Join together and cooperate: Two or more persons who intend to join together
and cooperate. Except Share Company where at least five persons are required
(Art. 307(1)).

o A minimum of two people’s requirement ousts the possibility of one man business
organization.
3. Contribution: Each party must contribute: these persons are to contribute to the
capital of the company and are to participate in its profits and losses ((Art. 215;
Arts. 229-232). A business organization arises from deliberate act. It does not
arise from possession of status such as being heirs to one person and joint
ownership of property.

4. Profits and losses ((Art. 215; Arts. 229-232): Except, Art 254 a partner in ordinary
partnership who contributed skill may be exempted from sharing in losses.

5. Economic activity : Purpose is to carry out economic activity .



Partnerships(Art. 212(a- d); 227- 303 of the

Comm. Code)
A partnership is an aggregate or collection of individual members.

Personality of the individual partner has paramount importance.
Incapacity, insolvency, death, or serious disagreement between
partners may result dissolution of the partnership firm. Comes to
an end when a partner dies or becomes insolvent. Art. 260(1), 298
& 303.

Only persons who know each other very closely may enter into a
partnership agreement giving rise to a partnership firm.

Suitable for small business

The partners are agents for each other. Therefore, they are jointly
and severally liable

A partner cannot transfer his membership to an outsider or third
party without the consent of all the other partners. Art. 250,
274(2), 282(1) & 303.

Partners in a business are like spouses, they depend greatly upon
each other, must cooperate, can create liability for each other, and
often end up with irreconcilable differences.



Companies

Company is an aggregate or collection of shares or
capital

It is entirely distinct from its members.

Death or insolvency of a shareholder does not affect its
existence.

Shares/membership in a company are freely
transferable except Art. 333 for share company(the
possibility of restriction via article of association or
special general meetings) and Art. 523(2) for PLC(3/4
vote for non-member transfer)

Members of a company are not entitled to take part
directly in the management of the company unless
they become directors.



Questions

. Which form of business will be easiest for them

to organize?

. Which will provide the greatest protection for
Abel’s and Eden’s uncommitted savings?

. Which form will provide the greatest relief from
tax liability?

. Which form will be best suited for raising
necessary operating capital if Abel’s and Eden’s
contributions should provide inadequate?

. What are the potential risks and advantages of
becoming shareholder in an internet café?



0 N O UAWN

Factors to be considered in selecting

the form of Business Organization
Limited Liability

. Taxation

Formalities

Financing

Management

Life of the business

Liquidity of Investment

Size & Nature of the business



Limited Liability
* Sole Proprietorships:

v'Takes all the risk
v'They have unlimited liability

v'They may lose assets in the event of a debt needing to
be paid.

* Partnerships:

v" Unlimited liability, each partner is responsible
for the debts of the business

* Company:
v'Shareholders have limited liability.
v'If company has a lot of shareholders risk is minimal.



Taxation

* Sole Proprietorships:
v’ Single Taxation

e Partnerships:
— Single Taxation

* Company:

— Double Taxation(Income tax as a company + Dividend payment
from each shareholder)



Formalities

* Sole Proprietorships

v'Very easy to form/dissolve.
v'Minimal working capital required.

e Partnerships:
— Easy to form as compared to company
* Company:

— The legal formalities of forming a company are more complex, time
consuming & expensive than forming other business structures .



Financing

* Sole Proprietorships:

— Difificult to raise capital

— Can be difficult to raise all start up finance and as a result loans are
required

— They can be expensive on the business start ups
— Financial records do not have to be revealed to the public

* Partnerships:

— Financial details not open to be viewed by public

= Company:
v’ Can raise finance for business start ups or expansion through selling
of shares.
v A lot of paperwork including financial audits, reports e.t.c .



Management

e Sole Proprietorships
v'  Sole traders have full control of how business is run.
v' Decision making is quick.

v' Long working hours are common and holidays are difficult to
arrange due to the commitment needed to be a successful
sole trader.

v Difficult to attract qualified employees e.g. can’t offer fringe
benefits.

" Partnerships:

v'Decision making is shared.

v'Responsibility is shared.

v'Specialization — specific duties assigned to different partners.
v'Disagreements can easily occur.

= Company:
v’ Greater likelihood of professional Management



Life of the business

* Sole Proprietorships

— If he/she dies then so does the business

e Partnerships:

— If a partner leaves or a partnership ends a new partnership must be
agreed.

— If someone dies the business is discontinued.

* Company:

— Companies can continue to exist even if a shareholder or
director dies.



Liquidity of Investment

* Sole Proprietorships

— It can be easily changed into partnership,
company etc.

— It is hard to sale the business for third party

e Partnerships:

— A partner cannot transfer his membership to an
outsider or third party without the consent of all
the other partners

* Companies:

— Shares/membership in a company are freely
transferable



Size & Nature of the business

* Sole Proprietorships:

— For small scale business

— Where local market is available
e Partnerships:

— Suitable for family or close friends business
* Companies:

— Preferable for large scale investment

— Financial Institution(banking, insurance & micro-
financial services



