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1. LAW OFFAMILY

ChapterOne:GeneralConsideration

DefinitionandSourcesofFamilyLaw

Itisusuallyseenasthelawgoverningtherelationship between

children and parents,and between adults in close emotional

relationships’

RationalebehindProtectionandRegulationofthe Family

Thefamilyisaveryimportantconstitutivepartofasociety.Ithasnatural,economicaswellas

socialimportance.

Itisthenucleusofthesociety,andhencemuchdependsonitssafetyandsecurity.

SourcesofFamilyRelationshipsaremarriage,filiationsandadoption.

Relationshipbyconsanguinity:-resultsfrom thebirth.

Itisadirectrelationship:itisrepresentedbyastraightlinegoingfrom onerelativetotheother,no

matterhowmanyintermediariestheremaybe.

theEthiopianCivilCodeof1960,itdoesnotgovernhowtherelationshipinthedirectlineistobe

computed.Article551triestogivesomehighlight

RelationshipbyAffinity:-createdasaresultofmarriage.

-Thewomanwhomarriesbecomesthedaughterinlaw(bymarriage)ofthefatherandmotherof

thehusbandandthehusbandbecomesthesoninlawofthemotherandfatherofthewife.

-arelationshipdoesnotexistbetweentherelativesofonespousewiththerelativesoftheother

spouse.

RelationshipbyAdoption:-createdasaresultofaspecialcontractbetweentheadopterandthe

originalfamiliesoftheadoptedchild.

EffectofFamilyRelationship

-creationofrights,creationofobligationsandmakingtherelatedpersonsincapableofperforming

somejuridicalacts.(Thelawprohibitsmarriagebetweencloserelatives.Theincapacitytomarry)

ChapterTwo:Marriage

Betrothal:-isdefinedunderarticle560.FDRECrecognizestherightofindividualstoform afamily

withtheirownfreeandfullconsent.
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-RFChasexcludedtheconceptofbetrothalasawhole.However,someregionalfamilycodes

maintaintheconceptofbetrothalwithmodification.BenishangulGumuz,Amhara,SNNPR

DefinitionofMarriage:-isthenaturalandfundamentalunitofasocietyandanimportantlegaland

socialinstitution.

TheRevisedFamilyCodeandtheregionalfamilycodesasaninstitution,ratherthanacontract.

ModesofConclusionofMarriage:-Civil,ReligiousandCustomaryMarriage.

CivilMarriage(MarriageConcludedbeforeanOfficerofCivilStatus):-Theformalitiesrresidence,

givingnoticetozofficer,appearancepersonally,theobligationonthewitnessestodeclare,under

oath,thattheessentialconditionsformarriagearefulfilled,thefuturespousesneedtodeclare

openlythattheyhaveconsentedtoenterintothemarriage.

ReligiousMarriage-marriagebytheirreligionorbythereligionofoneofthem.-

CustomaryMarriage-Article4oftheRFC-Consideringtheshortcomingofarticle580oftheCivil

Code,theRFCincludedthecustom ofthecommunityinwhichthepartiesarelivingatthetimeof

conclusionofmarriage.

MarriageCelebratedAbroad-newintroductionintheRFC-article5

EssentialConditionsofMarriage-biologicalfactorsrelateto age,sexandstateofhealth,

psychologicalfactorrelatestothefreedom ofwill,

sociologicalaspectpertainstoissueslikemarriagebetweenpersonsrelatedbyconsanguinityand

affinityaswellasbyadoptionanditalsoincorporatesbigamy.

1)Consent-Article34/2ofFDREC-recognizessomegroundswhichwouldvitiatetheconsent

FundamentalError-article13/2oftheRFC -JudicialInterdiction-

Violence(Duress)-article14oftheRFC

2)Age- 3)Relationship-existenceofprohibiteddegrees.

4)Bigamy 5)PeriodofWidowhood-byrequiringthefemaletowaitforaperiod

of180daysfollowingthedissolutionofapreviousmarriage,thelawtriestoavidanyconflictof

paternity.ExceptioniszereArticle16
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OppositiontoMarriage-Thesocietyaswellastheexecutiveorganofthegovernment,hasthe
obligationtooverseetheobservanceoftheseessentialconditions.

Whentheconditionviolatedisage-theparents,publicprosecutor,anyotherinterestedperson’
(whomaybedirectlyorindirectlyaffected)eg,NGOswhichareworkingonthepreventionof
underagemarriages.

Whentheessentialconditionviolatedisrelationshipbyconsanguinityoraffinity-theascendantsof
bothoroneofthefuturespouses,theirbrothers andsisterswhohaveattainedthefullageof18
years,thepublicprosecutor

Incasesofbigamousmarriages-thepreviouswifeorhusband,thepublicprosecutor,

Inthecaseofjudicialinterdiction-theguardian,thepublicprosecutor

EffectsofViolationofEssentialConditionsofMarriage

Avoidactisanemptyact.Itdoesnotachievewhatitsetsouttodoso.

Avoidableactisanactwhich,althoughitcontainsadefect,hasitsintendedlegaleffect.

Avoidablemarriageisquitedifferentfrom avoidmarriage.

theEthiopianlawrecognizesonlyvoidablemarriages(Amarriagewhichhasbeenconcludedwhen
oneormoreoftheessentialconditionsarelackingwillbeinvalidated.)

from thedateofinvalidation,themarriagewillceasetoexist,andtheconsequencesofdissolution
ofmarriagewillfollow.

Therercivilaswellascriminalconsequencesofviolatingeachessentialcondition.

Impedimenttothecelebrationofthemarriage-periodofwidowhood-themarriagewillnotbe
dissolved

Underagemarriages:-Art31-BigamousMarriages:-Article650oftheCriminalCode

DefectiveConsent:-Articles34-36

ChapterThree:EffectsofMarriage

Thecontractofmarriage,ifvalidunderthelaw,willgovernthepecuniaryeffectsaswellasthe

personalrelationshipofthespouses.

PersonaleffectsofMarriage–itproducesspecialobligationsbetweenthehusbandandthewife

asaresultoftheirstatusasspouses.

1)Respect,SupportandAssistance-Article49RFC
2)FamilyManagementandcareofthechildren.
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3)Cohabitation-‘Thejurisprudenceholdsthattheunjustifiablerefusaltohavesexualrelationswith

thespouseconstitutesaviolationoftheobligationsofmarriage.’1 TheRFC alsorequiresthe

spousestohavesexualrelationsnormalinmarriageunlesstheserelationsinvolveariskof

seriouslyprejudicingtheirhealth.Asaresultofthisobligation,onecannottalkofmaritalrape

undertheEthiopianlaw.Planiol,514-515

4)Dutyoffidelity

PecuniaryEffectsofMarriage

Personalproperty-thepropertywhichthespousespossessonthedayoftheirmarriage,orwhich

theyacquireaftermarriagebysuccessionofdonation,willremaintheirpersonalproperty.

thepartyclaimingtoretainthepersonalpropertyhastoapplyforthedeclarationofthecourtof

suchfacts.

CommonPropertyofSpouses-incomeofthespouses-Irrespectiveofitssource,incomeisthe

commonpropertyofbothspouses.

personaleffortsofthespouses,meaningtheincomeacquiredthroughemployment,income

derivedfrom thecommonproperty,orthirdly,incomederivedfrom personalproperty.

asfarastheincomefrom personalpropertyisconcerned,thereisabeliefthattheotherspouse

hascontributedtotheupkeepingofthepropertyandhencethegenerationofincome.Asaresult,

theincomeismadecommonproperty.

-Thereisasplitbetweenjudgesastowhethertheretirementpensionisacommonmarital

propertyornot.

-theemployee’scontributionismadeduringthemarriage,thereisnodoubtthatthefourpercent

contributedeachmonthisamaritalproperty.

-Article63-allpropertyinthemarriagewillbeconsideredasthecommonproperty,unlessthe

otherspouseprovesotherwise.(presumption)
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-thelegalpresumptionwouldstillbeapplicableevenifthepropertyisregisteredinthenameof

onlyonespouse.

ManagementofPersonalandCommonPropertyofSpouses-article59-thecontractofagency

enteredinbetweenthespousesfortheadministrationofpersonalpropertyofoneofthem willnot

require,unlikeothercontracts,theapprovalofthecourt.

DebtsofSpouses-personaldebtordebtincurredintheinterestofthehousehold-Article70

However,inthiscircumstancetherightoftheotherspouseshouldalsobeconsidered

ifthecommonpropertyisnotenoughtocoverthedebt,thecreditormayproceedtothepersonal

propertyofeitherofthespouses.

ChapterFour:ProofofMarriage

RegistrationofMarriage-mandatorily,marriageshallberegisteredbyacompetentofficerofcivil

statusirrespectiveoftheform ofcelebrationofmarriage.Article29

ProofofMarriagebyCertificateofMarriage-thecertificateissuedbytheofficerservesasa

primarymeansofprovingthecelebrationofmarriage.

ProofofMarriagebyPossessionofStatus-thefactthatamanandawomanwholivetogetherare

deemedtobemarriedbythosewhoknowthem.

ChapterFive:DissolutionofMarriage

GroundsofDissolution

DissolutionbyOperationoftheLaw-article75/a-deathofoneofthespouses,absence,non

fulfillmentoftheessentialconditions

Divorce-1DivorcebyMutualConsent-theyarenotrequiredtodivulgetheirreasonstothecourt.

Thepowerofthecourtincasesofdivorcebymutualconsentsislimitedtocounselingthespouses

eitherjointlyorseparatelytorenouncetheirwishtodivorce.
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2DivorcebyPetition-itmaybeonlyoneofthespouseswhorequestsfortheendingoftheunion;

oralternatively,boththespousesmyrequestthedivorce.

UnliketheCivilCode,theRFCprovidesforoptionalarbitrationoffamilydisputes.However,ifthe

spousesdonotagreetosettletheirdisputesthrougharbitration,thecourtwilldismissthecaseby

givingthem acoolingperiodofuptothreemonths.

EffectsofDissolutionofMarriage

1ChildCustody-Thevisitationrightofthenoncustodialparent&howmuchs/heshouldthegive

forthemaintenanceofthechild?isalsoanissuetobedeterminedatthetimeofdecidingonthe

custodyoftheminor.

theprincipleof“bestinterestofthechild”indeterminingcustodyissues.Article3oftheCRC

considerationofbestinterestsmustembracebothshortandlong-term considerationsforthechild.

theinterestofthechildbeingaprimaryconsideration,notthesoleconsideration,:“...shallbea

primaryconsideration”.

The1995FDREConstitutionunderarticle36recognizesthedifferentrightsofchildren.

byvirtueofarticle9/4aswellas13/2oftheConstitution,

Article113oftheRFC,221/2

Whenseekingtheopinionofthechild,ageofthechildinwhichhecanmakeareasonable

preference.&theenvironmentinwhichthechild’spreferenceistobeobtained.Thepresenceofthe

parents

2LiquidationofPecuniaryRelations-thepropertyisdeterminedtobethepersonalproperty,the

ownerofthatpropertymayretakeitinkind,art86

debtsincurredintheinterestofthehouseholdareconsideredtobecommondebts,art89

3PartitionofCommonProperty-article90,
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CHAPTERSIX

IRREGULARUNION

TheConceptofIrregularUniondefactounion

Itistheunionofamanandwomanestablishedsolelybytheconsentofbothparties.

WhathasbeenprovidedunderArt.709oftheCivilCodehasbeenreiteratedbyArt.99ofthe

RevisedFamilyCodeandtheregionalfamilylaws.

irregularunionisestablishedwheretherelationshipisanalogoustomarriageitisbecauseofthis

featurethatirregularunionisquitedifferentfrom whatisknowninEthiopiaas“keptwoman”or

“kimit”

WhyDoPeopleLiveinanIrregularUnion?

thereasonsencompassrootsinculturesofsocietiesthathaveacceptedortoleratedinformal

families,socio-economicchangesandespeciallyinEthiopiaabsenceofknowledgeofthelegal

consequencesofone’srelationshipwithanother.

TheNeedforLegalProtection

thereisnoreasonthatirregularunionisnotprotectedbylaw sincethelivingsituationinan

irregularunionisasmuchasfamiliarsasmarriage

anirregularunioncreatesafamily,childrenareborntosuchunion,amanandawomanlike

marriage.p.123

LegalEffectsofIrregularUnion

IntroductoryRemarks

The1960CivilCodeaswellasthecurrentfamilylawsofEthiopiadonotsayanythingastothe
requirementsfortheformationofavalidirregularunion.

Althoughthelawsaresilent,theconditionsthatneedtobesatisfiedinmarriagemustbesatisfied.

(A)Consent-Noonecanbeforcedtodoanythingwithouthisconsent.

(B)Capacity (C)ProhibitedDegrees
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(D)OtherImpediments-periodofwidowhoodandtheexistenceofanotherirregularunion

LegalEffectsofIrregularUnion

-AbsenceofBondofAffinity-Art.100

-DutytoContributetotheCommonExpenses-Art.101

-CommunityProperty-art102-Underthecurrentfamilylaws,irregularunionhasbeenmadeto

giverisetocommunitypropertybetweenthecohabiteesprovidedtherelationshiplastsforthree

yearsormore.

Cohabitantsinirregularunioncannotagreethatnocommunitypropertyiscreatedduringtheir

union.Art.103andArts.85-93RFC).

-DebtsoftheManandtheWomaninIrregularUnion-Art.102(3),103cum Art.93

-Filiations-

ProofofIrregularUnion-theprimaryandfrequentmodeofpoofispossessionofstatusas

opposedtodocumentaryevidence.

Possessionofstatusissaidtohavecomprisedsomethreefactsknownas“nomen”,“tractus”,and

“fama”.

“Nomen”isthefactofhavingthenamewhichindicatesthestatus;

“tractus”isthefactofbeinggenerallyreputedashavingthestatusbyallpersonswithwhom

familyorbusinessrelationstookplace;and

“fama”isthefactofbeinggenerallyrecognizedandtreatedbythepublicashavingthestatus.

TheRFCandtheregionalfamilylawshaveadoptedasinglemodeofproof,theyhavesingledout

possessionofstatusasamodeofproofofirregularunionbyignoringproofbyanactofnotoriety.

article106

(a)thefactthatthemanandthewomanbehavedasmarriedpeople

(b)Thattheyareconsideredasmarriedpeoplebytheirfamiliesand
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(c)Thefactthatbothareconsideredasmarriedpersonsbythecommunity.

TerminationofUnion-maybeterminatedunilaterallyorbymutualconsentinadditiontotheclear

instanceofterminationoftheunionbydeath.

Thoughnotclearlyprovided,anirregularunionmayalsobedissolvedbyacourtorderArt.32cum

Art.100(2)

Summaryp.150RQp.152

CHAPTERSEVEN

FILIATION

MaternalFiliation-Thestatusofbeingbrotherandsister,fatherandchildisestablishedonlyafter

theestablishmentofmaternalfiliation.

thepresumptionofpaternityflowsfrom maternity.Apersonwillbeafatherofachildbecauseof

thepresumptionifsuchamanhadrelationshipprovidedbylawwiththemother.

the maternalfiliation is established from the sole factofbirth irrespective ofthe type of

relationshipthatresultedintheconceptionofthechild.

ContestationofMaternalFiliation-(Arts.163-166ofRFC),canbecontestedatanytimebyany

interestedperson.

Withaview toprotectingthealreadyestablishedstatus,thelaw restrictstheconditionsunder

whichthecontestationofstatusmaybeadmitted.

PaternalFiliation-Art.36(1)oftheFDREConstitution,Art7CRC

the3modesare,

1)Presumptionofpaternity-Arts.126-130-Thepresumptionisattachedtoapersonwhomay

happentobethehusbandofthemotherofthechildorthemaninanirregularunionatthetimeof

conceptionorbirth.

-1statthetimeofconceptionorbirthofthechildthemotherhadrelationsprovidedbylawwitha

certainman.b/ccohabitationandfidelityrzere
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asregardsthedutyoffidelity,thelawnowherestatesthatpartnersinanirregularunionareduty

boundtoobservethedutyoffidelity.Butbyanalogywecanapply.

However,theanalogyasregardsthedutyoffidelitybecomessenselesswhenitisseeninlightof

theCriminalCodeofEthiopia.Art.652(1)

-2ndbirthorconceptionwithinthelegallyprovidedunion.

2)AcknowledgmentofPaternity

(A)ScopeofAcknowledgement-isanimportantmethodbywhichthechildrenconceivedorborn

outofalegallyprovidedunionmaygainstatusvis-à-vistheirfathers.

The acknowledgementofadulterine (zimut)and incestuous (beqirb zemedamoch mekakel

betederegewosibyetewelede)childrenisconsideredasanassaulttothelegitimatefamily.

Art.131isonlymeanttoavoidinterferenceofacknowledgementifthechildhasanalready

establishedfiliationbypresumptionofpaternityandnottoexcludedisownedandincestuous

childrenfrom thebenefitofthevoluntaryacknowledgementofpaternity.Art.192

(B)Form ofAcknowledgment-Art.133

-adeclarationmadebeforeanofficerofcivilstatus;or

-awillmadeinwriting;Arts.881and884oftheCivilCodeor

-adocumentattestedbyacompetentauthority.

(C)Acknowledgementtobemadebywhom-itistobemadepersonallybytheallegedfatherof

thechild.

(D)AcceptanceofAcknowledgementtobemadebywhom?-Art.136

Acknowledgementcannotbeeffectiveunlessitisacceptedbythechildtobeacknowledged

wheresuchchildisofage.

Ifthemotherisaliveandinpositionofmanifestingherwillanacknowledgmentcouldbeeffective

onlyifsheacceptsitaswell-founded.(possiblybethefatherofachild)

F.Non-revocabilityofAcknowledgement(Art.140ofRFC)-theprinciplePactaSuntServandaworks.
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However,revocation ofacknowledgementmaybe allowed when the fatherwho made the

acknowledgmentisaminor.

G.AnnulmentofAcknowledgement-art141Iftheconsentoftheacknowledgerisvitiatedbyavice

ofconsent,acknowledgementmaybeannulled(invalidated).

H.SeveralAcknowledgementsProhibited(Art.142RFC)

3)JudicialDeclarationofPaternity(Arts.143-145oftheRFC&Art.758-761ofCC)

RegulationofConflictPaternity

there is no possibilitywhere a child can have two fathers byoperation oftwo modes of

establishingpaternityindifferent“hierarchies”.

Theconflictariseswhenthemotherhasarelation(marriageorirregularunion)providedbylaw

withtwoormorepersonsandthechildcouldsimultaneouslybeattributedtothepersonineach

relation.

DisowningArt.177vs166-178

A)MeaningofDisowning-isa“…term appliedtotheactthepurposeofwhichistowipeoutthe
presumptionofpaternityestablishedagainstthehusband,whenhecannotbethechild’sfather.

-Personsotherthanthepresumptivefatherhavenothingtodisown.

B)DisowningasDistinguishedfrom OtherModesofContestingLegitimacy-onecanbringan

actionincontestationofmaternityasperArt.163-166

Insuitofdisowning,however,oneisspeciallycontestingthatthepresumptionofpaternitytaken

againsthim iscontrarytothetruth.Here,thepersoniscontestinghispaternity.AsArt.167

actiontodisownisbroughttodisclaim thelegitimacyofchildrenwhoareundertheprotectionof

thelegalpresumptionthattheyarethechildrenofthepersoncontesting.

unliketheothermodesofcontestinglegitimacy,disowningiscontestationofpaternity.

ProofofFiliations

Proofoffiliationisnotestablishmentoffiliationbutitisratherprovingtheexistenceofsuchfact
wheresuchfactiscontestedbyinterestedthirdparties.
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1)ProofbyRecordofBirthandPossessionofStatus-Art.154vsArt.332(2)oftheRFCand

therelevantprovisionsoftheRegionalFamilylaws.

2)bypossessionofstatus-art155 vsArt.156-Beforeoneresortsto provehiscaseby

possessionofstatus,oneshouldconvincethecourtthatbirthcertificatewasnotissued

from theveryoutsetorbirthcertificatewaslost,destroyedorstolen.

Summaryp.201 RQp.203

CHAPTEREIGHT

ADOPTION

AdoptionDefined

Thecreationofparent-childrelationshipbyjudicialorderbetweentwopartieswhousuallyare

unrelated.Black’sLawDict.

AdoptioninEthiopiabothincountryandintercountryisgovernedbyinternationallawsand

conventionstowhichEthiopiaisasignatoryandbyitsnationallawsparticularlytheRFCand

regionalfamilylaws.

EssentialConditions-Art.184vsCRC

Astomaritalstatusoftheadoptiveparents,thereisnoprovisionwhichprohibitsadoptionbya

singleperson.However,iftheadopterismarriedthechildisadoptedbyspousesjointlyasper

Art.180.

Art.190(1)oftheRFCprovidesthatboththefatherandthemotheroftheadoptedchildmustgive

theirconsent.

anagreementofadoptiondoesnotproduceanylegaleffectunlessitisapprovedbythecourt.

-thecourtisrequiredtotakeintoconsideration,Art.194

EffectsofAdoption

A)Marriage-Art.181oftheRFCalsoprovidesthatanadoptedchildshall,forallpurposes,be

deemedtobethechildoftheadopter.

B)Succession-thereisnoprovisionunderourlawwhichpermitsorprohibitsanadoptedchildfrom

inheritinghisnaturalparents.But,2argumentsrhere

-Firstthechildisconsideredasachildnaturallybornintothefamilyoftheadoptiveparents,he

forfeitstherightofinheritinghisnaturalparents,forArt.836

-Secondastheadoptedchildshallretainhisbondswithhisfamilyoforigin,ifsohisrighttoinherit
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isnotinjeopardyashisrelationisn’tdissolved.

However,thereisnoaprovisionintheCivilCodewhichprohibitstheadoptedchildfrom inheriting

hisnaturalparents.

Withregardtotheinheritanceofthepropertyoftheadoptedchild,itisthefamilyofadoptionthat

istheascendants,descendantsandcollateralsoftheadoptiveparentswhohavetherighttoinherit.

Art.183(3)

C)RightsandObligationsastoSupportandCare(maintenance)-Adoptiveparentsareduty-bound

tosupportandcarefortheadoptedchild.Art.198

Inter-countryAdoptions

Thefirstschemeofinter-countryadoptionwasarrangedinthe1940sbythefamilywelfare

associationinEnglandinconjunctionwiththeAmericanBranchoftheInternationalSocialService

Organization.

InEthiopia,themaincauseforthestartofinter-countryadoptionasanalternativecarefor

orphanedandabandonedchildrenwasthe1974/75draughtandfaminethatresultedinorphaned

andabandonedchildren.

NowadaysinEthiopia,therearetwokindsofinter-countrycases.Thefirstoneisthebiological

mothervoluntarilyrelinquishesherchildrenforpersonalreasons(privateinter-countryadoptions)

Theotherisadoptionoforphanedorabandonedchildrenorchildrenwhoseparentsareilland

hencehavenooneelsetoactontheirbehalf(agencyinter-countryadoptions)

-inthefieldofprivateinternationallaw,twoaspectsmustbedistinguished.Oneconcernsthe

choiceoflaw;theothertheexerciseofjurisdiction.

PlacementoftheChild-theplacementofachildinanothercountryshouldbecarriedoutby

competentauthoritiesandmustnotresultinfinancialgainforthepartiesinvolved.

SelectionofAdoptiveParents-theexaminationofthepersonalqualitiesoftheadopterisof

specialsignificance.Art.193

SafeguardsforChildreninInter-countryAdoption

Follow-up Work-This can be done byrequesting concerned governmentalas wellas non

governmentalorganizationsfoundinthechild’scountryofresidenceegperiodicalvisits

TheChild’sRighttoIdentityandSecrecy-Art.7ofCPCstatesthatthechild’srighttoknow its

naturalparentswillhaveto berestrictedbyoperativelegalsolutions,aimedatkeepingthe
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adoptionsecret

PreventionofUnlawfulActsinInter-countryAdoption

inmoststatesitisacrimetoofferorreceivemoneyoranyvaluableconsiderationforrelinquishing

oracceptingachildforadoptionArt.11&Art.35CRC

HagueConferenceonInter-countryAdoptionscallsforadoptionstobeorganizedbyauthorized

adoptionagencies.

RevocationofAdoption

itcannotproduceanylegaleffectunlessitisapprovedbythecourt.Art.195Art.196

Thecourt,beforegivingthedecisionofapproval,conductsseriousinvestigationsandinquiresto

makesurethattheagreementofadoptionisinthebestinterestofthechildinallrespects.

Summaryp.225RQp.226

CHAPTERNINE

OBLIGATIONTOSUPPLYMAINTENANCE

RationalebehindtheObligation-amoraldutythatexistsamongfamilymembers.Whenamember

ofafamilybecomesneedy,nooneisnearerthanthefamilymemberstomaintainsuchmember.

SubjectMatteroftheObligation-Art.197-maintenancecompriseseverythingindispensablefor

sustenance,dwelling,clothing,medicalattendance,educationandtransportationdependingupon

thefinancialcapacityofthedebtor.

Persons between whom the obligation exists-Art.198-213 a person is obliged to supply

maintenancetohis/heradopteeoradopterasthecasemaybe.

ThisisbecauseArt.181oftheRFCclearlyprovidesthat(withoutprejudicetoArt.182ofthesame

code)anadoptedchildforallpurposes,bedeemedtobethechildoftheadopter.

maintenancecreatesadebtorcreditorrelationship.

TerminationoftheObligation-AlthoughtheEthiopianFamilylawshavenotfullyincorporatedthe

groundsoftermination,zffr

A)Agreementoftheparties:-Thedebtorandthecreditormayagreetoterminatesuchrelationship

withoutaffectingthemandatoryprovisionsofthelaw.

B)Theabilityofthecreditortoearnhis/herlivelihood:-oneisentitledtoclaim maintenance

allowancewhenoneisnotabletoearnhis/herlivelihoodbyhisher/owneffortduetosome

reasons.

C)Inabilityofthedebtortodischargetheobligation
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D)Condemnationofcreditor(Art.200RFC):-wherezcreditorcommitsorattemptstocommita

criminalactagainstthelifeorpropertyoftheascendantsordescendants,spousezdebtor&z

latter.

Summaryp.235RQp.236

CHAPTERTEN

SETTLEMENTOFDISPUTES

SettlementofDisputesArisingoutofMarriageandIrregularUnion

SettlementofDisputesbyCourt-Article91,82,81113,111

ifthespousespetitionthecourtfordivorce,theRFCrequiresthecourtstodiscusswiththeparties

patientlyandgivethepartiesacoolingperiodinordertocalm downtheiranger.

Thecourtdirectsthepartiestoarbitratorsoftheirownchoicesothattheywillenduptheirdispute

inreconciliation.

-113(1)-practicallycourtsrenderdecisionswithoutgivingreasonsastowhythecustodyofachild

isentrustedtothefatherorthemother.zisisaproblem

-courtsgivedecisiononlyontheinterestsofthechildren.buttheremustbeadditionalconditions

thataretobetakenintoaccountbythecourts.

-Courtsafterpronouncingdivorceclosethefileandthereisanotherfiletobeopenedforthe

partitionofpropertyofthespousesbecausethecourtconsidersthiscaseanew.

SettlementbyArbitration-Althoughfamilyarbitrationwascriticizedfornottreatingwomenin

equalfootingwithmen,theRFCandtheregionalfamilylawshaveretainedthisalternativedispute

resolutionmethod.buthavesignificantlyreducedtheirpower.

arbitrationcouldonlyserveasanalternativemechanism ofdisputesettlementandthereasonfor

thisisthatifarbitrationoutsregularcourtsformattersoffamilydisputesthentherightsofwomen

wouldbeatstake.

Art.119oftheRFCconfersthepoweruponthedisputantstoappointthearbitratorsandthe

numberofthearbitratorsisnotlimited.

Article121-zsoledutyofthearbitratorsistomakeanexhaustiveefforttoreconcilethespouses.

Article82(2),120,

SettlementofOtherFamilyDisputes

1)ChildCustody-believedtobethebestpossibleindividualsfortheproperupbringingandnurture
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oftheirchildren.

Article113(1)oftheRFC,thecourt,afterpronouncingthedissolutionofthemarriage,hastodeal

withthreeimportantmatters:childcustody,maintenanceallowanceforthechildandvisitation

rightofthechildandthenoncustodianparent.

TheRFCtriestostateelementsthatthecourthastotakeintoconsiderationratherthanapplying

the‘bestinterest’standardortheoutdated‘maternalpreference’rule.

2)MaintenanceAllowance-Article198,113,202,197

3)VisitationRight-grantedtononcustodialparent.itshouldnotgoagainstthebestinterestsofthe

child.

Thus,courtsputseveralrestrictionsonthisrightlikefrequency,lengthandlocationofvisitation

andwhethersomeoneelseorthirdpartybesidesthenon-custodialpatentmustbepresent.

therearecaseswherebythecourtsimplyawardsthechildcustodyrightandvisitationrightto

eitheroftheparentsbasedonthemerejointagreementoftheparents.

Summaryp.257RQp.158

2. LAW OFSUCCESSIONS

CHAPTERONE

DEVOLUTIONOFSUCCESSIONS

GeneralconsiderationsofTHEdevolutionofAsuccession

1)TheConceptofPatrimony-istheestatethatdescendedfrom thefathertohisdescendants.

However,thisdoesnotexcludetheestatethatdescendsfrom themothertoherdescendants

and/orfrom otherancestorsinthepaternalaswellasinthematernalline.

2)OpeningofSuccession-Article826oftheCC,thesuccessionofthepersonopensattheplace

he/shehadhis/herprincipalresidence(174)atthetimeofhis/herdeath.

3)ThingsmakingupaSuccession-Art.827-Asamatterofprinciple,allofthepropertywhichwere

owned orpossessed bythedeceased on thedayofhis/herdeath (hereditaryestate)shall
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constitutehis/herinheritance.

*LifeinsuranceArt.691Com C.

*PublicServants’PensionsProclamation № 345/2003 and the amendmentProclamation №

424/2004.Pensionismoneypayabletothespouse,childrenorparentsofthedeceasedperson

basedonconditions

Art35(1)ofthisProclamation,ifapersonwhoisagovernmentemployeedies,thewidoworthe

widowerwouldbeentitledtoreceive50%ofthepensiontowhichthedeceasedwasorwouldhave

beenentitled.

Thespouseortherelativeofthepensionerhasnorighttopassthepensionallowancetowhich

he/sheisentitledtohis/herheirswhenhe/she(thespouseortherelative)dies.Therefore,pension

allowancedoesnotconstitutethehereditaryestateofthedeceased.

Pensionmoneyisnottheestateleftbythedeceasedatthetimeofhisdeath.Thepurposeof

pensionistosupportthepensionerwhenheisunabletoearnhislivelihoodthroughhisworkorto

supportthosewhoweredependentonthepensioner(onlyspouseandverycloserelatives)

*indemnitycannotform partoftheinheritanceofthedeceased.Forinstance,ifthepersonwhois

entitledtoreceivetheindemnitypaymentdies,themoneycannotgotohisheirs.

3)CapacitytoSucceed-Articles830&831,theheirand/orlegateemustsurvivethedeceased

(aliveatthetimeofthedeathofthedeceased)&theheirand/orlegateemustnotbeunworthy.

thelawassumesthatsuchpersonshavediedsimultaneously(atthesametime)andhencenoone

hassurvivedtheother(calledCommorients)Art.832.

thesepersonshavenotsurvivedoneanotherandtheycannotsucceedeachother.

Art.833,iftheheirhimselfdies,alltherightsoftheheirinthesuccessionofthedeceasedshall

passtotheheirsoftheheir.

inordertosucceedthedeceased,theheirand/orthelegateemustnotbeanunworthyperson.An

heirand/oralegateecanbecomeunworthybecauseofhiscriminalactions,838-840

Whenthefatherofamerelyconceivedchilddies,thelawconsidersthattheinterestofthechild

requireshisconsiderationasaperson.

Thelawofsuccessionmakesnodistinctionbasedonthestatusofachildwhethersuchchildis

borninmarriage,outsideawedlockmarriageorheisanadoptedchild.

withrespecttonationalityoftheheir,nodistinction.Butthisruleissubjecttotheprovisionsofthe

CCwhichrestrictownershipofimmovablepropertybyforeigners.Arts390—393.
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INTESTATESUCCESSIONSArticles842to848

thedeceasedleavesnowillatalloracourtforvariousreasonsinvalidatesthewillmadebyhim,it

issaidthatthesuccessionisintestate.

Devolutionaccordingtothedegreeofrelativity

A)Firstr/p-Childrenorotherdescendantsarenumberonecandidatestosucceedaperson(SeeArt.

842(1)).representationcouldbetakenasanexceptiontotheruleofsurvivorship.

B)Secondr/p-thefatherandthemotherofthedeceased.Inthecasewhereoneoftheparentshas

died before the deceased,such parentshallbe represented by his/herchildren (orother

descendants).

C)thirdr/p-Ifthedeceasedissurvivedbyallofthefourgrandparents,halfofthehereditaryestate

shallbe devolved on the paternalgrandparents and the resthalfwillgo to the maternal

grandparents.

D)forthr/p-Apersonhaseightgreat-grandparents,fouronthepaternallineandtheotherfouron

thematernalline.

Paternapaternis-maternamaternisArt851

Theexceptionalruleofpaternapaternismaternamaternisisdesignedtoallocateanimmovable

propertythatisobtainedbythedeceasedfrom oneofthelinesbywayofdonationorsuccession

totheheirsofthelinefrom whichthepropertyisobtained.

Escheat-Whentherearenoheirsofthedeceaseduptothe4threlationship,thepropertyshall

devolveontheState.

Representationandrenunciation-Representationisanexceptiontotherequirementofsurviving

thedeceased.Asarule,theheirmustsurvivethedeceased.

Renunciationisarefusaltoacceptthesuccession.Apersonmayrenouncethesuccessionfor

variousreasons.Ifheisrelativelyinabettereconomicposition.

WILLS

Awillisajuridicalactthatshallhavealegaleffectafterthedeathofthetestatororthewillmaker.

Thelawisverystrictwithrespecttotheformalityofmakingawill.Awillthatdoesnotsatisfythe

requiredformalitiesisinvalidbythecourtoflaw.

Willisaunilateraljuridicalactwhichisdifferentfrom contract,inwhichthelatterneedsatleast

twoparties.
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*Conditionsforthevalidityofwills

1)Personalnatureofwills-Noanyotherpersonmaytakepartinthemakingofawillonbehalfof

thetestatororbywayofassistinghim.

AccordingtoArticle858oftheCivilCode,notwopersonsmaymakeawilltogetherusingthe

samedocument,nojointwills.

2)Capacitytomakeawill-testamentarycapacitycommencesuponthecompletionofthe16th

year.Priorto this,the minorcannotmake a willeven with the consentofhis/herlegal

representative.Art.295ofRFFC.

judicialinterdictedArts861,368and862.

3)Provisionsdifficultorimpossibletoexecute-Art865(1)-Forinstance,AtoAyalew,inhiswill,

gavethebuildingoftheMinistryofEducationtohisfriendLemma.

4)Illicitprovisions-865-Ifthepurposeofthewillisunlawfulorimmoral,itsprovisionshallbeof

nolegaleffect.

4)Violence-Violencevitiatesthefreedom ofmaking,modifyingandrevokingawill.itmaynot

necessarilybedirectedtowardthetestator.Articles1706-1709and1808-1818aretheprovisions

ofthegeneralcontractsandtheyshallapplybyanalogy.

5)Undueinfluence-Althoughsuchinfluenceaffectsthemindofthetestator,itisnotconsideredas

aseriousthreat.However,thereareexceptionalcircumstancesinwhichundueinfluencecouldbe

agroundtoinvalidateawillorreducetheamountindicatedinthewill.

6)Fraud-Inthecaseofundueinfluence,thetestatorseeksothers'help.Inthecaseoffraud,the

testatormaynotnecessarilybeinaweakposition.Forinstance,thefraudstermaypromisetodo

somethingtothetestator,ifthetestatormakesawilltothebenefitofsuchafraudster.

7)Error-itisnotlogicaltoinvalidateawillforeverytrivialorminorerror.

*Form andproofofwills-Therearethreetypesofwills(SeeArt880).

1)Apublicwillisawillthatisreadinthepresenceofthetestatorandoffourwitnesses.The

testatorcanwritethewillinthepresenceofthewitnesses.He/shecanalsowritethewillinthe

absenceanyperson.Hemaywritethewillbyhimselforhemaygetitwrittenbyanotherperson

underhisdictationinthepresenceofwitnessesorevenintheabsenceofthelatter.

Thelawprescribesthefulfilmentofverystringentformalitieswhenonemakesawill.Thereasonis

thetestatorisnotinapositiontodefendhis/herpositionsifsomeonemakessomefraudulentact

againstthewill.
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Adeafperson,Ifheisunabletoreadthecontentsofthewill,hispresenceservesnouseful

purposeashehasnomechanism ofknowingthecontentsofthewill.

2)Holographwillisawillthatistotallymadebythetestatorhimself/herselfintheabsenceof

witnesses.Onlyliteratepersonsmaymakeit.

3)Oralwillisawillmadeverballytotwowitnesses.Art892oftheCivilCode,thetestatordoesnot

makeanoralwillundernormalcircumstances.Hemakessuchawillwhenhefeelsthatheis

goingtodiewithinshortperiodoftime,particularlyafteraccidents,shocksorsimilarsituations.It

canbesaidthatoralwillisnotaproperwill.Thetestatorcanmakeonlyrestrictedtestamentary

dispositionsthroughanoralwill.

*Revocationandlapseofwills-Byanotherwill,Byanexpressintentiontorevoke,madeinthe

samemannerasawill,i.e.,thismustcomplywiththeformalitiessetoutbythelaw,Bydestruction,

Byalienationofthethingbequeathed

Lapseofwilltakesplacebytheoperationofthelaw.

1)aholographwillshalllapsewhereitisnotdepositedwithanotaryorinacourtregistrywithin

sevenyearssinceithasbeenmade.

2)Ifachildisbornafterawillismade(whetherapublicoraholographwill)suchawill,shalllapse

ifthenewlybornchildacceptsthesuccession.

3)However,suchalegacycannotlapsewherethemarriageisdissolvedbydeath(butbycourtor

divorce,itwilllapse)

4)Whenthelegateediesbeforethetestator.

5)Whenthelegateecannotsucceedthetestator,unworthiness.

6)Whenthelegateedoesnotwanttotakethelegacy.

*Contentsandinterpretationofwills-Art909listsdownthecontentsofawill.Butthisshouldnot

beseenasanexhaustivelist.

Courts,especiallytheSupremeCourtmayconstrue(orinterpret)awill.

Thegeneralruleofinterpretationisthatwordsmustbeconstruedintheirusual,orliteral,sense.

*ConditionalLegacies-suspensiveconditionorconditionprecedent,thelegateeshallwaituntila

certaintimelapsesoruntilacertaincircumstanceoccurs.

Resolutiveconditionorconditionsubsequentisasituationwherethelegateebringsbackwhathe

receivedfrom thesuccessionwhenacertainconditionisfulfilled.

*Charges-Chargeistheorderofatestatoragainsthisheirsand/orlegateesinwhichhebinds
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them totakesomeresponsibilityortakecareofoneormorepersons.

*Substitutiovulgaris-Analternativeheirwasappointedintheeventthatthepersoninstitutedas

theprimaryheirfailedtobecometheheir(e.g.becausehediedbeforethetestatororrefusedthe

inheritance).Article928

*Entails-Itisarestrictionofinheritancetoalimitedclassofdescendantsforatleastseveral

generations.Itismainlylinkedwithrealestate.Theobjectofentailistopreservelargeestatesin

landfrom thedisintegration.

*Disherison-isanorderpassedbythetestatortoexcludehisheirsfrom thesuccession.Itusually

servesasameansofpunishmentforthemisbehaviorofhisheirs.

Expressdisherisonisakindofdisherisoninwhichthetestatorexcludeshis/herheirfrom the

successioninanexplicitmannerbystatingclearlythathe/shehasdisinheritedtheheir.

Thelawdoesnotlistdownwhatthingsarejustifiableandnotjustifiable.Ajustifiablereasonisa

subjectivestandard.

Thecourthasapowertoexamineanddecidewhetherthereasongivenbythetestatorisjustifiable

ornot.itcannotascertainwhetherthegivenreasonistrueorfalse.Itisnotpossibletopassa

decisionbyhearingonlyoneparty.Anystatementthatthetestatorgivesisatruestatement.

Therefore,theheircannotclaim thatthestatementofthetestatorisuntrue.

CHAPTERTWO

LIQUIDATIONOFSUCCESSION

TheEssenceof"Liquidation"Article944

Liquidationisthesettlementofaccountsorthewindingupofthebusiness.[Itis]theactor

processofmakingofclear,fixedanddeterminedthatwhichwasbeforeuncertainorunascertained.

Payment,satisfaction,collection,orrealizationofassetsanddischargesofliabilities;windingupor

settlingwithcreditorsanddebtors.

heirs-at-law1061(1)and/orlegateesbyuniversaltitle915(1)

TheGuidingPrinciplesofLiquidation-Art.942-Solongasasuccessionhasnotbeenliquidated,

itshallconstituteadistinctestate.

But,whatdoes“adistinctestate”mean?Literally,adistinctestatemeanssomepropertysetaside

foraspecialpurpose.

thelawconsidersthesuccessionadistinctestate.Theprimaryreasonbehindthismoveseemsto

betheprotectionoftheinterestsofrightfulpersons.
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Whoisthe"Liquidator"?-Article946

Theliquidator,therefore,isnothingbuttheinstitutiondesignatedwiththetaskofcarryingoutthe

liquidationofagivensuccession,naturalorphysicalpersons.

MechanismsofAppointmentofaLiquidator

1)DesignationbyLaw-Whereapersondieswhollyintestate;orwherethedeceaseddies without

leavingawillatall;orwherehediesleavingawill,butthewilliseithersubsequentlydeclared

invalidbycourtorfailstoappointaliquidator,thefunctionofliquidatorwilldevolvetohisheirs-at-

law.

Article947“ipsofacto”or“Designationbythelaw”-heirsautomaticallybecomeliquidatorsbythe

operationofthelaw.Theyassumetheofficebecauseofthemerefactthattheyhappentobethe

heirs-at-lawofthedeceased.

2)AppointmentbyWill-anypersonhethinksfitbuthemaychooseoneormoreofhisheir-at-law

tobetheliquidatorofhissuccession.

thedeceasedmayhaveleftavalidwillbuthadfailedtomakeanyexpressdispositionastowhom

hewishestobetheliquidator.Article948(2)“ipsojure”tothelegateesbyuniversaltitleappointed

inthewill.

Akintotheterm “ipsofacto”inArticle947,theterm “ipsojure”inArticle948(2)oftheCivilCode

appearstobeconfusing.Thetwotermsseem tobemisplacederroneously.Theybothwouldhave

beenmoresensibleiftheyswitchedplaces.

3)IncapableLiquidator-Apersonmaybetheheir-at-law ofthedeceasedormighthavebeen

appointedalegateebyuniversaltitlebythedeceasedinhiswill.

Egthelawassignsthetutoroftheincapablepersontorepresentthelatter.

4)AppointmentbyCourt-Itappointsaliquidatorupontheapplicationofanyinterestedperson.In

thepresentcontext,alegateebysingulartitleorthepublicprosecutorcouldberegardedas

interestedperson.

5)OtherCasesofJudicialAppointment-Thecourtmayreplacealiquidatoralreadyappointedin

termsofArticles947,948,949,or950.Zgroundsr950(1,2,3)

thecourtactsupontheapplicationofanyinterestedperson(anheir-at-law,alegateebyuniversal

orsingulartitle,orthepublicprosecutor)

NatureoftheFunctionsoftheLiquidator-Thefunctionofliquidatorisvoluntary.Nopersonis

boundtotaketheofficeoftheliquidatorwithouthisconsent&mayresignafterstartinghis
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functions(Article954(2)cum.Article961).

PowersandDutiesoftheLiquidator

theliquidatormaynotresignwhilethereareperishablegoodsouttherethatseekhisimmediate

attention.

PowersandDutiesoftheLiquidator

-Searchforawillofthedeceased-Determinationofpersonswhoarecalledtothesuccession

-Determinationofthepropertythatconstitutesthesuccession

-Administrationofthesuccession

OptionofHeirsandUniversalLegatees

Sincesuccessionisobviouslyanindividualright,anypersonwhohasrighttosucceedadeceased

personisatlibertytomakeanelectionastowhetherhewillacceptthesuccession.

therightsofsuchcreditorsshallnotbeaffectedbytheheirrenouncingthesuccessioninfraudof

theirinterests.thecreditorsmay,whereitisprejudicialtothem,applytothecourttoannulthe

renunciationbyinvokingthedeviceof“ActioPauliana”

CertificateofHeir-anheircanbeforethatapplytothecourtandobtaina“certificateofheir”Article

996(1)

PetitioHaereditatisAlawfulheirmaysuethepersonwhohasobtainedacertificateofheirwithout

avalidtitlewithaviewtoredeeminghisright.Thesuitsuchanheirinstitutesistechnicallycalled

theactionof“petitiohaereditatis”.Article999

Art1000-Itisnogoodevenifthedefendantinvokestheprovisionofpropertylawthatauthorizes

acquisition ofownership through possession in good faith.Hecannotavailhimselfofthis

provisionbyclaimingtohavebecometheownerofsuchpropertyasaresultofhisgoodfaith.

administration succession-The liquidatoris expected to administerthe properties ofthe

successionwiththeprudenceandzealofabonuspaterfamilias2.mustactashonestlyand

diligentlyasagoodheadofafamilydoes.

paymentofdebtsclaimedfrom thesuccession-

1)debtswhichareimputabletothedeceased-includetheexpenseofthedeceased’sfuneral,

debtsheassumedduringhislifetime,claimsofmaintenancebyhisrightful,andpropertieshe

bequeathedtolegateesbysingulartitle.

claimantsoftheseparticulardebtsarecreditorsofthedeceased,ratherthanofthesuccession.
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2)debtsthatareattributabletothesuccession-includetheexpensesofadministration,liquidation,

andpartitionofthesuccessionsuchasthoseincurredforaffixingofseals,drawingupofinventory,

preservationofproperty,partitionanddeliveryoftheinheritancetotheheirs,etc.

forpurposesofpayment,creditorsaretreateddifferentlyonthebasisofthepriorityattachedto

thedebtstheyclaim.

Funeralexpenses -Articles 1014 (a)and 1015 (1).Expenses incurred forpurposes of

administrationandliquidationshouldbepaidnexttothefuneralexpensesart1014(b)

DebtsoftheDeceased-couldbecontractual,non-contractual,orpenalbynature.

Creditorswithspecialprivilegearesuchcreditorsasworkersclaimingpaymentunderemployment

contracts.Ordinarycreditorsarecreditorswhodonothaveanysecurityorwhoarenotconferred

withaspecialprivilegebythelaw.

Ordinarycreditorswhosedebtsareexigiblearecreditorswithliquidatedandmatureclaims.

creditorsnotexigiblerwizdebtsthatarenotyetliquidatedandmature,thosewhohaveconditional

claimsovertheestatemayrequiredepositofsecuritiesfrom theliquidatortoensurethathewill

laterpaytheirclaimswhentheyfalldueorwhentheconditionsattachedtotheclaimsmaterialize.

Alegacybysingulartitleisadispositionwherebythetestatorcallsaperson,otherwisecalleda

legateebysingulartitle,toreceiveaspecificpropertywhichformspartoftheinheritance,912

Inthenormalcourseofevents,alegateebysingulartitlemaynotgethislegacyatalliftheentire

propertyoftheinheritanceisspentearlyservingthedebtswithprecedence.

closureofliquidation-Article1052–1059

CHAPTERTHREE

PARTITIONOFSUCCESSION

Aftertheliquidationprocesscomestoanend,thefollowingphaseispartitionoftheremaining

hereditaryestateamongtheheirsanduniversallegatees.

Thisphaseshallexistonlyifsomepropertyisleftfrom theliquidationphase.

Partitionmaynotnecessarilyfollowwhenliquidationcomestoanend.Thecoheirsmayjointlyown

thepropertythattheyacquiredfrom thesuccession.

Thejointownershipofpropertybythecoheirsisdifferentfrom thecommunityofpropertyof

spouses.partitionofthepropertymaybemadeaftersometimeifaco-heirappliestothecourt
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-Inthecaseofspouses,everypropertyinthehandsofthespousesispresumedtobea

commonproperty,whileonlythepropertyobtainedfrom thesuccessionisthecommonorjoint

propertyofthecoheirs.

-Thecommonpropertyofthespousesremainstheircommonpropertyso longastheir

marriageexists,butthejointownershipofcoheirsstaysonlyforalimitedtime,unlesstheco-

heirsagreetojointlyownforlongertime.

-Thespouseshaveanequalrightovertheircommonproperty,butthecoheirsmayhaveadifferent

proportion,especiallyinthecaseoftestatesuccession.

Art.1064(1)seemstolaydownyetanotherexceptiontoArt.1062.

Collationbycoheirs-art1064-1078-bringingbackofpropertiesthatweregivenbydonationtoa

descendantbytheascendantduringthelifetimeofthelatterintothesuccession.Collationis

devisedtobringequalityamongthecoheirs.

itisonlydescendantthathasacceptedthesuccessionwhoshouldbeobligedtobringbackthe

donationshe/shehasreceivedfrom his/herascendantorparent.Thetestatormayalsoexempthis

descendantfrom collation

Modalitiesofpartition-art1079-1096-bemadeasperthetermsoftheagreementtobemadeas

betweenthecoheirs.

Wherethecoheirsfailtoagreeonhowpartitionshouldbemade,itshallbemadeinaccordance

withtheprovisionsofthelaw.

Asarule,partitionmustbemadeinkind.3Thatis,insteadofsellingthepropertyanddividingthe

liquidcashorthemoney,thelawconsidersitgoodtodividethepropertyasitis.

Zr/nb/noramongcoheirsafterpartition-Basically,therewillbenobindingrelation,whether

contractualorlegal.However,arts1097-1112.

Conventionsrelatingtoaninheritance

thelaw doesnotrecognizeanyagreementmadeinconnectionwiththeinheritanceofaperson

whileheisstillalive.

Anyagreementastohow thesuccessionofthedeceasedshalldevolveontheheirsoran

agreementmadebetweenthirdpartiesandheirs,particularlybeforetheopeningofthesuccession

shallbeofnoeffect.

PactsonFutureSuccessions-A“pact”isanagreementmadebetweentwoormorepeople.The

3 Article1086(1),Id.
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lawdoesnotallowpeopletomakeagreementsonasuccessionthathasnotyetopened.

PartitionsmadebyDonations-anycontractorunilateralundertakingrelatingtothesuccessionofa

personwhoisalivewillhavenolegaleffect,unlessitisexpresslyauthorizedbylaw.

However,undercertain conditions,the law allows certain persons to validlypartition their

propertiesbywayofdonationswhiletheyarestillalive-Article1117

Suchdistributionistechnicallydifferentfrom succession.Nevertheless,withoutprejudicetotheir

technicaldifferences,thetwoprocessesproducesomehowsimilarlegaleffects.

partitionshouldbemadeincompliancewiththeformalityrequirementsprescribedbythelawfor

donationsintervivos.4 Articles2427through2470oftheCivilCode,whichspecificallygovern

donations,provideforthoserequirements.

Donationintervivosisadonationmadewhilethedonorisalive.Thedoneereceivesthedonated

propertyduringthelifetimeofthedonor.

Donationmortiscausaisadonationgiveneffectafterthedeathofthedonor.Itissimilarwitha

bequestleftbyawill.Assuch,itissubjecttotheprovisionsgoverningwills.art2428.

3PROPERTYLAW

UNITONE

GENERALOVERVIEVOFPATRIMONY,PROPERTYANDPROPERTYLAW

RightsprotectedunderzCivilLaw&zconceptofpatrimony
patrimonialrightsrthosethathaveapecuniaryvaluesuchaspropertyrightsoverthingsandrights
arisingoutofcontractualrelationsorthosearisingoutofextra-contractualrelations.
patrimonialrightsarealsoreferredtoasrightsin-personam /personalrights/becausetheycanbe
exercisedagainstaspecificpersonorpersons.
patrimonialrightsoverthings/propertyrights/aregovernedbythelaw ofpropertyandtheyare
alsocalledrightsin-rem/realrights/sincetheycanbeexercisedagainstanypersonwhomay
interferewiththeright-holder’senjoyment.
Thetotalityorunityofpatrimonialrightsandobligationsofapersonconstituteshispatrimony.
extrapatrimonialrights,thosethatcannotbeassessedintermsmoneysuchasfamily,political

andcivilrights&governedandprotectedbyfamilylaw,penal/criminallaw

4 Article1118,Id.
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THECONCEPTOFPROPERTY

propertymeanseverythingthathasmaterialormoralvalueforhumanbeingsbeginningwiththeir

ownbody,reputation,andfreedom tothinkandact.

initsnarrowerandproperlegalsense,propertymaybedefinedasanexclusiverighttocontrol,use,

transfer…anobjectorathingofeconomicimportanceanditsfruits,excludeallotherpersonsfrom

itsuseandenjoyment.

DEFINITIONANDSCOPEOFPROPERTYLAW

Propertylawdealswiththeallocation,use,andtransferofwealthandobjectsofwealth.Property

lawdoesnotdealwiththerights,privilegesintheabstract;itdealswithrelationshipsbetweenand

amongpersons.

THEORIESOFPROPERTY

Therearetwomaingroupsoftheoriesofproperty;thefirstgroupattemptstoexplainhowprivate

propertycametoexistence,i.e.itdescribesthefacts,whichpurportstoshowtheoriginofprivate

property.Itattemptstoexplainhowthingscametobeownedprivately.

theothergroupoftheoriesisconcernedwithpassingajudgmentontheinstitutionofprivate

propertyandattemptstojustifyorcondemntheinstitution.

THEORIESREGARDINGORIGINOFPROPERTY

A.THEPOSITIVISTTHEORY-lawisnothingbutthecommandofthesovereign,thatis,therules
promulgatedbygovernmentofficialsforreasonsofpublicpolicy,protectionofindividualrights,
promotethegeneralwelfare,increasesocialwealthormaximizesocialutility,JeremyBentham.
B.THEHEGELIAN THEORY -Hegelconcludesthatthepersonbecomesarealselfonlyby

engaginginapropertyrelationshipwithsomethingexternal.Sucharelationshipisthegoalofthe

person.

Hence,privatepropertyoriginatedintheperson’sattempttoactualizehis/herfreewill,i.e.,when

someoneextendshiswilltoexternalthingshemakesthatthingapartofhimself.

C.THEOCCUPATION/FIRSTPOSSESSION/THEORY-therightofpossessioncontinuedonlyfor
thetimeonlytheactofpossessionlasted.triestojustifytheexistenceofprivatepropertyonthe
groundthatthefirstoccupiershouldberewardedandpropertyacquiredinsuchamanneris
ethicallyjustifiable
Property,bothinlandsandmovables,beingthusoriginallyacquiredbythefirsttaker,whichtaking
amountstodeclarationthatheintendstoappropriatethethingtohisownuse,itremainsinhim,by
theprincipleofnaturalslaw.
D.LABORORENTITLEMENTTHEORY-JohnLockearguesthatnaturalreasontellsusthatmen,
beingonceborn,havearighttotheirpreservation,Godhasgiventheearthtohumankindin
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common.
Thoughtheearthandallthecreaturesarecommontoallmen,everymanhasapropertyinhisown
persontowhichnobodyhasanyrighttobuthimself.Thelaborofhisbodyandtheworkofhis
hands,wemaysay,areproperlyhis.

THEORIESREGARDINGTHEJUSTIFICATIONOF PRIVATEPROPERTY

A)Occupationtheorytriestojustifytheexistenceofprivatepropertyonthegroundthatthe

firstoccupiershouldberewardedandpropertyacquiredinsuchamannerisethically

justifiable.

B) Labortheory-privatepropertyistheresultofindividuallaborbecauseindustry(hardwork)

shouldbeencouragedbygrantingtoaworkertheownershipoftheres,whichiscreatedby

hislaborsothatevengreaterproductivityisachieved.

C)TheUtilitariantheorythefunctionofthelegislator/stateistomaximizethesum ofhuman

felicity(Utility)orhappiness,andprivateproperty,whichistheexpectationofprotection

providedbythestate,isjustifiablebecauseitincreaseshumanfelicity/happiness.

D)HegelianTheory-Propertyisapartofthepersonalityoftheownerandtheprotections

providedforpropertyofthepersonareprotectionsfortheperson.

E) MarxistTheory-Accordingtothecommunists,thehistoryofallsocietiesintheworldisthe

historyofclassstrugglesbetweentheslavesandfreemen,feudallordsandserfsorvassals,

thebourgeoisieandtheproletariat.

Theserelationswerenotalwaysbasedonequalorevenfairexchangeoflaborandwagesorother
form ofpayments..Ineffectprivatepropertyservedandisservingasameansofexploitationof
theslavebytheslaveowner...
OBJECTSOFPROPERTY
‘objectsofproperty’maybedefinedasthegoodsorthingsoverwhicharightofpropertymaybe
exercised.
1)Athing,whichiscorporealandtangiblematter,whichhasanorganicorphysicalunity,for

exampleahorse,blockofmarble.

2)Athing,whichiscorporealandtangible,butconsistsofspecificthings,forexample,aflockof

sheep,ahouse.

3)Athing,whichisneithermaterial/corporeal/,nortangiblebutwhichisanelementofwealth,for

exampleacopyrightorapatentright,aclaim forpaymentofsum ofmoney…etc.

underEthiopianlaw,arts1127-29&upto1140

INTRINSICELEMENTSOFTHINGSArt1132
-Rightsonordealingsrelatingtotheprincipalthingshallincludetheintrinsicelementsunlessthe
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partieshaveagreedexpresslythatsuchrightordealingsshallnotapplytothem.
-Athingthatbecomesanintrinsicelementofanotherthingceasestoexistasadistinctmovable
thing.
ACCESSORIESOFTHINGSArt.1136
-Intheabsenceofanexpressprovisiontothecontrary,rightsonanddealingsrelatingtothe
principalthingshallapplytotheaccessory1135
-Temporaryseparationofthethingshallnot,inanyway,terminatethecharacterofaccessories
1137
-Rightsofanownerorpossessorofathing,whichisconsideredasanaccessoryofanother
thingshallnotbeaffectedbyitstreatmentassuch.1138(1)
-However,theownerorpossessoroftheaccessorymaynotclaim itfrom thirdpartiesingood

faith who have acquired the principaltogetherwith the accessoryunless his rights to the

accessoryareevidencedbyadeeddatedpriortodatewhenitissodestined.Art1138/2/.

-theowner/possessorofaprincipalthingmayterminatethecharacterofaccessoryofsuchthing
atanytime,buthecannotdosoifathirdpartyhasalreadyacquiredarightinrelationtothe
principalthingwiththebeliefthathewillbenefitfrom theaccessory.Art1139

CLASSIFICATIONOFOBJECTSOFPROPERTY

CORPOREALANDINCORPOREALTHINGS-Thisclassificationisbasedonthephysicalormaterial
natureofthingsorobjects.Art1127
Incorporealthingsarethingsthatdonothaveamaterialorphysicalexistence,thatcannotoccupy
spaceandhencethatcannotbeperceivedbythesenses.
MOVABLEANDIMMOVABLETHINGS-Thebasisofthisclassificationisphysicalmobilityor
immobilityandthevalueorimportanceattachedtovarioustypesofproperty.
-SPECIAL MOVABLE THINGS-movable things by nature butto which the law attaches

characteristics ofimmovable things.The law does so mainlybecause ofthe importance

attachedtothesetypesofthings.

includesthingssuchasmotorvehicles,ships,airplanes,televisionsandbusinesses.Art2267(2)
3047(2)
-MOVABLESBYANTICIPATION-immovablethingsbynaturebutwhichthelaw considersas

movablethings.1133

IMMOVABLETHINGS-ourCivilCodedoesnotdefinetheconceptofimmovablethings.Itrather
enumerates,underArt1130,thethingswhichareconsideredasimmovableunderEthiopianlaw.
Accordingly,landandbuildingsareconsideredasimmovablethings.
immovablethingshavemoreeconomicaswellassocialvalueandthelaw providesthem more

protection.ComparetheprovisionsofArt1193and1195,1185and1186

-IMMOVABLESBYNATURE-1130

-IMMOVABLESBYDESTINATION-1136-aremovablethingsthatareplacedpermanentlywithan

immovablethingforthelatter'seconomicexploitation.horses,cattle,tractorsandothermovable
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things,whichareintendedtofacilitatetheuseandexploitationofaland,areconsideredas

immovablethingsbytheirdestination.

REALANDPERSONALPROPERTY-
Realrights/rightsin-rem/refertoeitherapowertorecoveraspecificthing,ormoreoftenaright
thatmaybeexercisedagainstanyperson,
personalrightsor/rightsin-personam/arerightsthatmaybeexercisedagainstaparticularperson.
-Therulesofintestatesuccessionaredifferentforthetwotypesofproperty.Comparethepaterna
-patternismaterna-maternisruleunderArt849-851
-Onlypersonalpropertycanbeownedabsolutely,whereasrealpropertycouldbesplitupinto

successiveinterests-tenancy,leaseusufruct…etc.

-Personalpropertywasprimarilyliableforthepaymentofdebts.

-Specialrulesoftransferapplytoimmovablethings.CompareArts1723/1/,1185,2877and2878
MISCELLANEOUSCLASSIFICATIONS
A.CHOSE(things)INACTIONANDCHOSEINPOSSESSION
Achoseinactionincludesallpersonalrightofproperty,whichcanonlybeenforcedbyactionand

notbytakingphysicalpossession.

IfAowesBtenpounds,Bhasachoseinaction.Anownerofacarhasachoseinpossession,
because,evenwhereanotherpersonisunlawfullyusingit,theownerhasarightofretakingit.
B.FUNGIBLEANDNON-FUNGIBLETHINGS

Fungiblethingsconsistofmovablethingsthat,inordinarydealings,areusuallydeterminedby
number,measurementorweightandhenceanyunitis,from itsnatureorbymercantileusage,
treatedastheequivalentofanyotherunit.
Non-fungiblethingsaremovableorimmovablethings,whichinordinarydealings,aredetermined
bytheirspecificidentity,Alandoravehicle
*Things may also be classified in to things thatare used orenjoyed by consuming or
alienating.foodstaffsareusedorenjoyedbyconsumption.Thesetypesofthingsceasetoexist
aftertheuse.Similarly,moneyisusedbyalienationortransferringittootherpersonsinexchange
forgoodsandservices.
UNITTWO

POSSESSION

THEORIESOFPOSSESSION
1)SAVIGNY’S/CLASSICAL/THEORYOFPOSSESSION-possessionconsistedoftwoingredients,

corpuspossessions(effectivecontrol)andanimusdomino(theintentiontoholdasanowner.)

2)JEHRING’STHEORYOFPOSSESSION-Heheldthatwheneverapersonlookedlikeanownerin

relationtoathing,hehadpossessionofitunless,basedonspecialpracticalconsiderations,the

lawdeniedhim possession.

apossessorisamanwho,inrelationtoathingresemblesanowner,i.e.,whohasdirectphysical

controlofsuchthing.noanimusdominoelement
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4)SALMOND'STHEORY-Hestartedbydistinguishingbetweenpossessioninfactandpossession

inlaw.

He then distinguished between possession ofphysicalobjects,which he called corporeal

possessionandpossessionofrights,whichhecalledincorporealpossession.

DEFINITIONOFPOSSESSION-itisthedetentionandenjoymentofathingbyapersonhimselfor

throughanotherpersoninhisname.

Possessioninthenarrowlegalsenseistheholdingofathinginthepowerofapersonwhointends

toexercise,withregardtoit,apropertyright.Art1140

Possessionis,inthebroadestsense,thestateorrelationoffactthatgivesapersonthephysical,

actualandexclusivecapacitywithregardto athingto carryoutactsofuseenjoymentor

transformation.

Thoughtheholderandthepossessorhavethesamephysicalcontrol,thedifferencebetweenthem

isfoundinthementalelement,i.e.,theintentofthepossessorandwhatdistinguishesthe

possessorfrom themereholderistheanimusdominoorthedesiretoholdforoneselfandnoton

behalfofanother.

ACQUISITIONOFPOSSESSION-isrealizedifthetwoconstitutiveelementsconcur,i.e.,wherethe

presentand exclusive powerto actphysically with regard to the thing (corpus)and the

manifestationsofanintentiontokeepthethingasowner(Animus)exist.

DEFECTSOFPOSSESSION-Art1146/1/-Possessionmaybeaffectedbyflawseitherinthemental
element/theanimus/orinthenatureofthephysicalacts/thecorpus/

1)PrecariousPossession,1146-ifthepersondoesnothavearightofownershipinrelationtothe
objectheholds.
thepossessionofausufructuary,alimiteduser/usage/,atenantfarmer,leaseholderorapledgee,

acreditorsecuredbyantichresis,atutorwithregardtoaminor'spropertyisaffectedbythedefect

ofprecariousness.

2)ClandestinePossession-iftheactsbywhichitwasacquiredandcontinuedwerenotsuchasto

beknowntotheoutside,especiallytothosepersonsagainstwhom theyaretobeclaimed.

3)Violence-ispossessionacquiredorcontinuedbyactsinvolvingphysicalorpsychological
violence.
TheEthiopianlaw doesnotclearlydeclareviolenceasacausefordefectivenessofpossession.
1146.However,wecandeducefrom theprovisionsofArt1148.
4)Ambiguity(Dubiousness)-whereitisnotclearwhetherthepersonisholdingathinginhisown
nameorinthenameofanotherperson.Art1146/3/
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EFFECTSOFPOSSESSION
-Possessionmaycreateownershipeitherbyoccupation1151,1168
-Possessionisaprimafacieevidenceofownership,1193
-Possessionisthebasisforcertainremediesbecausethelawprotectsapossessor,asitdoesnot
alwaysknowthatapossessioninquestionisunlawful.1206
PROTECTIONOFPOSSESSION–b/c
1)Itaidsthecriminallaw bypreservingthepeaceandorderasthelatter isbestsecuredby

protectingapossessorandleavingthetrueownerifthereisonetoseekhisremedyinacourtof

law.

2)Itisprotectedaspartofthelawofthefortsinceitisanextensionoftheprotection,whichthe

lawthrowsaroundpersons.

3)Itisprotectedaspartoflawofpropertybecauseitisdifficulttoknowthatthepossessionin
questionisunlawful.
TYPESOFPROTECTIONS
*POSSESSORYACTIONS-legalactionsorsuitsinstitutedbyapossessorwithouttouchingthe
basisofthetitle.includeactionstoretainpossession,actionsinrestraintofworksbyneighbors
andactionstorecoverpossession.1149and1206
*USEOFFORCE-isthis‘self-help’typeofprotectionisconsideredasaprotectionprovidedforthe
personofthepossessororholderandnotmerelyfortheprotectionofhisproperty.1148
TRANSFEROFPOSSESSION-mayresultfrom contractssuchassale,donationoroperationofthe
law.Arts1143-1145
LOSSOFPOSSESSION-whenoneofthetwoelements,animusandcorpus,islostceasestoexist.
However,apossessorshallnotbeconsideredtohavelosthispossessionbythesolefactthat,ata

giventime,hewasnotabletoexercisephysicalcontrolinrelationtothethingorthathedidnot

intendtoholditinhisownnameandforhisownbenefit.1142

UNITTHREE-OWNERSHIP

DEFINITION AND ELEMNTS OF OWNERSHIP-includestherightofuseand enjoymentArts

1205/1/and1270-1271,possessionthatincludestherighttoexcludeothers1204,1148and1149,

therighttotransferthethinganditsfruitsforconsiderationorgratuitouslywhichcouldbe

intervivos/whiletheownerisalive/ormortiscausa/uponhisdeath/andtherighttocharge

them assecurity(mortgageorpledge)1205/2/and3049/2/,therighttoleaveorabandonthe

thingoritsfruitsatwill,1189.

RESTRICTIONSONTHERIGHTOWNERSHIP-Art1204/1/,Arts1319/2/1460and1464

PROPERTYRIGHTSWITHREGARDTOLANDANDWATER-UnderArt40oftheFDREConstitution
land/bothruralandurban/landisdeclaredtobethepropertyofthestateofEthiopiaandits
peoples.SeealsoArt4oftheFederalRuralLandAdministrationProclamationNo1997.

Butthelanduse/holdingrightsrecognizedbytheconstitution.
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Regardingpropertyrightsinrelationtowaterresources,Arts1255and1447vsArt40(3)ofFDREC

oftheCivilCodeprovidethatwaterways(rivers),lakesandundergroundaccumulationofwater

shallbedeemedtoform partofapublicdomain,i.e.,theycannotbeprivatelyowned.

SCOPEOFRIGHTOFOWNERSHIP/USEOFLAND-Thereisapresumptionthattheowner/holderof

thelandownswhatisconstructedonit.

Theownership/holdingofthelandextendstoadepthbelow,includingalltheobjectslocatedthere.

Art1255(2)limitsthisrighttoadepthof100meters.Theownerhastherighttocuttherootsof

treesofaneighborthatgrowintohisholding.

ACQUISITIONOFOWNERSHIP

1)DerivativeAcquisition;Referstothemodeofacquisitionrightofownershipthroughtransfer

from onepersontoanother,sale,donation,succession...

2)OriginalAcquisition;involvesthecreationofnewpropertyaright,whichisindependentof

anypreexistingrightsoverthesamething.includesoccupation,possessioningoodfaith,

accessionandusucaption/acquisitiveprescription

-Occupationisamodeofacquiringownershipbythesolefactoftakingpossessionofathingthat

doesnothaveanownerwiththeintentionofbecominganowner.

Thismodeofacquisitionislargelylimitedtochattelssuchaswildanimals,birds,fish/resnullius/

andabandonedchattels/resderelicte/andtreasures.

-possessioningoodfaithisamodeofacquisitioninwhichapersonwhopurchasesacorporeal

movablethingfrom apersonwhoisnotanownerorwhoisnotentitledtoalienateortransfera

thing,becomesanownerofsuchthingoriginallyasaresultofhisgoodfaith.

Thismodeisnotapplicabletoimmovablethingsandspecialmovableswhereproductionoftitle

deedsisrequired.Thisisbecausethepurchaserisexpectedtoascertainthetrueownerofathing

heisabouttopurchasebyreferringtoofficialsregisters.

-Acquisitiveprescription(usucaption)isamodeofacquiringownershiptitleorsomerealinterest

throughpossessionthatisfreefrom defects,exclusiveandcontinuous(Art1168and1150junction

ofpossession).Art1168

wheretheownerleaveshispropertyunattendedandfailstoclaim itsrestorationwithintheperiod

oftimedetermined,thelawassumesthattheownerdoesnotneedtheproperty

therulesgoverningacquisitionofownershipthroughususcaptionarenotapplicabletorurallandin
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partsofthecountrywherelandisthecommonpropertyofthefamily,/restholding/.

-Accession-itisthroughtheunionoftwoormorethingsbelongingtotwoormorepersons.Ifthe

thingwhichisjoineddoesnothaveamasterbefore,apersonacquiresitbythesolefactthat

nobodycanclaim it.1171

Accessionalsoappliestoincreasefrom breedingincaseofanimals/accessionbyseparation/.

Hence,theownerofthemothershallbecometheownerofthecalf.

*accessionofmovabletoimmovables-Cropssownonthelandofanotherperson1172-1174,

Plantationsonalandbelongingtoanother1175-77,Buildingsonalandbelongingtoanother

person1178-80,Usingmaterialsbelongingtoanother1181.

*Accessionofonemovabletoanothermovable-Adjunctionorunion1183(3),Transformation

(specification)1182,Commingling/fusion/1182(2).

TRANSFEROFOWNERSHIPRIGHTSArt1184

Therightofownershipofordinarycorporealmovablethings(chattels)istransferredbythe

transferofpossession,pursuanttotheprovisionsofArt1143-45,1186.Ifimmovable1185

PROOFOFOWNERSHIPRIGHTS-1193-1203-Themodeofproofoftheexistenceofarightof

ownershipvariesdependingonthetypeoftheobjectoftheright.

EXTINCTIONOFOWNERSHIPRIGHTS-1180-1192

UNITFOUR-JOINTOWNERSHIP

Arts1257-1308

DEFINITIONANDSCOPE

JointownershiporCo-ownershipistherightofownershipexercisedbytwoormorepersonsin

relationthesameobject.Art1257(1).

Therulesonjointownershiparedevelopedandappliedtocaseswheretherelationsbetweenthe

co-ownersaresimplerelationsofcommoninterestinathing.

eventhoughmarriageresultsinthecommunityofpropertyofspousescommon/jointpropertiesof

spousesaregovernedbyspecialbodyoflaw,i.e.FamilyLawnotbythelawofproperty.

ADVANTAGESANDDISADVANTAGESOFJOINTOWNERSHIP

-toacquirecertainpropertyveryimportantfortheirlives,w/ctheywouldnothaveotherwise

acquiredb/coflackofsufficientfinancialcapacitybyjoiningorcontributingalesseramountof

money.

-helpinachievingefficientutilizationofscarceresources.



ስለ-ሕግየሕግአገልግሎት/AboutLawLegalService
@ethiolawblogበቴሌግራምተቀላቀሉ

Page|35

*itisusuallydifficulttoobtaintheagreementofalljointownerstoreachadecision.Hence,joint

ownershipmayhinderthefreetransferofgoods.

SOURCESOFJOINTOWNERSHIP

arisefrom anagreement/acontract/orawillortheprovisionsofthelaw(egArt1060,1393)

RIGHTSANDDUTIESOFJOINTOWNERS

-RighttoUseandEnjoytheUndividedThing/Property,anditsFruits,1263&64

-RighttoAdministertheThing,1265&66

-hastherighttodisposeofhisshareofrightsintheundividedinterestinthethingjointlyowned.

SeeArt1260

-hastherighttorequestterminationofjointownership,1271

*eachco-ownershallbear,inproportiontohis/hershare,thecostsofadministration,taxes...and

necessarycosts(costsincurredtoavoidloseordamagetothething),Art1267,1268.However,

1268(3)and1282(2).

SPECIALCASESOFJOINTOWNERSHIP

A.PERPETUALJOINT OWNERSHIP -inwhichjointownersdonothavetherighttodemand

termination.1276

B.PARTYWALLS-awallplacedontheboundarylinebetweentwoestates,andbelongingin

commontotheirowners,includingthelandonwhichitrests.1278-80

C.CO-OWNERSHIP IN BUILDINGS IN WHICH FLOORS OR APARTMENTS ARE SEPARATELY

OWNED-governedbytwoseparatesetsofrules.Ownershiprightontheindividuallyownedunits

aregovernedbytherulesofindividualownershipdiscussedunderUnitThreewhiletheownership

ofthecommonelementsisgovernedbytherulesofjointownershipdiscussedsofar.1281,89

UNITFIVE-USUFRUCT

DEFINITION

Usufructmaybedefinedasarealright,temporaryorforlife,whichentitiesapersoncalled,the

usufructuary,topossess,useandenjoyathing,whichbelongstoanotherpersoncalledthebare

owner,anditsnaturalfruits,withthedutyofpreservingitssubstancesandrestitutiontothebare

ownerupitstermination.Art1309(1),1328,1347,1348,and1311.

Byitsnatureusufructspresupposesthepossibilitytouseandenjoyathing,whichisitsobject,

whilepreserving itssubstance.Hence,thingsthatareconsumed bytheirfirstusearenot
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susceptibleofusufructinthepropersenseoftheterm.

SOURCESOFUSUFRUCT-1310,Thelaw,Contract(2410)&Will(912,929)

RIGHTSANDOBLIGATIONSOFTHEUSUFRUCTUARY

-TheConservationoftheSubstanceoftheThing,Arts1309(1)and1330(2)–hasrtsofArts1341,
1148and1149,1319(2)
-therighttouseandenjoythething,anditsfruits.Arts1312,1330/2/and1328
*Theobligationtoup-keepthething1313 *obligationtopayallthecharges1314
*obligationtoinform thebareowneraboutanyactofinterferencebyathirdpersonintherightsof
thebareowner1342
*anobligation,atthetimeofextinctionoftheusufruct,torestoreorrestitutethethingtothebare
ownerorhisagent.
RIGHTSANDOBLIGATIONSOFTHEBAREOWNER

-thedutytorefrainfrom anykindofinterferencewiththerightoftheusufructuarytopossess,use

andenjoythethingandcollectanduseitsfruits.

-mustundertakemajorrepairsasdefinedunderArts1337and1338,whicharenotresultofthe

usufructuary’sfault.

-anobligationtocoverextraordinarycharges.Art1315

EXTINCTIONOFUSUFRUCT

Art-1319-24

RIGHTOFUSEANDHABITATION

Rightofuseisatemporaryrealright(foragreedperiodoftimeorforlifethebeneficiary)which

entitlesthebeneficiary,calledtheuser,touseathingofanotherpersonandtoreceiveitsfruits

suchasprofitsorrents…butonlywithinthelimitsofhisownandhisfamily'sneeds.Therightof

useisnotrecognizedundertheEthiopianCivilCode

RIGHTOFHABITATION/OCCUPATIONOFPREMISES/

Rightofhabitation(occupationofpremises)ismerelyaparticulartypeofrightofuse,i.e.,arightof

useexercisedoverresidentialhousesorpremises.

Art1353oftheCivilCodedefinestherightofhabitationorrightofoccupationofpremisesasa

righttoliveinahouseorpartofahousebelongingtoanotherperson.

UNITSIX-SERVITUDE

DEFINITION

Itisarightinrem /realright/overadefiniteplotofland(servienttenement)andannexedto
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anotherplotofland(dominanttenement.).itisapropertyrightvestedintheowner/holderofone

plotoflandtousealandbelongingtoanotherforcertainpurposesArt1359

PURPOSEOFSERVITUDE

toenabletheownerofthedominanttenementtoderivethebestpossibleuseandbenefitfrom his

landbygivinghim certainrightsonthelandbelongingtoanotherperson,calledservientowner.

Servitudeshouldbeusedexclusivelyforthepurposeofusingorexploitingthedominantlandandit

mustbeusedexclusivelyforthatpurpose.

SOURCESOFSERVITUDE–1362,mayarisefrom acontract,awill,acquisitiveprescriptionorthe

provisionsofthelaw.

RIGHTSANDDUTIESOFTHEPARTIES

wheretheinstrumentcreatingtheservitudedoesnotcontainprovisionsdealingwiththerightsand

dutiesoftheparties,orwheresuchprovisionsarenotvalidorwherethemannerofitscreationand

enjoymentisnotclear,Art1370shallapply.

1)Theowner/holderoftheservienttenementshallhave

-theobligationtoallowtheowner/holderofthedominanttenementtousehisland1359

-Art1373/2/

2)Theowner/holderofthedominanttenement,1375,77,78

TYPESOFSERVITUDE

1)URBANSERVITUDESANDRUSTIC/RURALSERVITUDESArt1371
Urbanservitudeincluderightofview,rightofwayandthevariousotherservitudesarisingoutof
thelawsuchastherighttoinstallwater,gasorelectricallines.
ruralorrusticservitudesarethosetypesofservitudescreatedandenjoyedinruralareassuchas
rightofwayorrighttocrossaparceloflandonfoot,withanimals,duringthedeadseason,across
fields,rightsofpasture,wateringanimals,wood-cutting,irrigation.
2)CONTINUOUSANDDISCONTINUOUSSERVITUDES-acontinuousservitudeisaservitudethat

continueswithoutcontinuoushumanintervention.

adiscontinuouss.isthatcannotexistwithoutacontinuoushumanintervention.EgArt1382

3)APPARENTANDNON-APPARENTSERVITUDES-Apps.aremanifestedbyexternalworkssuch

asditches,pipelinesoranaqueduct,roads1366

Non-appS.arewhoseexistencesrnotmanifestedbyexternalworksnecessary4theirenjoyment

byzownerofzdominanttenement.Servitudesofpasturinganimals,cuttingwood&extracting
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quarry.

EXTINCTIONOFSERVITUDE–

-Waiver/releasebytheownerofdominanttenement1381

-Art1381(3)and(1)andArt1366

-Redemptionoftheservitudebytheowneroftheservienttenement,Art1383

-Surrenderoftheservienttenementtotheownerofthedominanttenement1374

UNITSEVEN

RIGHTOFRECOVERYANDRESTRICTIONSONTHERIGHTTOTRANSFERCERTAINTHINGS

RIGHTOFRECOVERY

DEFINITION

Rightofrecoveryisarightofapersontorecoverathingsoldbyanownerfrom thebuyerbypaying

thepriceandcoststhelatterhasincurred,itisintendedtokeepthingswithinacertaingroupof

persons,suchasafamilyorjointowners.Art1386

Thisrightisalwaystheresultoflegalprovisions,maynotarisefrom contract,willoranyother

source.Furthermore,itisarightpersonaltothebeneficiaryandhencecannotbetransferredto

anotherperson,norcancreditorsofthebeneficiaryexerciseitonhisbehalf.Arts1387and1397

PERSONSHAVINGARIGHTOFRECOVERY

-Relativesbyconsanguinity,Arts1389and1394/2/

-JointOwnersshallhavearightofrecoverywhereoneofthejointownerssellshisshareofrightin

thingjointlyowned.Art1260,1261,1388and1394

CONDITIONSFORTHEEXERCISEOFRIGHTOFRECOVERY-1400,1403,1398,1407(1)

EFFECTOFRIGHTOFRECOVERY-Arts1406-1409

LOSSOFRIGHTOFRECOVERY-1401

PROMISEOFSALEANDRIGHTOFPRE-EMPTION

A-APromiseofSale-isacontractwherebytheownerofathingundertakestosellittothe
promiseeoranotherpersonspecifiedifandwhenthepromiseeorsuchotherpersondecidesto
buyit.Arts1410(1),1416and1417).
B-RightofPre-emption1410(2),1418

PROHIBITIONOFASSIGNMENTORATTACHMENT

arisesfrom acontractorwillwherebycertainthingsaretransferredandwherebythetransferor
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prohibitsthetransfereefrom assigningortransferringthethingtoanotherperson.Theproducer,

maker,sellerorownerofsuchthingmayimposetheseprohibitions.Art1426

UNITEIGHT-COLLECTIVEEXPLOITATIONOFPROPERTY

DEFINITIONANDNATUREOFPUBLUICDOMAINArt1445

Thingsorpropertyformingpartoftheprivatedomainofthestatearetreatedinthesamemanner

astheprivatepropertyofindividualsandaregovernedbytherulesgoverningprivatelyowned

property.

propertyformingpartofthepublicdomainofthestatearegovernedbytherulesdealingwith

collective exploitation ofpropertyratherthan the rules governing privatelyowned property.

propertiesownedbythepublicenterprisessuchasCommercialBankofEth,MugerCementFac,

HararBrewery.

whilethebusesownedbytheAnbesaCityBusServices,BlackLionHospital,AtseYohannes

School…etcareconsideredasthepublicdomainofEthiopia.

EXPROPRIATIONArt1460,Art40(8)FDREC

thepowerofasovereignstatetotakeorauthorizethetakingofprivatepropertyforpublicpurpose

orusewithouttheowner’sconsentbutconditioned up onpaymentofcommensurate/just

compensationinadvance.

Publicpurposeisarequirementofdueprocessoflawinthecontextofexpropriation,andfailureto

complywithitmayrenderthetakingofprivatepropertyunlawfulandunconstitutional.

Thefirstviewholdsthatpublicpurposeisequivalenttopublicbenefit,utilityoradvantage.

Thesecondview holdsthatpublicpurposeexistsonlywheretheundertakingforwhichthe

propertyistobeexpropriatedistobedirectlyusedorenjoyedbythepublic,Suchasschools,

hospital,roadsetc.thisviewproposesastrictinterpretationoftheconceptandrequiresthepublic

tobethedirectbeneficiaryoftheproposedundertaking.

Art2/5/oftheExpropriationofLandholdingsforPublicPurposesandPaymentofCompensation

ProNo455/2005

EXPROPRIATIONPROCEDURESUNDERTHECIVILCODEArticle1463-1479

EXPROPRIATIONPROCEDURESUNDERPRONO455/2005
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UNITNINE-REGISTRATIONOFPROPERTY

NATUREANDTYPESOFREGISTRATION

Registrationreferstoasystem,establishedandmanagedbyappropriatestateorgans,inwhich

variouspropertyrightsareentered.

Themainpurposeofregistrationistoprovidesecuritytotherightholderandtootherpersonsto

whom thepropertywillbetransferred.

Propertyregistration systems maybe ‘documents ordeeds’registration system or‘title or

ownership’registrationsystem.

Underadocumentsregistrationsystem,documentsoractscreatingortransferringrightson

immovablethingsarefieldorkeptsystematicallytogivenoticeinterestedpartiesanoticeofthe

transactionsinvolvingtheimmovableconcerned.

ownership ortitle registration systems registerownership orotherright,such as usufruct,

servitudeormortgageratherthantheactsorcontractscreatingsuchrights.

PURPOSESOFREGISTRATION

registrationofimmovableandspecialmovablepropertiesandissuanceoftitledeedsiscreating

securityofpropertyrightsbyrecordingtherightsandencumbrancesrelatingtothethingand

providingevidencetotherightholders.

Italsoenablesapotentialbuyerormortgageetoascertainthatheorsheisdealingwithaperson

whoisentitledtosellormortgagethething.

THINGSREQUIREDTOBEREGISTERED

registration appliesto immovable thingsand specialmovable things,because oftheirhigh

economicandsocialvalueandtheyareeasilyidentifiable,andvariousacts,publicorprivate,which

areintendedtorecognize,create,modify,transferorextinguishrightsrelatedtothem.

4LawofContractI

CHAPTERONE

OBLIGATIONSINGENERAL

Theconceptofobligation

ameansofpersonalclaim broughtagainstanotherinordertoforcehim beforeustogiveussoas

toweareabletoenforceourrights.(togiveornottogive,todoornottodo,torenderrightsto
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otherstodosomething)

Sourcesofobligations

InEthiopianlegalsystem,therearenoclearlystatedclassificationsofsourcesofobligations.But

Art.1675 ofEthiopian civilcode generallyexpressesobligationsasarising from contractual

agreements.

However,obl.rarisingfrom non-contractualrelationships(from Art.2027-2178)

-from unlawfulactsorobligationthatarisesfrom thecausingofphysicalinjureorobligation

-from thecausingofmaterialdamage(fromArt.2027-2161)

-from unjustenrichment(from Art.2162-2178).

-from thelaw,unilateralobligationimposedoncitizensorcontractingpartieswithouttheir

consent,(topayincometaxes,rendermilitaryservices,creditors,debtors,familiestotheirchildren

TypesofObligations

*basedonthenatureofactivities,andthenumberofpartieslegallyboundbytheobligation.

1)Divisibleobligation-wherebyapartyundertakestoperform itsobligationsbydividinginto

parties.

2)Indivisibleobligations-theperformanceoftheobligationundertakencannotbedividedinto

parts.

3)Positiveobligation-aperson’sobligationistodoortogivesomethingtoanother.

4)Negativeobligation(obligationsnottodo.)-aperson’sobligationdoesnottodosomething

oritrefrainsfrom doingsomething.\

*Basedonthenumberofpartieslegallybound,obligationscanbeclassifiedintounilateral,bilateral,

andmultilateralobligations.

a)Unilateralobligation-arisesfrom contractinwhichtwopartiesareparticipate.

b)Bilateralobligationarisesfrom acontractenteredintobytwopartiesinwhichthese

contractingpartiesareboundlegallytoeachotheronequalterms.

c)Multilateralobligation -where more than two persons undertake to perform an

obligation.(Simplejoint,Joint,Severalandjointobligations)

Themeaningofcontract/contractlaw-Article1675vs1678

Contractlawisthewholecollectionsofrules,whichapplytocontracts
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Purposeofthecontractlaw

supporting institutions ofexchange,supportand controlthe millions ofagreements that

collectivelymakeupthemarketeconomy,empowersthepartiestomakeagreements,creates

smoothfunctioningofbusinesstransaction,

ScopeofContractLaw

-article1676(1)stipulatedtheapplicationorscopeofgeneralcontracttoapplytocontracts

regardlessofthenaturethereofandthepartiesthereto.(thegeneralrulesofcontractlawapplyto

allcontracts)

-maybeapplicabletoextra-contractualobligations,unlawfulenrichmentobligationandsoon.but

1677(2)ንያጤኗል!

Historicaldevelopmentofcontractlaw

TheEconomicAnalysisofContractLaw

-ifvoluntaryexchangesarepermitted-if,resourceswillgravitatetowardstheirmostvaluableuses.

-toprovidesanctionforreneging,which,isintheabsenceofsanctions,sometimestempting

wheretheparties’performanceisnotsimultaneous.

-toreducethecostsoftheexchangeprocessbysupplyingastandardsetofriskallocationterms

forusebycontractingparties.

CHAPTERTWO

FORMATIONOFCONTRACTS

Non-BindingAgreements-Meredomesticorsocialagreementsarenotusuallyintendedtobe

bindingand,therefore,arenotcontracts.

themereexistenceofagreementtobeboundbydefinedobligationdoesnotnecessarymake

Contract

thephrase“…agreestobeboundthereby…”inArt.1679impliestheparties’intentiontotakeany

controversiesinrelationtoobligationtocourttherebyallowingthecourttointerfereintheir

relation.

MeetingofMind(Art.1680)-themindsoftheofferorandoffereemeetuponcommonobjectof

thecontract.(consensusadidem i.e.consenttothematter.)

obligationthatoneofthepartieswantstobeincludedinthecontractneverbindstheotherparty

unlesssuchpartyknewandagreedtobeboundbyit.Art1680isarepetitionofArt1679andhence
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mayevenbedeletedfrom thecode.

Yardsticks-Capacity-Art1716.

1) Consent(Art.1679-1710)-Communication ofConsent(Art.1681)-Consentis

expressed(communicated)eitherintheform ofofferoracceptance

Offercontainstheintentionofthepersonmakingittobeboundbythecontentoftheoffer.

Itselementsrthecontentofthecontract,theagreementofanofferortobeboundandrequestof

theofferortotheoffereetobeboundbytheoffer.

thefollowingdeclarationofintentionarenotofferbutadvertisement

a)Sendingpricelistsortariffs(Art1687(b)b/c,maybetakenascontentofthecontractbut

dedicationtobeboundismissing

Itneverindicatealltermsofthecontractsuchasduedate,placeofperformance,quantity,etc.&will

createtheproblem ofmultipleacceptance.

b)Postinguppricelist/tariffandcatalogueinapublicplace-therewouldbemultiple

acceptances

c)Displayofgoodsforsaletothepublic -onlyutmostcontainthetypeofgoodsandtheir

prices

d)SalebyAuction(Art.1688)-e)PublicPromiseofReward(Art1689)-becomesanoffer

onlyifitisaddressedtoanidentifiedpersonorgroup

EffectsofOffer(Art.1690,1691,1693(1),2055)-theofferorhasagreedtobebound itistobind

thehim.

anoffercannotchangehisopinion.Thatiswhyitisnecessarytodistinguishanofferfrom mere

declaration

theofferbeginstobebindingatearliestfrom themomenttheoffereeknewitscontent.

Changeorwithdrawalofanofferisnotafaultwhenitiswithdrawnorchanged.

a.beforetheoffereeknowstheofferor

b.atthetimetheoffereeknowtheofferor

c.atanytimebeforeacceptanceforjustifiedreason
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Acceptance(Art1681-1685,1689(1),1694)(1893(3)-positiveresponsetoanofferi.e.itisa

declarationofintentiontobeboundbyeachandeverycontentsofanoffer

theofferee(thecurrentofferor)isboundbythenewofferhemakesuntilthetimelimithefixesfor

acceptanceexpires(Art.1690(1)

acceptanceiscommunicationofintention,likeanoffer,itcanbemadeinallpossiblewaysof

communication.

Communication ofacceptance by conductmeans performing partly orfully the obligation

proposedbytheofferorbenefitingfrom therightsproposedbytheofferor.

Theoffereedoesnothaveadutytogiveresponsetotheproposaloftheofferor

However,inthefollowingcasestheoffereehasadutytoresponda“no”answerifhedoesnot

wanttobeboundbyanoffer,otherwisehissilencemaybetakenasasignofacceptancebythe

offeror.

a.Dutytoaccept:-Art.1690(1)&(Art.1683)-whentheoffereeisamonopolysupplierof

goodsorproviderofservices(EELPA)

b.B.PreexistingContractualRelation-Silencemayalsoamounttoacceptancewhere

- thecontentoftheofferistovary,supplementorcomplementpreexistingcontractual

relation(Art.1684(1).

- theofferismadeinwritingthatisaddresseddirectlytotheofferee(Art1684(2).

- theoffershouldbewrittenonspecialdocument(Art1684(2).

- Theoffercontainswarningthatsilenceamountstoacceptance.(1690(1)orreasonable

period(Art.1691(1)(Art1684(2)

EffectofAcceptance-Art1679and1693(2)thatonceanofferisacceptedtheoffereeisboundby

hisword.Hecanfreelywithdrawhisacceptancebeforetheofferorknows

DefectinConsent(Art1696–1710)-Thecauseofdefectinconsentiseitherwrong

information(mistake,falsestatement,fraud)orthreat(duress,reverentialfear,threattoexercise

rights)orlesion.

acauseforinvalidationofcontract(Art1696).However,Art1808&1708,1709,and1710

DefectofConsentduetoWrongInformation-

-Mistake(Art1696-1703)-onthecontentofthecontractorontheidentityoftheothercontracting
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party.

A/mistakemustbefundamental(Art1698)-elementsofacontractshouldmean“contentor

objectofacontract”.

mistakeisfundamentalwhenitrelatedtotheobjectornatureofacontractoridentityofthe

contractingparties.

B/themistakemustbedecisive-whenthemistakenpartyprovesthatarationalpersoninhis

positionwouldnothaveenteredintosuchcontracthaditnotbeenforthemistake(Art1697).Art.

1697alsoprovidessubjectivecriteria

Fraud(Art1704)-anintentionalactofpreparingfalseinformationorchangingormodifyingthe

contentofthesubjectmatterofthecontractinamannerthatcannotbenoticeablebyordinary

observation.mixingupbananawithbutter,redashwithpepper…

Adefraudedpartycandemandinvalidationofcontractwhere

A/thefraudledhim tocommitdecisiveerror(Art1704(1)-Itisenoughifitisdecisive

Bthefraudwascommittedbythepartytothecontractorhekneworshouldhaveknown the

fraudorderivedunduebenefit

Falsestatement(Art1705)-Misleadingconductsorsilencemayalsoamounttofalsestatement

falsestatementcanbeagroundforinvalidationofcontractwhere-

A/thereisaspecialrelationshipbetweentheliarcontractingpartyandthemistakenparty

B)Suchspecialrelationshipledthemistakenpartytobelievethestatementsoftheotherparty.

DefectinConsentduetoThreat(Art.1706-1709)

Duress(Art.17061707)-warningthepartythatunlessheentersintoacertaincontractcertain

harm willbedonetohim.Zffrcumulative

1)Thereisathreatorwarningtocauseharm 2)Theharm isonthepersonhimself,spouses

orhisascendantordescendants

3)Theharm isonperson,life,property,andhonor 4)Thepartybelievesthattheharm will

happenifhedoesnotconsenttothecontract 5)Thethreatshouldbeserious

6)Theharm isimminent 7)Thethreatmustimpressareasonableperson

-DuressbythirdParty(Art.1707)-differencesbetweenduressandfraud,Art1704(2)

-ThreattoExerciseaRight(Art1708)-ZArtapplieswhensomeonehasarightandusesitto

obtainaproprietaryinterestinexcessofwhathedeserves.

-Reverentialfear(Art1709)-psychologicalthreat,undueinfluence(seeArt.868civilcode).
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DefectinConsentDuetoLesion(Art1710)

2) ObjectsofContracts(Art1711-1718)-

-Objectofacontractiswhatpartieshaveactuallyagreedtoundertake.Itistheobligationofboth

partiestothecontract.

-Partiesarefreetoenterintoanytypeofobligation,obligationtodo“nottodo”or“togive”(Art

1712(1)

-However;partiesmayfailtospecifyallthepossiblecontentsofthecontract.law,custom,equity

andgoodfaithmerelysupplementsthecontract.

-however,acontractualfreedom islimitedtoattainsocialjustice,peaceandtranquility.

underEthiopianlaw;freedom ofcontractislimitedby,Clarityofobjects(Art1714),Possibilityof

object(Art1715),Legalityoftheobject(Art1716(1),MoralityofObject(Art.1716(1),Motivesof

theParties,

3) Form ofContracts(Art1719–1730)-whenpartoftheagreementiswrittenwhile

theremainingisunwritten,suchcontractshouldbetakenasoralform andthewrittenpart

couldonlybeusedascorroborativeevidencetooraltestimony.

Freedom ofForm (Art1719)-contractcan bevalid ifconsent,objectand capacity

requirementsarefulfilled.

ZereisLimitationonFreedom ofForm Art.1719(2,3)-limitedbylawortheofferorArt1681(2)

Thereasonforsuchlimitationmaybe;-Evidentiaryvalue,Recallingcontentofcontract,Indication

ofintentiontocreatelegalrelation(thereremainslittledoubtthattherewasnointentiontobe

bound&apartythinkstwicebeforehegiveshisfinalconsenttobebound.)

ContractsmadeinWrittenForm (Art1721–1726)-

A/contractsrequiredbythelawtobemadeinwriting-

Contractrelatingtoimmovable-contractsthataffectarightonanimmovableexceptleasemust

bemadeinwriting.sale,usufruct,servitude,mortgage,antichresispartition,compromiseandeven

arbitrationagreementconcerninghouseorlandshouldbemadeinwriting.

Contractwithpublicadministration(Art1724):-Oncezofficialsleavetheirofficeitisdifficultto

ascertainthecontentofthecontractenteredintoduringtheirstayinoffice(corruption)

Contractofguarantee(Art1725(a),Contractofinsurance(Art1725(b),Contractofmarriage,
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Partnershipcontract,Pledgeforaloanexceeding500birr(Art2828(2),Saleandmortgageof

business(Art152,177(2)comm.code),Promiseofsaleandpreemptions(Art1412),Agreement

prohibitingassignmentorattachmentofacertainthis(Art1430)

B/contractsrequiredtobemadeinwritingbytheparties(Art1726)

C.Preliminarycontract(Art1721)-Acontractthatintendstoleadtoanothercontractshallbe

madeinwritingifthecontracttowhichitleadsisrequiredtobemadeinwritingeitherbythelawor

theparties.

D/Variationofcontractmadeinwriting(Art1722)-Variationofcontractisacontractitself(Art.

1675).So,ifsuchcontractrelatestocontractsindicatedunderArt.1723,1724and1725,itshould

necessarilybemadeinwriting

*partiesshallmaketheextinguishingcontractinspecialform ifthecontracttobeextinguished

wasmadeinspecialform.B/c

-Extinctionofcontractisacontractitself

-Intentiontocreatelegalrelationcanbeclear-Ifpartiesagreetoextinguishwrittencontractorally

andtheotherpartylateronclaimsthathedidnotintendtheagreementtocreatelegaleffect,his

argumentmaybeacceptable.

-Probatoryvalueofwritteninstrument(Art.2005)Awritteninstrumentisaconclusiveevidenceto

proveobligation.

Effectsofform (Art.1720,2877and2878,Art3052andart177(2),Art222commercial

code)

Writtenform (Art1727-1729)-thereareformsotherthanwrittenform.Acontractissaidto

beinwritingwhere(Art.1727)-written,onaspecialform (Specialform meansanypurepaperthat

isintendedforaspecificcontractonly),sign& witnesses.

OtherSpecialForms-Thereisnoneedofwitnesstosign.Thebestexampleofsuchspecial

formsiscommercialinstruments.Signingorissuingacommercialinstrumentisconcludinga

contract(Art735,748,761,767ofcommercialcodeforexample)

*Thecivilcodeprovidesthatinsurancecontractshallbemadeinwrittenform (Art.1725(b)and

hastofulfilltherequirementofArt1727.Butthecommercialcodesimplyrequiresthatthe

insurancecontractbesupportedbyinsurancepolicy.(SPECIALFORM)

4)Capacity

EffectsofElementsofContract(Art,1808-1818)
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acontractthatmissesanyoftheseelementsiseithervoidorvoidable

Differencebetweenvoidandvoidablecontracts(Art,1808-1814)

Voidcontract(voidabinitio)isacontractwhichpartiesintendtoproducebindingeffectbutdoes

notactuallyhaveanylegaleffect,noexistencefrom zbeginning.

Voidablecontractisacontractthathasbeguntoproduceeffectintendedbythepartiescarrying

withitselfcertainbirthdefectsthatmaydestroytheeffectithasproduced.

Void-thesperm cellmeetingeggcellbutunabletofertilize Voidable-defectivepregnancy

voidcontractcannotbecuredbutvoidablecontractmaybecuredbyagreementofbothpartiesto

thecontract(Art.1811).

Acontractissaidtobevoidwhentheobjectorform elementaremissedArt1808(2),voidable

contractisduetodefectinconsentorlackofcapacity(Art.1808(1).

Invoidablethecontractwillbecuredwhere-Invalidationisnotclaimedwithintwoyearsተጎጅው

ካልጠየቀ(1810(1),Contractisconfirmed(Art1811(2),Theinjuryismadegood(Art.1812),The

vitiatedprovisionsofthecontractareavoided(Art1813).

SimilaritiesbetweenVoidandVoidableContracts(Art1815-1818)

-Unableto ProduceLegalEffecton theParties-likevoid contractvoidablecontractisalso

considered as void abolition once itis invalidated.Invalidation ofvoidable contracthas a

retroactiveeffecttherebydenyingthecontracttoproduceanyobligationfrom themomentofits

inception.

-Reinstatement(Art1815-1818)-apartywhoreceivesunduepaymentshallgiveitback.returning

thething(payment)maybedifficult,soreinstatementmaybemadebypayingcompensation-

*WhenOwnershipoftheThingistransferredtoPossessorinGoodfaith

*Lossordamageofthethingbyfaultofreceiver *Obligation“todo”or“nottodo”(The

contractrequiresthepartiestoperform certainintellectualorphysical(labor)activities)

*Transformationofthething-Thereceivermaysubstantiallychangeoralterthething

*Returningthethingisuneconomical-

ProblemsandQuestionsonFormationofContractsp.82

ChapterThree

EffectofContract(Art.1731-1805)

WhatDoesEffectsofContractMean?(Art.1731)

-Thetwomajorprinciplesofcontractarefreedom ofcontractandsanctityofcontract.Sanctityof



ስለ-ሕግየሕግአገልግሎት/AboutLawLegalService
@ethiolawblogበቴሌግራምተቀላቀሉ

Page|49

contractindicatesthatparitiesareboundbytheiragreement(Morally&Legally)

-effectofacontractimpliesthatitbecomesthelawofthenationinthesensethattheexecutive

hasaconstitutionaldutytoimplementitandthejudiciaryhasaconstitutionaldutytointerpretit.

InterpretationofContract(Art1732-1739)

givingmeaningtotheprovisionsofthecontractbysearchingtheintentionoftheparties(Art.

1734(1)

SearchingIntentionofParties

*PresumptionofGoodFaith-partiesenteredintoacontractingoodfaith(Art.1732).nopartyto

thecontractintendstodeceivetheotherpartybyintentionallymakingtheprovisionofthecontract

vague,ambiguous,silentorcontradictory.

*HowtoSearchIntentionofParties(Art.1734-1738)-techniquestoarriveattheprobablecommon

intentionofpartiesatthetimeofconclusionofthecontract

a)Conductoftheparties-maybeshownbefore,duringoraftertheconclusionofthe

contract(Art1734(2).

b)Contextofthecontract-(Art.1736(1)

c)Businesspractice-Art.1713and1732,Art.1735,Art.1736(2).

d)Goodfaith-(Art.1735) e)Equity

f)Positiveinterpretation(everyprovisionsofacontractshouldalsobegiveneffect)

InterpretationinFavorofDebtor

thecourtmaynotalwayssucceedinsearchingtheintention,ifthecourtisunabletoknow the

intention,thelaw guidesthecourttointerpretthecontroversialprovisionorwordinfavorofthe

debtor(Art1738(1))

However,anexceptiontotheprincipleofinterpretinginfavorofthedebtoriscontractofadhesion

(Art.1738(2)),againstthepartywhopreparedsuchcontract

theotherpartydidnothaveanalternativeexceptentering(adhering)tothestipulation.

PerformancesofContracts(Art.1740-1762)-fulfillingone’sownobligationas

agreed.

1)WhoPerformsContract(Art.1740)-bythedebtor,hisagentorbypersonauthorizedbycourt

orlaw(tutors,liquidators,trusteesandpersonauthorizedbycourtiseitheracurator)

But,wecaneasilyarguethatifthecreditoracceptsthepayment,thedebtorhasnorighttostop

thirdpartyfrom performingtheobligationsincethecreditorhasarighttoassignhisrighttoathird
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partywithouttheconsentofadebtor(Art.1962)

2)WhoMayReceivePayment(Art.1741-1744)-tothecreditororhisagent

*PaymenttoIncapables(Art.1742)

*PaymenttoUnqualifiedCreditor(Art.1743)-validwhenPaymentbenefitedtherealcreditor,

Paymentconfirmed

*Paymenttoapersonwithavalidtitle-althoughheisnottherealcreditor.Art-1996-1998,Art.

716Art.751ofcomm.Code

*inallcasesthedebtorshouldbeingoodfaith

*DoubtastotheCreditor(Art.1744)-Art.290–293oftheCPChecandepositthedebtin

court

3)WhattoPerform (Art.1745–1751)

-DefiniteThing(Art.1745–1746)-athingthatcaneasilybeidentifiedfrom similarthingsof

thesamespecies,Animalsandimmovable,

-FungibleGoods(Art.1747–1748)-thatareindicatedinthecontractbyusinggenericterms

suchaspasta,teff,wheat,barely.

thethingisnotexpresslyindicatedinthecontract,thecontractisinterpretedinfavorerofthe

debtor(Art.1738(1)andthedebtorcanfreelydetermineitsquality(Art.1747).however,the

qualityshouldnotbelessthantheaverage,Art.1786cum.1748(1).

-MoneyDebts(Art.1749–1751)-ifzcurrencyisunavailablehere,convertthebirrintoDollarin

EthiopiaandconvertthatDollarintoPeru’scurrencyinPeru’sexchangemarket.

4)Appropriationofpayment(Art.1752-1754)-isimportantwhenthedebtorpaysonlypartofhis

obligation.

*PrincipalDebtsanditsaccessories(interestandcost)(Art1752)-thepartpaymentmadeby

thedebtorshallbeappropriatedfirstlytothecost;secondlytotheinterest;andfinallytothe

principal

*MultipleprincipalDebts(Art.1753-1754)-Choicebytheparties&bythelaw

5)PlaceofPerformance-hasanimplicationoncostofpayment,currencyformoneydebtsand

territorialjurisdictionofcourt.threealternatives;agreedplace,residenceofthedebtorandplace

wherethethingsituates.

Ifzeyfail,incaseofdefinitethingthepartiesshouldbepresumedtohaveagreedtoperform the

contractattheplacewheresuchdefinitethingsituateatthetimeofconclusionofcontract.
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Althoughitispresumedthatpartieshadknowledgeastothewhereaboutofthedefinitethingat

thetimeofconclusionofcontractconcerningsuchthing,lackofsuchknowledgeneveraffect

placeofperformance.

6)TimeofPerformance-Theimportanceoftimedependsonthenatureofthecontractor

obligationoftheparties.

agreedtime(Art.1756(1),Howeverthelawstillplaysthegapfillingrole.

Art.1756(3)doesnotcontainthephraseforthwith.Insteaditcontainsthephrasewheneverwhich

isretranslatedasassoonasbyG.Krzeczunowicz,soArt.1756(2)isdifferentfrom thatofArt

1756(3).

Infourcasesthedebtormayunilaterallypostpone,Art.1757cum.1759

*SimultaneousPerformance-However,iftimeofperformanceofbothsidesoftheobligationis

contractuallydetermined,thereisnoconceptofsimultaneousperformance;bothsidesofthe

obligationshouldbeperformedonthedatefixedbythecontract(Art.1757(1)

*AnticipatoryBreachofContract-whenthedebtorinformsthecreditorbeforethedebtisdue

thathe(debtor)willnotperform hisobligation(Art.1757(2).

anticipatorybreachUnderArt.1757(2)isajustificationtorefuseperformancewhereasunder

Art.1789itisusedasajustificationtocancelthecontract.

underArt.1788conductdoesnotunequivocallyindicateanticipatorybreach.

*Insolvency-Art.1868-hehastopayallhisfuturedebtsonthedateheisdeclaredbankrupt

*Breach-forthepurposeofArt.1757(1)breachofcontractincludesrefusaltogivereceipt

7)TransferofRisk-isdependentontimeofperformance,Art.1759shouldhavebeensub-article3

ofArt.1757.

Itisanissueonlyincontractsthatinvolvetransferofownership.

8)CostofPayment(Art.1760)-e.g.thoseofcounting,measuring,weighing,packingetc.

9)Debtor’RighttoReceipt(Art.1761-1762)-thedebtorhasadutytoprovethathehasproperly

dischargedhisobligation(Art.2001(2).

-Returningdocumentevidencingobligationtothedebtorraisesthepresumptionthatthedebthas

beenpaid(Art.2020)

VariationsofContracts

Itismakingamendmentstotheprovisionsofacontractbecauseoffundamentalchangesin

circumstancethatthepartiesorthelegislatordoesnotwanttotolerate.
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Contractmaybevariedbytheparties,legislatorandjudiciary.(acontractitself(Art.1675).

Art1763-1765isintendedtomakecleartothejudiciarythatitdoesnothaveinherentpowerto

modifycontract.Inherentpowertomodifythecontractbelongstothepartiesthemselvesorthe

legislator.Art.1766-1770 indicates the limits ofdelegation and guidelines to exercise such

delegation.

JudicialVariationofContract

-contractbetweenpersonshavingSpecialRelation-relationsthatarerecognizedbythelawsuch

asspouses,relationbyconsanguinityandaffinity,employer-employee,subordinate,lawyer-client,

doctor-patientandagentprincipal

-Contractwithpublicadministration-Agovernmenthaslegislativeandpolicymakingpowerthat

mayenableittochangethebalanceofcontractinitsownfavor.

-PartialImpossiblyofPerformance-thetimeofconclusionofacontract(Art.1813.),afterthe

conclusionofcontract(Art.1768),Art.1748isconformitywithArt.1768

-TimeofPerformance-(Art.1770)

CHAPTERFOUR

Non-PerformanceofContract&ItsRemedies

MeaningandGeneralRemediesofNon-Performance-non-performancereferstopartiesfailure/

breachtoperform contractualobligationsinconformitywiththetermsofthecontractandthelaw.

Offeringperformanceataplaceotherthantheplaceagreedupon(placefixedbylaw)also

constitutenon-performance.Deliveringathingthatdoesnotconform tothecontractordelivering

adefectivethingalso

-thepartiesmaystipulatecontractualremediesforbreach,forexamplebyincorporatingpenalty

clauses1886-1895&zlawofkt.haslegalremedies.

-thelawofcontractgenerallyrecognizesthreeremedies

1)enforcementofthecontract-forcedperformance(compellingthedebtor(failingparty)-Article

1776

-substitutedperformance(authorizingthecreditor(victim)atthecostandexpenseofthedebtor)

1777and1778
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2)cancellation-itseffectistoputthepartiesthepositionwhichwouldhaveexisted,hadthe

contractnotbeenmade.(claim backwhathehaspaidordelivered)

-bycourtjudgment(judicialcancellation)Articles1784 and 1785 orUnilateralcancellation(in

exceptionalcircumstances)1786-1789

3)damages(compensation)-maybeclaimedinadditiontoeitheroftheaboveremediesor

independently.articles1771(2)andarticles1790-1805.

Generalremediesofnon-performanceunderEthiopianlaw-Article1771-theenforcementofthe

contract,Cancellation,andCompensation/damages.

Thepre-requisitesforinvokingtheremediesofnon-performance-1772-1775-

Article1772providesthegeneralrulethatthegivingofdefaultnotice,functionsincludingthatof

remindingthedebtorandreducinglitigation.

Manner&howmuchtimeshouldthevictim givetothedebtor-1773&1774.

thereareexceptionalcircumstanceswherethecreditorcanresorttotheremedieswithoutgiving

defaultnoticetohisdebtor-1775.

5LawofContractsII

ChapterOne

ExtinctionofObligations

1)Performanceofcontract–discussed

2)Invalidationandcancellationofacontract-

Invalidationhappenswhenthereisdefectintheformationofthecontract.Itismakinganeffective

contractineffectivewhenithasaproblem initsformation.

Itsgroundsrlackofcapacityandlackofsustainableconsent,theeffectofcontractissaidtobe

restitution.Thecontractingpartiesareputtotheplacewheretheywerebeforetheformationofthe

contract.

theeffectofinvalidationandcancellationisthesameincompensation.

Cancellationismakingacontractineffectivewhenthereisnon-performance.

*Thegroundforinvalidationisdefectinitsformationwhilethegroundforcancellationisnon-

performance.

* Even though the effectofboth invalidation and cancellation is restitution,cancellation
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additionallyentitlesthepartyacompensationthatrewardsthebenefitofcontract.

Capacityandconsentdonot,however,renderacontractineffective.Thesegroundsratherentitle

oneofthepartiesthepowereithertoinvalidatethecontractorgiveiteffect.

acontractisinvalid,thereactionofcontractingpartiestoacontractisnotnecessarilyinvalidation.

Contractantscan also resortto otheroptionslike refusing performance withouthaving the

contractinvalidated.

Article1810connotesthatacontractshallnotbeinvalidatedunlessanactiontothiseffectis

broughtwithintwoyearsfrom disappearanceofthegroundforinvalidation,1845

Thepresenceofinvalidcontractdoesnotnecessarilymeanthatthecontractwillbeinvalidated

andtheobligationwillbeextinguished1811

Art.1815__effectofinvalidationorcancellation

Althoughcancellationmightbefollowedbycompensation,invalidationcanalsobefollowedby

compensationaccordingtoArticle1817(2),asitshowsthatpaymentofcompensationshallbe

madeforpartiestoreinstatethem.

However,thereinstatementeffectofinvalidationandcancellationisnotzsame.

Article1790(1)showsthatdamageshallbemadegoodforinjuryofnon-performanceofcontract.

Invalidationisfollowedbycompensationthatputsthevictim inhisoriginalposition.

3)Termination ofcontract-making the contractineffective starting from the time of

termination.Itdoesnothaveretrospectiveeffect;ratherithasprospectiveeffect.

A)Bilateraltermination-bytheagreementofbothparties,Article1819

*Thepartiesmayeffectterminationpursuanttotheircontractprovidedthattheyhaveinserted

suchterminationclauseintheircontractoragreedlater.

*Itmayalsoputaconditionuponthefulfillmentofwhichthecontractisterminated

*theycanalsoagreelatertoterminatethecontract

B)Unilateraltermination-zsame–itcanalsobemadebygivingnoticeinadvance

C)JudicialTermination-Article1823and1824.

Similaritiesanddifferencesbetweeninvalidationandcancellationontheonehand

and terminationontheother

-zeyarethesameinthattheyextinguishcontractualobligations.

-Thegroundofterminationisnotattributabletodefectintheformationornon-performance.itcan

bemadebyagreement,unilaterallybyonepartyorbycourtorder.
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-theeffectofthetwohaveretrospective,whiletheeffectofterminationisprospective.Article

1819Sub(2)and(3)vs1815

4)Remissionofdebt-voluntaryreleaseofdebtorofhisobligationbythecreditor.Article

1825

However,theprovision doesnotputexpressacceptanceoftheremission asa mandatory

requirement.Thedebtorshallobjectwhenheisinformedoftheremissionifhewantsthe

remissionnottobemade.ዝምካለግንsilenceasacceptance.

5)Novation-Article1826-issubstitutionofanexistingobligationbynew obligationinits

natureorobject

thenaturenorobjectoftheoriginalobligationisdifferentfrom znew.

Novationinitseffectdoesnotextinguishonlytheprincipalobligatingbutalsotheaccessoryones.

Accessoryobligationsinpledge,mortgageandpersonalguarantyareextinguishedastheprincipal

obligationextinguishes

6).Setoff-Article1831-canbemadeuponthefulfillmentofcertainconditionsalthoughthe

contractantsowedebttooneanother

-positive&negativeconditionsrinArticles1832and1833

-Freedom ofthepartiesisnotonlytowavetheirrighttosetoffbutalsotoextendset-offbeyond

thelegallypossibleonesandsetasidecertainconditions.Article1840

-Set-offandpaymentsarenotthesamealthoughbotharegroundsofextinctionofobligation.Set-

offisnotmodeofpayment

-Appropriationofpaymentinthecaseofset-off,Article1835vsArt.1752-1754oftheC.C

7)Merger-Art.1842happenswhenthepositionofcreditoranddebtorbecomesoneand

thesame.

Thelimitationiswhenitaffectstherightofthirdparties.

asobligationextinguishedbymergermightreviveincertaincircumstances.Article1844የተጣመሩ

አበዳሪናተበዳሪድርጅቶችዳግምሲለያዩአበዳሪአባትዘብሰንትሆኖባለእዳልጁከወረሰውበኋላሲመለስ

8)Limitationofaction-Article1845–1855avoidsbafflement(confusion)whichmightbe

createdowingtolossofevidencewhentimelapses

*Acquisitiveprescriptionentitlesthebeneficiarywithcertainrightaftertheexpiryofcertainperiod

oftime.

*Liberitiveprescriptionrelievesthebeneficiaryfrom certainobligationsafterthelapseofcertain
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periodoftime.

-Inliberativeprescriptiontherecanbelimitationofrightandlimitationofaction.

Limitationofrightabsolutelyextinguishestherightoftheotherpartywhilelimitationofaction

extinguishestherighttobringactioni.e.courtaction.

-Article1845connotesthatitlimitsaction.Inaddition(Article2262)limitsallactions.

Therearealsoprovisionsthatshow thepossibilityofexistenceofcertainrightsevenafterthe

lapseoftheprescribedtime.Article1850.

ButReniD.saysalltherightsaresubjecttotenyearslimitation

-ThecontroversialissueinlightofperiodoflimitationistherelationshipbetweenArticle1845and

Article1810.

SUMMARYp.41

RQp.43

ChapterTwo

SpecialProvisionsRelatingToContracts

Provisionastotime-Article1857-1868generallydealwithfixeddays,weeks,monthsandother

periodoftimelikeholidays.

Contractantsmaymoreprobablyprovidethetimeofperformancewithincertainperiodoftime

withoutspecificallystatingthetime.

TheEthiopianCivilCodepreferstotallyignoringthemonthasitcanbeeseenunderArticle1860(3)

whichsaysthat“ThethirteenthmonthoftheEthiopiaCalendarshallnotbetakenintoaccount”.

(pagumenisn’tconsidered)

Thedebtorcandischargehisdebtbeforetheexpiryoftheagreedperiodoftimeunlesscontrary

intentionofthepartiescanbeinferred.

ConditionalContractualObligations-Article1869-partiesarefreetodesigntheircontractasfaras

theydonotcontradictthemandatoryprovisionsofthelawwhichcannotbesetaside.

-existenceoftheobligationsisdeterminedbyoccurrenceornon-occurrenceofuncertainevent.

-ThemeaningofuncertaintyinEthiopianlawofcontractisbroader

-zconditioneitherendstheeffectofcontractormakesthecontracteffectiveuponitsfulfillment.

Articles1871and1872dealwithconditionprecedentandconditionsubsequentrespectively.

Theeffectoftheconditionsubsequentiscancellationofthecontractuponitsfulfillment.

Athingsoldonconditionsubsequentshallbedeliveredimmediatelyaftertheconclusionofthe
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contractandhandedbackiftheconditionisfulfilled.

Eventhoughtheconditionisnotfulfilled,ifitsfulfillmentishinderedbyoneofthepartiesandhis

actofhindranceemanatesfrom badfaith,theconditioncanbepresumedtohavebeenfulfilled.is

equallyappliedtobothconditionprecedentandconditionsubsequent.

Article1874__ActsofmanagementVsArticle2204and2205-Beforethefulfillmentofthe

condition,theyarenotallowedtocarryoutanyactsbeyondmanagementlikealienating,investing

capital,denotingandsoon.

-Ifzeyexercised,theyshallbeingoodfaith.
AlternativeObligations-Articles1880-1882-
Earnest-Article1885-WhenweseethepositionheldbytheEthiopianlaw,terminationofpromise

guaranteedbyearnestunilaterallyispossibleuponcertainlimitations.

Provisionsastoliability-Article1886vsArticle1889-eventhoughnon-performanceowingtoforce

majordoesnotmakethedebtorliable(see1791(2),thepartiescanagreetoextendtheirliability

eveninthepresenceofforcemajuer.Article1710,1812

ChapterSummeryp.70
CHAPTERTHREE

PLURALITYOFDEBTORSORCREDITORS

SolidaryObligationinCaseofPluralityofDebtors
-Articles1896-1909-asituationwherethereisajointandseveralobligationsamongdebtors.
1)Natureofpluralityofdebtorsorcreditorsindifferentlegalsystems–itistreatedassolidary
obligationsinthecivillawandasjointandseveralobligationsinthecommonlaw.
Thecommonlawhasthreecategoriesofpromises:joint,several,andjointandseveral.

TheFrenchconceptofsolidaryobligationandthecommonlaw conceptofjointandseveral

obligationshaveacommonfeature,i.e.,thateachsolidarydebtorbindshimselfforthewhole

obligationwiththeresultthatperformancebyonedebtordischargestheotherdebtors.

2)TreatmentofsolidaryobligationsincaseofpluralityofdebtorsundertheEthiopianLaw-1896

&1897

Anobligationissaidtobejointandseveral(individually)amongthedebtorswheneachdebtoris

consideredinhisrelationwiththecreditorasdebtoroftheentireperformance(asifhewerethe

onlydebtor)orwherebothdebtorsarejointlyliableforthewholedebt.

Art1896reads,unlessotherwiseagreedorprovidedbylaw,maintenance(Article819,2124,2125,
2136),co-debtorsshallbejointlyandseverallyliable.
theEthiopianCivilCodeisinfavorofcreditors,theymayalwaysclaim thatthedebtorsarejoint

debtors,andthereforeaskforpaymentoftheentiredebtofoneofthem only.
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TheEthiopiansolutionisachoiceprobablydictatedbytheintentionofseeingcontractseffectively
enforced,ratherthanputtingcreditorsattheriskofinsolvencyinthemanycaseswherenowritten
contractisdrafted.
3)Theeffectofjointandseveralobligationsontherelationsbetweencreditor(s)andco-debtors
A)OnResjudicata-Article1897,1898&Article217ofCPC

B)OnDefaultnotice-Article1899vs1775-isadirectreflectionoftheprincipleofreciprocal

representationoftheco-debtors.

C)Onvoidandvoidablecontracts-Article1900-void(object&form)commondefenseavailable

toall,ozercommondefensesrpaymentandlimitationofactions1901.

-Voidable(consent&capacity)-apersonalone

D)Onremissionofdebt-Article1902-adiscrepancybetweenthetwoversionsofSub-Article3.

E)Onnovation-Article1903-Article1902willmutatismutandisapply-butitiscontradictedwiz

“unequivocalintention”ofArticle1828.

F)Onsetoff-Article1904-thetwoversionsseemstohavediscrepancy.

G)OnMerger-Article1905-discrepancyinthetwoversions.

4)Defensesopentojointdebtors–

Common

objections

Personalobjection

extendedtoall

Purely personal

objection

Debtrestsfinally

withotherdebtor
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5)TheRelationoftheco-debtorsinterse-Article1906-1909

JointCreditors-Art1910-1916

-thelawtakesapresumptionagainstsolidarityorjointandseveralentitlements.

Argument1, Article1911oftheCivilCodeisapplicableonlywhenthereisagreementbetween

creditorsastojointandseveralentitlements.

Argument 2, asjointandseveralentitlementsincaseofpluralityofcreditorsareexception,

Article1911doesn'tprovideaboutthisissue.

Eachcreditormayrequirethedebtortopaythewholedebtbywayofmutualrepresentationor

mutualagency,butnotasaprincipalcreditor.Article1912

aslightinconsistencyinarticle1911(3)

-Article1913vsArticles1920,1928and1946

NonJointObligations

-situationswherethereispluralityofdebtorsand/orcreditorsregardinganobligationthatisnot

jointandseveralone.

1)Indivisibleobligations-Article1917-itisgenerallyacharacteristicoftheobjectofthe

obligation.Forinstance,acarisindivisible.

Anindivisibleobligationiseitherabsoluteorrelative.

absolutewheretheobjectoftheobligationisindivisibleunderwhateveraspectitisenvisaged,in

suchawaythatitcanneverbeduewithouttheobligationbeingindivisible.egsaleofahorse.

relativewhenthethingconsideredinitsnaturalform isindivisible,althoughonecanconceivethat

-Payment (total

orpart)

-Absolutenullity

- Remission of

debt to all co-

debtors

-Limitation

-Liability1906(2)

Remission of

debtto1debtor

1902 (1) -

Novation1903

(1)

1.Incapacity

2.Viceofconsent

3.Term

4.Condition

5.Specificremission

1902(2)

6.Specific novation

1903(2)

7.Set-off1904

8.Merger1905

- Remission of

debt1902(3)

-Set-off1904

-Merger1905
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itcanbeexecutedsuccessivelyandbyfractions.toconstructahouse

zthelawalsoitselfprovidesthatsharesanddebentures,orbondsareindivisible.(SeeArticles434

and328oftheCommercialCode).

IntheCivilCode,naturalindivisibilityofanobligationisrecognized,Article1917(owingtotheir

nature)

Incaseofpluralityofdebtors,theprovisionsdealingwithjointlyandseverallyliableco-debtorsis

applicableforthoseco-debtorswhoseobligationareindivisiblebyitsownnature.

Incaseofpluralityofcreditors,Articles1910-1916

2)Divisibleobligations

Article1918dealswithpluralityofdebtorstoadivisibleobligation,thecaseofpluralitycreditorsis

regulatedbyArticle1919.

Eachdebtorofadivisibleobligationwillonlybeliableforhisownshare,whichofcourseisnot

necessarilyequaltothatoftheothers.

Theeffectofadivisibleobligationisthateachlinktothecreditorisindependentoftheothers.

CHAPTERFOUR

SURETYSHIP

NatureofSuretyshipArticle1920

acontractinwhichapersonbindshimselfforanotheralreadyboundandagreewiththecreditorto

satisfytheobligationifthedebtordoesnot.

Itsadvantageistomaketransactionsmucheasierbyincreasingthesafetyofthecreditorentering

suchasecuredtransaction.Hehasinfacttwo(ormore)debtorsforthesamedebt.

from thesideofthedebtor,hegainscredibilityandwillbeabletotrade.

Theadvantagesofsuretyshipfortheguarantorarenotevident.

suretydiffersfrom realsurety,"realsurety"whereathirdpersonguaranteesthedebtofanother,

notbyobliginghimselfpersonally,butinengagingcertainofhisproperty.

"realsurety"hasalsobeenusedtodesignatethedepositofmoneyorotherpropertybythedebtor

himselftoguaranteetheexecutionofhisobligation,butinthelegalsenseofthesituation,thisisa

pledge.

suretydiffersfrom insuranceinthatinacontractofinsurance,oneparty,theinsurer,undertakesto

payasecondparty,theinsuredorapersonnominatedbythepartyforthelossoccasionedbythe
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happeningofthespecifiedevent.

intheinsurancecontracttwopartiesareboundandclassifiedasabilateralcontract.

thereisdistinctionbetweensuretyshipandwarrantyinthattheformermustrelatetosomelegally

enforceableobligationordutytowhichanotherpersonissubjectincontract.

noform requirementislaiddownforsuretyshipagreements.ButArticle1725whichisheaded

contractsforalongperiodoftimeseemstorequiresuretyshipagreementstobemadeinawritten

form.

Sinceitisaunilateralkt,itisonlytheguarantorwhoistosignthecontractofguarantee&witness

asuretyshipmayonlybevalidlygivenwheretheprincipalobligationisnotvoid.Exceptionally,

however,wheretheprincipalobligationisvoidable,thesuretyshipagreementmayremainvalid.

Article1926

EffectsofSuretyship-EffectsofSuretyshipbetweentheCreditorandtheSurety-

A.Themomentforaction-Article1929 B)Maturityofdebt-Article1932

C)Simplesuretyshipandjointsuretyship–

i) Simplesuretyship-Articles1934– 1937- theguarantor'sobligationissecondary

becauseitarisesiftheprincipaldebtorfailstodischargehisobligation.

Inprinciple,pursuanttoArticle1920and1934,everysuretyshipispresumedtobesimple.

defensesavailableforthesimpleguarantor-Article1934(2),

Theseconddefenseavailableforthesimpleguarantoristhebenefitofdivisionwhichisraisedin

caseofpluralityofguarantors.

ii)JointSuretyship-theobligationoftheguarantorisprimaryanddirectbecausethecreditorisnot

requiredtodemandpaymentfrom theprincipaldebtorinordertobringanactionagainstthe

guarantor.

Thedirecteffectofjointguaranteeisthedeprivationofthesuretyofhisbenefitofdiscussion.

D.Accelerationofactionbyguarantor-Article1938&Article1939

EffectofSuretyshipbetweentheDebtorandtheSurety

Theprincipleisthattheguarantor,whohaspaidthecreditorinsteadofthedebtor,shallbe

indemnifiedbythisdebtor.

thesuretybeing subrogated bylaw to therightsofthecreditor,heneed notenterinto a
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subrogationagreementwiththecreditor.

subrogationmaynotbemadetothedetermentofacreditorwhohasbeenonlypartlypaid.1972

ProtectionofaGuarantor'sActionagainstaDebtor

-Dutiesofacreditor-Article1945,Article1946,Article1947

-Securitiesobtainedfrom principaldebtor(Recoursebeforepayment)-Article1948

-LossofRight-wheretheindemnityclaim haslapsed&whereasecondpaymentismadebythe

debtor

PluralityofGuarantors

1)CounterGuarantor-Article1949-hasnorelationwiththecreditor.

mustbenefitofalltheparticularadvantagesofaguarantor,evenifthismeanshehastoact

againstthepreviousormainguarantor.

2)SecondaryGuarantor(inFrench"suretyshipcertifier")Thecreditorcanherenotonlychallenge

theguarantor,butalsothesecondaryguarantor.Article1950

3)PluralityofSimpleand/orJointGuarantors-Wherethepluralityofguarantorsgrantedthe

securityatthesametime(Art.1951(1))oftheCivilCode,eachofthem shallbeliableforhisown

shareasasimpleguarantor,andasasecondaryguarantorforthesharesoftheothers.

thecreditorhastodividehisactioninasmanyactionsastheyareguarantors,whichiscalled

benefitofdivision,andasktheappropriateamountfrom each.

Eg.AbiyborrowedBirr10,000from Belay.Fivepersons,Chane,Dawit,Feleke,Girum andHailu

cameandsignedinoneinstrumentundertakingAbiy'sobligationassimpleguarantors.

IfAbiybecomesinsolventandBelayproceedsagainstGirum onlyfortherecoveroftheBirr10,000

thelattercanraisethebenefitofdivisionsothatheshouldberequiredtopayonlyBirr2,000which

ishisshareofthetotaldebt.

If,however,theotherco-suretieshavebecomeinsolvent,Girum cannotdemandbenefitofdivision.

Thisisbecausehewillberesponsibleforhisshareassimpleguarantorandassecondary

guarantorfortheshareoftheotherco-sureties.

If,however,onlyHailubecomesinsolvent,theremainingguarantorsshallbeliablefortheirown

sharesandtheshareofHailu'sdebtwillbeproportionatelydistributedamongthesolventco-

sureties.

ifChaneguaranteedforthepaymentofBirr1,000,DawitforBirr3,OOO,FelekeforBirr4,OOOO,

Girum forBirr1,500andHailuforBirr500.Sinceaguarantorisnotresponsiblebeyondthe
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maximum amountexpressedintheagreementexceptforlegalcostsandinterests,Belaycannot

sueoneofthem torecovermorethantheamounttheyguaranteed.

theCivilCodedoesnotexplicitlyaddressthesituationwhereeachoftheguarantorsexpressedthe

maximum amountoftheirobligation.Inthisrespect,youmayarguethatArticle1918(2)ofthe

CivilCodewillapplybyanalogyinwhichcaseonesuretycannotstandassecondaryforthe

debtors.

thebenefitofdivisionwillnotbeavailablewherethesuretiesexpresslyboundthemselvesasjoint

guarantorswiththeprincipaldebtorasbetweenthemselves.

Relationshipbetween/amongCo-sureties-Article1951

Whenthereareseveralsuretiesforthesamedebtorinrespectofthesamedebt,theonewhopays

thecreditorisentitledtocontributionsfrom theothers.

equityrequiresthatthesuretywhohasmadepaymentisentitledtocontributionfrom hisco-

suretieswhomighthavebeencompelledtopaybythecreditor.

Therearefactorsthatgoverntherightandextentofcontribution.

Thefirstoneispaymentofmorethanone'sshareAsuretyisnotentitledtocontributionuntilthe

wholedebtispaid,forheisstillliablefortheremainder.Art.1951(3)

Secondly,tobeentitledtocontribution,paymentmusthavebeenmadebyasuretyinasituation

wherehewaslegallyobligedtopay(theprincipalobligationisextinguishedasaresultofpayment,

setoff,periodofimitation,nullityetc)Article1942

Thethirdonerelatestocostsandinterests.Regardinginterestontheamountpaidtothecreditor,

ourlawsaysnoting.

ExtinctionofSuretyship

1)payment 2)set-off&merger

3)novationoftheprincipalobligationbythedebtorwiththecreditorextinguishestheprincipal

obligationandalsotheaccessorysuretyshipobligation.

4)voluntaryremissionbythecreditortothedebtordischargesthesuretyaswell,sincethe

remissionofanunderlyingobligationalsoextinguishestheaccessoryobligation.

5)inthecaseofprincipalobligationthatisvoid.However,incaseswheretheprincipalobligation

isvoidable,thecontractofsuretyshipmayormaynotbeinvalidated.SeeArticle1926(3)and1923.

6)limitation

7)wherethecreditorhasacceptedapaymentintheform ofanimmovableoranygood(Article
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1927oftheCivilCode).

CHAPTERFIVE

THIRDPARTIESINRELATIONTOCONTRACTS

-declarationofdemandpromiseforthirdparty -stipulationforthebenefitofthirdparty

-assignmentofrightsandsubrogation -delegationofobligationsandassignmentof

estate.

Promises&StipulationsConcerningThirdParties

Three situationsare considered bythe CivilCode:the third partymaybe substituted to a

contractingparty,thethirdpartywillbecomethedebtorofthecontract,andthethirdpartywill

becomethecreditorofthecontract.

Theoptiontosubstituteathirdparty-Article1953

theidentityofthethirdpartytobesubstitutedisnotrequiredatthetimeoftheformationofthe

contract.suchanoptionisopenbothtothecreditorandtothedebtor.

Theadvantageistointroduceflexibilityinthechoiceofpartners.

theeffectofthecontractwherethesubstitutionisorisnoteffected,Article1954

Article1954astotheeffectofsubstitutionseem undulyrestrictive.Themaindifficultyliesonthe

threedayswithinwhichsubstitutionistobeeffectiveasitisshort.

Thepromiseforthirdparty-Article1955

thisArticlecoversinfacttwodifferentcontracts:acontractbetweenacontractualpartnerandthe

promissory,i.e.,contractofpromise;Article2270(3)

andafutureorpotentialcontractbetweenthefirstpartnerandthethirdparty,theexistenceof

whichissubjecttoratificationbyathirdparty,i.e.,themaincontract.

Ifthethirdpartydoesnotratify,thepromised,unlikeincasesofdeclarationofdemand,willnotbe

obligedtoperform thecontractasper-Article1956(3).Accordingly,thenonperformanceonthe

partofthepromissorwillentailpaymentofdamages.

Stipulationforthebenefitofathirdparty

Eg.lifeinsuranceforthebenefitofathirdparty(eventobenefitchildrennotyetborn),acollective

insuranceagainstaccidentsbyemployersfortheiremployees,warrantygivenbymanufacturers

fortheirproductstoconsumers,etc.
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However,thereisnoagreementregardingthebasisofstipulation.

Accordingtothetheoryofoffer,oncetheacceptanceismade,itretroactstothedayofthe

contractandthethirdpersonbecomesthepersonalcreditorofthepromissor.

Accordingtothetheoryofdirectcreationoftheaction,contractwithstipulationsforthebenefitof

thirdpersonsareexceptionstothegeneralrule,whichprovidesthatcontractsdonotbenefitthird

parties.

therightsofthestipulatorareclearlyprovidedunderArticle1958.

thebeneficiarybeingdelegatedasthepersontoreceivebenefitfrom thepromissormayacceptor

rejectthebenefituponbeinggiventheoptionpursuanttoArticle1959

theEnglishversionofArticle1961(2)isdefective.

AssignmentofRightsandSubrogation-Articles1962through1975(FORCREDITORS)

Assignmentisacontractconcludedbetweentheassignorandtheassignee,wherebytheformer

transfershisrights(conditionalorfuture)underthecontractorpartofittothelatter.

Article1962reserves,however,threecategoriesofexceptions

*theassignmentofcertainrightsmaybeprohibitedbylaw.Eg.theclaim ofavictim ofdamage

(Article2146);anadministrativecontractwithouttheconsentofadministration(Article3202),

assigningsuccessionrightsbeforethedeathofthepersonconcerned(Article1124).

*theassignmenttoathirdpartycreditormaybeprohibitedbythecontractitself

*thepersonalnatureofarightmaypreventitsassignment"intuitu personae"-contractof

employment,apartnerinpartnershipagreement.

Anonerousassignmentisanassignmentofacontractualrightbythecreditorwhichismadefor

consideration.

Agratuitousassignmentisavoluntarytransferofthecreditor'srighttotheassigneewhichis

madewithoutconsideration.

Subrogationisthesituationwherearightwithallitsaccessoriesistransferredfrom onepersonto
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theother.Itaccompanies(comingafter)payment.

subrogorisacreditoroftheprincipaldebtor.Thesubrogeeisthenabletoexercisetherightsofthe

creditor-subrogorafterhehaseffectedthesubrogationbypaymentofthedebt.

1)Conventionalorcontractualsubrogationsubrogation

Subrogationbythecreditor-Article1968-itimposestwoconditions:thecontractofsubrogation

mustbeexpressandmustprovidethatthesubrogationtakesplaceatthetimeofpayment.

Ifthesubrogationdoesnotsatisfytherequirementthatitbeexpress,thelawdoesnotprovidea

solutiontothisproblem.

Onewritersays,thecasemaybetreated asoneofassignment.Ifthecontractisoneof

assignmenttheeffectwouldbethecreditorwillhavetherightoflien,mortgageorpledgeattached

totheright.

AtoTilahunTeshomestatedthepayeristreatedasordinarycreditorforthedebtor.Thus,failureto

meettherequirementlaiddownunderArticle1968deprivesthepayerfrom enjoyingtherightsof

lien,mortgageandotheraccessoryrights.

Subrogationbythedebtor-Articles1969and1970-eg.adebtorwhoowesseveralcreditorsand

whopreferstobeobligatedtoasinglenewcreditormayborrowfundsfrom athirdpersontopay

hiscreditorsandsubrogatethethirdpersontotherightsoftheformercreditors.

2)Legalsubrogation-Article1971providesthreesituations.Articles1909and1944.

In relation to extracontractualliability,Article2161 oftheCivilCodesimilarlyprovidesfor

subrogation.

Article1971(b)isalsogivenmorespecificapplicationbyspecialprovisionsoftheCivilCode,such

asArticles3083,3095and3097.

subrogationincasesofinsuranceofproperty(Article683oftheCom Code),subrogationin

maritimecases(Article323and304oftheMaritimeCode),casesofsuccesorialsubrogation

(Article1059,1045),subrogationincasesofwarehousing(Article2821),subrogationtothebailor

(Articles2795).

legalsubrogationdoesnotdifferfrom theconventionaltypeasbotharebaseduponpaymentof

thedebtorobligationtothecreditorandtheireffectisthesame.

1975(1)talksaboutspecialcasesofassignmentofrights,suchisthecaseforinstancefor

usufructuaryrights(Article2410);incorporealrights(Article2411);successionofrights(Article

1124)andadministrativecontracts(Article3202)



ስለ-ሕግየሕግአገልግሎት/AboutLawLegalService
@ethiolawblogበቴሌግራምተቀላቀሉ

Page|67

DelegationandAssignmentofObligations(FORDEBTERS)

whatisdelegatedisobligation;andwhatareassignedarerightswithitscorrespondingduties,but

notonlyrights.

*DelegationofObligations-Atr1976-thedelegator,thepersonwhomakesthedelegation;the

delegatee,thecreditor;andthedelegate-debtor,thethirdpartywhoisdelegatedandbecomesa

debtor.eitherbecausehedoesnotwishtoorsimplycannot

inprinciple,unlikeassignmentofrights,thedebtorhastoaskthecreditor.Unlikeassignmentof

rights,whatisdelegatedisobligation.

perfectdelegation–thepartiesmayagreethattheolddebtowedbythedelegatortowardsthe

creditorwillbeextinguishedandthattheoriginaldebtorwillberelievedfrom anyobligation.

imperfectdelegation -theymayhave intended thatthe old debtor(delegator)willnotbe

exoneratedbutratherthecreditorwillhaveaseconddebtor,delegator,inadditiontothefirstone,

delegatedebtor.

Incaseofimperfectdelegation,therelationshipoftheoriginaldebtorvis-a-visthecreditoristhat

ofasimpleguarantorandacreditor.

Article1980laysdowntherightsofthedelegate.

Effectofdelegationonthirdparties,Article1982,maybeinvolvedintheoriginalcontractas

sureties(mortgagors,suretygivers....),theyshallnotbeliable,unlesstheyconsentedtothe

delegation.Thisisbecause,theyhavegivenasuretyinrespectofthefirstcontract;theonelinking

theoriginalcreditortotheoriginaldebtorandcannotbepresumedtohaveextendedittobenefit

thedelegateddebtor.

*AssignmentofObligation-Articles1983to1985

heirsandcreditorsoftheparties-Articles1986and1987

HeirsoftheParties-Thecontinuityofrightsorobligationsbyheirs.However,suchcontinuitymay

belimitedtotwoinstances.

1)wherethenatureofthecontractdoesn'tprovideroom forsubstitutionoftheheirs;

2)wherethepartiesagreedtorestrictthecontinuityofrightsandobligationbyheirs.

incasesofdeathofthethirdpartybeneficiary,theheirsofsuchapartyareentitledtothe

performanceoftheobligationconsideredart1957&zff.

CreditorsoftheParities-"thepropertyofadebtoristhecommonpledgeofhiscreditors"
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Ofcourse,thisgeneralrightcannotbeabsolute,anditisframedwithintherulesgoverning

attachment,asstatedinthecivilprocedurecode,andespeciallytherulestatingthatcertainassets

cannotbeattachedessentiallythebasiclivingcommoditiesandtoolsofthedebtor'strade.

Themerefactthatsomeoneisadebtorofanotherdoesnottotallyprecludehim from enteringinto

agreementsregardinghisproperty.Art1989

ExceptionsrArt.1990,1994

Rightsofthecreditorsoftheparties

*Preservationmeasures-Article1992*Exerciseofdebtor'srightorobliqueaction-Article1988(1)

*ThePaulianorRevocatoryAction-Article1995ifzdebtorburntzproperties,thethingrestored

doesnotre-enterthepatrimonyofthedebtor,nordoesitbecomethecommonpledgeofallhis

creditors;itcanonlybedistributedtothecreditor(s)whopursuedtheaction.Thisseemsthe

underlyingdifferencebetweenrevocatoryandobliqueactions.

ChapterSix

Proofofcontracts

Burdenofproofandadmissibilityofevidence-"thenecessityofprooflieswithhewhocomplains."

Art.2001vsArt.263ofCPC,Art.137ofCr.Pro.Code.

Theburdenofproofalsoappliestonegativeassertions,forexample,ifalessortriestoassertthat
thetenant(lessee)wasnottakingcaretorepairthepremises,asstipulatedinthelease,thenhe
willbeartheburdenofproof.
Written(documentary)Evidenceanditsprobativevalue-Articles2005–2019
Written evidenceisnormallyused interchangeablywith documentaryevidence.Documentary
evidenceisthendefinedbythedraftevidencerulesasalldocumentsandtheirproductforthe
inspectionofthecourt.
Letters,contract,deeds,licenses,certificates,ticket,orotherwritingsaredocumentaryevidence.
*AuthenticationofDocumentaryEvidence-
Therearevariousmethodsofauthenticationbothinoursubstantiveandprocedurallawsandthe
draftevidencerules.
Authenticationisamechanism ofascertainingauthorshipofthedocument(whotheauthorofa

documentis?)andgenuinenessofthedocumentsoughttobeintroduced.Unlessadocumentis

authenticateditmaynotbeadmittedasproof.

Modesofauthentication-Articles2007and2008

Admissionauthorshipbythewriter:thewriterhimselfmayadmitorconcedethatheistheauthor

ofacertaindocument.
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A)Proofofsignatureorhandwriting
-Productionofapersonorpersonswhowitnessedthewritingorsignature
B)Presumptionastodocumentsnotproduced
C)Comparisonofsignature,writingwithothersadmittedorproved
D)Laywitnessauthentication-Theremaybesomepersonswhoarewellacquaintedwiththe
writingsofthepersonwhoissubmittedforinvestigation.Zeydonotapplymodernwaysof
examining and ascertaining writing in laboratoriesorsomewhereelsebutbya comparison
betweenretainedmentalimageofthesupposedwriter’swritingandthewritingindispute.
E)Opinionsofexperts F)Ancientdocumentrule
Bestevidencerule-Therulerequiresthatwhenwritingsareintroducedasevidenceinatrial,the
originalwritingmustbeproducedasthe“bestevidence”.Infederalpractice,however,anyexact
copiesoftheoriginalcarrythesamelegalweightastheoriginalunlesstheirauthenticityisin
question.
Primary(Best)evidence-thedocumentitself(theoriginal)producedfortheinspectionofthecourt.
Secondaryevidence-whereprimaryevidencecouldnotbefound.
Presumptionofpayment-Art.2020–2226Thepartyinwhosefavorthepresumptionistakenneed

notproduceevidenceinsupportofhisallegation.Theburdenofprooftransferstotheonewho

contestswhathasbeentakenaspresumption.

1)Handingoverofevidencingdocuments

2)Creditor’sentries(2021C.C)-entriesinthecontractualdocumentsbythecreditor,which

tendstoreleasethedebtorfrom his/herobligationpresumespayment.Theentriesmaybe

inthemargins,attheend,orbackofthedocument.

3)PriororConcomitantDebts(2022)-Inthesituationwherethecreditorrequiredtogive

receipttothedebtorforperiodicalpayment,he/sisrequiredtogivesuchreceiptforthe

paymentofeachperiod.

4)Periodoftimerelatedpresumptions-Arts.2023and2024

Contraryproof
presumptionsmayberebuttablebyproductionofcontraryproofiftheymaybeirrebuttable
(contraryproofmaynotbeacceptedtodisprovewhatisholdbypresumption).
Rebuttablepresumptionsarealsodividedintofreelyrebuttablebyproducinganyevidenceand
thosecouldbedisprovedbyonlyproducingspecifictypeofevidencesprovidedbylaw.
Art.2026oftheC.C,presumptionprovidedfrom Art.2022to2024arenotrebuttableinprinciple.
However,Art.2025 has laid down as exception three specific situations in which such
presumptionscouldbeconfronted.
6PARTI

CHAPTERI

DEFINITIONANDPRINCIPLESOFNON-CONTRACTUALLIABILITYLAW

Definition-Non-ContractualLiabilityLawisalawthatgivesremedybyawardingcompensationto
thevictim ororderingrestitutionorinjunction.
Principlesorrequirementsart2141

-actoromission -damage



ስለ-ሕግየሕግአገልግሎት/AboutLawLegalService
@ethiolawblogበቴሌግራምተቀላቀሉ

Page|70

-Theexistenceofcasualrelationshipbetweentheactoromissionandthedamagesufferedbythe

victim -thisdamageshouldbeakindofharm recognizedasattractinglegalliability

CHAPTERII

CONSTITUTIONALRIGHTS

PersonalSecurity-2038(1)ofCC&art16oftheFDREC,everyonehastherighttoprotection
againstbodilyharm.
Interestinproperty-art40(1)FDREC,everyEthiopiancitizenhastherighttotheownershipof

privateproperty.

Moreover,aninterestinpropertycanbeaffectedbythenegligentactofanother.Thisaswellis

protectedunderExtraContractualLiabilityLaw.Art2055-2059.

EconomicInterest-41(1)oftheFDREC,eveyEthiopianhastherighttoengagefreelyinan

economicactivityandpursuealivelihoodofhischoiceanywherewithinthenationalterritory.

Reputationandprivacy-24&26respectively.Art2044&2109-whereaperson’sreputationis

damagedbyuntruespeechorwritingthentheymayhaveanactioninthetortofdefamation

CHAPTERIII

CONDUCTTHATGIVESRISETOLIABILITY

Conductisaperson’sbehaviorinaparticularplaceorinaparticularsituation.Inlegalsense,

conductisclassifiedintotwo:Actandomission.Actisdefinedasanexternalmanifestationofthe

actor’swill.

IntentionandNegligence-Intentionreferstothedefendant’sknowledgethattheconsequencesof

herconductareboundtooccur,wheretheconsequencesaredesiredor,ifnotdesired,are

foreseenasacertainresult,art2029

Hence,Intentionexistswhere:

[

a)Thedefendantknowsthattheconsequencesofherconductareboundtooccur;or

b)Wherethedefendantdesirestheconsequencesor

c)Wherethedefendantmaynotdesirebutforeseentheresultofheractionoromission.

ifapersonfailedtoactinareasonablemanner,wesaythatpersonactednegligently.

1.Thedefendantmusthaveowedtheplaintiffaduty;

2.Thedefendantmusthavebreachedthatduty;

3.Thebreachofthatdutymustbetheactualaswellasthe“legal”causeoftheplaintiff’s
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injury.

4)Thatinjurymustbeonethatthelaw recognizesandforwhichmoneydamagesmaybe
recovered.
Reasonable7Prudentperson-objectivestandardsorrequirementsrknowledge,investigationand
judgment.
theexceptions4zreasonableandprudentmanstandardisunforeseenharm.
StatutoryStandard-Theobjectivestandardisnotfreefrom subjectivityforthereisasubjective

elementinthatitislefttotheindividualjudgetodecidewhatareasonableorwhatcouldhavebeen

foreseen"5Hencethelawintroducesstatutorystandard.

CHAPTERIV

CAUSATIONANDREMOTENESSOFDAMAGE

CAUSATION -Todeterminethecauseforthedamage[death]thejudgemay,amongthemany

tests,uses“butfor”tests.“Accordingtothisprincipletheplaintiffwillhavetoshowthatshewould

nothavebeeninjuredinthewayshewasbutforthedefendant’sconduct”

RemotenessofDamage-ifthekindofdamagewasanunforeseeableconsequenceoftheact,the

damageissaidtobetooremote.

ExceptiontotheForeseeabilityTest-

1)Theegg-shell-skullrule-whetheracertainactcausesaphysicalinjury,whichisdifferentand

muchworsethantheordinaryinjurythatwouldhavebeencausedinthecourseofevents.

2)Economiclossconsequentonphysicalinjury-whereonesingleconductcausestwoinjuries,and

theoneisnotforeseeablebythetortfeasor.

InEthiopianLawavictim whosuffersbothphysicalandeconomiclossshouldsuethedefendant

forbothatthesametime(simultaneously).

3)PsychiatricIllness-ifaphysicalinjurybringsaboutthevictimspsychiatricillness,eventhough

thedefendantwillnotforeseethat,shewillbeliableforthepsychiatricillness.

4)Intentionaltorts-theonewhichiscommittedbyanactorwhoknowswhatsheisdoing&

committedintentionally.Examplesforthisaremaliciousfalsehood.Ifsomeonemakesmaliciously

falsestatementaboutsomeonetoathirdparty.

5)StatutoryTorts-eg.discriminationbasedonrace,religion,orsex.

5MichaelP.192
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CHAPTERV

BoundariesofNon–ContractualLiabilityLaw

Non-contractualliabilitylawvContractuallaw

Incaseofcontracts,theobligationsemanatefrom theagreementmadebetweentheparties,6

whiletheobligationofNon–ContractualLiabilityLawemanatesfrom thelaw.

incaseofContractLawtherearecertainpeoplewhoareexemptedfrom performingtheirpartof

obligations,forinstance,aminor.Noexceptionis,however,madeinNon–ContractualLiability

Law.2033,317,2099

breachincontractisestablishedbysimplyshowingthattheperformancepromisedhasnotbeen

materializedwithoutshowingthepromisor’sfault.Exceptionisarticle1795.InNon–Contractual

LiabilityLaw,however,Liabilityisestablishedbydemonstratingthedefendant’sfaultwithinthe

meaningdescribedtothatterm byarticles2021,2030

whereitisestablishedthatthebreachisintentionalordueto“grave”fault,7 thecompensation

shallbeincreasedtocoverthedamage,whichisgreaterthanthenormaldamage.However,inthe

absenceofintentionalfaultnon–contractualcompensationforwrongfulharm maysometimesbe

decreased.1801(2),2091,2101.

Non-ContractualLiabilityLawvCriminalLaw

liabilityfrom bothwrongsemanatesfrom thelaw

Thecriminalwrongdoermayendupinjailorbepunishedwithfineorboth.Incaseofnon–

contractualwrong,thewrongdoermaynotgotojail.

theprimaryfunctionofthecriminallawistoprotecttheinterestsofthepublic[while]theprimary

functionofthelawtortistoprovideofredressforindividualswhohavesufferedaloss.

Thepartiesaredifferent.

PARTII

EthiopianNon–ContractualLiabilityLAW

CHAPTERVI

6 CCEarticle1675
7Ibidarticle1801(2)
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SOURCESANDTYPESOFLIABILITIES

1)Fault(offence)-2028–2065

-professionalfault -diversionofpowertohisor3rdparties

-intenttoinjureanother -InfringementofLaws

-ChainofCommand(Ifsheisawareoftheillegalnatureofthe

order,Ifsheknewtheorderwasgivenwithoutauthority&the

criminalnatureoftheactordered.

-Non–Performanceofacontract(eg.2037vs2533)

2)Activitiesoneengagesinorthingspossessedbyaperson-2066–2089

3)Whereathirdpartyforwhom apersonisresponsibleincursliability-vicariousliability-2124-2132

Specialcasesonfault

1)Trespasstoperson,itconsistsof

-PhysicalAssault[Battery]–2038,defenses2039

-Interferencewiththelibertyofanother[falseimprisonment]-2040,defenses,2041-43

-Defamation(jeopardizehiscredit,hisreputationorhisfuture)-2044vs2109,defenses

2046-2048

*Defamationcouldbecommittedbywayofpublication,criminal&civilliability2049

2)Trespassingoods-OurCivilCodeusestrespasstoindicatetrespasstolandorahouse,2053,

whiletrespasstomovablesisreferredtoasassaulttoproperty,2054.

CHAPTERVII

InterferenceAgainstEconomicInterest

Articles2055to2064

1)PrecontractualNegotiations[2055]

2)Inducementtobreachofcontracts[2056]

3)Unfaircompetition[2057]vs126com code

4)Simulation(2058)

5)FalseInformation(2059)

6)Witnesses[2061]

7)Adviceorrecommendations(2062)

8)Seizerofanother’spropertyorDistrait(2063)
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9)Executionofacourtorder(2064)

10)Prescription2065-itisztimelimitinwhichoneissupposedtobringanaction,1845.Ifshe

doesnot,sheisbarredfrom bringingheractionbyprescription.

CHAPTERVII

OtherInterests

1)InjurytotheRightofSpouses(2050)

2)DutytoEducateandSupervise(2052)-agoodexampletoafaultbyomission

CHAPTERIX

LiabilityIrrespectiveofFault

StrictLiability(2066-2089)

Liabilityforthetypesofactivitieswhichthedefendantperuses(2066-2089)

1.Liabilityforbodilyharm orinjury(2067)

2.Liabilityforthetypesofinstrumentsthatcausedamages(2071_2085).Thesearefurther

classifiedinto:

A.Liabilityforanimals(2071-2076)

B.Liabilityforbuildings(277-2080)

C.Liabilityformotorvehiclesormachines(2081-2084)

D.Liabilityformanufacturedgoods(2085)

Defensesorjustificationsforstrictliability2086

CHAPTERX

VICARIOUSLIABILITY

Vicariousliabilityis“…liabilityimposedononepersonforthewrongdoingofanother.”

-undertheEthiopiantortlawparentsandotherslistedunderarticle2125areliableforthewrongs

donebyaminorchild.

-Thestateisliableforitscivilservantsandemployeesacts2126

-bodiescorporateareliablefortheirrepresentatives,agentsorpaidworkersact2129

-Theemployersareheldliablefortheactsoftheiremployees2130

-Themanagingeditorofthenewspaper,theprinterofthepamphletorpublisherofabookisliable

fordefamationcommittedbytheauthoroftheprintedtext2135
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TheRationalewhyoneisheldliablevicariously

1)Thecontroltest:Thistheoryattributestothosewhoaremadeliabletheabilitytocontrolthe

behaviorandprecisemannerofthewrongdoers.Eg.theemployer

-4(1)ofLaborProclamationNo377\2003,undertheauthorityoftheemployer,followinstructions

givenbytheemployerasperarticle13(1).

2)Analogywithcausation-Thestate,theemployersorthebodiescorporatearethosewho…setthe

wholethinginmotionandthat,therefore,theyshouldbeartheconsequencesofathirdpartywho

suffersthroughtheiremployeeswrongfulconduct.Egart12ofzprocl

3)Deeppockets-thefather,thestate,bodiescorporateandtheemployersarericher.Hencethey

shouldpay.“SomakingAvicariouslyliableinrespectofB’stortwillhelptoensurethatthosewho

havesufferedloss.becauseofBstortwillbeabletosuesomeoneofsubstantialmeansfor

compensationsfortheirlosses.

4)Economicandmoralconsideration-Thistheoryisbasedonthefactthat“…thepersonwho

drivesabenefitfrom theactivityofanothershouldalsobeartheriskofthedamageinflictedby

thoseacts.”

5)Lossspreading-Theemployerdoesthis“Eitherbycharginghiscustomersslightlyhigherprices

orbymakingaclaim onhisliabilityinsurance.

PARTIII:

REMEDIESTOEXTRACONTRACTUALWRONG

ChapterXI

IntroductiontotheBasicNotionsofDamage

ConceptualAnalysisofDamage-ifanactionforcompensationisbasedontheprovisionsofextra

contractualliabilitylaw,theplaintiffhastheresponsibilitytoprovethathehasincurreddamage

becauseofactsorcircumstancesforwhichthedefendantisliableunderthelaw.

-provingdamageisaprerequisiteforcompensation.ThecrossreadingofArticles2092and

2102(2)

Theword“damage”isderivedfrom aLatinword“damnum”meaninglossorspeciesofloss.Itisa

harm orinjurycaused to a person’s legitimate interest,material(pecuniary)ormoral(non

pecuniary).

ClassificationsofDamage
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A)MaterialDamage-isaninjurycausedtoaperson’seconomicorfinancialinterest.

hastwoimportantcomponents.Thesearepresent(actual)materialdamageandfuturematerial

damage.

*present(actual)materialdamagecoversthelossoccurredfrom thedateofthecommencement

oftheinjuryuptothedateoffinalassessmentbythecourt.

-Presentmaterialdamagecanbefurtherclassifiedintotwo:adamnum emergens,aLatinterm,

whichdenotestheoccurrenceofaloss(diminutionofestate),oralucrum cessans,theLatinterm,

whichdenotesthepreventionofagain(non-increaseofestate).

*Futurematerialdamage-thedamagethatwilloccurcertainlyorwithahigherprobabilityafterthe

dateofjudgment.damnum emergensandlucrum cessansmayaffectboththepastandthefuture

damage.

-thedividinglinebetweenpresentdamageandfuturedamageisdrawnintermsoftime.The

dividingdateisthatofthejudgmentassessingthedamage.

assessmentoffuturedamageisveryproblematicbecauseitisnotrelatedtotheactualoccurrence

oflossatthetimeofassessmentbutonlytothenon-occurrenceofexpectedfutureearningsor

gainfulopportunities.

undertheresjudicataprohibitionofarticle2151,hemaybeunabletobringafreshactionafterthe

finalprognosisfortheplaintiffistechnicallyprohibitedtosplithisclaim forpresentdamageand

futuredamage.

B)MoralDamage- theharm orinjuryinflictedtoaperson’sfeelingornon-pecuniaryinterest.Itis

aninjurycausedtoaperson’shonor,reputationorpersonalfeelingsofthevictim.

ChapterXII

ModesofCompensation

ModesofCompensationforMaterialDamage

1)TheRuleofPecuniaryCompensation-Article2090-itmeanscompensationbymeansofmoney,

thedamageinflictedtothepecuniaryinterestofthevictim hastobequantifiedandvaluedinterms

ofmonetaryequivalencesothattheharm willbemadegoodbytheawardofcompensation

expressedintermsofmoney.

2)Non-PecuniaryCompensation-maybeawardedbythecourtinexceptionalcircumstances
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2090(2)

Article 2118 through Article 2123 provides a partialenumeration ofthe “othermodes of

compensation”otherthanpaymentofmonetarycompensation.

Restitution,reparationinkind,retractionofdefamatorypublications,enjoiningcasesofunfair

competitionandinjunction,notexhaustivebutillustrative

ModesofCompensationforMoralDamage

A)TheRuleofNon-PecuniaryCompensation-moraldamagecannotbeassessedinmonetary

terms.Article2105

Forexample,aninjurycausedtoaperson’sreputationthroughdefamatorypublicationscanbe

madegoodthroughanorderofretractionofthedefamatorypublication.

B)PecuniaryCompensation asan Exception-thephrasein 2105(2)“onlyin casesexpressly

providedbylaw”indicatestheexceptionalnatureofawardingpecuniarycompensationformoral

damage.

-2105(2)isapplicableonlytosuchnominatedcasesofmoralinjuryenumeratedinArticle2106

through2115ofthecivilcode.Itmayalsoapplytoothermoralharmsexpresslystatedtosuch

effectinotherpertinentprovisions.

*intheassessmentofmoraldamage,Ethiopiancourtshavediscretionarypowerintworespects:

inawardingthecompensationandinfixingtheamountofcompensation.

ChapterXIII

Quantum/ExtentofCompensation

Quantum ofCompensationforMaterialDamage

TheRuleofEquivalence-Theprincipleofequivalencebetweenmaterialdamageandcompensation

isincidentallymentionedinArticle2090andexplicitlylaiddowninArticle2091ofthecivilcode.

therearenorulesandstandardssetunderthelawtoregulatethemethodologyofassessmentof

damage.Whileassessingthedamagesustainedbythevictim,boththematerialandthemoral

aspectofthedamagemustbequantifiedandvaluedintermsofmoney

However,therearesituationswherecompensationthatislessthanthedamagemaybeawarded.

Departuresfrom theRuleofEquivalence-Forvariouspolicyreasons
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A)CompulsoryMitigationart2098-arestipulatedtothebenefitofthedefendant,thatis,the

defendantasofrightcaninvokethem.

B)DiscretionaryMitigationArticles2099-2103and2157-Thedefendantcaninvokethem where

relevant,butheisnotasofrightentitledtothemitigation.

C)OptionalMitigationArticles2074,2075& 2078-itsapplicationdoesnotdependonthe

discretionofthecourtbutonthediscretionofthedefendanthimself.

therearealternativesotherthanpayingmoney,therefore,thedefendantcanoptforanalternative

tothatofpayingthedamagesotherwiseduebyhim.

D)NominalDamagesWithouttheneedtoprovinganyrealoractualdamage,averysmallfraction

ofmoneycanbeawardedtothevictim simplyasarecognitionordeclarationofhisrightsviolated

orinfractedbythedefendant.suchastrespass,buthasnotshownthereisanyactualloss.

Theterm “nominal”connotesthesymbolic(unreal)andinsignificantnatureoftheawardthatdoes

notcorrespondtoanyrealdamagesustainedbytheclaimant.

Quantum ofCompensationforMoralDamage-principleofequivalenceofarticle2090(1)cum

2091ispracticallyimpossibleinthecaseofmoraldamage.

ourcivilcodeusestheword“equitable”ratherthanequivalentasastandardforfixingthequantum

ofcompensationformoraldamage.Art2106-2126

InEthiopiathereseemsageneralconsensusamongthegeneralpublic,thelegislatureandthe

judiciaryconcerningtheinadequacyoftheonethousandbirrwhichissetasaceilingamountfor

compensatingmoraldamageundertheCC.

Eg.Article34(4)oftheCopyRightsandNeighbouringRightsProclamationfixedminimum of

100,000br.

CompensationforpersonalInjuries

*GeneralDamagesvs.PecuniaryLoss

-GeneralDamages-synonymouswithmoraldamagesreferstothemonetaryawardgrantedtoa

personwhosufferedlossofamenity(thereductioninthecapacitytoenjoylife),painandsuffering

duetothetortuousactsofanotherperson.2067,2113.

Itislogicaltosaythatthequantum ofthecompensationshoulddependonthenatureandgravity

oftheinjuryforequitytobemeaningfulintheobjectivesense.

-PecuniaryLossresultingfrom personalinjury-lossofearnings,medicalexpensesandother
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outlaystodateandfuturepecuniarylosses.

*Injuryofanemployee-Inordertodeterminethequantum ofcompensationforthepecuniaryloss

sustainedbyanemployee,itisaprerequisitetocalculatetheeconomiclosssufferedbythe

employeeduetothebodilyinjury.BasedontheclassificationsmadeunderArticle99procNo.

377/2003.

Forthepurposeofassessmentofbodilyinjuriessufferedbyemployees,wehavealreadyclassified

disabilitiesintothosethatcausephysical/mentalinjuryofvariousdegrees,andinjuriesresultingin

death.Whereapersonsufferspersonalinjuriesotherthandeath,thenatureandextentoftheharm

can be assessed having regard to surrounding circumstancesofthe case and the interest

frustratedbytheinjury.

*Injuryofself-employedPersons-donotworkforwagespursuanttoArticle2512ff.butfor

remunerationorincomeasanindependententrepreneurpursuanttoArticle2610onedoing

intellectualworkpursuanttoArticle2632ff.,oneinthemedicalprofessionpursuanttoArticle

2639ff.,aninnkeeper(Article2653ff.),publisher(Article2672ff.),

However,dependingonthenatureofthebodilyinjury,thevictim’specuniaryinjurycanberoughly

assessedhavingregardtohispre-injuryearnings.Buttheplaintiffmayhavekeptnoaccounts.

*Injury ofNon-Employed Persons-persons who are neitheremployees norself-employed

individuals.

Thereasonsfortheirunemploymentcouldbelackofincentive,opportunityforpermanentwork,or

abilitytowork.

*Compensation forFatalAccidents 2095-the purpose is to provide the widow and other

dependantsofthedeceased,aswouldhavebeenprovidedforthem outoftheearningsofthe

deceasedhadhenotbeenkilledbythetortuousoftherespondent.

‘annualdependency’referstotheamountofannualsupportprovidedbythedeceasedtothe

dependentatthedateoftheformer’sdeathduetothefatalaccident.

‘numberofyearspurchase’referstothenumberofyearssuchsupportmaycontinue,thatis,the

periodbetweenthedateofthedeceased’sdeathandthatatwhichhewouldhavereachednormal

retiringage.

FinalityofAssessmentandAppealsArticle2150-assessmentoftheextentofdamageisa

prerequisitefordeterminingthequantum ofcompensation.

ModesofPayment
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1)Lumpsum Payment:theRule-From theverywordingsof2054(1)inferencecanbemadethat

lumpsum paymentofcompensationistheordinaryruleofcompensationinEthiopia.

Asanexceptiontothisrule,thecourtisconferredwithanarrow discretiontoorderpaymentof

compensationawardsintheform ofperiodicalallowancesonlyforstrongjustifications.2054(2)

2)PeriodicalAllowance:Exception-Havingregardtothenatureofthedamagetobemadegood

andotherrelevantcircumstances,thecourtisatlibertytoorderthedamagetobemadegoodin

theform ofperiodicalallowance(structuredsettlement).

ChapterXIV

ActionforCompensation

WhoMayClaim Compensation?

IndependentClaimants-thosewhocaninstituteacivilactionforcompensationontheirown

behalf

-TheVictim Himself2146(1),2114and2115,

-NextofKininCaseofMortalAccidents(DependantsoftheDeceasedforCompensationof

MaterialDamage2095,FamilyoftheDeceasedforCompensationofMoralDamageArt2116&

2117)

ThestrongreasonbehindArticle2095maybejusttohelppersonsenumeratedtheretoget

compensationforthematerialbenefitfrustratedbecauseofthedeathofapersonwithinthe

relationshipdefinedthereduetothetortuousactofanotherperson.

Derivative Claimants-persons who can bring action forcompensation by by subrogating

(substituting)thevictim (contractualorlegal)

-HeirsoftheVictim exceptionsArticle2144(2),2113

-CreditorsoftheVictim Article2145(1)

WhoMayBeSuedinTort?aperson,beitphysicalorjuridical,cansueandbesued

A)TheAuthoroftheDamage-Thebasisofhisliabilityishisownfaultyconductorinexceptional

circumstanceshisfaultlessactivitiesorengagements.Art.2136.but2142(1)

B)TheVicariousDefendant-theauthorofthetortandthevicariousdefendant(personanswerable

underthecivillaw)arejointlyandseverallyliableforthedamagecausedtothevictim.Article

2136(1)&2155(1)

C)HeirsofthePersonliable-liableclaimingcompensationforthematerialdamage
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Immunities–Art2137“NegusAykesessSemayAytaress”,Art2138.Buttheprovisionshastobe

construedinlinewiththeexistingadministrativestructureoftheFederalsystem ofEthiopia.

PeriodofLimitation-Article2143,therearetwotypes

*thetwoyearsperiodthatisstipulatedundersub-Article1.

*theperiodoflimitationprovidedunderthepenalcodeArt.2143(2).

Wheretheperiodoflimitationprescribedunderthepenallawfortheparticularoffenceislessthan

twoyears,thentheperiodoftwoyearsprovidedunder2143(1)becomesoperative.

Whereaswhentheperiodoflimitationsetunderthepenallawforsuchcriminaloffenceislonger

thantwoyears,thisperiodbecomesoperativetotheadvantageofthevictim ofthetort.

However,inorderforthelongerperiodoflimitationprescribedunderthepenalcodetooperate,the

tortfeasorhastobeconvictedcriminallyforthesameactthatgivesrisetotortliability.

PARTIV

ChapterXVUnjustEnrichment

DoctrinalFoundation-Someauthoritieslabeledthislawasthethirdbranchofcivilliabilityalong

withcontractandtorts.

Butsomeotherauthoritiestreatthelawofunjustenrichmentasa‘gapfiller’,thatis,alawthatonly

comesintooperationwhenthelawsofcontract,propertyandtortfailtoprovideappropriate

remedyforoneoranotherreasonintheirrespectiveprovince.

Itisbuiltuponthedoctrinewhichprescribes“apersonwhohasbeenunjustlyenrichedatthe

expenseofanotherisrequiredtomakerestitutiontotheother.”

ItisrecognizedasaseparategroundofcivilactioninEthiopia.

GeneralProvisionsApplicabletoUnjustEnrichment2162

GroundsofUnjustEnrichment

A)UnduePayment-2164(1)

B)Expenses-Article2168
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7LawofTradersandBusinessOrganizations
UNITONE

INTRODUCTION

ABriefAccountofEthiopianLawofTradersandBusinessOrganizations

TheeraofEmperorMenelikIIwitnessedthefirstbusinessorganization-theFranco-Ethiopian

RailwayCompany.

ThesecondcompanytoappearwastheBankofAbyssiniawhichwasformedin1905asabranch

oftheNationalBankofEgypt.

ThenextcompanythatwasformedinEthiopiawastheAgriculturalandCommercialDevelopment

CompanyofEthiopia.

Unlikeitspredecessors,thecompanywasincorporatedinEthiopia,andthus,itwasthefirst

Ethiopiancompany,thoughitsincorporationhadnotbeenmadeincompliancewithnoexistinglaw

otherthananimperialdecreeissuedtothateffect.

TheCompanyLaw of1933providesforvariousformsofbusinessorganizations,namely,share

companies,jointstockcompanies,privatelimitedcompanies,ordinarypartnerships,andlimited

partnerships.

In 1960,a more comprehensive commercialcode wasenacted.The finaldrafttextofthe

CommercialCodewaspromulgatedonMay5,1960andtheCodecameintoforceonSeptember

11,1960.Prof.JeanEskara

GeneralOrientationoftheCommercialCode

AsubjectiveCommercialCodeisonewhichregulatesacommunityofpersonsdesignatedas

“traders”.itseestheessenceofcommerciallawtobethecreationofaspecialstatusfortraders

andcommercialbusinessorganizations.

anobjectivecommercialcoderegulatesactsknownas“actsofcommerce”,asopposedto

persons.Soithastheobjectivesystem

ThedistinctlysubjectivefeaturesoftheCodecanbegatheredfrom Articles5and10,i.e.,the

definitionalprovisionsoftradersandcommercialbusinessorganizationsrespectively

Thesubjectivefeaturescanalsobediscernedeasilyfrom thelogicalorganizationoftheLaw of

TradesandBusinessOrganizationsasfoundinBooksIandII.

AccordingtoProf.Escarra,whooptedforthesubjectivesystem,ashethoughtittobe,“itisthe

onlylogicalsystem fordeterminingthescopeofcoverageoftheCommercialCode.”
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Prof.JauffretalsosaysthathefollowedProfEscarra’ssuitwhiledraftingthetextofBookI.

BooksII,IV,andVbyProf.Escarra,BooksIandIIIbyProf.AlfredJauffret

ScopeoftheCode

inArticle55(4)oftheFDRECinvestswiththeHPRsthepowertoenactaCommercialCode.This

impliesthatthecommercialcodemustbeauniform code,liketheFederalCriminalCode,that

appliestotheFederationasawhole.

WithrespecttotherelationbetweentheCivilCodeandtheCommercialCode,Article1ofthe

Commercialcodeprovidesthat“Unlessotherwiseprovidedinthiscode,theProvisionsoftheCivil

Codeshallapplytothestatusandactivitiesofpersonsandbusinessorganizationcarryingon

trade.:”

UNITTWO

TRADERSANDBUSINESSES

Traders:DefinedPhysicalpersonswhooperateasolebusinessarereferredtoastraders.Chapter

2ofTitleIinBookI.Article5.

Thegeneralcondition(element)consists,intheexistenceofanenterpriseorbusiness,ofa

profession,andthegoalofrealizingprofitswhilethespecialconditionissuchthattheperson

carriesoutanyoftheactivitiesenumerated.

AnegativedefinitionofthetraderisalsotobefoundinArticles6-9,whichexcludefrom farmers,

fishermenandartisansfrom thescopeoftheCode’sapplicability.

Businesses Article124oftheCommercialCodedefinesbusinessas“anincorporealmovable

consistingofallmovablepropertybroughttogetherandorganisedforthepurposeofcarryingout

anyofthecommercialactivitiesspecifiedinArt.5ofthisCode.”

GoodwillandItsProtectionbyUnfairCompetition

Evenifitisdefineddefectivelyinart130,"[Goodwill]isonlyanothernameforreputation,credit,

honesty,fairname,reliability."

Toseethenexusbetweengoodwillandunfaircompetition,wecanlooktrademarkinfringement,

dilutionofgoodwillandtrademarks,useofsimilartradeorfirm names,simulationofproduct

packagingorconfiguration,falseadvertising,passingoffgoodsforthoseofanother,andtheftof

tradesecrets.

CommercialUnfairCompetitionArt.133Implicitinthenotionofcommercialunfaircompetitionare
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twoideas:unfairnessandcompetition.

TheSpecificStandard133(2)

A.MisleadingCommercialPractices-Itissufficientthatanactpassesthetestoflikelihoodof

confusion as to the enterprise undertaking business,products and services,orcommercial

activities.egsimilaritybetweentwomarkscanmakethecaseforunfaircompetition.

B.False Discrediting Statements-a party uses any false statement,it is the course of

business,aimsatmisrepresentingthenature,characteristics,qualitiesorgeographicoriginofa

competitor's undertaking,goods orservices and,itis with the purpose ofdiscrediting the

establishment,productsorservicesofacompetitor.

EffectofUnfairCompetition-134(1)providesforcertainremedies:damagesandotherordersthat

aredeemedfittoputanendtotheunlawfulact.

*TradePracticeProcl-enteredintoforceon17thofApril2003,contains31artsunder4Parts.

Partone,beinggeneral,dealswithshorttitle,definitions,objective,andscopeofapplicationwhilst

Parttwocontainsrulesregulating,ascanbegatheredfrom itscaption,anticompetitivepractices.

PartthreeestablishestheTradePracticeInvestigationCommissionanddefinesitspowers.Part

fourprovidesforsuchmiscellaneousmattersasindicationsofprices,labels,powertoregulate

pricesofbasicgoods,issuingandkeepingofreceipts,administrativemeasuresandpenalties,

itprohibitstwotypesofcommercialbehaviour:anti-competitivei.e.anti-competitiveagreements,

unfaircompetition,andabuseofdominance

no-competitivebehaviourscomprisesnon-compliancewiththelegalrequirementspertainingto

indicationsofprices,labels,pricelistsofgoodsandservicessubjecttoregulation;conditionsof

distribution,salesandmovementofsame;ordersforreplenishmentofstockofsame;andthe

issuanceandkeepingofreceipts.

Theproclamationappliestoallcommercialactivitiesexceptsuch“activitiesthatare,accordingto

investmentproclamation,exclusivelyreservedfortheGovernment.”

neitherzCPC norzProclhas a rule on pendencyw/c precludes an admin tribunalfrom

adjudicatingamatterbroughtb4itatanytimesubsequenttozinstitutionofacivilmatterina

competentcourt.

CriminalUnfairCompetition-AlthoughArt719oftheCrilCodedefinescriminalunfaircompetition,

Art720&721alsocriminalizesuchspecificcasesofunfaircompetitionasinfringementsof
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intellectualpropertyrights.

UNITTHREE

BUSINESSORGANIZATIONS

Introduction-from alegalviewpoint,BOsareundertakingswithmorethanonemember,having

assetsdistinctfrom theprivateassetsofthemembersandaformalsystem ofmanagement,

whichmayormaynotincludemembersoftheorganization.

Essentialfeaturesr

-initialpluralityofmembership -thepossessionofdistinctassets

-asystem ofmanagement(memberswizequalvoice)

WhatisaBO?Article210“anyassociationarisingoutofapartnershipagreement.”

210and223revealstwoimportantaspectsofbusinessorganizations,namelythecontractualand

institutional(or,organizational)aspects.

DistinguishingBetweenBusinessOrganizationsandAssociations

Art404 CivilCodedefinesanassociationas“agroupingformedbetweentwoormorepersons

withaviewtoobtainingaresultotherthanthesecuringorsharingofprofits.“

Ifprofitisconsideredtobetheunderlyingmotivefortheformationofacertainorganization,thenit

issaidtobeabusinessorganization.

AssociationsandBOsaregovernedbytwodifferentlegalregimeswhichareindependentofeach

other.AssociationsareregulatedbyArticles408-482CivilCodewhereasBOsaregovernedby

BookIIoftheCommercialCode.

WhileassociationsarebeingsupervisedbytheofficeofassociationsoftheMoJortherespective

officesoftheRegionalStates’JusticeBureaus,BOsfallwithinthejurisdictionoftheMinistryof

TradeandIndustryortherespectiveRegionalStates’Bureaus.

Associationsareexpresslyprohibitedfrom engaginginanyofthecommercialactivitieslistedin

Art5oftheCom C.Art25(1)providesthat“associationsmaynotcarryonanytrade.”

CooperativeSocietiesDistinguished

aregroupingsthatareorganizedtoprovideaneconomicservicewithoutprofittotheirmembers&

governedbytheCooperativeSocietiesProclNo.147/1998.

Eg.Consumerpurchasing cooperatives are formed to obtain lowerprices through quantity

discounts.
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ClassificationofBusinessOrganizations

PartnershipsandCompanies

(i)Partnerships.isanaggregateorcollectionofindividualmembers.incapacity,death,orserious

disagreementbetweenpartnersmayresultindissolutionofthepartnershipfirm.

aresuitableforsmallbusinessinvolvingarelationshipofmutualtrustandconfidence.

Thepartnersareagentsforeachother.Therefore,theyarenormallyjointlyandseverallyliablefort

theactsofeachotherandtheliabilityofeachpartnertothirdpartiesisunlimited,althoughtheyare

liabletocontributetoeachother’sliabilityandentitledtoclaim toanindemnityfrom thepartnerat

fault.

apartnercannottransferorassignhisinterestinthefirm toanoutsiderorthirdpartyandmake

thetransfereeorassigneeapartnerwithouttheconsentofalltheotherpartners.apartnercan

transferhisshareinthefirm,buttheassigneedoesnottherebybecomeapartnerandismerely

entitledtotheassigningpartner’sshareoftheprofits.

(ii)Companies.isanaggregateorcollectionofsharesorcapital.thecompanymayownproperty,

makecontracts,andsueandbesuedunderitsname.Also,itisentirelydistinctfrom itsmembers.

deathorinsolvencyofashareholderdoesnotaffectitsexistence(hasperpetualsuccession)

sharesinacompanyarefreelytransferableunlessthecompany’sarticlesofassociationotherwise

provides,ashareholdercantransferhisshareandordinarilythetransfereebecomesamember.

Membersarenotentitledtotakepartdirectlyinthemanagementofthecompanyunlessthey

becomedirectors.managedbyaboardofdirectors,generalmanager,shareholders’meetings,and

auditors.

FormsofBusinessOrganizationstherearesix

Thoughthemainclassificationisbetweenpartnershipsandcompanies,partnershipscanbe

furtherbrokendownintofourlegalforms:ordinarypartnership,jointventure,generalpartnership,

andlimitedpartnership.

Companiesrsharecompanyandprivatelimitedcompany.

Formation-anybusinessorganization mustbe formed bya contractknown aspartnership

agreement,Article211

Itisacontractwherebytwoormorepersonsintendtojointtogetherandtocooperateundertake

tobringtogethercontributionsforthepurposeofcarryingoutactivitiesofaneconomicnature
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andofparticipatingintheprofitsandlossesarisingoutthereof.

Publicity-AccordingtoArticle219(1)oftheCommercialCode“anybusinessorganizationother

thanajointventureshallbemadeknowntothirdparties.”toprotectthirdparties.

publicationofnotice,depositofdocuments,andregistrationinthecommercialregister[Articles

220-224,Com.C.].

LegalPersonalityanditsAttribute-Legalpersonalityisadevicewherebygroupsofpeoplesuchas

businessorganizationsbecomethesubjectofrightsandduties.

AttributesofLegalPersonality

(a)Capacity-Art22oftheCom C,Businessorganizationsareexpresslyinvestedwiththecapacity

to“carryonanytradeinaccordancewiththeprovisionsregulatingsuchtrade.”

(b)Firm name-Thenameofabusinessorganization,ischosenbythemembersinpursuanceof

therulesgoverningfirm-names.

(c)HeadOffice-istheplacewhereitsprincipalorgansofadministrationandmanagementare

situated.itdeterminesnationalityoftheBOsunderconsideration.

(d)Nationality:Thegeneralprincipleconcerningbodiescorporatewhoseheadofficesaresituate

abroadisthattheyhavesuchnationalityasisgiventothem bythelawsofthatcountry.

Articles545-549CCinconjunctionwithArticles555-560oftheCom C.

UNITFOUR

ORDINARYPARTNERSHIP

Introduction-Themajordistinctionbetweenanordinarypartnershipandotherpartnershipformsis

thatcommercialbusinessorganizations(vestedwizart5)cannotadoptthisform ofbusiness

organization.Article213(2)

Contributions-Everypartnermustmakeacontribution,whichmaybeinmoney,debts,other

propertyorskill.

Whereapartnercontributesadebt,heguaranteesonlytheexistenceofthedebtandnotthe

solvencyofthedebtor,unlessotherwiseagreed[Article230].

thepartnershipcapital-beingtheoriginalvalueofthetotalmoneyandpropertythatthepartners

contributeanddedicatetouseintheenterprise,itisafixedamountthatmaychangeonlythrough

amendmenttothepartnershipagreement.

PartnershipPropertyfoundinthecaptionofarticle245,refersto“property,debtsandrights

broughtintooracquiredbythepartnership”.
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OwnershipandPossessionofPartnershipProperty-isheldbythepartnersasjointowners.Every

partnerisaco-owner.

CreditorsofthePartnership-Article255(1)stipulatesthat“Thecreditorsofthepartnershipmay

claim againstpartnershipassets.”

Zey‘vezrightto“claim againstthepersonalpropertyofthepartnerswhoshall,unlessotherwise

agreed,bejointlyandseverallyliabletothem fortheobligationsofthepartnership.”

CreditorsofthePartners-Article256

Management

TypesofManagers

(i).Statutorymanagers,236-240

(ii).Subsequentlyappointed managers-Thesearemanagersappointed bydecisionsofthe

partnersatanypointintimesubsequenttothemakingofthepartnershipagreement.

(iii).Managersatlaw-Article236

(iv).Solemanager-whereasingleindividualhasbeenappointedamanager.

(v).Severalmanagers-twoormorepersonshavebeenappointedmanagersandtheirdutieshave

notbeenspecifiedorwhereithasnotbeenspecifiedthattheyactjointly.

(vi).Jointmangers-238

TheAuthorityofManagers-Article3,33-36

*ExpressAuthority:Theauthoritywhichactsas:

a)asspecifiedinthepartnershipagreement.

b)asstipulatedinthecontractofemployment.

*Impliedauthority-meanstheauthoritytobindthefirm whicharises,byoperationofthelaw,from

thefactofpartnership.2179oftheCivilCode,236,275(2)and286(2)com c.

RightsandDutiesofPartners

(i).GeneralDuties-Art243(1),Art2208(1),2263(1),Civ.C.,2211(1),Art.243(2),Com.C

(ii).SpecificDuties-Arts.2213&2210,Art.244,Art.245(3),Art.246,247(2),Art.232

LiabilityofPartnerstoOutsiders

(i)Liabilityofapartnerforactsofthefirm-Art.255

(ii)Liabilityofthefirm forwrongfulactsofapartner-Art.2222

Dissolution(217-218,256,258,260),Windingup(264-270),andTermination()
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Upondissolution,thepartnershipisnotterminatedbutcontinuesuntilthewindingup,unfinished

businessiscompleted,receivablesarecollected,paymentsaremadetocreditors.

Wheneveradissolvedpartnershipisnottobecontinued,thepartnershipmustbeliquidated.The

Processofliquidation,calledwindingup.

UNITFIVE

JointVenture

havethefollowingmerits:

-Transactionsorprojectscanremainsecretbyvirtueofthesecretivenatureoftheorganization;

-Jointventuresareexemptedfrom registration,unliketheremaininglegalformsofbusiness

organizations;

Althoughinpracticethejointventureisfrequentlyusedforasinglebusinesstransaction,itcan

alsobeusedforanumberoftransactionsandforamoreorlesslongperiodoftime.

onlythemanagerbeingmadeknowntothepublicwhilethemembersremainintheshadows

itdoesnothavelegalpersonality.Itthereforedoesnothaveafirm-name;doesnotpossesscapital,

assetsorliabilities;doesnothaveaheadoffice;cannotbedeclaredbankrupt.Beingessentiallyan

organizationofpersons,thejointventurecannotissuetransferablesecuritiesrepresentingshares

intheorganization.

Unlessotherwiseprovided,everymemberretainsownershipofthepropertywhichhecontributes

tothejointventure.thecontributionofthememberscannotbecomethepropertyofthejoint

venture.

CHARACTERSTICSOFJOINTVENTURES

- Art.272

itwillbepresumedtobeadefactogeneralpartnership,becauseitiscommercial.Anditisade

factoBO,becauseithasnotbeenregistered.

MANAGEMENT-Manytimes,themanagerisaventurer.275,Arts.276,277

DISSOLUTION-Article278

EXPULISIONOFAPARTNERinlieuofDISSOLUTION-Article279

UNITSIX

GENERALPARTNERSHIP

Partnersare,“personally,jointly,severallyandfullyliableasbetweenthemselvesandtothe

partnershipforthepartnershipfirm’sundertakings.”280(1)
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Thefirm-namesmustcontainatleastthenamesoftwoofthepartnersaccompaniedbythe

phrase“Generalpartnership”.

Transferofshares

asharemaybetransferredorassignedtoathirdpartyandtherebythelatterisrenderedapartner

inthestrictestsenseoftheterm byvirtueofadecisiontakenbyamajorityvoteofthepartnersto

thesameeffect[Art.282(1)and(2)

thetransfereeorassigneehaslimitedliabilityforwhateverdebtsandobligationsthefirm incurred

priortothetransferorassignment.

Memorandum ofAssociationandRegistrationArticle284

PowersofManagers-Art289(1)

-WherethePartnershipAgreementFailstoSpecifythePowersoftheManager

(a.)Impliedauthority-Themanagers,whetheremployeesorpartners,areagentsofthefirm.

Hence,thereexiststhetypicalagent-principalrelationshipbetweenthemanagerandthefirm.

Article2202(1)

Thecharacterandscopeofthepartnershipbusinessandthecustomarynatureoftheparticular

businessoperationdeterminethescopeofimpliedpowers.

(b)Apparentauthority-athirdpartytobelievethatthepersonwithwhom hewasdealingwas

authorizedtoactonbehalfoftheprincipal.

Themanagerwouldbeexemptedform liabilityincaseswhereheactedingoodfaith,notknowing

thereasonbywhichhisauthorityhascometoanend.

-SeveralManagers-Article288(1)

-EmployeeMangers289

LiabilityofPartners-294 ,the creditorscan bring a directaction againstpartnersforthe

repaymentoffictitiousdividendswhichtheyhavereceived.

UNITSEVEN

LIMITEDPARTNERSHIP

Art.296-303

Thereasonwhyalimitedpartnerisprohibitedfrom actingasamanagerevenunderapowerof

authorityisthatitisdangeroustoallowthem toactasamanager,becauseitleadstoconfusion

astothelegalstatusofthepartnerinhisrelationswiththirdparties.

UNITEIGHT
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ShareCompanies

CompaniesinGeneral

thesoleproprietorandpartnershiphavecertainlimitationanddisadvantageswhichmakethem

unsuitableforlargescalebusinessoperationwithbusinessopportunitiesgrowingatafasterpace

asaresultofdiscoveryandexploitationofnaturalresources.

Thecompanyform haditshumblebeginninginthelate16thorearly17thcenturyandsincethenon,

itgrewinsizeandpowerindifferentmeasuresindifferentcounties.

ShareCompanyisdefinedas(a)onewhichdoesnothaverestrictiononmaximum numberof

members (b)inviting public to subscribe forshares ordebentures ofthe company (c)

transferabilityofsharesarefree.

privatelimitedcompanyisonewhich,byitsstatus:(a)restrictstherightofitsmemberstotransfer

theirshareis(b)Thenumberofmemberslimitedto50(c)Noinvitationtothepublictosubscribe

foranysharesordebenturesofthecompany.

DistinctionbetweenPrivateLimitedandShareCompany

1. Membership:-onlytwopersonsarerequiredtoform aprivatelimitedcompanywhileashare

companyrequiresaminimum offivememberstostartwith.

Thereisnolimitonthemaximum numberofmembersinShareCompany.Whereasaprivate

limitedcompanycanhaveonly50membersatmost.

2. Directors:-A privatelimitedcompanyismanagedbyoneormoremanagerswhileShare

Companyismanagedbydirectorswhoseminimum numbershallbethree.

3. Publicsubscription:-whileasharecompanycaninvitepublictosubscribetoitssharesand

debentures,aprivatelimitedcompanycannotgotopublictoraiseitscapital.

4. Prospectus:-Asharecompanywhichgoestopublictoraiseitscapitalisrequiredtofilea

prospectuswhileaprivatelimitedcompanyisexemptfrom thisrequirementbecauseitcan

notinvitepublictosubscribetoitscapital.

5. Minimum subscription:-insharecompany allcapitalmustbesubscribedand25% ofthe

capitalmustbepaid-upbeforeregistration.PrivateLimitedCompanyberegisteredbyfully

paid-upcapital.

MeritsofCompany

a)FinancialResource:-Ifabusinessventureistobepromotedonalargescale,noneofthe
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partnershiporsoleproprietorshipform ofBOcanproveequaltothetaskofraisingfundstothe

requiredlevel.

b)Limitedliability:-whencomparedwiththepartnershiporsoleproprietorshipwheretheliabilityin

unlimited,theshareholdersisnotliabletopayanythingmorethanthefacevalueofthesharesheld

byhim.

c)Scopeofgrowth:-thecompanyform oforganizationneednotsufferforlackoffinancial

resourceswithahugecapitalatitsdisposal,collectedfrom investorsspreadalloverthecountry

andevenabroadalso,thecompanycangrow.

d)Professionalmanagement:-Themanagementofthecompanycanbeleftto agroup of

professionals who,with theircompetence,specialized knowledge orskills,qualifications of

training,canshowbetterresultsinproduction,distributionormarketingetc

e)Stabilityofthecompany:-thepartnershiporsoleproprietorshipform mayhavetoclosethe

shopduetothedeathofsoletrader,apartnerordietoanyotherreasonincludingtheinternecine

quarrels=amongstthepartners.

f)Positivesocialbenefits:-isbeneficialnotonlytoitsmembers,creditors&employeesbutalsoto

thepublicatlarge.Itsuppliesgoods&servicesatacompetitiveratesbyintroducingnew &

sophisticatedtechnologies&byexploitingthenaturalresourcesinamostefficient&economic

manner.

ShareCompany

Nature

Limitedliability:-isaseparatelegalentity.Itiszownerofitsassetsandliabletopayitsliability

304(1)).Nomemberisliabletocontributeanythingmorethanthenominalvalueofthesharesheld

byhim.

Perpetualsuccession:-unlikepartnershipsharecompanywillnotbedissolvedbythedeathor

incapacityofitsmembers.Itisanentitywithaperpetualsuccession.

Transferabilityofshares:-Eventhoughitispossibletorestrictfreetransferofsharesinthe

articlesofassociation(Art.333(1).AsageneralprinciplesharesofShareCompanyarefreely

transferableandcanbesoldorpurchasedinthesharemarket.

Founders(Art.307)-rpersons(anindividualorbodycorporate)whobringasharecompanyinto

existence.nodefininzcode
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Roles:-thecodeissilentbuttheyhavethepowerofcreatingandmodifyingthecompany.(Art

308/2/)

Rights:-310 Liabilities:-309

Memorandum andArticlesofAssociation

a)Memorandum ofassociation:-Itisadocumentwhichsetsouttheconstitutionofthebusiness

organizationandisreallythefoundationonwhichthestructureofthebusinessorganizationis

based.

Theintendingpartner/shareholder,whocontemplatetheinvestmentofhiscapitalcanknowwithin

whatfielditistobeputatrisk.

Anyonewhodealswiththecompanycanknowwithoutreasonabledoubtwhetherthecontractual

relationintowhichhecontemplatesenteringwiththecompanyisonerelatingtoamatterwithinits

corporateobjects.

(b)Articlesofassociation-aretherulesandregulationsofacompanyframedforthepurposeof

internalmanagementofitsaffairs.Itdealswiththerightsofmembersofthecompanyinterse.

Thoughthearticlesaresubordinatetothememorandum,yetiftherebeanyambiguityinthe

memorandum,thearticlesmaybeusedtoexplainit.

Thearticlesshouldalsonotauthorizethecompanytodoanythingwhichcontravenestheprovision

ofcommercialcodeofEthiopia.Iftheydo,theywouldbeultravirusthememorandum ofthelaw

andwillbenullandvoid.

ArticlesandMemorandum Distinguished

*MoAisthecharterofthecompanyanddefinesthescopeofitsactivities.AoAofthecompany

aredocumentswhichregulatetheinternalmanagementofthecompany.

*MoAdefinestherelationofthecompanywithoutsideworld,whereasAoAdealwiththerightsof

themembersofthecompanyinterseandalsoestablishesther/pofthecompanywiththe

members.

*Memorandum isasupremedocumentofthecompanywhereasarticlesaresubordinatetothe

memorandum;theycannotalterorcontrolthememorandum.

*Acompanycannotdepartfrom theprovisionscontainedinitsmemorandum,andifitdoes,it

wouldbeultravirusthecompany.Anythingdoneagainsttheprovisionsofarticles,butwhichis

intravirusthememorandum,canberatified.

DepositandRegistration(Art323)
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Amendment388-416

Formsofshares/Art325&326/-areeitherregisteredinthenameofashareholderorthebearer.

sharesinthebearer-theissuerdoesnotknowtheidentityofthepersonsholdingitssharesand

cancommunicatewiththem onlybywayofpressreleases,whereassharesinthenameofa

shareholder-theissuerhasfullaccesstotheshareholderslist.

Rightsanddutiesofshareholders

Rights:WhenonceapersonbecomesamemberofShareCompanyheorsheisentitledto

exercisealltherightsofmemberuntilhe/sheceasestobeamemberinaccordancewiththe

provisionsofthecommercialcodeorstatuesofthecompany.

Duties-inthecaseofliabilityofthecompanytheliabilityofashareholderofacompanyisinliable

totheamount.

CorporateManagement-Managementofthecompanyiscarriedonbytheshareholders’meeting

andboardofdirectorsaswellasgeneralmanager.

A)Shareholders’meetings-

1)Generalmeetings:-aremeetingswhichconsistsofshareholdersorallclasses.General

meetingsareinturnclassifiedintoordinaryandextraordinarygeneralmeetings.

Ordinarygeneralmeeting–Thismeetingoftheshareholdersisheldonceeveryyearto

discussfinancialandadministrativeaffairsofthecompany

Extraordinarygeneralmeeting– thisisameetingoftheshareholderstoconsidera

particularmatterspeciallyamendmentofthestatutes

2)Specialmeeting:-isameetingthatconsistsofshareholder’sofparticularclasstotransact

businessaffectingtheirinterestonly.

B)Directors/Art347-367/rpersons(Individualsorlegalentities)bywhom thebusinessofthe

companyiscarriedon.

Thefirstdirectorsmaybeappointedinthestatute.Subsequentdirectorsareappointedbyordinary

generalmeetingofshareholders.

Theboardofdirectorshaspowergiventoitbythelawofstatuteanddecisionofgeneralmeeting

oftheshareholders.360,362

C)GeneralManager-348-zonebywhom daytodayactivitiesarecarriedon.

Accountsandaudit

outofcapitalpayment-445-461-Attheendofeachfiscalyeartheboardofdirectorsmustprepare
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annualaccountsandamanagementreportforsubmissiontothegeneralmeeting(Art446).

dissolutionandwindup–495-509-Causescommontoallkindsofbusinessorganizationrin/Art

217-218/

Dissolutionmayresultfrom theapplicationofrulesoflaw,from provisionsinthestatutesofthe

company/partnershipfrom thecommonagreementofthememberstodissolve/orfrom ajudicial

decisiondissolvingthecompaniesforjustcause.

UNITNINE

Privatelimitedcompany

Nature-510-543

PLCisthemostpopularform ofcompanyinEthiopia.b/c

1)itisparticularlywelladaptedtosmallandmedium–sizedbusinessandcurrently,theEthiopian

businessisatthesestages.

2)itishybridofShareCompanyandpartnership.Ononehanditislimitedliability,itsmembers

liabilityislimitedtotheextendoftheircontribution,ontheotherhandsharesarenotfreely

transferredtotheoutsiders,whichischiefchrematisticsofpartnership.

itmaynottakebanking,insuranceandsimilaractivities,suchbusinessmustbecarriedoutby

ShareCompany(Art513)

formations510

Documentsto be filed with the registrar-Thememorandum ofassociation ,thearticlesof

association,documentthatstatestheevaluationofinkindcontribution,ifany

liabilitiesofmembersforthecompany’sobligation

Theliabilitycanbeenforcedduringtheexistenceofthecompanyaswellasduringwind-up.

members’meetings-537&ffTheessentialroleofthemembersofPrivateLimitedCompanyisto

takethemajordecisionswhichthecompanyhastotake.

Shareholdersareaboveallentitledtobeconsultedonmajormatters,eitherbytheholdingof

generalmeetingsorbytheirwishingbeingsolicitedindividually.

Incompanyconsistingmorethantwentymembersageneralmeetingofshareholdersmustbe

heldeveryyearatthedatefixedinthearticlesofassociation.

roleofmanagement-Privatelimitedcompanyismanagedbyoneormoremanagersunderthe

directionandcontrolofshareholders(Art525&ff)
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Theappointmentofthefirstmanagersmaybemadeinthestatutesofthecompany,andallother

appointmentsaremadebytheresolutionspassedbythemembersingeneralmeeting.

Sharesandtransactionsinshares-UnlikethesharesofShareCompany,thesharesofprivate

limitedcompanyarenottransferablebythenormalcommercialformsoftransfer.

Sharescanbetransferredtooutsiderswiththeconsentofmajorityofthemembersrepresenting

atleastthree-quartersofthecapitalunlessalargermajorityorunanimityisrequiredinthearticles

ofassociation.

Transferintervivosandmortiscause-Sharescanbetransferredtononmembersonlyifany

memberisnotwillingtobuytheshares.Thisistermedas“preemptionclause”

Anypersonbecomingentitledtoashareonthedeath,onproductionofsatisfactoryproofastohis

titlemayelecteither

- Toregisterhimselfaholderofshareor

- Totransferthesharesastheoriginalmemberscouldhavedone

UNITTEN

Conversionandamalgamationofbusinessorganization

Conversions-isanoperationbywhichitslegalform ischangedwithoutbeingcreatingnewlegal

personality(Art544(1).PLCmaybechangedintoShareCompanyandviceversa.

Thedecisionmaypassbyunanimousormajorityrequiredbythelaworarticlesofassociation.

itneitherincreasesanyliabilitiesuponmembernordeprivestherightofmemberspartiallyor

wholly.

Amalgamation-istheoperationbywhichtwoormore,businessorganizationsgroupintoonlyone

businessorganizationandbywhichthemembersoftheamalgamatedbusinessorganization

receivesharesissuedbythebusinessorganizationbenefitingfrom theamalgamation.549

Thedecisionistakenbyeachbusinessorganization.Suchdecisionshavetobeapprovedby

differentclassesofshareholdersanddebentures(Art550).

BOsincorporatedabroad&operatingabroad555-560notcoveredinzmaterial


