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GENERAL PRINCIPLES OF CONSTITUTION

LECTURE I

INTRODUCTION TO CONSTITUTION AND LEGAL SYSTEM IN EAST AFRICA

Introduction

The study of law entails a study of a variety of courses in law, one of which is Constitution and Legal Systems of East Africa. In this course you will be exposed to the concept of a constitution as a basic law in any particular legal system. Besides you will be introduced to the different legal systems that are operative in the three East African countries namely Tanzania, Kenya and Uganda. However it will be observed in the long run that the legal systems in force in the said countries are not fundamentally different for one reason, all of them are based on the common law legal system, which is a corner stone of the English legal system. The similarity in these legal systems is basically historical in the sense that all of the three states were at one stage British colonies and as a consequence shared an English tailored legal system.


Before you venture into a serious study of the course it is important to introduce you to the basic concepts of the course that will keep on recurring as we go along.

Objectives

At the end of this lecture you should be able to;

—
Explain what is meant by a legal system of any particular country.

—
identify the different global legal systems 

—
outline the historical background and the developments of each legal system.

—
identify the features or characteristics of each legal system

What is a legal system?

The constitution of any country is part of its legal system. But when we talk of a “legal system" what do we mean? Legal system presupposes the existence of laws, the constitution inclusive, and regulations, the instruments of their enforcement and the instruments for deciding whether or not in a given case the laws or regulations have been violated. From this, we can conclude that a legal system presupposes the existence of legislative, executive and judicial organs. The legislative organ which takes the form of a Parliament, Congress or House of Representatives is responsible for making of the laws. The executive which comprise the administration and the civil service is responsible for implementing the laws whereas the judiciary and its component parts, that is, the courts and tribunals are vested with the task of interpreting those laws.


Have laws always existed? This is an extremely important question. A correct answer to this question will enable you to understand the origins of the law, the process of its development and the direction in which human society is moving. Further it will enable you to appreciate the similarities as well as the differences between the various legal systems that man has established during the different epochs of his history. Many of the differences and similarities will depend on the social character of each legal system.


The question whether law has always existed is closely related to the question as to whether man has always existed, and whether all products of human society - of which law is one - has always existed. Therefore to answer this question it is necessary to go back to history, and that is what we shall do.


In particular the fact that a law presupposes a law-maker a law-enforcer and a law-adjudicator means that its existence depends on the pre-existence of an institution that arises within society but stands above it. This is the state. In order to understand the origins, character and diverse types of law you must understand the origins, character and various types of state-systems. Therefore we shall spend some time discussing the state in relation to the legal system that arises from it.

	Types of legal system


Types of Legal Systems

The legal systems of a country can be categorized in different ways. But one way of doing it is to categorize it according to the different legal systems that exist world-wide. If this approach is adopted you will realise that the world legal systems are limited to two, namely, civil law system and common law system. We will discuss them albeit in brief in this lecture.


However some contemporary scholars have added a third world legal system to the above mentioned two. This is the socialist legal system which came into being with the triumph of socialism in countries like the defunct USSR and the Democratic Republic of Germany.


These three systems, whatever their value and extension throughout the world, do not however take into account all contemporary legal phenomena. There are other systems, situated outside these three categories or sharing only part of their conception of things, which prevail in a large number of contemporary societies. These include Islamic law, Hindu law, Customary law, Canon law etc.


We will now examine, albeit in brief, each one of the three major legal systems.

Civil Law System

Some scholars, such as David and Brierly prefer to refer to this system as Romano-Germanic. They prefer to use this term as a way of paying homage to the joint effort made by the universities of both Latin and Germanic countries during the renaissance of the civil law system between the twelfth and thirteenth centuries in Western Europe.


Civil law system originated in continental Europe, and is principally centred there today even though because of European’s expansion through colonialism, many non European countries have adopted it or borrowed certain of its elements. Laws pertaining to this system were developed on the basis of the Roman civil law. In this system rule of law is conceived as a rule of conduct intimately linked to ideas of justice and morality.

What in your opinion do you consider to be the basic features of the civil law system?


Before we venture into a discussion of the basic features of this legal system, let us first look at its historical development.


Civil law system or Romano-Germanic family of laws as David and Briefly call it was formed by the efforts of the European universities which, from 12th century and on the basis of the compilations of one Roman emperor called Justinian (A.D. 483—565), evolved and developed a juridical science common to continental Europe. The compilations were known as the DIGEST. Prior to the 12th century there undoubtedly existed some of the elements from which it was formed, but those elements were not fully developed to an extent of calling them a legal system or perhaps even of law. We can therefore say that a period of incubation preceded the 12th century during which elements of this system grew and accumulated only to mature during the second phase. 


The second phase came after the fall of Justinian Empire. With the fall of this empire Roman law as complied by Justin ceased to apply and instead primitive legal systems based on tribal or clan basis developed. Thus the universality of the Roman law once built by Justin was torn apart during this period, which later came to be known as the dark ages of Western Europe. The dark ages survived until the end of the 11th century.


The second phase in the growth of the civil law system began with the renaissance of Roman law studies in the universities of Latin and Germanic countries. This was during the 12th century. For about five centuries the system was dominated by the writings of jurists under whose influence legal practice itself in continental Europe evolved. The second phase finally paved way to the third or modern phase in which the legal system, apart, from the dominance of the jurists writings is now dominated by legislation - written law.


Through colonization, as you all know, the civil law system was ultimately exported to other countries, including African countries, especially those colonized by France, Italy, German, Spain and Portugal.


After this brief exposition we can now look at the basic features of the civil law system.


First and at the beginning, the task to determine and formulate the law fell principally on the legal scholars. In discharging this duty the scholars were more concerned with the formulation of the laws rather than the actual administration and practical application of the law. To them these matters were responsibilities of the administration and the legal practitioners. But as you have seen, the scholars' formulations or laws are today dominated by legislation.


Secondly, this system, because of historical reasons, has evolved as an essentially private law, that is a law tailored to regulate the private relationships between individual citizens. Other branches of law, such as public law, were developed later.


Thirdly, court proceedings in a civil law system are based on the inquisitorial procedure. In this case the judge assumes a more dominant role in questioning or eliciting information from the parties. Also it is the duty of the court to produce evidence during the hearing of a case.

Activity 1 Revision questions.

1.
Identify the main legal systems that are in force in the contemporary world.

2.
Why do you think that neither Islamic law nor Customary law constitutes one of the major legal systems?

3.
Trace and discuss the various stages in the growth of the civil law system.

Common law System

This is a system which is based on the English legal system. The English legal system operates only within England and Wales. Northern Ireland, which also has its own legislature, has a legal system similar to that in England, whereas Scotland has a very different system which has been influenced to a considerable extent by the laws of ancient Rome, the civil law system. To appreciate the origin, nature and characteristics of this legal system it is necessary to examine its historical development though in brief.

Origin and growth of common law

The common law has its origin in Anglo-Saxon customary rules by judges after the Norman Conquest in 1066.


Before the coming of William the Conqueror in 1066 there already existed a primitive legal system in England. The laws nurtured by this system consisted mainly of customary rules and written laws which were codes of law compiled by Anglo-Saxon kings. Geographically the whole country was divided into shires and hundreds and each shire and hundred had its own court known as communal court. The courts used to administer the customary rules and the written laws that were compiled by the Anglo-Saxon kings. The shire court met periodically in the county town and was presided over by an official known as the Sherrif, who was a representative of the king.


In 1066, William of Normandy conquered England establishing feudalism and a strong central government and legal system. At first, William and his co-Norman kings ruled the country using the existing local courts and other institutions. But beginning the year 1096 William began sending administrative officers and royal officials throughout the country to discharge administrative and judicial functions. This system enabled William to control the country better because the royal officials sent to try or hear cases offered better methods of trial compared to the communal courts. In the long run the communal courts died a natural death.


Therefore it can be concluded with certainty that common law was formulated from the indigenous customs by royal itinerant judges who were sent out as representatives of the king, to administer justice throughout the realm which was then divided into circuits.


In the course of discharging their functions the judges ascertained and applied the customs applicable in the locality. They discovered the customs with the help of a jury and then applied them. On completing their circuits the judges returned to the royal courts at Westminster. Here the judges would discuss the merits of the various customs discovered, agreeing on certain customs and rejecting others. In this way local customs gained the force of general law since local customs formed the basis on which the judges developed the common law. By about 1250 those customs were sifted and unified into one system of law common to all people hence the term "common law".

	Activity 2:

1
Does the English legal system apply to whole of the United Kingdom?

2.
What law applied to England before the Norman conquest?

3.
How was justice administered in England after the Norman conquest?

4.
How was common law unified and systematized to form the common law system which we know of today?




Growth of judicial precedent

In cases coming before them the judges would apply these principles of law, announce their decisions and give the reasons for their decisions. When cases subsequently arose involving similar facts judges would be guided by previous decisions. This practice of deciding cases by analogy to earlier cases became known as the application of judicial precedent.


Eventually judges came to regard themselves as bound rather than merely persuaded by precedent. The doctrine of binding precedent (stare decisis) was thus established in the 19th century to ensure consistency and predictability in the common law. Its development coincided with the advent of reliable reporting of judicial decisions and the establishment of a hierarchy of courts. Thus the common law developed.

	The term common law is used in two ways. The common law system is characterised by the lack of influence of Roman law, the importance of case law, the binding doctrine of precedent and the adversarial court procedure. The term common law also refers to law which is not contained in statute but is the product of case law.




Equity

In a general sense, equity is another word for natural justice or fairness. In the English legal system, equity refers to a specific body of law in contrast to the common law. In this sense equity consists of principles of law which were developed in the 15th century by the court of Chancery to remedy the inadequacies of the common law, in other words, it became a gloss or supplement to common law.

	What factors gave rise to the growth of equity?


At this juncture we can now look at the major phases in the evolution of the common law system or English law.


There are four principal periods in the history of English law. The first is that before the Norman conquest in 1066. The second, stretching from 1066 to the occession of the Tudors in 1485, is that of the formation of the common law. This is the period during which this new legal system was imposed on the English society at the expense of local customs. The third period, running from 1485 to 1832, is that during which a complementary, and occasionally rival system in the form of rules of equity developed alongside the common law. The fourth period, beginning in 1832 and continuing up to the present time, is the modern period in which the common law faces an unprecedented development in legislation and has to adapt itself to a society directed more and more by the intervention of governmental and administrative authorities.

	Discuss the main phases in the growth of the English legal system


So far we have made an attempt to trace the origin and development of the common law system. Needless to say we have examined its nature. Our next task therefore is to explain its features.

	What are the main features of the common law system?



Like the civil law system, common law system has its own features which are distinguishable from the former. Firstly, common law system was formed primarily by itinerant judges who travelled in circuits to resolve individual disputes by the application of a custom prevalent in a particular locality. Secondly, the judgements given by the itinerant judges subsequently formed sources of law through the introduction of the doctrine of judicial precedent. Thirdly, matters relating to the administration of justice, procedure, evidence and execution of judicial decisions, as you will learn later, have today become of primary importance, equal or even superior to substantive rules of law. Fourthly, the origins of the common law are linked to royal power. It was developed as a system in those cases where the peace of the English Kingdom was threatened, or when some other important considerations required, or justified, the intervention of royal power. It seems essentially, to be a public law, for disputes between private individuals did not interest the common law courts save to the extent that they involved the interest of the crown or kingdom.


Lastly, common law court proceedings take the form of a contest between parties and their lawyers, with the judge acting as a refree. Emphasis is placed on testimonial evidence of witnesses in court.

	Identify the differences between the civil law system and the common law system.




Socialist legal system

Socialist laws constitute the third category of world legal regimes. The system originated in the Union of Soviet Socialist Republics where a new law developed since the 1917 Socialist Revolution. With the triumph of the Revolution, Russia began to build a new type of society. The society to be created is a communist one under the aegis of fraternity, where there will be no more state and no more law. In a communist society state and law will be made superfluous by a new feeling of social solidarity developed through the disappearance of the capitalist world's antagonisms.


It is contended further that in a communist society the instruments of coercion will disappear and that social relations will be ruled primarily by communist morality. As a result social relations will only be subject to simple rules of economic organization and necessity. In other words, in a socialist legal system private law which regulates relationships between citizens will be constricted.


Prior to 1917 the legal system applicable in countries which later constituted the now defunct USSR was the civil law system. The same holds equally true of other socialist states some of which have already distegrated, for example, Yugoslavia and Democratic Republic of Germany. For this reason, the law applicable during the transition period to communism has basically remained that tailored on the civil legal system.


With the fall of the USSR, Yugoslavia and the Democratic Republic of Germany, to mention just a few, it is doubtful if the remaining other socialist states will succeed in transforming their societies into communism where state and law will be banished.

	What are the features of socialist legal system?



Like the other legal systems, the socialist legal system has its own features which distinguish it from the others.


Firstly, the socialist legal system is revolutionary in nature as opposed to the civil legal system whose character is considered to be static. The primary objective of socialist jurists is to overturn society and create the conditions of a new social order in which the very concepts of state and law will disappear.


Secondly, the sole source of socialist rules of law lies with the legislators who express popular will narrowly guided by the ruling political parties - communist parties.


Thirdly, in so far as the driving philosophy of the communist parties is collectivization and public ownership of the means of production,t he scope of private law naturally narrows down at the expense of public law, which becomes dominant.


Of these systems the East African countries, because of the past domination by British colonialism, belong to the common law system. This legal system is rooted in British history and has been influenced by the practices in other format British colonies.


But when we talk of the legal systems of East Africa, we seek to be more concrete and specific. Indeed, we seek to study the process, institutions and methods by which the three countries of Uganda, Kenya and Tanzania are governed.

	What type of legal system do apply to East African countries?



It was mentioned at the beginning of this lecture that talking of legal system presupposes the existence of laws and regulations and that the existence of the latter further presupposes the existence of the state. In the next lecture we shall deal at length with the two concepts in order to depict their origin, meaning and correlation.

Summary

In this lecture we have learned;

—
To define a legal system of any particular country. We saw that a legal system refers to the existence of laws, including the constitution and the instruments for enforcing the said laws.

—
That the major legal system are classified into three, namely civil law, common law, and socialist law systems.

—
That each legal system has its own history and values which distinguish in from the others.

—
That each one of three system was either through colonialism or other means exported to other countries all over the world, including African countries.

—
That in East Africa, the legal system applicable is the common law system, and it came by virtue of the English occupation.

	Activity 3: Where possible, discuss your answers in your tutorial groups.

1.
Give a brief account of the origin and development of the common law system and show how this system found its way to any one of the East African countries.




Recommended Reading

1.
David R & Brierly J.E.C. Major Legal Systems in the World Today, 2nd Edition, Stevens & Sons, London, 1978.

2.
Denisov, A., Theory of State and Law, Progress Publishers, Moscow, 1987.

3.
Chirkin V. Fundamentals of the Socialist Theory of State and Law, Progress Publishers, Moscow, 1987.

LECTURE 2

STATE AND LAW

Introduction

In the first lecture an attempt was made to explain what is meant by legal system. We pointed out that a legal system presupposes the existence of laws and instruments capable of enforcing these laws. But one basic question was not answered in that lecture, namely, whether laws and the state have always existed. Neither did we explain the origin, character function and their correlation. In this lecture much emphasis will be placed on the answers to the question and in the course of deliberating the answers, the character, and function of law and the state will be highlighted, needless to say, of their correlation.

Objectives

When you have completed this lecture you should be able to:

—
identify the broad theories of state and law

—
define law

—
differentiate law from other social rules.

—
explain the nature of law

— 
explain how law is created

—
analyze the relationship between state and law

—
define and explain the origin of the state

The Theory of State and Law

The theories on the origin of state and law are multifarious and no one theory has triumphed the world over. Nevertheless these theories can be reduced into two broad world outlooks.


The first theory is an idealist world outlook. Proponents of this theory contend that all material beings originate from a transcendental being, that is, God. They contend further that since God is the source of all material beings, he is, by the same token, the prime mover of such material beings. And to caption it all they argue that God is the sole determinant of all phenomena including law and state which he gives once and for all.


Thus according to this theory state and law are God given and for that matter they are eternal categories which are over and above man and society generally. The responsibility of man and society is to obey the law administered by the state, for in doing so, man's and society's duty to obey God is fully realised.


The idealist theory is very much associated with bourgeois scholars. Therefore theories of state and law propagated by Thomas Hobbes (1588—1679), John Locke (1630—1704) and many others do, in the final analysis, link state and law with God.

	Would you agree that Kings and Emperors rule by divine right?


The second theory comprise the materialistic world outlook. Their theory propounds that in order to understand any given phenomenon, it is necessary to study its historical and dialectical development, which indeed, involves a thorough scrutiny of the laws of development giving rise to the said phenomenon.


Advocates of this theory, therefore, contend that law and state as phenomena, are social institutions. In order to study and comprehend the origin and nature of state and law as social institutions, it is important to consider the mode of production at each particular stage of human development. Reflections on the mode of production presuppose investigation of the productive forces, the production relations and the social relations.


Proponents of this theory are the Marxist-Leninist scholars. They locate the origin of state and law at a particular stage of human development. They arrive at this conclusion after embarking on a study which begins with the earliest period of human existence, called primitive communalism. Engels, one of the proponents of this theory, refers to the society then in existence during that period as the gentile society or traditional society.


In this society, state and law did not exist because of the low level of development of the productive forces, production relations and social relations, or simply because of the low level of development of the mode of production.


They conclude by saying that state and law emerged when there was tremendous improvement in the productive forces, production relations and social relations which in turn guaranteed division of labour, production of surplus, and class formation in society.


You will note that in presenting the concepts of state and law this lecture has taken up the second world out-look.

	Would you equate tribal societies in East Africa, prior to advent of colonialism, to the gentile society?




Law defined

Sir John Salmond in his book, Jurisprundence, defines law as the body of principles recognized and applied by the state in the administration of justice. He goes on to say, "In other words the law consists of the rules recognized and acted on by courts of justice". In this definition the emphasis is placed on rules which are enforced by the state. This is somehow a narrow outlook of the whole concept of law.


John Austin in his book, The Province of Jurisprudence Determined, says that law is a command set by a superior being to an inferior being and enforced by sanctions (punishment). The superior being is the state and the inferior being is the individual. The sanctions involved are wide and include imprisonment, fines, damages, inunctions, and decrees of specific performance. These will be clearly elaborated to you in your other courses of Law of Contract and Criminal Law and Procedure.

	What are the weaknesses of Austin's definition of Law?





At another level, law can be defined as a system of rules of social behaviour. The rules can be in form of generalisations or general statements on human behaviour in a given situation. The rules are general because they do not  deal expressly with a single person but with a group of human beings. Furthermore the rules are general because they describe a possible human behaviour in a general abstract way.


For example, the Penal Code, Cap. 16 provides for the punishment of theft. The motive behind this rule is to prohibit you from stealing. But the rule does not say what might be stolen and the way the theft may be committed. Neither does it mention the name of the person who is prohibited from stealing.


Although the legal rules are general in nature, in the final analysis however, they relate to an individual.The law establishing the Open University of Tanzania provides for, among other things, the office of the Chancellor, the Vice Chancellor, the way students will be registered and examined, the lecturers to be employed etc. The law is thus general for it does not specify the names to those offices, the names of the students and the names of the lecturers. But this law in the last resort touches you as soon as you register yourself as a student of the said University.

	    Law is a set of general rules in that it defines some general characteristics by which a certain group of people may be distinguished from other groups and certain possible ways of human behaviour from other possible ways. 






However, it should be emphasized here that law is not concerned with every kind of human behaviour, but with the social behaviour of man, his behaviour within a given society, his behaviour as far as he materializes certain social relations. Law addresses itself to man as a social being, within the social organisation of a given society as a whole or other organizing groups of people. Therefore, law essentially regulates relations between human beings as social beings.

The origin of law

          A comprehensive scientific explanation of the historical origin of state and law is given by Friedrich Angels. Law and its development are closely connected with the division of society into classes in the course of a long historical period. Law was created, in the last resort, to secure the rule of one class over the other classes. Since society split up into classes, the economically dominant class guaranteed its rule by using the state to create and to enforce a legal system which corresponded to its fundamental interests.


Law, therefore, express the will of the economically and politically dominant classes. It assumes the form of state will by virtue of the politically dominant class because above all, it dominates, the state. Since the state is an institution of political power, law is always a political phenomenon.

	Activity 1

1.
What kind of human behaviour is regulated by law?

2.
Would you agree that the origins of law and state are inseparable? Give reasons.

3.
Give a brief analysis of the origin of law and show how it reflects the interests of the ruling class.




The origins of law will be explored further in the next lecture.

	Law regulates in a general way the basic social relations in society. This is the reason why it is especially capable to reflect the general and typical interests of the ruling class. Thus, law is capable to shape, to strength, and to secure the social conditions necessary for the existence of the ruling class  as a whole.




Nature of Law

Unlike other social rules, law is a system of rules of a special kind. One of the distinguishing character of law is its normativity. Law regulates social relations by regulating the social behaviour of man. This can be done by telling him any one or all of the following:

(i)

What he may do, is allowed to do or is entitled to do. These are permissive rules.

(ii)

What he must not do, what is prohibited to do. These are prohibitive rules.

(iii)
what he shall or must do, or is obliged to do. These are directive rules.

	Activity 2:

What is normativity of law? What happens if a patient disregards the instructions of his  doctor? What will happen if you fail to turn up for your final examination in Constitutions and Legal Systems of East Africa?




Normativity of means that the members of society are bound to behave in accordance with the law. In other words, law is binding, it is not merely advisory.


According, the statements of law saying what a person is allowed, obliged to do or not allowed to do are usually followed by statements describing the sanctions or punishment which should be awarded in the event of breach of those statements. It is these sanctions which ensure that law is strictly adhered to by all members the given society.


Like all other kinds of social norms, law cannot be an efficient instrument of influencing, organising and protecting certain social relations unless it is binding, that is, enforceable.

	
Law is a system of social rules regulating in a general and binding manner, the behaviour of a man as a social being in a given society. Without social rules those can be no orderly social interaction, no permanent reproduction of socio-economic relations, no social order of whatever kind, but would be anarchy where every body could do what he likes.




Function of Law and state

Although the origin of the state has not been canvassed, you will at any rate appreciate later that state and law are compatible and their functions therefore, rarely separable. It is on the strength of this truism that we are compelled to discuss the functions of law and state jointly.

	In your opinion what are the main functions of state and law?


The main functions of state and law are essentially the same. The state organizes and protects the socio-economic fundamentals and the political institutions of a given society by providing the legal rules (laws) necessary to sustain the following:

(i)

to subsume the various interests within society under the interests of the ruling class and to suppress the resistance of the masses against their exploitation and subordination.

(ii)

for the reproduction of the socio-economic and political conditions in the interest of the ruling class as a whole.

(iii)
for the solving of conflicts in a peaceful way including conflicts between members and groups of the ruling class.

	
Law is the only set of social rules which is binding for all because it is made or sanctioned and its implementation is secured by the state which serves ultimately the interests of the ruling class though it purports to act on behalf of the whole society.




Law compared with other social norms

Law is not the only set of rules of social behaviour which regulate the conduct of man. There are others.

(i)
Rules of morality. These, like law, are statements about how man shall behave  or must not behave in a society, for example, religious and family rules.

(ii)
Customs: 

These are rules of social behaviour based on long experience of what is right or useful in a society. Such customs develop and are stabilized when certain socio- economic, political and cultural conditions prevail for a long time and are reproduced on the same level.

(iii)Organization rules.

These are rules of social, political or cultural organisations and institutions, for instance, rules of political parties, clubs, associations etc.

	Mention other rules of social behaviour which do not have the force of law.





Following the above brief exposition you are now in a position to distinguish these social norms from law. Can you think of these differences?


Basically there are two differences. First, law is created by the state. This means that law is either enacted or formulated by competent state organs such as the legislature, the courts and the executive when exercising delegated functions. Similarly social norms or customs attain the force of law only if they are  recognized by the state, that is, declared to be regarded as law. Therefore law is a certain kind of state will.


Secondly, law is or can be enforced by means of exercising state power. No law is possible without authority, hence, there must always be an authority to enforce it.


Now you will have realized that the difference between the two systems of rules of social behaviour falls squarely on the relationship between state and law.

Correlation between state and law

The link between state and law is borne out by history. History demonstrates that law as a special system of social norms emerged together with the state as a special system of public power for the same social and historical reasons. When the state emerged in history there emerged, at the same time, a special system of social norms separated and distinguished from the whole set of uniform social norms which regulated social behaviour in the pre-state society.


The new norms, known as law, were first predominantly selected by the state and recognized to be law. Later on the state began enacting such norms (law) in both cases protecting the enforcement of those rules by the exercise of the new state power.

	1.
When and how do courts make or formulate law?

2.
Why do you think state and law emerged together?



This interrelationship between state and law has been retained throughout history. Therefore, no state has ever been without  its own system of law. No system of law has ever been without a state power defining what is the law and protecting its enforcement by the special means which are at the disposal of the state and of the state only.

	
Not all the social norms existing in society are transformed by the state into law. The state transforms those social rules into law which are necessary for safeguarding and developing its interests in particular and those of the society in general.


Law  as Custodian of the interests of the ruling class


Law expresses the fundamental interests of the ruling class.

	What is a class?


According to Lenin classes are large groups of people differing from each other. The difference is based on various factors, among others,

(I)
By the place they occupy in a historically determined system of social production.

(ii)
By their relation, in most cases fixed and formulated in law, to the means of production.

(iii) by their role in the social organisation of labour

(iv)
by the dimension of the share of social wealth of which they dispose and the mode of acquiring it.

Since in class society the main class interests are antagonistic, to this end, need political power. This power comes in form of the state.

	Activity 3:

Law is the only set of social rules which is binding for all because it is made and its implementation is secured by the state.

Discuss


What is a state

In the preceding part of this lecture we have more than often referred to the term state without endeavouring to explain or define it. Nevertheless the discussion on law should have prompted you to start imagining what a state is. Your imagination may not run contrary to what is offered underneath.


The state is an organ of class rule, an organ for the oppression of one class by another. It came into being when society split up into classes. It developed as the political organisation of the economically dominant class which became, by the means of the state, the politically dominant class.


Since interests in society were no longer homogeneous but rather contradictory, a special instrument was needed to superimpose the interests of the ruling class onto the whole society. To this end, the state arose as a special public power with supreme authority and a system of institutions of coercion.


Thus, the state became the major means of class rule and class struggle, and the social nature of the state is to be found in its class character.

	Do you think that states existed in traditional African societies before the arrival of colonialism?





Now you will have realised that the above exposition answers the question whether the state has always existed.


In one of his writings, Angels has also successfully provided an answer to this question. He says that the "State has not existed from all eternity. There have been societies that did without it, that had no conception of the state and state power. At a certain stage of economic development which was necessarily bound up with the cleavage of society into classes, the state became a necessity owing to this cleavage."

Summary:

In this lecture you have learned:

—
That there are two theory of state and law, namely the Idealist and the Materialist theory

—
That law is a system of social rules regulating in a general and binding manner the behaviour of man in a given society

—
That law is distinguished from other social norms because of its normativity.

—
That the functions of law and state are more or less the same in that they are all directed at securing the interests of the ruling class.

—
That the relationship between law and state is a historical phenomenon thus they are inseparable.

—
That the state emerged at a certain stage of economic development which perpetrated the division of society into classes. The dominant class took the reigns of the state.

	Activity 4

Critically discuss the proposition that state and law are historical categories.
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LECTURE 3

CONSTITUTIONS

Introduction

The term constitution is not new to you. You have heard it and probably used or referred to it in your discussions with colleagues in classes, workshops, seminars and many other fora. But the context in which you used or referred to it probably varied with the occasion or profession in question. In that case you should now be wondering of the exact meaning of this term.


Admittedly, the term constitution has been ascribed different meanings, the reason being that efforts to define it have come from scholars of different backgrounds and professions. Thus there are definitions which have been put forward by politicians, political scientists, and above all lawyers. And even amongst scholars of the same profession a universal definition of the term has never been forthcoming. It is therefore our major task in this lecture to try to examine as many definitions as possible analyze and criticize them and finally draw a proper perspective of the term albeit from a legal point of view.

Objectives

At the end of this lecture you should be able to;

—
define a constitution

—
grasp the various definitions of constitution and their weaknesses

—
discover the characteristics of a constitution.

—
trace the origin of the ideas on modern constitutions

—
explain the motives for enacting a constitution.

—
classify constitutions

Definition of Constitution

The renown English constitutional lawyers, Wade and Phillips, define a constitution as" a document, having special legal sanctity, which sets out the framework and the principle functions of organs of government of a state and declares the principles governing the operations of those organs".


This definition considers  that at constitution must be outlined in a legal document in order to be recognized as such.

	Should a Constitution be a document?





Not necessarily so for the United Kingdom has a constitution which is not engraved in a single document yet it is apt to be argued that the English constitution is written though in several documents. These are the Magna Carta, 1215, the Petition of Right, 1628, The Bill of Rights 1688, the Act of Settlement, 1700 and the Acts of Union.


Another question can be raised here - must all constitutional rules be contained in one recognized document? The answer is quite clear. Even in written constitutions not all rules or guidance devices for the working of governmental institutions are to be found in one document  called the constitution.


This question leads us to consider other definitions which have been given by other bourgeois authors. The English jurist. Wheare, for example, gives at least two definitions of the word constitution. "First of all, he says, the word constitution is used to describe the whole system of government of a country, the collection of rules which establish and regulate or govern the government. These rules are partly legal, in the sense that courts of law will recognize and apply them and partly non-legal or extra-legal taking the form of usages, understandings, customs or conventions which courts do not recognize as law but which are not less effective in regulating the government than the rules of law strictly so called."

	Would you agree that Wheare's definition is more progressive and better? Give reasons.





This definition is obviously broader and express in more complete manner the essence of a constitution, rather than the form, written or unwritten, that the constitution takes. Moreover it takes into account the fact that even if written and embodied into a document or legal text, legal principles or rules have to be complemented with customs, usages, conventions and other apparently non-legal arrangements in order for them to have practical meaning, in accordance with the concrete realities of a given society.


The second definition given by Wheare are is closer to that of Wade and Phillips. He contends that in almost every country in the world except Britain, the word constitution is used in a narrow sense than in the first definition. It is used to describe not the whole collections of rules, legal and non-legal but rather a selection of them which have usually been embodied in one document or in a few closely related documents.

	What is the general weakness of these definitions?





In reality all these definitions of constitution are narrow, and reflect the bourgeois conception of state and law, they ignore pre-capitalist societies or reflect them 

inadequately.

	
A constitution is a formal document having the force of law by which a society organises a government for itself, defining and limiting powers and prescribing the relations of various organs inter se, and with citizens.





On the other hand, Marxist-Leninist jurists define a constitution as a fundamental act of legislation which reflects the will of the ruling class, apart from defining the political and social establishment, the principles of the structure of the governmental agencies and their activities, the fundamental rights and duties of citizens and the electoral system.


For example, Shivji maintains that a constitution is a piece of basic or fundamental law which tells how the state and its various apparatus are organized, the inter-relationships between them and the division of power inter-se between and among these apparatuses.


The Marxist-Leninist conceptualization of a constitution thus does away with the dogma of documentation as a prerequisite to a valid constitution. Rather it emphasizes the superiority of the constitution over other legislation and rules.

	Do you subscribe to the view that pre-capitalist societies did not have constitutions? If yes, how did they organize themselves?





As we have seen in order to properly understand the constitutional order in its totality, and in relation to all historical forms that have existed it is necessary to distinguish between two stages in the development of human society, namely, society before the emergency of classes and class society, that is, either, slave, feudal, capitalist or socialist.


A complete, and therefore scientific, conception of constitution must englobe the system of social organisation and regulation which takes into account all these types of societies. And in order to do so we need to explain where the constitutional ideas and social structure together with forms of social organization originate.


To put it in another way, what is it that determines the character of a given constitution? The answer is simple and brief - it is the economic system of production.

	The constitution of a country is the fundamental law - a kind of higher law, which describes the main structure of the constitutional system of the country.


Characteristics of Constitution

The above coverage of the definitions of the term constitution clearly places you in a position where you can easily identify the characteristics of a constitution. Herein-below we try to list them.

—
that a constitution deals with the organisation of state power, that is, the ultimate sovereign, which is the state.

—
the constitution establishes and regulates the powers of different organs of the state. The organs are the legislature, executive and judiciary.

—
the constitution establishes and provides for the position of the individual vis-a-vis the state and its organs.

—
the constitution contains the rules of substance and procedure which relate to effecting changes in the constitution as well as elections.

—
the constitution is the supreme law of the land, it is law above other laws.

Ideas about constitution today

Ideas about the constitution as we know it today are traceable from several events that occurred during the 17th and 18th centuries. Prominent among others, are;


First, the bourgeois revolutions of the 17 century England which compelled England to adopt constitutional conventions as the basic law of the land. Such conventions, such as the Petition of Rights, Bill of Rights and Act of Settlement had their roots in the Magna Carta 1215.


Secondly, the 18th century North American revolutions. These are sometimes known as the American War of Independence. Apart from resisting English domination the revolutions further sought to establish a new constitutional order that would suit the newly independent states. Thirdly, the European continent revolutions especially eh French Revolution of 1789 which led to the overthrow of the then existing monarch states.


Therefore, we can conclude that the ideas about the constitution as we know them today originated with the bourgeois struggles against feudalism in Western Europe. We will have ample time to concretize this proposition in other coming lectures.

	Activity 1

Think of other land mark events in Western Europe that contributed to the shaping of the ideas about the constitution as we know it today.


Compare and discuss your answers during group tutorials.




Background to the revolutions

As you have seen though briefly that these revolutions did not take place for the sake of replacing the older leadership with a new leadership. More importantly they took place against oppression by the feudal social and economic order in which status determined every relationship. However, in the case of America the revolutions were intended to eradicate British colonial domination. Looking at them in a political perspective, the revolutions, no doubt, sought to fight against an absolutist state in which all authority and power were concentrated in the monarch and the supreme representative of the aristocracy.


In economic terms, the bourgeoisie wanted to protect and regulate their newly acquired economic position by drawing a constitution and other laws aimed at removing feudal privileges. The fight against feudalism and its institutions of privileges were presented by the bourgeoisie in the form of a fight for the people's right, human rights, or the so called inherent rights. It was from such claims that there was the Declaration of the Rights of Man and the Citizens of 1789 in France. This document forms the basis of what is today known as the Bill of Rights found in modern constitutions of the world.

	Generally the bourgeoisie revolutions aimed at achieving legal and institutional limitations of feudal absolutism in which life, liberty and property were at stake.




Why a constitution

At this stage it would not be surprising if you will have started asking yourself these questions - why a constitution? What are the possible motives for putting forward and urging for having a constitution? Now we will address ourselves to these questions, and there are many reasons that can be offered.


A documentary constitution will normally reflect theoretical beliefs. There is often the desire to have the guiding principles of government in definitive words so that the rulers and ruled may know those guidances. Furthermore, a written constitution acts as a political manifesto. Usually it shows the policies of government and the type of government in power. For example, the usual argument in East Africa and especially after independence was that having a powerful executive makes and speeds the efforts towards economic and social development. In Tanzania this policy was clearly reflected in the Republication Constitution, 1962. Practice has, nevertheless, proved this policy wrong.


Besides, a written constitution acts as a point of reference to those who are adversely affected by government actions, as well as a justificatory reference by those servants who are implementing the purposes and policies of 

government.

	How will a constitution assist you if you are put in detention by the order of the President, the Regional Commissioner or any other executive?





Moreover, there is always a belief that a constitutional proposal is fundamental to the nation and that it should be dealt with by special procedure in order to allow time for considered consent to emerge rather than being rushed through by those with political know how without being understood by the nation to be affected. Hence, it is generally thought that through this procedure government may be effectively controlled by the people.


Lastly, a constitutional document serves to allocate the functions of each organ of state and in so doing indicates the supreme organ, that is, the organ that has the last say. It may be the courts as in the United States or the legislature as in Tanzania or the executive in certain matters. Indeed, the doctrine of separation of powers which will be fully explored later may be enshrined in the document though the real politick may prove to be otherwise.

Classification of constitutions

There are may ways to classify constitutions. One of them is to classify them as written and unwritten. Written constitutions can be found in all countries of the world except, as you have seen earlier, the United Kingdom. Nevertheless, this is not to say that in the UK there are no written sources of the constitution. There are and we have already mentioned them earlier.

	What are the written sources of the UK Constitution?





Written and unwritten constitutions defer widely in purpose, form and content, but they have common characteristics in that they are fundamental law for they designate the principal organs of the government and invest them with authority, they constitute and define the legislature and the scope of its law making power and the procedures for exercise of that power.


The other way of classification may be flexible and rigid constitutions. Flexible constitutions refer to constitutions which have no special procedure for amendment, while rigid or inflexible constitutions denote constitutions which are amendable by a special procedure, for example, holding a referendum before the constitution is amended.


Still yet another classification is that constitutions are either Presidential or Parliamentary constitutions. This classification bears much on the executive branch of government in relation to the legislature. Under the Presidential system, the head of the executive is also head of state and such head of state is not a member or directly responsible to the legislature. Tanzania is such an example.


In a Parliamentary system the executive is the Prime Minister who is a member and is responsible to the legislature. The President, if any, the Queen, or the King remain as head of state, a title which is mere ceremonial.


This classification is not quite illuminating in Kenya where the executive President has to be a member of the legislature as well.


Finally, constitutions may either be federal or unitary. A federal constitution "presupposes a desire for some form of union among independent states which , though they desire union for certain purposes, nevertheless wish to preserve their identity and some measure of independence".


In this constitution there is a distribution of powers between the federal government and the governments of several states forming the federation. Thus it goes without saying that a federal constitution must be to a great extent rigid, for if constitutional amendments could be made without the consent of the federating states, there would be no safeguard for the preservation of state rights. The United States of America, Australia, Canada to mention a few are manifest federal states.


A unitary constitution on the other hand presents the most completely developed form of federalism. In this type of a constitution the supreme legislative authority is exercised by one central power instead of decentralising it to legislative authorities in the states forming the union.


For example the UK is a unitary state. Although there are separate legal systems in England and Wales, Scotland, and Northern Ireland, the Parliament at Westminster, however forms the supreme legislature throughout the UK.

Summary

In this lecture you have learnt that:

—
There is no consensus amongst scholars of the right definition of a constitution.

—
To restrict constitutions to legal documents and texts is, first, to ignore those societies who have not yet developed a written form of communication, and secondly is to deny that pre-class or tribal society had a constitution, and thirdly is to put into doubt the constitutional character of states whose constitutions are not necessarily enshrined in one legal document.

—
Restricting the definition of a constitution to a document also underplays the role of customs, usages, conventions and other practices of an apparently non-legal character in the constitutional order.

—
Ideas about the contemporary constitution began to emerge in the 17th century, more so, with the triumph of the bourgeois revolutions in Western Europe.

—
There is a quite good number of advantages in having a constitution that is documented.

—
Classification of constitutions can take various forms.

	Activity 2:

1.
Look at the articles of any one of the East African constitution dealing with the amendment of the constitution and state whether those articles make the relevant constitution flexible or rigid.

2.
Is the constitution of the United Republic of Tanzania, 1977 federal or unitary?

3.
What is a constitution? Give a historical analysis of its origin.
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LECTURE 4

GENERAL OUTLINE OF THE GENTILE CONSTITUTION AND ITS FALL

Introduction

Writing on prehistoric stages of culture, Engels says that historically man has passed through three main stages of development since his existence on earth. These are savagery, barbarism and civilization.


In its simplest form the stage of savagery corresponds to period when man was a hunter-gather or and when most of his tools were wooden tools. At this stage he was basically a wanderer, with no fixed place of settlement. He slept in cages, under trees or simply in the plain bush.


During the stage of barbarism man was either a pastoralist or an agriculturalist and therefore more settled. This period corresponds with the invention of iron-making and inaugurates the earliest forms of social organization.


In general in the later stages of savagery and the earlier stages of barbarism societies were tribal, in the sense that classes had not yet emerged and therefore society was organized on ethnic ties of blood based on the clan and the tribe. 


Civilization basically commences with the rise and consolidation of towns. It is at this stage that there was invention of alphabetic writing and its utilization for literary records.


What then, was the constitution of this tribal society? This lecture tries to answer this fundamental question.

Objectives

By the end of this lecture you should be able to;

—
explain the social determinants of the tribal constitution.

—
Identify the various stages of development of the family as a basic social unit.

—
analyse the clan, phratry, tribal and confederacy constitutions

—
determine the basic features, organs and principles enunciated by each one of the above mentioned constitutions.

—
discuss the rise and the fall of the tribal and confederacy constitutions.

Social Determinants of the Tribal Constitution

Family: The basic unit of organization of all human society is the family

	What is a family?





A family is a unit of social organization comprising a man and woman who are considered as husband and wife together with their off-springs. History tells us that relations between male and female have not always been fixed and stable. For example, in the savage society, sexual relations were promiscuous.


In a promiscuous society, there is no bar to sexual relations between relatives, including parents together with relatives, brothers, sisters and other close relatives. Why did the savagery society entertain such sexual relations?


Promiscuity in society denotes a stage in human development where production is extremely low, and where man is essentially a  wanderer, due to hunting and gathering, and where surplus production is virtually non-existent. At this level of production, the problem of who should inherit what, is likewise, non-existent.


However as production develops, and some more is produced, and as man settles down, the changes in production gives rise to a change in the family system. Restrictions are imposed on sexual relations between parents and then between natural brothers and sisters.


It should be pointed out here clearly that since the child spent the longest part of his early life with his mother he was heavily dependent throughout on her for his livelihood, mother-right, that is, succession through the mother, was the common rule in this primitive society.


Promiscuous relations gave way to other relations, namely, group marriages, and as mentioned earlier, these relations were a product of improvement in production.

	What is a group marriage?





Group or family marriage denotes a relationship in which a woman is the wife of more than one man and a man is the husband of more that one woman. Like in the promiscuous society, mother-right is still predominant in the group marriage. Father right came in with the pairing family and especially with monogamy.


Labour is a natural condition for human life, it is the foundation on which human society's development lies. Thus, as society advances further to a much more settled existence where production increases and with it, the surplus product, further restrictions are made on the right to marriage. This further restriction spells another relationship which is the pairing family.


The essence of the pairing family is that the relatives of the two marriage partners pair off their man or woman to another through a marriage arrangement that involves the parents and close relatives of both marriage partners.


With further improved production the pairing family finally paved way to the concept of monogamous marriage, one man, one wife. In this relationship, father rights became predominant. It is pertinent to observe here that in a pairing family marriage within the clan was restricted.

	
We have, then, three chief forms of marriage, which, by and large, conform to the three main stages of human development. For savagery - group marriage; for barbarism pairing marriage; for civilization - monogamy, supplemented by adultery and prostitution.




The Clan

The central institution of the tribal constitution is the clan. The clan is a body of kinsmen, who claim a common descent and which through certain social and religious institutions are linked together into a special community within tribe. The common link that ties clansmen together are ties of blood, real or imaginary. And this is reinenforced by the rule that no one can marry within the clan.


The line of descent in a clan is either matrilineal, that is, following the mother or patrilineal, following the father, depending on the type of family on which the society is based. To belong to a tribe one had to belong to one of the clans hence adoption by exchange of blood.


A number of families which boasted of a common ancestry in one individual formed the clan. Each clan was named after some animal, tree, fruit or other object of nature.

	
Summarize the various stages through which the family as a basic social unit has evolved.





A group of clans might recognize one clan as having been the originator of other clans of the group. These clans constitute the phratry. The phratry did not exist in every tribe, but it was a common feature in most tribes.


A tribe was composed of a number of clans, and or phratries. And at certain stages a tribal confederacy was formed from different tribes. This  might be a result of two tribes which used to be one but whose process of splitting up had not fully occurred. A confederacy could also be formed as a result of two historically separate tribes faced with common enemies or as a result of two separate tribes being in conflict but neither of which could defeat the other.

	A clan is a group of blood-relatives who trace their origin to some distant ancestor, and who, for that reason exclude marriage within the clan.





So far we have endeavoured to identify and discuss the social determinants of the tribal constitution. We have observed that basically there are five - the family, clan, phratry tribe and tribal confederacy. In the remaining part of this lecture we are going to embark on a discourse of the tribal constitution beginning with the societal organisation at clan level.

Clan Constitution

At clan level the supreme organ was the general assembly below which were two important posts, namely, the Chief and the Headman. The clan elected the Headman (Sachem) who represented the clan in times of peace. The post of the chief was likewise elective. The chief acted as a war head or commander in chief. These posts were filled in through election by all the members of the clan, from the clan itself, although sometimes the war head was elected from outside. Eligibility for election to headmanship followed the hereditary line of mother or father right depending on whether  the society is matrilineal or patrilineal.


All members of the clan took part in the voting which was done at a general assembly. However where phratries existed, they had to approve the election, or in case the phratries did not exist, the rest of the clans composing the tribe approved the election. In case the elected person was not approved, the clan had to meet again to conduct the election. After approval                                                                                                                                                                                                                                                                                                                    the person was ceremonially installed either by the tribal council or by the confederal council as the case might be.

All the members of the clan were personally free, and they were bound to defend each other's freedom, they were equal in privileges and in personal rights, the sachem and chiefs claiming no superiority. Liberty, equality and fraternity, though never formulated, were the cardinal principles of the clan.          

The clan had its specific characteristics. It had a name derived from an animal, a tree or any other natural object, it could adopt people into itself, it had a burial place and it was bound together by common religious or ancestral rites.

	Critically discuss the social determinants of the tribal constitution.




The Phratry

The phratry arose only in those societies composed of six or more clans. In such a case, three or more clans formed a phratry or brotherhood. How did phratries come into existence?


Phratries arose from the split in clans which was necessitated by the prohibition to marry within the clan. Within the phratry, therefore, it is possible to marry, although a special relationship is still recognized, going into the past.


Can you think of the functions that were discharged by the phratries? Engels lists several. The clan heads of each phratry set together separate from the other phratries at the Tribal Council. This was one indicator of the mutual support of the clans forming one phratry. Also at major negotiations or for major disputes such as murder, the clans of a phratry supported each other.


Besides, burials of important men of the clan involved the whole phratry which had its own rites. Further, the phratry had its own leader who officiated at the tribal council meetings; and sometimes it had its own military units organized under a common war head or chief. Finally, within the tribe certain games were organized at the level of phratries.

The Tribe

The tribe was composed of a group of clans or phratries as the case might be, who recognized each other as having a common ancestry, Strictly speaking, the tribe was not made exclusively of blood ties due to adoption and the diverse origin of the different clans.

	What do you consider to be the characteristics of the tribe?





Engels mentions seven. We will discuss five of these though in brief.


First, the tribe possessed its own territory and its own name.Besides the area of actual settlement each tribe possessed considerable territory for hunting and fishing. Beyond this there was a wide stretch of neutral land reaching to the territory of the next tribe. "The territory thus marked out by imperfectly defined boundaries was the common land of the tribe, recognized as such by neighbouring tribes, and defended by the tribe against any encroachment." The name of a tribe was in most cases designated by a neighbouring tribe and usually differed from that which it itself used.


Secondly the tribe has a special dialect peculiar to its tribe. Where two weakened tribes have almagamated into one, it happens that two closely related dialects are spoken in the same tribe.


Thirdly, the tribe has the right of investing and disposing the Chiefs and Heads (Sachem) elected by the clans. The tribe derived this right from the fact that chiefs and sachems were members of the tribal council. However, where a tribal confederacy was established and all the tribes were represented in a federal council, the above rights were transferred to this latter body.


Fourthly, each tribe possess common religious ideas - mythology, and rites of worship. The various tribes had their regular festivals with definite forms of worship, particularly dancing and games. Dancing especially was an essential part of all religious ceremonies, each tribe performing its own separately.


Fifthly, each tribe has a tribal council for common affairs. The council consisted of the individual clans. The council sat in public, surrounded by the other members of the tribe, who had the right to join in the discussion and to secure a hearing for their opinions and the council made the decision. As a rule it was open to everyone present to address the council.

	The regulation of relations with other tribes developed upon the tribal council. It received and sent embassies, it declared war and concluded peace. In principle each tribe was in a state of war with every other tribe with which it had not expressly concluded a treaty of peace.




Tribal organs

In the same way as the clan elected a headman and a chief, so did the tribe. The election look place in the tribal council at which each clan was represented by its headman. All these representatives were eligible for election to other higher organs of the tribal society.

Basic Principles of the Tribal Constitution

The tribal constitution though unwritten had its own principles upon which the society was run. The central principle on which the tribal constitution operated is democracy. This means all members participated in discussions at the general assembly or the council at each level, namely the clan, the tribe or the confederacy. Also it means that at each level, every member was eligible for election, and that every person took part in deposing an elected representative or official at each level. Lastly, every person was involved in implementing decisions made at each level.


Other principles enshrined in the tribal constitution were equality and freedom. The tribal society was essentially egalitarian for it had no special instruments of coercion and punishment outside the member themselves. Decision making was done by every member and implementation of the decisions was made at the common will of the members. Freedom in turn guaranteed the successful operation of democracy and equality.


Lastly, the constitutional principle on settlement of disputes was based on mediation and conciliation and where these proved failure, revenge was employed as the last resort. Members of the clan, phratry or tribe were bound to give one other assistance, protection and particularly support in avenging injuries inflicted by outsiders. Therefore at each level of the clan, phratry or tribe there was always first an attempt at mediation and conciliation of the parties to the dispute. Regrets were expressed by the relatives of the offending clan, phratry or tribe and composition in form of valuable presents were proposed. If these were accepted, the affair was settled.


If this did not succeed, the injured clan or tribe appointed a group of people known as avengers which pursued and killed the offender or murderer, or some of his kinsmen. Once this was accomplished, the matter was regarded as adjusted or closed.

	Activity 1

1.
How do you compare the dispute settlement mechanism in the Kadume case which you have learnt in Legal Method and that applicable in the tribal constitution?

2.
Compare and contrast the tribal constitution with the modern constitutions in terms of the organs and principles subscribed by these constitutions.

Make this comparison after you have studied Part 2 of your study Manuals.




The Tribal Confederacy

You are now familiar that at tribal level, the tribal council was the highest organ in the organisation and administration of any particular tribe. The great majority of the societies at that time never went beyond this stage and the reasons attributable to this level of tribal integration are not far-fetched.


The perpetual warfare amongst the tribes contributed much to the tribes fragmentation thereby hampering any efforts to establish an organisation that went beyond the tribal integration. Alliances arising out of temporary emergencies were concluded here and there between kindred tribes but these dissolved again with the passing of the emergency.


But in certain areas originally kindred but subsequently disunited tribes reunited in lasting confederacies and so took the first step towards the formation of nations. This, undoubtedly marked the beginning of the formation of the tribal confederacies.

The Rise of Tribal Confederacies

We have seen that tribal societies at this stage were ravaged by wars something which deprived them the capability to defend themselves single-handedly. As a result sometimes several tribes were compelled to come together in order to defend themselves against a common enemy. Therefore tribal confederacies arose out of need for a common defence against a common enemy or due to danger of mutual anhilation by warfare.

	List the main features of the tribal confederacy and compare them with those of the tribal constitution




Features of Tribal confederacy

The fundamental features of the tribal confederacy were as follows:


First, perpetual alliance of the tribes on the basis of complete equality and independence in all internal tribal affairs. This meant that within the bounds of relations established by the confederal arrangements, respect for each other's territorial integrity and non-interference in essentially internal matters of each tribe were strictly observed.


Secondly, the confederacy was united by blood and common descent and the ultimate demonstration of the unity of the tribe was the common language of which each tribe spoke a dialect.

Confederal constitutional structure

The supreme organ was the confederal council, made up of the tribal heads or chiefs, as the case might be, who represented their tribes therein. They were completely equal in rank and dignity. They were elected and could be removed from office by their tribes. The right to invest them with office belonged, however, to the Federal Council.


In the later stages social stratification developed, and the elective principle narrowed before it was finally eliminated. Yet it was from within this group of confederal councillors that the aristocracy came. In a similar manner, the king arose as one of these councillors as the first councillor among equals. The operation of the confederal council was guided by the following principles;


Each tribe was represented by its head, and voting was by tribes, so that each tribe and all of the council members in each tribe had to agree before a binding decision could be made. Further, all decisions of the federal council had to be unanimous and its meetings took place before the public so that every member of the public had the right to speak, although the council alone made the decisions.


Lastly, the confederacy had no office head or chief executive but it used to have two supreme war chiefs enjoying equal authority and equal power.


Such, then was the tribal constitution that reached its zenith within the confederacy. Engels says that the tribal constitution arose at the lower stages of barbarism. It developed to its zenith in the confederacy within the upper stage of barbarism, knocking the doors of civilization.

	
The tribal or gentile constitution was wonderful in all its child-like simplicity. Everything runs smoothly without soldiers, or police, without nobles, kings, governors or judges, without prisons and without trials. All quarrels and disputes are settled by the clans or tribes and all are free and equal, including the women.




Fall of the Confederal Constitution and the Rise of the State

The confederal constitution as any social institution had a beginning and an end. The end of the tribal confederacy must be seen in the internal contradictions of the tribal society itself, which expressed themselves at this historical stage. Nevertheless, this did not rule out the impact caused by external factors. We will discuss them all in due course.


Internally, the tribal constitution up to the stage of the confederacy represented a social union of various degrees of consanguinity or blood relationship each self-contained within itself but also supplementing the others. However such a society pre-supposed, in itself, a low degree of development of production. Once this formula was reversed contradictions were bound to sharpen much to the disadvantage of the existing social institutions.


The development in production, including developments in science and technology, presupposes a high degree of specialization and division of labour. The division of labour into physical and intellectual labour certainly creates subordination of the one by the other. In the tribal society such elements of social division were already in the offing particularly during the rise of political representatives vis-a-vis the electorate. The division was further accentuated with the specialization of clans into castes, and more important, with the rise of primitive forms of guilds. Finally, the development of exchange, first barter, and later more complex forms of it, inevitably laid a firm basis for the total elimination of the egalitarian democracy as practised in the primitive society.

	Consider other internal factors that contributed to the demise of the confederal or tribal constitution




Externally the collapse of the confederal or tribal constitution is linked first, to the tribal wars which resulted in the capture of not only material booty but also human beings, especially women and children from the alien population. Whereas in the early stages of tribal society most of these captives were quickly absorbed into the local population by adoption or by marriage, as social stratification grew, the tendency was to create more or less permanent forms of slavery.


Slavery, however, was not restricted to capture of foreigners only. Even within the tribe, the poor often found themselves under the obligation to either attach themselves permanently to some richer person, or to sell his kinsmen in one form or another. In this way an internal source of slaves was developed, especially with the rise of trade and commodity production.


Secondly, the collapse was propelled by the social stratification constituted by special conditions prevailing in river basins, such as the Nile, Ganges and Yang Tse-Kiang. These demanded the harnessing of huge quantities of human labour in order to master the hazards inherent in such areas. It is not surprising therefore that the earliest forms of civilization including division of society into classes and the emergence of statehood developed squarely within these river basins.


Such then was the rise and demise of the tribal constitution, the collapse of the confederal constitution and the birth of a new social and constitutional order, to with, the slavery society and slavery constitution.

Summary

In this lecture we have seen that,

—
The tribal constitution was based on the clan, which in turn was founded on either matrilineal or patrilineal family.

—
The tribal structure moved from the family and the clan to the phratry, the tribe and tribal wife confederacy.

—
At each level of the structure there was an elected head and chief together with a council composed of elected representatives from the lower level.

—
The basic principles of the tribal constitution were democracy, equality and personal freedom.

—
The tribal constitution gave rise to a confederal arrangement which in the long-run prepared the conditions for a higher form of society and constitution. The essence of the new society is that man entered into a era of a class society whose constitution advocated class interests.

	Activity 2:

1.
Discuss the origins, development and collapse of the tribal constitution. How far do these realities prove the theory that constitutions and legal systems are never static?

2.
Examine the main forces behind the development of constitutions, drawing relevant examples, from the rise and fall of the gentile constitution and any other constitutional systems known to mankind.





Discus your answers to these questions in your tutorial groups.
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LECTURE 5

THE GENTILE CONSTITUTION IN GREEK SOCIETIES

Introduction

It is contended by Engels that in most of Africa, Asia, the Americas, and the Pacific before the advent of European occupation, most of the communities occupying these places existed in small population units. The population units often inhabited wide territories of land and beyond it there was a wide stretch of neutral land reaching to the territory of the next tribe. In these wide territories the communities organized themselves, inter alia, on tribal basis.


The Greeks, like the Romans and German were constituted in the same organic series as we have amply demonstrated in the last lecture. Thus, the clan or gens, phratry, tribe and tribal confederacy were a common social institution in all those societies. In this lecture it is our intention to examine and discuss the constitutional developments in the Greek societies as part of our broad task to prove that pre-class societies organized and administered themselves on the basis of unwritten constitutions.

Objectives:

By the end of this lecture you should be able to:

—
discuss the organisation and characteristics or features of the Greek society from clan, phratry to tribal level.

—
analyze and discuss the factors or forces that led to the fall of the tribal constitution and the rise of a state oriented constitution.

—
critically discuss the reforms introduced by the various Greek constitutions and

—
highlight the reasons that led to the fall of each constitution and the tribal constitution generally.

Constitutional Developments in Ancient Greece

Constitutional developments in ancient Greek societies have been studied and analyzed by two renown scholars, namely, Grote and George Thompson in their works titled History of Greece and Prehistoric Aegean respectively.


It is asserted by these scholars that during the Heroic Age, Greece was very much of a tribal society, similar to the Iroquois of Northern America. However between the Iroquios and the Greek societies two differences stood distinctly: First, in the Greek society, unlike in the Iroquios, mother right had already given way to father-right and secondly, by this age, the system of exogamy, that is marriage outside the clan, was modified by the obligation on the part of a heiress to marry within the clan; to maintain clan property within the clan. This suggests that during the Heroic Age, exogamy marriages in the Greek societies were already withering away giving way to endogamous marriages - Marriages within the clan.

The Clan

Besides the fact that the clan was based on the patrilineal family and the modified version of exogamy, the right of adoption into the tribe passed through adoption into a clan, by the promotion of a family. According to Grote, the Athenian clan members shared common characteristics and these helped them to come together. Among others were;

(i)
Common clan god and common religious ceremonies

(ii)
Property, especially property in land was held in common 

(iii) All clan members had a common burial place.

(iv)
Each member of the clan enjoyed the right of succour defence and help from the others in case of need, and in turn he had the obligation to proffer the same to the others.

(v)
All clan members had the right to elect and depose the clan leaders - chief and headman.

	State whether the characteristics of the Athenian clan correspond to the general characteristics of clans that we discussed in the last lecture.




It is asserted by Engels that it was on this system of clan organization that the rest of Greek society was founded. For example, he says, in Attica, the region within which the state of Athens later arose, had four tribes of three phratries each, each phratry consisting of thirty clans.

The Phratry

In the language of Engels, the phratry was a mother gens, split up into several daughter gentes, and at the same time uniting them, often tracing them all to a common ancestor. Hence all the gentes of the phratry were literally brother gentes.And the characteristics attributed to a clan were more or less the same to those attributable to phratries.

	Does this definition of a phratry differ from that we proffered in the last lecture?





Institutionally, the phratry was organized as follows: it used to have a General Assembly. This was the supreme organ of the related clans. Phratry members could meet together in the assembly to elect the phratry head and deliberate and decide together on all matters that affected them.


The phratry was headed by a Chief who was elected by the general assembly. And in additional to the assembly, the phratry established a tribunal which decided cases coming to the level of the phratry. These in most cases were issues of importance that risked breach of relations between the related clans of the phratry. Moreover, elements of a rudimentary administration, the fore runner of later bureaucracies, began to emerge in the Athenian phratries.

The Tribe

At the level of the tribe, the Athenian society had a clearly dermacated constitution.


The popular assembly (agora) constituted the supreme authority. The assembly was convened by the council to decide important matters and every person present had the right to speak. Decisions were arrived at by show of hands or by acclamation.


Below the popular assembly was the Council of clan chiefs (bule). Originally the council was composed of the elected clan chiefs but later the members of the council constituted themselves into hereditary nobles.Also the tribe had a military commander called the basileus. The basileus was either elected by the people or at least, had to be confirmed by its recognized organ, the council or the agora as the case may be. Besides military functions, the basileus also performed religious and judicial functions, though the latter were not clearly specified.

	
During the Heroic Age, primitive democracy in the Athenian society was still in full bloom, and this must remain the point of departure in judging power and the status of the council and of the basileus.




The Rise of State Constitutions

Societies are never static, so was the Greek society. As the Greek tribes left the Heroic Age, they slowly coalesced themselves into confederacies and later into states. This social transformation was made possible through the interaction of various forces acting on the tribal societies. This was a sign that the tribal constitution in Greece was on the verge of collapsing.


Summing up the Greek constitution during this transition period, Engels in his famous work of The Origin of the Family Private Property and the State says, and we quote him in extenso, that, "in the Grecian constitution of the Heroic Age, we still find the old gentile system full of vigour, but we also see the beginning of its decay, father right and the inheritance of property by the children, which favoured the accumulation of wealth in the family and gave the latter power as against the gens, differentiation in wealth affecting in turn the social constitution by creating first rudiments of hereditary nobility and monarchy, slavery, first limited to prisoners of war, but already paving the way to the enslavement of fellow members of the tribe, and even of the gens the degeneration of the old intertribal warfare to systematic raids, on the land and sea, for the purpose of capturing cattle, slaves, and treasure as a regular means of gaining a livelihood. In short, wealth is praised and respected as the highest treasure, and the old gentile institutions are perverted in order to justify forcible robbery of wealth.


In this description, Engels  besides mentioning the characteristics of the tribal constitution during the transition period, also outlines the causes that gave rise to the fall of the tribal constitution. The lust for wealth is, essentially, the main cause which in turn paved way for raids to capture more wealth and in the long run the Greek society ended up as a divided society, between the poor and the rich, the ruled and the rulers.


This social transformation was self confession that the tribal constitution could no longer hold the Greek society together. In other words, a new constitution that would recognize the social stratification and the emergence of classes whose interests could no longer be reconciled by peaceful means was more than overdue.

	Consider the role of wealth as factor in the fall of the tribal constitution.





During the upper stage of barbarism social transformation in the Greek society took a quickened pace. This was facilitated by the inter-play of several other factors some of which originated outside the Greek society. Private property in land emerged, commodity production in cereals, oils and wine increased, trade grew and money became every important. This development attracted numerous foreigners into Greece, not all of whom could get themselves adopted into the Greek clans, but whose stay in Greece was nevertheless indispensable.


This large-scale settlement of foreigners coupled with the other factors which we have already mentioned naturally called for a change in the legal system. This was provided under Theseus constitution, the first class constitution of Athens. 

	With the increase in purchase and sale of land and the continued division of labour between agriculture and handcrafts, trade and navigation, jurisdiction of the clan, phratry and tribal institutions remained almost undefined. The arrival of foreigners who were not co-opted in the administration of Athens was yet another new phenomenon in the Athenian people. All these disturbed the regulated functioning of the organs of the gentile constitution.




	Activity 1 Critically discuss the rise and fall of the gentile constitution, and state the nature of the constitution that succeeded this constitution.





So far we have seen how the classless constitution in Athens and the Greek societies generally arose and fell. In the next part of our lecture we are going to discuss how the Athenian society organized itself under a state constitution — a constitution that recognises the stratification of society into classes.

The Theseus, Constitution

This was the first class constitution in Athens which is attributed to Theseus. In comparison with its predecessor, the Theseus constitution is renown for its two major reforms.


First, it divided all the affairs that affected the Athenian into two types, tribal and common affairs. Tribal affairs represented all those matters on which each tribe had independence to administer. Common affairs referred to matters which were placed under a central administration and they were administered by a general council sitting in Athens. The common affairs later became the basis of the Athenian popular law which regulated the Athenian people, comprising all tribes regardless of ethnic origin.


The popular law stood above the legal usages of the tribes and clans and it bestowed on the citizens of Athens certain right and additional legal protection even in territory that was not their own tribes. Thus aliens were granted rights and legal protection even in tribes that never belonged to them.


Secondly the Theseus constitution divided up the Athenians into three class, the nobility or eupatrides, the tillers of the land or geomoroi, and the artisans or demiurgi.


The nobility comprised the earlier tribal chiefs, priests, and other office bearers in the army, and tribal council, confederacies and tribunals.  Exclusive rights of public office were now accorded to the nobility who were no longer elected. This means that the customary holding of office in the clans by certain families had already developed into a privilege of these families.


The tillers of the land were mainly free men although they were also differentiated into poor and wealthy, the former almost bordering servitude. The artisans were mainly composed of craftsmen and they formed the middle class.


Like in the Heroic Age and the upper stage of barbarism, the Athenian society experienced further social transformation during this period. Money and commodity production were generalised while division of labour was intensified between the different branches of production, especially agriculture, trade, navigation, and crafts. Usuary also became a rampant occupation especially by the nobility who also engaged themselves in maritime commerce.


On the other hand, many peasants lost their freedom by loss of their land through mortgages. The number of landless peasants or slaves swelled when usurers decided to dispossess peasants' of their land on failure to pay the debts. That is if the sum obtained from the sale of land did not satisfy the debt, the debtor had to sell his children into slavery abroad in order to satisfy the creditor's claim. And if the creditor was still unsatisfied, he could sell the debtor himself into slavery. Slavery was also intensified with the capture of foreigners.


While slavery was intensified, clans phratries and tribes merged as people began to settle anywhere that suited them. This was a clear indicator that the society was no longer constrained by family clan or tribal ties. At the same time, commerce with foreign lands expanded which in true called for a strong navy to protect the Greek ports and coastal waters. This was undertaken hand in hand with piracy especially on the neutral water.


In the meantime, however, the state had quietly developed. The new groups formed by division of labour, between town and country, and between the various branches of urban industry, created new organs to protect their interests. Public offices of every description were instituted and strengthened in order to crush local unrest and to protect the state from incursions.


In short, neither the gentile constitution which as at the stage of withering away nor the Theseus constitution could come to the assistance of the exploited masses. Their hopes lay in the rising state and with it came the Solon Constitution.

	"The old gentile constitution knew nothing of money, credit and monetary debt. But the constantly expanding money rule of the nobility gave rise to a new law, that of custom, to protect the creditor against the debtor and sanction the exploitation of the small peasant by the money owner".




	Why is it that Theseus constitution is referred to as the first class constitution?




The Solon Constitution

During the Solon Constitution the state, unlike in Theseus Constitution attained a high degree of maturity and the class contradictions which had started to emerge in the earlier constitution took a new dimension. These constituted the ground root for Solon's social, economic and political reforms.


Socially, all contracts that amounted to the enslavement of an Athenian citizen were prohibited, but slavery as such was not outlawed. It could still be practised against foreigners.


Economically, creditors' property suffered for the benefit of debtor's property. This he did by simply annulling  all the debts and people who had fled Athen or sold abroad for debts were allowed to return home. Besides, Solon promulgated a decree that specified the maximum amount of land that one could own. All this was obviously aimed at improving the living conditions of the poor Athenians burdened with taxation, slavery and menaced with a continual and final loss of land, leading up to destitution.


Like the social reforms, the economic reforms were more of cosmetic rather than real. Although debts were annulled, credit and usury were never abolished nor did they prohibit private ownership in land.


The social and political reforms were followed by constitutional reforms. All citizens were now divided into four classes on the basis of the amount of land owned and its yield. Only members of the first three classes could hold office and amongst these, the first class held the highest office in the state. The fourth class had only the right to speak and vote in the popular assembly.


The four classes also formed the criteria for the reorganization of the society into fighting forces. The first two classes furnished the cavalry, the third served as heavy infantry while the fourth served as light infantry.

	In the Solon constitution an entirely new element was introduced - private ownership of property and the rights and duties of the citizens were graduated according to the amount of land they owned.





You have seen above that the reforms introduced by Solon did not totally eliminate usury, slavery and private ownership in land. Therefore during Solon's constitution tenure the Athenian society gradually reverted to these practices, this time in a more sophisticated way. This signalled further intensification of the old contradictions along new lines. A new constitution as thus promulgated to address itself to these new developments.

	What are the forces that led to fall of the Theuseus and the Solon constitutions?


The Cleisthenes Constitution

In the new constitution, Cleisthenes introduced radical changes that ignored completely the social determinants of the old society. In other words the organisation of the Athenian society formally based on clan, phratry and tribe was totally disbanded and their place was taken by an entirely new system based exclusively on the division of the citizens according to place of domicile. Territorial principle of organization took over from blood-ties organization, which is tantamount to saying that not people, but territory was not divided.


The Cleisthenes constitution divided Attica into one hundred autonomous governing townships or demes. The supreme power in the deme vested in the assembly of the citizens (demots) of the deme. The leadership of the deme comprised the official head (demarch), treasurer and thirty judges all of whom were elected by the citizens or demots.


Ten townships or demes formed a tribe which as you have seen above was based on territorial domicile. Each tribe acted as a self political and military governing body. In terms of military hierarchy each tribe had its own overall commander, the strategos, below whom stood the commander of the calvary (Phylarch), the commander of the infantry (taxiarch) and the Commander of the War Vessels and its crew.


At the level of the Athenian state which encompassed all of the one hundred demes, there were the following organs:

(a)
A popular assembly which met rarely to discuss serious matter's e.g. war.

(b)
A council of 500 Councillors elected by the ten tribes.

(c)
Departments of administration making up the civil service. These were headed by archons and other officials.

(d)
Courts

(e)
Police mostly consisting of slaves.

The fall of the Cleisthenes Constitution 

Generally speaking, the fall of the Cleisthenes constitution is associated with the slave mode of production which was ushered in after the collapse of the tribal constitution. The slave mode discouraged production by free men contrary to what obtained in the tribal societies. In this mode there was over-dependence on slave labour, not only in production but also in security matters. For instance, the police force was entirely composed of slaves after the free Athenians had shunned away from it.


It is estimated that when Athens was at the height of prosperity the total number of free Athenians numbered 90,000 as opposed to 265000 slaves and 45000 immigrants and freed slaves. Therefore, for every adult male citizen there were at least eighteen slaves and more than two dependants.


This new social configuration could no longer organize itself within the constitutional framework drawn by the class-less tribal societies. Instead a new constitution tailored along the lines of a slavery society had to be invented.

	During the last days of the Cleisthens constitution the class antagonism in the Athenian society was no longer that between the nobles and the common people but that between slaves and freemen, dependents and citizens.




Summary

In this lecture we have examined the development of the tribal constitution in ancient Greece into a state constitution that profess class contradictions and in which the interests of the rich and the ruling class for that matter is given more leverage in comparison with the poor.


We have seen further that these constitutional changes were made possible only with the social stratification engendered by commodity production, usury, mortgage, money circulation expansion of trade, widening division of labour between branches of the Athenian economy and above all the emergence and dependence of the Athenian society on the slave labour. With the dominance of slavery the legal system had to be revised to accommodate the new social reality.

	Activity 2

1.
What factors differentiated Greek societies from the Iroquois of Northern America?

2.
What were the characteristics of the clans and phratries of the Greek societies.

3.
Enumerate and discuss three factors that quickened the process of social transformation of the Greek society during the upper stage of barbarism.

4.
Compare and contrast the classification or division of the Athenian society by the Theseus, Solon and Cleisthenes constitutions.
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LECTURE 7

THE GENTILE CONSTITUTION IN ANCIENT ROME

Introduction

There is ample evidence, according to the legends and traditions that seek to give an account of the foundation of Rome, that early Roman society was a tribal society. Its social organization at the level of the family, clan, phratry and tribe was not very much different from that of the Greek. This correlation gives us yet another opportunity to study the constitutional developments in ancient Rome and disapprove further the school that links constitutions with written documents which in the final analysis ignore the pre-class societies.

Objectives

By the end of this lecture you should be able to:

—
trace the emergence, consolidation and collapse of the Roman state.

—
determine the constitutional structure of the Roman tribal societies and the organs established by the tribal constitution.

—
establish the causas for the collapse of the tribal constitution and the emergence of a state constitution.

—
Analyze the constitutional framework of the Tullius constitution - the first state constitution in Rome.

—
identify the causes that led to the fall of the Tullins constitution.

The Early Roman Society

Before the founding of the city of Rome, the area used to be inhabited by three tribes, distinguished by language of origin. The first tribe to settle there comprised one hundred Latin-speaking clans. This was followed by the Sabellian tribe also composed of one hundred clans. The third whose identity is not disclosed also boasted of one hundred clans. These tribes organised themselves into thirty phratries or curiae of ten clans each. It is contended that the Roman clan was an institution identical with the Grecian clans.

Characteristics of the clans

The Roman clans exhibited more or less similar features like those of the Greek clans. According to the Twelve Tables, the oldest written law of Rome, formulated in the mid fifth century BC, all Roman clans had a mutual right of inheritance based on certain rules. The natural children had the first tittle to the estate and in case no natural children existed the male kinsmen came next. Clansmen had the right to inherit only if kinsmen did not exist.But in all cases property remained in the clan.


The Roman clans had also a common burial place and common religious rites expressed in the sacra gentilia. Further, Roman clans were exogamous, in the sense that they were not allowed to marry within the clan. This is evidenced by the fact that of the innumerable names of Roman married couples there is not a single case where husband and wife had the same clan names. The law of inheritance apparently also proves this rule.


Besides, Roman clans had common property rights in land.For example, among the Latin tribe land was partly in the possession of the tribe, partly of the clans and partly of the households. Indeed, Romulus is credited with having been the first leader to assign land to single individuals, about a hectare to each. Moreover, Roman clansmen and women had the mutual duty of solidarity, aid and defence of each other. For example during the Punic War the clans united to ransom their clansmen who were in captivity.


The right of adopting strangers into the clans was fully guaranteed. But in order to become a member of the Roman clan one had to be adopted into a family by the exchange of blood.


Lastly, the Roman clans had the right to elect and depose the clan chiefs (Principes) as well as the right to be elected.

	Compare the characteristics of the Roman clans with those of the Greek clans.




Constitutional Order of the Early Roman Society

You have seen at the beginning of this lecture that ten clans formed a phratry or Curia and in turn ten curiae formed a tribe. The three tribes together formed the Roman people, the Populous Romanus. What then was the constitutional arrangement of this society? In the next part of this lecture we will try to answer this question.


At clan level, the patres - clan elders or fathers were the decisive force. The patres constituted a council of elders called the Senate. Besides the patres, there were the principes who were elected by the whole clan. The principes, in their capacity as clan heads, acted as official spokesmen of their clans in the Senate. To this extent, each principe reinforced the voice of his clan elders in the Senate. The 

Senate, like the Athenian bule, among other things, initiated the discussion of crucial matters such as formulation of new law although the final decision was made by a superior organ.


At phratry level, the comitia curiata, the assembly of phratries, constituted the supreme organ.The comitia curiata transacted matters related to the clans, adopted or rejected laws, declared war and acted as a supreme court.


The assembly had one other important task, namely, it elected all higher officials including the Rex king. The rex, besides acting as the military commander, also performed the function of high priest as well as of the president of the court. Thus the military head was not a hereditary, but elective post.

The Fall of the Tribal Constitution

As with Greece, the decisive force which undermined the tribal constitution was the development of production especially of commodities. Commodity production, provided the conduit of social stratification. On the other hand, the consolidation and expansion of Rome which was made possible only with continued warfare missions equally contributed to the consolidation and perfection of class relations that slowly emerged with the growth of the slave system. Meanwhile the population of the city of Rome and of the Roman territory increased tremendously due to the conquests. The captives and the newly assimilated thribes were subjugated and denied rights granted to the Roman people.


The beginning of the sixth century B.C. witnessed the sharpening of contradictions between the populous Romanus, the Roman people proper and the plebeians. The prebians, (captives or assimilated tribes) were personally free, they could own land, but were bound to pay taxes and were liable to military service. On top of that they were not eligible for office and could neither participate in the assembly of curiae nor in the distribution of conquered land. The exactions in the form of taxes, tribute and services from the plebeians while denying them the rights to hold public offices was hardly tolerable. Owing to their continually increasing numbers and their military training and ormament, the plebeians finally found themselves in total confrontation with the Roman nobility. Thus, the tribal constitution could no longer hold the new Roman society together.

	Activity 1

1.
Discuss the similarities and differences in the causes that led to the fall of the tribal constitution in the Roman and Greek tribal societies.

2.
Outline the Roman tribal constitution and state the functions of each organ established by the said constitution.




The Servious Tullius Constitution

This was a constitution that was instituted on the verge of the collapse of the tribal constitution. The constitution's arrangement was a direct recognition that Roman society could no longer be governed under the democratic system of tribal organization, in view of the incessant struggles between the plebeians and the patricians.


The new constitution, based on the Grecian model, more especially that of Solon almost repealed and replaced the old social order based on personal blood ties. Tullius divided the Roman male society into six classes over and above the slave.The division was based on wealth as counted by the number of asses owned by the individual irrespective of whether he was a populous or a plebeian. To this division also corresponded military service, which became the basis of political, administrative and judicial power. In other words, the citizens in each of the six classes were organized into ranks of companies or centurial of one hundred. Thus, the Roman society's classification on the basis of wealth and military service can be summarised as hereunder:

Romans Wealth and Military Classification

	CLASS
	WEALTH 

No. of Asses)
	MILITARY SERVICE

	
	
	Infantry

(Companies/Centrurian)
	Calvary

Companies/Centuriae)

	I

II

III

IV

V

Proleta-rians
	100,000 and above

7500-100000

50000—75000

25000-50000

11000-25000

0—11000
	80

22

20

22

30

1
	18

9

0

0

0

0


 
The Roman proletarians though free, were the poorest class. Although for symbolic reasons they were allowed to maintain one centuria, in practice they got no military training and were not required to do military service out of fear by the other classes. Nevertheless, it is interesting to observe that while the proletarians were denied the right to maintain many centuriae their neighbours, class V was mandated to maintain as many as 30. The reasons for this disparity are not given. Probably they had to do with the total number of persons in each class, the proletarians being the majority, hence, dangerous if widely armed.


Now that you are familiar with the organization of the Roman society under the Tullius constitution, our next task is to examine the constitutional organs established by the same constitution.

Constitutional organs

Basically there were two organs, popular assembly, comitia centuriata, and the Senate.The popular assembly was open to all free men. It replaced the Assembly of Curiae.The seating and voting at the assembly was based on the centurial to which one belonged, which meant, according to one's class. In the assembly, each centurial had only one vote and 97 votes sufficed to carry a decision. This meant, obviously, that the nobility made up of class 1 and maintaining a total of 98 centuriae or votes in the assembly was capable of dominating or influencing major decisions in the assembly. Meanwhile the political powers and rights of the former assembly of curiae also devolved into the comitia centuriata.

	Discuss the similarities if any between the Tullius and the Solon constitution





The senate, on the other hand, continued to function but its composition, too, changed from the old system of elders to a more class oriented arrangement. There was more representation from the upper classes than from the proletarians.


The administrative structure of the Roman state also changed. In order to eliminate the three old gentile tribes from the state, four territorial tribes were introduced. Each tribe inhabited one quarter of the city and received certain political rights from the King.


In conclusion it can be argued that the collapse of Rome as a result of the ruin of the poorer classes simultaneous with the increasing wealth and power of the nobility and the other upper classes. The nobility became completely dependent on slave labour whose availability depended on conquest, plunder and extortions through tributes, taxes and services.


Meanwhile, the incessant revolts by the slaves and the proletarians created the opportune conditions for infiltration and invasion of by the barbarians Rome made up of the Germanic people. This marked the end of the Roman tribal state and the beginning of a slave-owing state.

Summary:

In this lecture we have learned that:

—
The Latin, Sabellian and a third tribe whose identity is unknown merged to constitute the Roman confederacy which became the patrician foundation of the Roman state.

—
The Roman clans possessed features more or less similar to the Iroquois and Greek tribes.

—
The patres, senate, principes, comitia curiata as well as the rex constituted the organs of the tribal  constitution.

—
The continued existence of primitive tribal democracy was threatened by the following factors; increasing immigration into Rome of foreigners, subjugation of the alien people, the increasing importance of commodity production, money and commerce, the emergence and expansion of the slave system and lastly the social differentiation of the Roman people between patricians and the plebeians.

—
The Tullius constitution was the first state constitution in Rome which also divided the Roman society into six classes over and above the slaves.

—
The politico - military structure introduced by the Tullius constitution gave overwhelming power to the first class much to the disatifaction of the slaves and the proletarians.

—
The constant struggles between the slaves and proletarians on one hand and the nobility opened the door for Romes invasion by the Germans.

	Activity 2

1.
Mention the constitutional organs established by the Tullius constitution.

2.
Critically discuss the factors that led to the demise of the Tullius constitution.

3.
Would you agree that the forces behind the fall of the Tullius and the Cleisthenes Constitutions were identical?




Recommended Reading

1.
Engels, F. The Origin of the Family Private Property and the State; Progress Publishers, Moscow, 1977.

2.
Demisov, A. et al. Theory of State and Law. Progress Publishers, Moscow 1927

LECTURE 8

THE TRIBAL CONSTITUTION IN GERMANIC SOCIETIES

Introduction

We have pointed out in the last lecture that one of the reasons ascribed to the demise of the Roman empire or state was the infiltration and later invasion of the Roman empire by the Germanic peoples more so by the year 1 AD. And by the time the Germans were poised to invade and capture control of the Roman empire, they were at the stage of upper barbarism. But as all the barbarians, they were basically a rural people partly absorbed in a settled and semi-nomadic life.To this pattern of living, the Germanic peoples developed a corresponding social organization structure which, indeed, forms the subject matter of this lecture.


You will discover, in due course, that the Germanic tribal societies like the Iroquois of America, the Greeks of ancient Greece and the Romans of Rome, professed of a social organization that reflected the democratic character of similar societies.

Objectives

By the end of this lecture you should be able to;

—
explain the origin of the German peoples

—
state and analyze the structural organization of the Germany tribal societies.

—
identify the constitutional principles that formed the framework of the tribal constitutions.

—
critically discuss the rise and the collapse of the tribal and the Mark constitution in Germanic societies.

The Origin of Germanic Peoples

There is a controversy among the historians on the origin of the Germanic peoples. One school holds that they were originally settled in the Scandinavian North, where some remained to form the parent stock of the present Swedish, Norwegian and Danish nations, while others wandered through Germany until one group reached the waters of the Rhine and the second descended on the Danube and the coast of the Black Sea.


The second school propagates that the Germanic peoples are of Asiatic origins and that they migrated to Germany even before the formation of the Rome Empire.


In spite of the controversy there is a consensus among them, however, that by around 4th century A.D. these Germanic peoples were virtually at the fringes that surrounded the entire Roman empire. This suggests that after settling in Germany their population must have grown with increasing rapidity. According to Engels, it is estimated that about 5 to 6 million Germans must have settled in Greater Germany by the beginning of the Christian era. For a people at the stage of barbarism this was, indeed, a very big population.

The Clan System in early Germanic Societies

That the  Germans were organized in clans up to the time of their migration is an undisputable fact. Caesar, one of the two earliest Roman writers on the Germanic peoples confirms that the Germans settled down in the territory between the Danube, the Rhine, the Vistula and the northern seas in clans and kinships - gentibus cognationibusque. Furthermore, the Alamannian laws of the end of 8th century A.D. confirm the fact that the Germanic people settled on the conquered land south of the Danube in clans - genealogiae, another term for the word clan.


There is more evidence to suggest that the Germans were organized on a clan system. In Germany, at the time of the Romans, there was an obligation to inherit not only the goods of the deceased but also the friendships, the feuds and other obligations as well. Further, the wergild system which operated among the Germans until eliminated by feudalism is typical of clan and tribal society practice. Wergild was a fine paid in atonement for murder or injury in place of blood revenge. At the beginning wergild was regarded as a specifically German institution but evidence at hand indicate that hundreds of people practised this milder form of blood revenge which had its origin in the gentile system.

	What were the basic characteristics of clan societies? Support your answer with illustrations from the Iroquois and the Greek societies





Among the Germans, as among the Iroquois and the Greeks, the concept of mother-right seems to have been well entrenched although by the time of Roman empire's invasion this right had paved way to father-right. There are several reasons to testify this assertion.


In the first place, the German word for family or kinship is derived from the word Kunne - mother. This would tend to indicate that in earlier times, the family hinged on the mother. Secondly, among the Germans, a female was a much more precious captive than a male, and as a result the ransom paid for her release was greatly higher. Thirdly, the special power and position of the woman in German societus may be gathered from the special role that women prophets played. They regarded the woman as being holy and something of a prophet, and they heeded her advice in the most important matters.

	In battles, nothing stimulated the German's courage so much as the horrible thought that their wives and daughters might be captured and carried into slavery. This is another relic of mother right in Germanic societies.




Organs and Principles of Tribal Constitution

So far you are familiar with the organization of the Germanic societies at clan level. Can you visualise their organization at phratry and tribal level banking on the experience that you have gathered from the Iroquois, the Greeks and the Romans? In the next part of this lecture we are going to address ourselves to this crucial question.


The German tribal constitution was little different from most other tribal constitutions that we have examined, especially those of the Greeks and the Romans. The tribal arrangement operated on the basis of a council of chiefs principes), of a popular assembly, elected clan head, and a tribal head, as well as an elected military head.


Its principles of operation remained the same as elsewhere, namely democratic principles of participation in decision-making at each level of the clan, phratry or tribe, democratic election of leaders and the right to be elected to each post. In turn these principles were based on the recognition of the equal rights and duties of each individual and the relative independence of each clan or tribe.


Nevertheless two elements come out from the Germanic tribal constitution that merit particular attention. The first is that among the Germans, the popular assembly was the central organ of decision making, and it took an extremently long time even after the rise of feudalism, following the Germans invasion of the Roman empire, to loose this democratic assembly.


The popular assembly was the real power. The king or tribal chief who was democratically elected presided the assembly's proceedings mainly in the form of pointed questions, to which short answers were given by the assembly. The popular assembly was also the court of justice. Complainants were brought up here and decided and death sentences were pronounced, the latter only in cases of cowardice, treason or unnatural vices.


Secondly, the military leader among the Germans was, before contact with Rome, a generally weak leader. Not only was he elected and remained removable at the popular assembly's will, not only was he below the tribal head in rank, but also even within the army, his authority was greatly reduced by the power of tribal priests. Actual disciplinary power in the army was held by the priests.

	In general, the German tribes had the same constitution that had developed among the Greeks of the Heroic Age and among the Romans, popular assemblies, councils of gentile chiefs and military commanders who were already aspiring to realkingly order.




The Collapse of the Tribal Constitution

There were three main factors which led to the collapse of the early tribal constitution. The first is associated with the increasing permanent settlements to which the Germans found themselves. With permanent settlements, increase in production also improved tremendously, hence, promotion of social stratification which is an antithesis of tribal organisation.


Secondly, the military commanders, who were formally elective leaders began to aspire to despotic powers. The process of usurping the powers and functions formally vested in the democratic tribal organs could not succeed unless the tribal constitution was torn apart and buried for ever.


Thirdly, while freed slaves generally occupied an inferior position, because they could not be members of any clans, they often gained rank, wealth and honours as favourites of the new despotic military commanders or kings. These in the long run formed the new aristocracy.


In order to maintain himself and the new aristocracy the military commander, who had acquired fame, gathered around his person a host of booty-loving young warriors who pledged royalty to him personally. The military commander reciprocated by feeding and rewarding them for their services rendered. Unfortunately, these warriors could be held together only by continuous warfare and plundering expeditions. Thus, loot became the main occupation - a pattern of living unknown to the tribal constitution.

	Show the similarities and differences, if any, in the factors that led to the collapse of the German and the Roman tribal constitutions.




The Mark Constitution

This was the first class-oriented constitution among the Germans. It divided the whole population territorially, into villages, huntari, and shires. These in turn constituted a territorial tribe which was not based on blood relationship.


Thus, at the lowest level was the village, consisting probably of related clan families. Several villages constituted a huntari and an assembly of several huntari formed a gau or shire. Two or more shires formed a tribe. It is not difficult to see that the constitutional structure introduced by the Mark Constitution corresponded respectively to the tribal constitutional organs, namely, closely related families, the clan, the phratry and the tribe.


Engels argues that the Mark constitution was merely a modification of the earlier primitive tribal arrangement for just as the members of the community originally had equal shares in the soil and equal rights of usage, so they had also an equal share in the legislation, administration and jurisdiction within the Mark. It is pointed further that the Mark constitution retained the popular assembly which, inter alia, entertained judicial functions. The President had only to formulate the questions, but judgement was given by the aggregate of the members present. This was, arguably, the earliest precursor of the inquisitorial system that was to develop throughout continental Europe, as distinct from the adversary system of the Anglo Saxon law. We discussed the two legal systems in lecture 1.

	What is an inquisitorial legal system?


Dissolution of the Mark Constitution

The Mark constitution collapsed with the German conquest of the Roman empire. The fall of the Roma empire signified the liberation of masses of the Romans who ware permanently condemned to ruthless exploitation and extortions by the nobility through taxes, tributes and compulsory service. Unfortunately, these masses could neither be absorbed in the Mark constitution nor ruled by the organs created by this constitution. They were, essentially, gentile organs which had outlived their tenure.


Thus, a substitute for the Roman state had to be placed in the hands of another state; first by transforming the organs of the Mark constitution into pure organs of the state. This was done by increasing the powers of the German military commanders and thereafter transform their military leadership to kingship. Where this was not possible, tribal chiefs of the conquered peoples became kings.


With the installation of new kings, the Germans established a new social order as distinguished from slavery Rome and this was the feudal state. We will come to it in lecture 9.

Summary

In this lecture we have learnt that;

—
The tribal constitutional structure of the Germans was drawn on similar lines like those of the Greeks and the Romans.

—
The organs and constitutional principles subscribed to by the German tribal constitution had much identity with those of the Greeks and Romans.

—
Decreased production, emergence of the military commander and elevation of the slaves to the position of the aristocracy partly contributed to the dissolution of the tribal constitution.

—
The Mark constitution which succeeded the tribal constitution derived much of its constitutional organs and principles from its predecessor. By nature, it was tribal, and its fall came with the Germans invasion of Rome.

	Activity 1

1.
List the constitutional organs of the tribal and the Mark constitution.

2.
What are the indicators to show that early Germanic societies were based on mother-right.

3.
Why did the Mark constitution collapse at the time it did?




	Activity 2: Examination type questions

1.
Examine the main forces behind the development of constitutions, drawing relevant examples, from the rise and fall of the gentile constitution.

2.
"The very process of the historical emergence of man has determined the basic factors that are behind the coming into being of the family and private property and with them the state, the law and the constitution". Discuss.
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LECTURE 9

THE LEGAL SYSTEM IN THE SLAVE STATE

Introduction

We have traced the dissolution of the gentile arrangement in the three great separate examples; Greek, Roman and Germanic. In all of them we have observed that society that came into being after the dissolution of the tribal society, was a slave society. A slave society is essentially and fundamentally, a class society. On the other hand, slavery is the earliest form of exploitation. The The succeeding two forms of exploiting societies which will be discussed later, are feudalism and capitalism.


We observed further that the gentile order grew out of the middle stage and developed further in the upper stage of savagery. It reached its prime during the lower stage of barbarism. At this stage we find the gentile organization fully developed. Within its system, there is a clan, a phratry, a tribe and in some cases, a tribal confederacy.


In the gentile system we saw that, internal conflicts were resolved amicably, external conflicts were settled by war, which could end in the annihilation of a tribe, but never in its subjugation. Further the gentile order found no place for rulers and ruled, for the distinction between rights and duties and above all for class differentiation.


However, we observed further that, increase of production in cattle rearing, agriculture and domestic handcrafts enabled human labour power to produce more than was necessary for its consumption. At the same time, increase of production, meant increase in the daily amount of work that was to be discharged by a single member of a family, clan or tribe. Therefore, the need to capture addition labour became necessary. This addition labour was initially provided by war captives.


The desire for more wealth which, by and large, signified enlarging the field of production, necessarily carried slavery in its wake, hence, the first great division of society into two classes, the masters and slaves, the exploiters and exploited.

Objectives

By the end of this lecture you should be able to:

—
explain the relations of production in a slave-owning society and the corresponding legal status of a slave in that society.

—
determine the class structure of a slave-owning society.

—
identify the sources of slaves in slave-owning societies and the productivity of slave labour.

—
analyze the forms of slave states and the characteristics of a slave state .

—
discuss the functions of state and law in a slave society and  the sources of law in the said society.

—
ascertain the causes for the fall of the slave legal system.

Relations of production

In the slavery - owning society, the main type of relations of production were based on private property in the material means of production as well as in the direct producer himself, the slave.


The most important means of production was land. Slave owning society was predominantly an agrarian society, though political life and cultural development took place, essentially, in towns. During the whole time of slave - owning society the agrarian production remained the main source of the surplus product appropriated by the exploiting class. For example, when in the Roman empire urban trade was taxed, for the first time, by end of the 4th century, the amount of taxes collected did not exceed five percent of the taxes on land.

Status of the slave

The slave was, essentially, the property of his master. Economically, he was regarded as a mere instrument of production. According to the Roman social philosophy the slave was a speaking instrument, instrumentum vocale. He worked hand in hand with animals which were regarded as instrumentum semi-vocale. Apart from animals, were his material instruments of production, known as instrumentum mutuum, that is silent instruments.


Under typical conditions of a slave-owning state, in addition to the private property of the slave-owners there also existed state ownership of land and slaves, that is common property of the slave-owners as a class. This property gave all free citizens of slave-owning society the right to be supported by the state.


Legally, the slave was treated and regarded as a thing and could be disposed of like everything else. He could be sold, or presented as a gift. Hence, the slave was a commodity.


Slave trade was the most flourishing branch of trade and one of the main sources of income of the ruling class and the state. The slave did not possess any civil rights, he could not acquire property, though he could possess some things for personal use. Normally, he was not allowed to have a family, so he did not even have the possibility of biological reproduction. The general philosophy was, everything belonging to the slave belonged to his master.


The personality of the slave was protected by law as far as the economic interest of his master demanded. In fact, it was no protection of his personality, but of the property of his master. Therefore, the master was allowed to even kill his own slave without any legal consequences, but if the slave was killed by somebody else, his master was entitled to compensation because his property had been destroyed. In this context, rights and duties in a slave-owning society were distributive according to the status that one enjoyed. Almost all the rights were handed to the slave-owners and almost all the social duties were laid on the shoulders of the slaves and other oppressed strata of the society.

	"In a slave-owning society, the slaves were excluded completely from any participation in political life and management of affairs of state and society. They remained outside politics and belonged entirely either to the state-state slaves or a private slave-owner who could do what he liked with his slaves."


Critically discuss the truth of this proposition. Discuss your answers in your tutorial groups.




Class Structure

The main classes in a slave owning society were the slave-owners and the slaves. In the developed slave-owning society slaves represented the majority of the population. For example, in ancient Athens when slavery was at its climax, free citizens numbered 90,000 only as compared to about 365,000 slaves.


As a whole, there were sharp social differences among the personally free peoples. These manifested themselves in the contradictions between the rich and poor, privileged and less privileged among the free people, between the ruling class of dominant peoples and those of subjugated peoples and between members and groups of the ruling class. However, the sharpest contradictions existed between the slave-owners and the slaves.


In as far as exploitation was concerned, slave labour formed the basis of social existence. Everything created by the labour of slaves belonged to their master. But besides this major form of exploitation there existed other forms of exploitation. The personally free peasants were exploited by the nobility through payment of taxes. Similarly, personally free craftsmen were exploited by rich merchants by demanding taxes and prizes in the course of business. Other subjugated peoples with diminished legal status were exploited through exaction of tributes.

	What are the secondary classes which existed in a slave-owning society?




Sources of Slaves

You have seen earlier that the slave was not allowed to reproduce himself biologically. In this sense, slavery was based on a type of labour power which did not reproduce itself as a class. If slaves were not allowed to reproduce themselves, what then were the major sources of slaves? We can identify three.


First, war conquest and subjugation of other peoples. Through this source, not only members of clan became slaves but also prisoners of war. Previously, prisoners of war had been killed, but now they were left alive, certainly not for humane reasons, but purely for economic ones. To obtain this kind of slaves was one of the main economic functions of the permanent wars in which this society has always been engaged.


Secondly, impoverishment of the free people. Free citizens who were unable to pay their debts were turned into slaves, and this constituted another important sources. Thirdly, slavery as a result of criminal sanctions. Persons who were convicted of criminal offences were sometimes condemned to slavery and these were the very slaves who could be bought, sold and killed like cattle.

	Given the conditions and the status of a slave, would your agree that his labour was productive?




Productivity of Slave Labour

There was no material incentive on the part of the direct producer, to increase production and labour productivity. Truly, there was some progress in the development of productive forces, as compared with the gentile society, effected by the improvement of the instruments of production, large scale organisation of work such as in plantations, mines and manufacturing industries, but there were, nevertheless, only limited possibilities of economic progress. Indeed this was another motivation for wars, conquests and subjugation, with tributes, taxes, and spoils as their results, that is, forms of appropriation of a foreign surplus product.

	In as much as slave was not interested in the results of his labour, slave labour was unproductive. No matter how hard he worked his position remained as just as desperate and oppressed.





Thus in the slave society's intensified form slave owners appropriated not only the surplus but also a substantial share of the latter's necessary labour.


At this stage you are familiar with the nature of the slave-owning society and how exploitative it was. How was this state of differentiation and exploitation maintained? This question compels us to examine the state that was in power during this period.

The Slave State

Essentially, as to its class character, this was a state of slave-owners. At the beginning, the state was based on the political organisation of the legally free population; but as it began to attain maturity, its organisation also began to change. Finally, the slaves were, essentially and formally, excluded from its political organisation. In as much as slaves were not regarded as citizens, their political rights were automatically curtailed. Thus they had no right to organisation or representation, no access to offices of public power and lastly no admission to military services.

	Activity 2. In lectures 5, 6 and 7 we dealt at length with the socio-political rights of the gentile societies in Greece, Rome and Germany. How far do they differ or resemble with those of the slave society?


Discuss your answers in your tutorial groups.




Forms of the State

To understand the forms and structures of this type of state we must remember that the mass of the exploited producers, and therefore, the mass of population, stood entirely outside the political organisation of this society. The complete absence of any kind of freedom on the part of the slave was the pre-condition for the political freedom of the others and, hence, for the organisation of the state. The various forms of this organisation were, therefore, determined predominantly by the balance of power and the forms of political struggle between the various groups of the free population.


In Greece and Rome, where slavery as a mode of production survived for hundreds of years, the dictatorship of the slave-owners assumed diverse political forms. It ranged from monarchies, where power is inherited, to republics, wherein the organs of the state are elective. Other slavery states took the form of democratic republics in contrast to aristocratic republic. In the former there was limited participation of the free population while in the latter only a minority held on the power.

	How was the slave state distinguished from the social organisation of the gentile society?




Characteristics of the Slave State.

Generally, the formal criteria distinguishing the state from the social organization of the tribal society were fully developed in the slave state. In this state we find a territorial organization based on citizenship, whereby different territorial parts had different political and legal status.


Further, we find a developed separate apparatus with institutions of government, courts, army, police and prisons. This apparatus was connected with the social organisation of society only in so far as it was usually dominated by the richest and most powerful families, a phenomenon which was sometimes institutionalised and legalised. For example, in Rome one could not become a member of the Senate, unless one belonged to the established and legally recognized nobility.


Within this apparatus, we also find some kind of functional specialisation in form of legislation, administration, police, military, to mention just a few. But this functional specialisation was not yet accompanied by a concordant institutional specialisation, one and the same institution usually discharged a number of these functions. This was dependent upon how important this function was for the interests of the whole ruling class or to what extent a given function was monopolised by certain groups of the ruling class. Therefore, there was no separation of powers in the sense of the concepts which were developed by the bourgeois ideologists later on in history.

	Describe the main functions of the slave state


It is likely that each one of you has come out with a handful of functions. But your answers should reflect what is entailed in the succeeding section.

Functions of the State

Economically, the primary function of the slave state was to maintain the slave mode of production by, inter alia, centralising part of the surplus product in the form of tributes, taxes and fees for the maintenance of state machinery in the interests of the ruling class. Since this state machinery was dominated by the richest and most influential groups of the ruling class, this function was also a source of personal enrichment, redistributing part of the surplus product among the ranks of the ruling class.


Other functions of the slave state are what are summarized by Denisov and we would like to quote him in extenso. These are, maintenance of the exploitation of slaves on the part of the slave - owners and directly by the state, protection of ownership of slaves, land, and means of labour, the suppression, by force, of the resistance put up by the slaves and exploited strata of the free population, state management of the building of irrigation systems, the pursuit of aggressive wars, defence of a country, the development of trade and diplomatic links with other states.

	Activity 3

1.
Summarise the forms slave state that were to be found during the era of the slave of mode of production.

2.
List the features of the slave state which distinguished it from the gentile social organisations.

3.
Explain the major functions of the slave state.





Compare your answers with your colleagues and if you are not happy run through this lecture once again and the readings given at the end of this lecture.


Having dealt at length with the slave state now you may be interested in knowing the nature of the law that was applicable in this state. This is what we will attempt to deliberate on in the next two sections of this lecture.

The Law

It is not in dispute that the law of a slave-owning society was by nature a class law. The will of the ruling class - that of slave owners was transformed into law. By the same token, the primary function of the law in a slave society was:


First, to protect the prevailing relations of production, especially by developing the legal rules connected with private property. Secondly, to fix legally the position of the slave as an outlaw and the inequality between different groups of the free population. Thirdly, to develop the legal forms of commodity production and exchange, and of dispute settlement connected with that. Fourthly, to provide legal forms of the political organisation of society, especially of state organisation and fifthly, to protect especially by penal law, the prevailing conditions against any resistance or violation by the slaves.

Sources of Law

Initially, the sources of law of the slave-owning society developed out of the forms of social regulation in the old gentile society. Thus at the outset, we often find that certain customs were transformed into customary law. But soon this was followed by legislative acts of central state organs. These are what actually reflected the will of the ruling class. Among others, were the Laws of Drakon, passed in Athens in 621 A.D. These laws, especially the criminal laws, are renown for their harshness. In Rome there were the Twelve - Table laws, passed during the middle of the 5th century A.d. and the Laws of Hammurabi, enacted in Babylon during the 18th century A.D.


These first known enactments were passed in a situation of hard struggle waged by underprivileged groups of the free population defending old customary law, against the already ruling aristocracy who used the legislative power of the new state machinery.


In the developed slave-owning society law began to be specialized, branches of law developed and with them the fundament of a law system. Thus, already the lawyers of the late Roman empire distinguished between private law, jus civil, and public law, jus publicum. Private law dealt with legal rules connected with property and commodity production while public law catered for legal rules connected with the state organisation and criminal law.

Demise of the Slavery Legal System

Having reached its climax, slavery outlived itself. Commerce and agricultural production declined while the struggle of the enslave masses against the oppressors intensified. The uprisings of slaves intertwined with the struggle of the ruined small farmers against the rich slaver-owning elite.


These contradictions can be summarized in one statement that when the development of the productive forces came into irreconcilable contradiction with the slave-owning relations of production the slave owning state and law inevitably began to act as a brake on social development. Developments demanded the complete elimination of these and the entire politico - legal superstructure based on them. This was effected by the replacement of the slave legal system with a feudal legal system.

Summary:

In this lecture you have learnt that:

—
The relations of production in a slavery society were based on private property and the major means of production was land.

—
The slave did not possess any civil or political rights. As such he was treated like any other property and he could be sold in similar manner as property is sold.

—
The slave society was essentially a class society dominated by the slaves on one hand and the slave owners on the other.

—
The major sources of slaves were war conquests, impoverishment of free persons and criminal convicts.

—
Although the slave state took various forms, the typical characteristics of a state as we know them today were also displayed by this state.

—
The primary function of state and law in a slave society was to protect the slave mode production, ipso facto, the slave owners.

—
The slave legal system collapsed when it was unable to sustain the contradictions of the two warring classes, the slaves and the slave owners.

	Activity 4

Examination type question for self assessment.

"Whatever transformations may have taken place during the evolution of slave-owning society, the state and law invariably reflected and defended the fundamental interests of the slave-owners".


To what extent is this proposition concretized by legal systems that obtained in slave-owning societies?




Recommended Readings:

1.
Leontye L. Political Economy: A Condensed Course. International Publishers, New York, 1975.

2.
Denisov, A. Et. al. Theory of State and Law, Progress Publishers, Moscow, 1987.

3.
Anderson P., Passages From Antiquity to Feudalism. NLB, 1974.

LECTURE 9

FEUDAL STATE AND ITS LEGAL SYSTEM

Introduction

We observed in the last lecture that the slave mode and its legal system was supplanted by the feudal system whose forms of exploitation opened up the development of the social productive forces. Feudalism as a mode, arose in Western Europe as a result of the interaction of two factors, firstly, the fall of Roman slave-owning society, and secondly, the disintegration of the primitive communal system among the tribes that conquered Rome. All this took place during the 5th century A.D.


The tribes that conquered the Roman Empire seized a large part of its lands and divided it into individual holdings. Large tracts of land also passed into the possession of the church which became the chief supporter of the monarchy. Later the enriched members of the rural populace and the tribal chiefs seized the lands of the poor. The tribal military chiefs who had now become the biggest landowners concentrated political power in their own hands and became kings and monarchs. The kings in turn granted the lands they had seized to their allies. The lands distributed on these conditions were called feuds and their owners feudal lords.


The feudal lords granted these lands to peasants who were now obliged to provide services in various forms to the feudal lords. Thus the once free peasants were turned into personal dependants on the feudal lords who had actually seized their lands by force.


To maintain these socio-economic relations a new repressive legal system was founded, which is the subject matter of our lecture.

Objectives

By the end of this lecture you should be able to;

—
discuss the feudal mode of production and in the process identify the legal status of the serf and his labour productivity, and the property relations within the feudal class.

—
discuss the feudal state, its class structure, functions, characteristics and forms.

—
explain the feudal law, its forms, and functions.

—
Give the reasons that led to the fall of the feudal legal system.

Mode of Production

Except in its last stage, the feudal mode of production was based predominantly on agriculture. Commodity exchange and commerce were on a rather low level, while the subsistence economy prevailed.


The main means of production, therefore, was land, and the main producing class was the peasantry. The bulk of the land was owned by feudal landlords, a landed feudal aristocracy. The property in land constituted the basis of the feudal type of exploitation.

Status of the Peasant/Serf

In contrast to the slave, in the feudal mode of production the main direct producer, the peasant or serf was not regarded as a mere instrument of production, as a thing, but, on the other hand, he was a free man. Yet, his freedom was not absolute. He enjoyed a limited personal freedom limited by his dependence on the feudal lord. He was a serf and the type of exploitation was that of serfdom.


The serf's dependence on his feudal lord could be directly connected with the person of the feudal lord especially if the serf was a domestic serf. However, in most cases the dependence had its roots in the fact that the serf was bound to the land. The peasant or serf belonged to the land, and the land belonged to the feudal lord. The serf was not allowed to leave the land and the village at his own will. On the other hand, he could be transferred together with the land, from one feudal lord to another.

	Compare the status of the serf during the feudal mode with that of his counter-part, the slave, during the slave mode of production




You will recall from the previous lecture that the slave was not allowed to reproduce biologically. This requirement reduced the supply of labour resulting into a generally low rate of production. To resuscitate their economies, the slave states resorted to conquests which in turn guaranteed them of captured labour. With the triumph of feudalism, this requirement was abolished.


The serf was allowed to have a family, though marriage often required the consent of the feudal lord. Thus, biologically, he was able to reproduce himself and as a producing class. Besides, he could own private property in items of personal consumption, in cattle or in some instruments of production. Further, he possessed a certain legal title to possession and use of land, but no private property in this main means of production. His land was regarded as leasehold, it was lent to him by the feudal land-lord who was the owner.

	The peasant was cominated and exploited through the domination of land by the feudal lord and through being bound to the land.




Serf's Labour Productivity

At this stage you should be familiar with the concepts of necessary and surplus labour. The labour invested by the peasant in tilling the land was partly necessary labour, what was necessary  for his own reproduction and that of his family, and partly surplus labour - what was necessary for the feudal lord and his reproduction. The surplus labour, appropriated by the feudal lord as feudal rent assumed different forms, corresponding to the form of the economy. But, essentially, there were three.


Firstly, labour rent. Under this form, the peasant worked part of the week with his own means of production on his plot and the rest of the week with the same means on his landlord's estate. This was known as the corvee system. Secondly, rent in kind. The peasant was obliged to give part of the product  he earned from his land to the feudal lord, while retaining the rest for himself and his family.This was typical form of feudal rent during the stage of mature feudalism. Thirdly, money rent. The peasant sold part of his product on the market and paid his rent with the money obtained through the sale. This kind of rent presupposes the development of commodity production and local markets, Money rent, therefore, was typical for the late stage of feudalism, under absolutism.


In the case of rent in kind and money rent the peasant not only cultivated the land, but he also possessed it permanently. This factual position was reflected in law. The peasant had a legal title to use and possession, which was hereditary. He cultivated the land not only for the feudal lord, but also for himself, for his own consumption. From a mere economic point of view, he could do without the surplus labour for the feudal lord. Under these conditions, the surplus product could not be extracted from the peasant, unless extra-economic coercion was integrated in this type of exploitation. To this end, the single feudal lord had to be able to dispose himself of the means of this extra-economic coercion.


The socio-economic relations of feudal property in land could not be the basis of feudal exploitation, unless the property relations became, at the same time, relations of direct political domination. Therefore, we find this factual and juridical amalgamation of economic exploitation with singular political authority, typical for the classical feudal mode.

	How was the slave labour extracted by his slave master and what were the rights of the slave viz-a-viz the land that was entrusted to him?




Property Relations in the Feudal Class

Property relations within the feudal class, to say the least, were endowed with peculiarities. The position of the individual feudal lord as to land was not that of free unlimited private property. In early feudal society, the feudal relations of production developed in the way that the leading social forces, especially the kings, distributed conquered or robbed land among their followers in the form of a feoff, including the peasant belonging to the land.


Feoff was a form of limited property. When the superior feudal lord gave a feoff to another feudal lord, he usually retained a kind of eminent domain, delegating at the same time all those rights and privileges to the receiver which were necessary to exploit and dominate the peasant. The result was a kind of divided property, divided not in portion but in degree. As reward for the land the receiver, the liege lord, was obliged to render certain services to his overlord, especially military service. He became a vassal. The vassal, in his turn, usually gave part of his land to minor feudal lords who became his vassals. This way, a whole chain of socio-economic and political dependencies developed within the ruling feudal class stretching from the bottom up to the top, that is, the king.


Economically, this whole system meant nothing else than a mechanism for the distribution of the feudal rent among the members of the ruling class. Hence, the permanent struggle of the feudal lords among themselves for the enlargement of their share in land and in the surplus product by wars and conquests.

	Activity 1 Revision Questions

1.
Why was commodity exchange and commerce on the low scale during the early stages of feudalism?

2.
How was the surplus labour of the serf appropriated by his feudal lord?

3.
Explain how land was fragmented among the feudal lords during the feudal mode.





Now that we have examined the feudal mode of production in a fairly detailed manner our next task is to examine its corresponding legal system.

The State

Under feudalism, one of the major forms of class distinction was the social estate. This means that social groups differed not only in their actual, but also their legal status in society and the state. Due to this truism it therefore befits us to begin the discussion of the feudal state with a brief coverage of its class structure and functions.

Class Structure

Since the relations of production connected with land were the basis of the feudal mode of production, the main class of feudal society were the feudal landlords and the peasants or serfs, and the main class contradiction developed between these two classes. The free population was divided into three estate, the nobility, the clergy, and the third estate composed of merchants, artisans, personally free peasants as well as the bourgeois elements arising on the basis of crafts and trade. The feudal class comprised the nobility and the clergy.


Apart from these two there were other minor classes represented by the relict of free land and the urban population. The latter was compose of craftsmen, merchants, the urban paupers and later on manufacturers. Initially, these people had also been dependent and dutiable vis-a-vis a superior feudal lord who was the patron of the market or town. But in the course of time, most of these towns obtained the legal status of self governing entities, with corporate military and political autonomy. This urban population was stratified in itself, rich and poor, small craftsmen and big merchants, within the ranks of craftsmen, masters and journeymen. They were organised in separate corporations and guilds. These economic and social organisations were at the same time, the basis of the political organisation of the town which was usually dominated by the rich patricians.

	Outline the class structure of the feudal society and compare it with that of the slavery society




In the last lecture you came across the functions of the slave state. Can you identify and list down the functions of the feudal state. Obviously they will look like what is listed hereunder. 

Functions of the Feudal State

The feudal state was the main instrument of the political rule of feudal class as a whole. Further, it was the instrument for the suppression of the resistance of the exploited masses by providing the means of extra-economic coercion necessary for the feudal type of exploitation. Besides, the feudal state acted as an instrument for peaceful conflict-solving among the feudal lords.


Generally the feudal state to borrow Denisov's words, performed the following functions; direct exploitation by the state and support for exploitation of man by man, and class by class, protection of feudal ownership, particularly of the land, irrigation facilities, and the like, suppression by  force, of the peasants' resistance as well as that of the toiling urban masses and ideological influence on the exploited. In the regional and international arena, the feudal state acted as a political institution defending its territory or seizing new lands. It took part in wars, established peaceful agreements including trade and political, ties with other states.

	Identify the similarities and dissimilarities of the functions of the slave and feudal states: 




	The chief link in the political system of feudal society was the state, which expressed the interests of big landowners and ensured their dominance over the serfs by means of coercion.




State Structure

At the beginning of this lecture care was taken to explain the mode of production that prevailed during the feudal mode of production. In the same spirit, you were also exposed to the property relations that existed in the feudal state. This background information will assist you in appreciating the structure of the feudal state.


When feudalism was at its climax, the structure of the feudal state directly reflected the main elements of the feudal mode of production, predominance of agriculture, combination of feudal estate and small peasants economy, natural economy and extra economic coercion. The main features of this structure were two- decentralisation and hierarchy. We will look at each one of them in turn.

(i) Decentralisation

As a result of the predominating natural economy, there were only few stable economic ties between the feudal lords as well  as between the peasants beyond the village. Therefore, the economic basis was lacking for a closer and institutionalized political association within the ruling class, and hence, for the establishment of a centralized state apparatus serving the common interests of the ruling class. This was, at the same time also not necessary, as long as the feudal relations had been stabilized, the resistance of the peasants against their feudalisation had been broken or diminished to a struggle for a low rate of exploitation and did not go beyond the boundaries of the village or the feudal estate. In this situation, the decisive economic basis of landed property and the role of extra-economic coercion as element of the feudal exploitation made the individual feudal lord to be the immediate political authority within his territory. In order to defend or enlarge his property and power, the individual feudal lord created his own state apparatus. According to conditions, this apparatus was rather simple, not differentiated functionally as well as institutionally.


Within his territory, the feudal lord was legislator, executive and judge. It was an amalgamation of economic unit and polity. In law, this autonomous position of the individual feudal lord within the political organisation of the feudal aristocracy was reflected in the legal status of immunity.


Thus, the feudal state, at least in the blossoming time of feudalism, presented the picture of decentralised, parcellized state power, distributed among and allocated to the members of the feudal class, distribution of political power in a chain of parcellized sovereignties throughout the social formation. For instance, during the 10th century, we find, in France, more than fifty of such political entities, in Germany there were still more. England offers a similar picture though here, a somewhat higher degree of centralised state power remained in the hands of the Kings.

	By giving reasons state why the feudal state was highly decentralised during the mature stages of feudalism.




(ii) Hierarchy

Nevertheless, to protect its common interests, such as wars against external enemies, also the feudal class was in need of a minimum of common political organization. This was provided, at this time, not so much by a centralized state, but by political hierarchy. This was the peculiar form of political association of the  ruling class vis-a-vis the dominated producing class.


The economic basis of this hierarchy was the hierarchy of landed property, connected with vassality. The feudal lord typically owed loyalty and service to an overlord who claimed the land as his ultimate domain. Thus, the position which the individual feudal lord held in the chain of vassality, defined the position he held in the political hierarchy as the basis of feudal state power.


In the course of time, this position was stabilized, institutionalized and legally recognized. Groups of feudal lords holding the same position in the hierarchy crystallized as feudal estates or castes. Politically and legally, the social stratification of the ruling class was reflected in the division of feudal society into estates. Every estate enjoyed its own feudal privileges and had its own duties within the hierarchy. Estates were relatively closed groups, one was born into an estate, the status was hereditary.


There were clerical and secular estates. Usually, the leading officials of the church were regarded as the supreme estate, since the church, as a corporation, was the biggest feudal landowner and the main institution for the production and dissemination of the feudal religious ideology. In France, secular estates were the King, the Pairs, the Barons and Vicomtes and the Knights. In Germany of the 13th century, there were seven estates legally recognized.

	Activity 2: Revision Questions

1.
Explain how the feudal urban population was stratified.

2.
Highlight the functions of the feudal state and how do they differ from the slave state.

3.
Why was it possible for a feudal lord to become both a legislator, executive and judge in his own territory?

4.
what was the primary role of the church during feudalism? 

5.
What was the relationship between the church and the state?





If you had difficulties in answering the last question, Devisov provides an apt answer to it. He says and we quote him verbatim, that a major place in the political system of feudal society belonged to the church. Both formally and in practice it was the second main link of the political system of feudal society, a sort of state within a state. The official church 
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included all sorts of orders of knights and monks. It had ernomous lands and other property at its disposal, sometimes even armed detachments, prisons, a court system and its own law. The church enjoyed the right to levy special taxes on the population (poll tax and various duties) and had its own vassals.PRIVATE 

Forms of State
The prevailing form of state under feudalism as the monarchy. Exceptionally, we find the republican form in those towns which succeeded in obtaining an independent political and legal status. Such towns were referred to as city states.


Besides that, the forms of feudal monarchy differed according to the stage of development of the feudal society, the specific class structure, class contradictions and forms of class struggle, the main difference being that of the degree of centralisation.


At the time when the feudal relations had just developed, the feudal monarchy states were relatively centralized. But this political organization changed to decentralized feudal monarchies when feudalism was at its climax. Nevertheless, the emergence of estate or corporative monarchies once again paved way for centralised monarchies. The centralisation was mostly at the level of the estates represented in special organisations or estate representations, which shared power with the king.


The latest stage of the feudal state was the absolutist monarchy. It arose at a time when capitalist elements and an early bourgeoisie had developed in the womb of feudalism. This is the period when money rent prevailed, commodity production and trade had developed and class contradictions  had intensified. It was thus a time when the feudal state boasted of a centralized legislation, bureaucratic administration, jurisdiction and a standing army.


Now you might be wondering why the feudal state took so many various forms. This should not surprise you. It is estimated that feudalism lasted between the 5th and the 17th century and in between the socio-economic well as well as political developments naturally compelled the feudal state to align itself to these changes.

The Law
The feudal law, as you should expect expressed the will and interests of the ruling feudal class. In its contents and forms it reflected directly the peculiarities of the feudal mode of production and the political organisation based upon it.


Feudal law, essentially, regulated property relations in land, the dependence of the peasants from the land, the limited personal rights of the peasant as well as the amount and form of feudal rent. Furthermore, it regulated the legal relations within the various legal estates. In this respect, a special role was played by the canon law, which dealt with the relations of the organisation of the church, the clerical institutions and their members.


Thus, feudal law included church law. Church courts, penal and other institutions were set up to enforce church law. Initially, church courts known as Inquisition were organized in the south of France, then in Spain and later spread to Germany and the rest of Central Europe. The Inquisition were presided over by monks, and they were very repressive particularly with heretic parties.


Besides, the feudal law regulated the legal limitations and forms of the feuds especially the militant conflicts between the feudal lords, as far as this was necessary in the interests of the ruling class and the feudal system as a whole. Within the towns, feudal law regulated the legal forms of simple commodity production and exchange, the social organisation of craftsmen and merchants, and the urban self government.

	PRIVATE 

Summarize the functions of feudal law and how does it resemble or differ with the slave law?



Forms of Law
Like the state, feudal law also took, various forms. Can you think of them? First of all, it was a law of the stronger. It legalised the position obtained by the feudal lord in successfully exercising force and, partly in formalising the forms in which this was allowed to be done. Exercise of force, by the feudal lords against the peasants was subject to little legal regulation and as far as there was no such regulation, it was characterized by outright cruelty.


Secondly, feudal law was particularist in the sense that the territorial boundaries within which a given law was valid, were in conformity with the territorial boundaries of the political power of the individual feudal lord. In France alone, during the 15th century, there existed about 60 provincial and 300 local collections of customary law.


The same was true for the towns, each town which had obtained independence and self-government had its own urban law. It was not until the centralisation of state power in the late stage of feudalism that central legislation developed as a major source of law.


Thirdly, feudal law was an unequal law. Inequality came from the organisation of feudal society in estates. Each estate had its own law, and the legal status was defined according to the estate to which one belonged by birth. The same was true for the system of legal conflict - solving within the estates, each estate had its own kind of courts, composed of members of the estate. Inequality also dominated in criminal law. One and the same crime was treated differently depending on who was the culprit and who was the victim.


Fourthly and lastly, it was a law of privileges. The concrete legal position of the single member of society was defined not so much by general law, but by decisions of superior political power creating this position. Legal status was a privilege. The peasant received land under certain legal conditions as a privilege. The feudal lord received land by the superior lord together with certain rights and duties as a privilege. Towns obtained political independence by an individual act of the patron as a privilege. Merchants received certain commercial rights, in the form of a privilege, by the sovereign of the territory where trade was conducted.


Since granting of a privilege was always connected with some services and duties, this legal activity was one of the main sources for the appropriation and distribution of the feudal surplus and of organising political power. When money relations and money rent began to prevail in the later stage of feudalism, the sale of privileges became one of the main sources of income or enrichment on the part of the feudal upper strata, including the kings.

	PRIVATE 

Feudal law was, in its class essence, an expression of the will and interests of the dominant social forces and was mainly repressive




The Fall of the Feudal Legal System
Now that you have seen how the feudal states were able to organize themselves and the way feudal monarchies were able to impose their will on the toiling serfs you should be able to predict the factors that caused the fall of the feudal legal system.


It is not in dispute that feudalism gave rise to forces which in the final analysis had to destroy the very system that they had served for hundreds of centuries. Throughout the period of serfdom the peasants fought a bitter struggle against the feudal lords and their oppressive rule. The struggle became particularly acute during the absolutist monarchy, the latest stage of feudalism, when the exploitation of the serf was intensified to unbearable terms.


Meanwhile, the emerging bourgeoisie took advantage of the serf's struggle to facilitate the fall of feudalism and replace it with capitalist exploitation. With the fall of feudalism, feudal legal system which had now become an obstacle to nascent capitalism and its ermeging jurisprudence had to collapse and pave way to new bourgeois legal principles expressed in the form of liberal democratic principles. This will tackle in Lecture 12.

Summary
In this lecture you have learnt that:

—during the feudal mode land was the main means of production, hence, the major medium of exploitation of the peasant by the feudal lords.

—the peasant' unlike the slave enjoyed limited rights including the right to own private property and the right to reproduce biologically.

—the peasants productivity was more progressive resulting into surplus production which was appropriated by the feudal lords through labour rent, rent in kind and money rent.

—property relations within the feudal class were pegged on a chain of feudal lords beginning with the minor lord at the bottom to the king, the feudal monarchy.

—the feudal state was stratified into two major classes, the peasants and the feudal lords and that the primary function of the state was to protect the interests of  the feudal lords through perpetual exploitation of the peasants by the feudal lords.

—feudal law, irrespective of form, expressed the will and interests of the feudal class which also reflected the repressive nature of the laws.

—when social contradictions within the feudal system could no longer be contained, the economic as well as the legal system had to give way to another mode and its attendant legal system.

	PRIVATE 

Activity 3:
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onarch and his government, officials, armed forces, police and so on were equally concerned about all members of society, about all subjects. This illusion was cultivated by apologetic legislation, often depicting the omnipotence of the monarchy as an expression of the will and interests of all society, including the  peasantry."


With reference to the feudal state critically discuss the validity of this contention.


Discuss your answers in your tutorial groups.



Recommended Readings
1.Leontyev L.Political Economy: A. Condensed Course. International Publishers, New York 1975.

2.Nabudere, D.W. The Political Economy of Imperialism, Zed Press Ltd. London, 1977.

3.Kozlov, G.A.Political Economy: Capitalism Progress Publishers, Moscow, 1977.

4.Densov; A. Theory of State and Law, Progress Publishers, Moscow, 1987.

5.Tigar, M.E. Law and the Rise of Capitalism Monthly Review Press, New York, 1977.


LECTURE 10

CONTRADICTIONS OF THE FEUDAL STATE
Introduction
In the last part of Lecture 9, mention was made of the fall of the feudal legal system. The fall was ascribed to the feudal relations of production which were founded on antagonism. It was pointed out that throughout this mode, the serfs waged a bitter struggle against the feudal lords, their exploiters. This struggle took a new dimension when these cruelly exploited masses realised that their life was no longer possible in the prevailing conditions - donditions created by the absolutist monarchy.


We saw further that the emerging bourgeoisie took advantage of the struggle of the serfs to hasten the fall of the feudal mode and supplant in with the capitalist mode. However, these were not the only contradictions in the feudal mode of production, primary as they are. There were many others, such as those between the absolutist monarchy and the church, the feudal aristocracy and the emerging bourgeoisie and sometimes even within the feudal lords themselves.


Therefore in this lecture we are going to discuss some of these contradictions and see how instrumental they were in the  founding of new social relations based on the capitalist mode of production.

Objectives
By the end of this lecture your should be able to:

—explain the main forces of contradictions that led to fall of the feudal state and in particular the contradictions between the feudal lords and the peasants, feudal monarchy and the church, and feudal monarchy and the bourgeoisie.

—explain the contradictions within a particular group or class of the feudal state.

—explain the growth of capitalist relations within the feudal mode of production.

Feudal Lords and the Serfs
As pointed out earlier the basic class contradiction of feudal society was that between feudal lords and peasants. The contradiction was fuelled by the relations of production which ensured permanent personal dependence of the peasants on the feudal lords, the land owners. The peasants' dependence on the feudal lords was nurtured and sustained by the system of exploitation that was conceived by the feudal lords. We saw in the last lecture that peasants surplus product was appropriated by the feudal lords through imposition of land rent. The rent was collected in three forms depending on the level of development of the feudal system. In the early stages of feudalism labour rent was the most predominant. This was succeeded by rent in kind and lastly, feudal money rent, which emerged in the later stages of feudalism when commodity money-relations had become widely developed.


We also observed in the last lecture that the feudal lords comprised the ruling class. They headed the state and in essence, composed a single estate known as the nobility. As part of the ruling class, the nobility enjoyed wide political and economic privileges. The peasants, who constituted the mass of the population were politically an estate without rights. They were permanently bound to the land which they tilled and they could be transferred with it.


Apart from loss of civil rights, the peasants were subjected to burdensome levies, taxes, collections and other payments all of which were geared at benefiting the nobility and clergy. For example, in addition to rent of land, the peasants paid the feudal lords fees for the use of mills, smithies and watering places, fees for passage on roads, court and market fees. On top of that they paid taxes to the state, local tolls, and in some countries, tithes or a tenth of the harvest to the church. In the event of crop failure, the condition of the peasant became virtually intolerable. That is why, when the peasants' despair reached an excrement, they took up arms and fought their oppressors.

	PRIVATE 

Explain how peasantry exploitation was perpetrated by the feudal lords during the feudal epoch.





The struggle by the serfs against the feudal lords went on throughout the entire history of feudalism. Kozlov, to borrow his words, says that in the fourteenth century, France was wracked by the peasant war that has come down in history as the Jacquerie. In England, at the end of the fourteenth century, there was the peasant revolt headed by Wat Tyler. At the beginning of the sixteenth century, Germany was torn by the peasant war led by Thomas Munzer which was supported by the urban poor. Great uprisings took place in Russia, especially the peasant wars led by Ivan Bolotnikov and Stepan Razin in the seventeenth century and by Emelyan Pubachev in the eighteenth.


Thus the importance of the peasants' uprisings cannot be overemphasized. They shook the foundations of feudalism and led to the abolition of serfdom. The struggle against the feudal lords was headed by the bourgeoisie, who took advantage of the serfs' uprisings against the feudal lords to seize political power and become the ruling class. Exploitation of the peasants, now proletarians, however remained more or less the same, having changed only in form.

	PRIVATE 

Therefore the general crisis of feudalism was essentially caused by a linear escalation of noble exploitation of the peasants which eventually provoked cumulative peasants' revolts, hence, a breakdown of the old order.



Feudal Monarchy and the Church
Throughout the feudal epoch, the Church, generally speaking, was a close  ally of the feudal monarchy. The clergy were also very big land owners and occupied a dominant position alongside the nobility. The church throughout the Middle Ages, and down to the 17th century was something very different from what we call a church today. It occupied a unique position in the societal organisation of the time.


The Church guided all the movements of the people from baptism to the burial service. It educated children in the village parishes where the mass of the people were illiterate. At the same time the priest's sermon was the main source of information on current events and problems of guidance on economic conduct. Besides, the Church controlled people's feelings and told them what to believe and provided them with entertainment and shows. As long as the power of the state was weak and uncentralised the Church with its priest in every parish, the priest with honoured access to every household, could tell people what to believe and how to behave. In brief, the Church took the position of news and propaganda agencies. This is why the feudal monarchy often told preachers exactly what to preach while the priests came to be considered as officials, and the state authorities took a direct part in appointing them.


Considering the unique position and the monopoly that the Church enjoyed in the dissemination of knowledge and information it was extremely important for the feudal government to maintain its control over this publicity and propaganda agency, hence, the nexus between the Church and the feudal nobility. And by implication, those who wanted to overthrow the feudal state had also to attack and seize control of the Church.

	PRIVATE 

In what ways and for what reasons did the feudal state maintain close alliance with the Church?




Nevertheless, the relations between the Church and feudal monarchy were not cordial throughout the era of feudalism. For a long time the church claimed political independence, restricted royal power and even aspired for political domination over it and over all secular power. To justify their claims the Popes depicted the Church as the state of God on earth and therefore their acts were acts of God which could not be challenged even by the nobility. Popes were infallible.


Nonetheless, the church's claims were not met. It was compelled to submit to the secular power and in turn it bestowed it especially the power of the monarchy with an aura of sanctity but when the opportune time came the progressive elements' in the church struke. For example it is argued that the Puritan. Revolution that was waged in England was not only a religious but also a political struggle. Apart from demanding the abolition of the royally appointed bishops and priests, the Puritans further advocated for the transformation of the Church so that it reflected a new political and economic thinking convenient to the new emerging social order. To take the argument further it can be contended that the morality that Puritanism preached was precisely the new outlook needed for the accumulation of capital and the expansion of capitalism. To the feudal order, this marked another platform for its destabilisation.

	PRIVATE 

Examine the reasons which contributed to the estrangement of the feudal nobility with the church.




Feudal Monarchy and the Rising Bourgeoisie
Feudal economy, like the slave economy was mainly natural, especially in the early stages of the development of feudalism. Peasants produced mainly for their own consumption leaving behind few commodities, if any, for exchange. Similarly, the needs of the feudal lord and his family were satisfied by what was produced by the peasants. As a result, the feudal lord, like the peasant, rarely resorted to trade, for almost everything he needed was produced by the peasants on his demesne.


In the later stages of feudalism the subsistence economy paved way to the simple commodity economy. In this economy the peasant was compelled to market the product of his surplus labour in order to be able to pay the feudal money rent to his feudal lord. The need to pay feudal rent in cash promoted the expansion of trade and the involvement of growing numbers of peasants in commerce. In this way the peasant or natural economy was integrated with the market. The development of commodity exchange greatly accelerated property differentiation the peasantry. Some peasants grew rich while the bulk became impoverished.


Alongside the impoverished peasants there emerged kulaks and usurers who exploited their fellow villagers with onerous loans besides buying up their produce at low prices. The development of money relations, provided an impetus to the stratification of the peasantry into the rural bourgeoisie and ruined peasants. Such stratification of the rural populace heralded the beginning of capitalist relations. The nascent bourgeoisie joined the other forces in the demolition of the feudal state.

	PRIVATE 

The petty commodity producer helped to erode the feudal subsistence relations and to develop commodity relations, and to ruin one class of people - the peasantry and to enrich others - the enterprising members of the bourgeoisie class in the country side.




While the rural natural economy was being transformed into a monetary economy the same pattern was observed in the urban centres as well. It is not in dispute that a certain role in the structure of the political system of feudal state was played by merchants' and artisans' guilds. These were established as an organized resistance to the economic and social oppression by the nobility. Emphasizing this argument Nabudere says that the merchants formed themselves into associations called guilds or hanses to champion their cause and win for the towns the freedom necessary for their growth and development.


The formation, growth and attainment of independence of the town guilds was not a smooth process. In some places this led to fighting and in others such as Italy it took the form of civil war. In England the struggles raged on from the 13th to the 14th century by merchants making forcible entries into monastries and imprisoned monks until their demands were met. After centuries of struggle the merchants won freedom from the feudal nobility and their town guilds became states within the broad feudal state.


What has been said of the merchants' guilds was eqia;;u trie pf tje artosams' guilds. The urban craftsmen formed their guilds not only to protect themselves from the feudal lords' exploitation but also to safeguard themselves against the competition of rural craftsmen who were running to the towns. Thus we observe at this stage that although the major contradictions were between the feudal lords and the urban craftsmen there existed at the same time contradictions within the craftsmen themselves - that is, rural and urban craftsmen. With the passage of time, the craftsmen guilds, like the merchants' guilds won independence from the feudal monarchy. The granting of independence to the town guilds enabled the feudal monarchy on one hand, and the merchants and craftsmen on the other, to forge temporary alliances. These were disbanded soon after the craftsmen were drawn into commodity exchange and the merchants engaged themselves in foreign trade. 


Technical transformation of handicraft production and the development of commodity relations and trade greatly accelerated stratification of petty craft producers and the transition to large scale capitalist production based on the exploitation of hired labour. The transition from domestic handicraft production to capitalist production caused a small number of masters grow wealthy and become capitalist entrepreneurs while the bulk of the master craftsmen, journeymen and apprentices were turned into wage workers. Therefore, once again, at the level of the urban craftsmen there were already contradictions among themselves and at another, contradictions between the feudal monarchy and the rich master craftsmen who now paraded as capitalist manufactories.


The development of world trade also facilitated the conversion of merchant capitalists into industrialists. At first the merchant played the role of middleman, buying up commodities from the peasants in the rural country and selling them to the craftsmen in towns.Then he became a buyer, buying up the commodities produced by producers (peasants and craftsmen) and reselling them for profit on distant markets. Later, the merchant lent craftsmen money, raw materials and tools obliging them to sell the products produced at prices determined by the merchant. As a result the craftsmen were converted into wage workers while the merchant assumed the position of an industrialist capitalist.

	PRIVATE 

What form of government did the feudal state assume in its latest stage?




Your answer to this question can be gleaned from your last lecture where it was pointed out clearly that the form of government in the final phase of feudalism was absolutism. In this form of government all the powers of the state were virtually concentrated in the hands of the monarchy, the supreme representative of the feudal aristocracy


Leaning on the economic power which the bourgeoisie had accumulated already in the time of feudalism, they fought, initially, for influence over the feudal state power, later on for a share in this power and, finally, for full political rule. This then marked the climax of the contradictions in the feudal state thereby signifying its immanent fall.

	PRIVATE 

The bourgeoisie fought, initially, for the legal and institutional limitation of feudal absolutism, but eventually for the overall abolition of the feudal state in favour of its own, the bourgeois state




Neither were the relations between the feudal lords and the king or absolutist monarchy nor those amongst the feudal lords themselves free from friction either. The feudal lords strove to become more independent from the central authority (the king) in order to strengthen their economic positions. More or often they waged wars against the king. Expansionist wars were also carried out by one feudal lord against his neighbour. All these were sparked off by the desire to appropriate a greater share of the produce created by the peasants

Summary
In this lecture you have learnt that; 

—peasantry oppression by feudal exploitation was primarily responsible for the disintegration of the feudal state.

—besides the peasants' uprisings against the feudal lords further resistance against the feudal monarchy came from the church which sought, though without success, to seize the political reign from the feudal kings.

—the substitution of natural economy with monetary economy led to the stratification of the commodity producers into rich and poor in both towns and the countryside. In this way capitalist relations began to take shape within the feudal system.

—even within the same groups, e.g. peasants, craftsmen and feudal lords, contradictions were not far-fetched. 

—the cumulative effect of all these factors was to bring about the fall of feudalism and replace it with capitalism, a more progressive system of the time.

	PRIVATE 

Activity I Revision Questions
1.What were the reasons for the disintegration and collapse of the feudal mode of production?

2.In what ways did capitalist relations emerge within feudalism?

3.What were the causes for contradictions within the feudal class?



Recommended Readings:
1.Nabudere, D.W. The Political Economy of Imperialism, Zed Press Ltd. London, 1977

2.Leaontyev, L, Political Economy; A Condensed Course. International Publishers, New York, 1975.

3.Kozlov, G.A. Political Economy: Capitalism, Progress Publishers, Moscow, 1977.

4.Anderson, P. Passages from Antiquity to Feudalism, NLB, London, 1974.

5.Tigar M.E. Law and the Rise of Capitalism, Monthly Review Press, New York, 1977.


LECTURE 11


EMERGENCY OF THE BOURGEOIS STATE:


THE PHILOSOPHICAL AND THEORETICAL STRUGGLE


AGAINST THE FEUDAL STATE
Introduction
In lectures 8 and 9 we said that the slave owning and the feudal societies were the first two class societies to succeed the pre-class society. The latter, as you might have appreciated earlier, was a society whose social organization knew nothing of a political form of self government. It was a society without state and law in the juridical sense as we know them today. State and law emerged during the slave owning and the feudal societies. Capitalism, the most complex society is the third class society to succeed the pre-class society. Capitalist relations, as you know, gradually began to take shape within the feudal system.


Capitalism, it is argued, triumphed over feudalism chiefly because it furthered the rapid development of new productive forces and consolidated the bourgeoisie's economic might. To develop production further, the bourgeoisie needed to seize political power, which they actually did through various bourgeois revolutions carried out at different times in different European countries.


But the triumph of capitalism was not purely a question of political and economic revolution. It also entailed the recasting of the theory of state and law to make it move abreast with the capitalists' thinking.


Thus in this lecture we are going to examine the new theory of the emergence of the state that was professed during the transition period to capitalism. The new theory on law will be omitted from this coverage for the simple reason that it will be adequately dealt with in Jurisprudence, a course to be offered later in your programme.

Objectives
By the end of this lecture you should be able to:

—mention and explain the various theories of the emergence (origin) of state.

—describe the tenets of the theological theory and the institution responsible for overseeing their implementation.

—explain the essential features of the social contract theory and distinguish them from those of the theological theory.

—identify the principal protagonists of the social contract theory and their postulations.

—appreciate the role played by the theory of social contract in facilitating the bourgeois revolutions against the feudal order and in laying the foundation for the modern concept of democracy.

Theory of State Prior to Capitalism
From the Middle Ages up to the advent of capitalism the predominant theory of the emergency of state was the theological theory. This theory professed that state and law are natural or eternal institutions. They are God-given. Proponents of this theory including St. Thomas Aquinas (1226—1276) contended that the state as a Godly institution was created in order to secure the social life of men. The state, consequently, had one primary legitimate function and sphere, to regulate social life justly, within the limits of the authority of the law-giver, God. The state, the worldly authority, could enact laws provided they were not tyrant. Any unjust law was contrary to natural and divine law, hence, invalid.


The theological theory of the emergence of the state runs squarely with the history of the church. It gained more prominence during the feudal epoch. Writing on the European civilisation which began to unfold during the 9th century, Friedmann says that basically it was built on the dual foundation of feudalism and the Christian Church.

	PRIVATE 

Why is it that European Civilisation during the 9th century was built on the dual foundation of feudalism and the Christian Church?



You can use your notes in the previous lectures to answer this question.


Christianity during this period became the universal religion of Europe. The church became an international institution subscribing to a strict hierarchical pattern as a political society with the Pope in Rome as its leader, to whom clerics of all countries owed obedience, from bishops to priests. The spiritual and the worldly order both professed Christianity. Therefore, Church's absolute supremacy over the state could not be doubted. All this pointed to a theory of state which could not be divorced from the religious dogma.


Since the Church was the guardian of the eternal law of God, it had the unfettered right to interfere with the state, for it enjoyed unconditional sovereignty over the state. Thus the existence of the state was lauded as long as it continued to defend the church, to execute its commands, and to preserve order among the people by enforcing the worldly laws. This partly explains the intimate marriage between the state and the church during the feudal era. After the tremendous social changes in the European society the theological theory by the end of the 16th century started to loose credence among the scholars and philosophers.

	PRIVATE 

Activity I
Show how the challenges (marked by the Renaissance and the Reformation) against the Roman Catholic Church contributed to the fall of the feudal state. Discuss your answers in your tutorial groups.



The Theory of Social Contract
The theological theory of was superseded by the social contract theory that became widespread during the 17th and 18 centuries. The theory is rooted in the development of the commodity economy wherein people enter into contractual relations as equals be it at the level of production or exchange. The owners of commodities cannot exchange them unless they regard one another as equal and private owners. Similarly capitalists and workers enter into contractual relations as formally free and equal people. This development of contractual relations exerted much pressure on the bourgeois philosophers in postulating their contractual theory of the emergence of the state.


The theory began to be propounded after the forces against the feudal order have been unleashed. Renaissance and Reformation had paved way for the spiritual and social emancipation of the individual. The individuals wanted to free themselves from the church and the chains of feudalism which had held an iron grip over the whole of Europe for centuries. In Reformation the individual's further struggled to regain their freedom of conscience. Side by side with these developments, the rising commercial middle class wanted freedom to pursue its trade and at the same time needed protection of its rapidly increasing property interests. After all, discovery of new continents was in progress, a development which guaranteed them of further expansion of commerce and trade.

	PRIVATE 

What do you think were the essential features of the social contract theory?




Your answer should identify at least the following two features. Firstly, the theory finds the source of political power in the people and it is opposed to the deduction of political authority from above whether from divine law or the grace of God. In that sense the theory of social contract is a forerunner of democratic theory. Secondly, it sees the state as the legal creation of individual will not a divine power. In that context the source of government (state) is by  mandate of the people their  consent. The tempting conclusion here is that the ruler is under an obligation to serve the people and he can be removed from office if he fails them in this noble task.


The principle that law and government derive from the people is not an innovation of the 17th century philosophers. It is an old formulation which was put forward by many of the medieval philosophers such as John of Salisbury, in 1159, John If Paris, in 1302, and St. Thomas Aquinas 1226—1276. Unfortunately, this principle was rejected by the feudal monarchies only to be revived later in the 17th century by the proponents of the social contract theory whom we are about to discuss. These are Grotius, Hobbes, Locke, Rousseau and Montesquieu.

Hugo Grotius (1583—1645)

He was a Dutchman and one of the first expounders of the theory of the contractual emergency of the sate. He contended that the "constitution of each state had been preceded by a social contract, by means of which each people had chosen the form of government which they considered most suitable for themselves. But once the people have transferred their right of government to the ruler - whether in order to find a protection against danger or because they preferred autocratic rule to liberty, or as a result of war - they forfeit the right to control or punish the ruler however bad his government is".


The only guarantee which the people had against an abuse of power by the ruler was that he was bound by natural law, the superior God-given law. Besides, Grotious advocated for revolt by the people against a tyrant ruler, but this was permissible in very exceptional circumstances. In appreciation of the restrictions which Grotious imposed on the ruler, contemporary jurists and thinkers have branded him as an activist for a limited monarchy.

	PRIVATE 

The state originates in contract by virtue of which each individual surrenders his soveregnty to a ruler. The people have the liberty to choose the government which they prefer but once they have chosen it, they loose all the power to restrain their ruler save in rare cases.



Thomas Hobbes (1588—1679)

He was an English philosopher and one of the founders of the social contract theory. He lived through the Civil War in England, an experience which convinced him of the overwhelming importance of state authority which he believed ought to be vested in an absolute ruler.


According to Hobbes, before the creation of the state man was at war against all. The life of man was "solitary, poor, nasty, brutish and short". But such a situation, precluding a normal life and threatening the very survival of mankind, could not last long. To escape from this state of affairs, people entered into a social contract and thus created a state which was called upon to ensure peace in society.


Therefore, to Hobbes, social contract meant an act as a result of which people reject their natural freedom unconditionally in favour of a monarchy and recognize its unlimited (absolute) power over them. He rejected any contractual or quasi - contractual right by which people could demand the fulfilment of certain obligations by the ruler. To him there was only one condition attached to the absolute power of the ruler, that he can govern and keep order. Unlike Grotius, Hobbes totally discouraged civil disobedience by the ruled. On this issue Hobbes was not concerned with the protecting the individual against oppression by the sovereign.

	PRIVATE 

How does Hobbes differ from Grotius in his formulation of the theory of social contract?




Hobbes was an ardent supporter of the absolutist monarchy, but he, like Grotius, totally rejected the idea of the state being an emanation of a divine power. With the departure of Hobbes a new age was ushered in, the age of the individual, an age of commercial adventure and expansion and an age of the trading middle class. The theory of social contract had to follow suit.

John Locke (1631—1704)

He was another English philosopher whose writings came after the English constitution revolution of 1688—1689, the time when constitutional ideals began to take shape in Europe. Friedmann describes him as "the theoretician of the rising middle class, individualistic, acquisitive, but ethically minded in a way which avoided conflict between ethics and profit". His theory of social contract put much emphasis on the emancipation of the individual. "He placed the individual in the centre and invested him, in the name of supreme ethical principles, with inalienable natural rights, among which the right of private property occupies a prominent place".


Locke's theory of social contract ran as follows, the state of nature was not one of anarchy as Hobbes had imagined but one of peace,  good will, mutual assistance and preservation. In this state people have all the rights that nature gives them. However, it had one defect, that it lacked organisation and as a result "property" was insecure. By "property" Locke meant the individual's natural inborn rights to life, liberty and estate. "Property" was insecure because, among other reasons, there was no established law nor an impartial judge.


To remedy this defect man entered into a social contract by which he yielded to the sovereign, not all his rights, but only the power to preserve order and enforce the law of nature. The individual retained the natural rights to life, liberty and estate, for they were the natural and inalienable rights of man". Locke used the "notion of social contract to justify government by majority and to show that governments hold their power in trust, with the duty to preserve the individual rights whose protection the individuals have entrusted to them". As long as the government is faithful to this pledge, it cannot be deprived of its power. But when it ceases to protect or begins to encroach on them the government can be overthrown by the people.

	PRIVATE 

Why did Locke's theory of social contract put more emphasis on the individual's and property rights?




Unlike Hobbes, Locke appealed for a limited monarchy. He argued that sovereign power cannot justifiably be used in an arbitrary fashion over the lives and fortunes of the people". In order that the sovereign shall not abuse his authority Lock championed a constitutionally limited sovereign and a threefold division of governmental power". These divisions were, firstly, the legislature, responsible for making the rules to give effect to and protect the inalienable rights of man. Secondly, the executive by which the rules are enforced and thirdly, the `federative' power which is responsible for the making of war and peace and controls the external relations of the state. The executive and the `federative' power were essentially one organ but what is of more significance here is Locke's realisation of the dangers of vesting legislative and executive powers into one organ.


Locke's social contact theory admirably expressed ideas which became the mainstay of the bourgeoisie's jurisprudence throughout the 18th and 19th centuries. These are the notions of individual's inalienable rights, the urge for a parliamentary democracy, the appeal for separation of powers and above all, the quest for overthrow of the absolute monarchy. Locke was an exponent of a constitutional  monrarch and his ideas were of great inspiration during the French and the American Revolutions of 1789 and 1776 respectively.

	PRIVATE 

Activity 2

1.Compare and contrast Locke's theory of social contract with that of his predecessors.

2.How did Locke's theory of social contract champion the bourgeoisie's struggle against feudalism?

3.In Locke's view, what did the term "property" imply? And why did he assert that property was always insecure?




Rousseau (1712—1788)

He was a French philosopher and his social contract theory represented the developments of the 18th century Europe. To protect the individual against the power of the sovereign Rousseau invoked the theory of social contract wherein the following thesis was propagated.


He said, "men were originally free and equal, living with extreme simplicity in the forests, according to the dictates of nature alone, in the so called state of nature. In that first epoch, man was not yet divasted by the degeration of civilization. He was good, because man is born good, like everything which comes from nature and was happy."


How was this state of happiness lost? Rousseau ascribes it to the coming of civilisation which corrupted and distorted the state of nature. With the advent of civilisation some men who were stronger imposed upon others." He who first closed off a field and said, `this is mine' was the first creator of human unhappiness". To restore the lost happiness men were compelled to enter into a social contract. By a social contract men unite in order to guarantee their rights of freedom and equality by the state. The state derives its existence and its justification solely from the guarantee of freedom and equality. Having received these rights from men, state restores them not as natural but as civil rights to all.


In Rousseaus social contract the individuals did not surrender their rights to any single sovereign, but to society as a whole and it is the very society which is expected to protect these liberties. Each individual is subject to the general will of the society and to obey this will is to obey himself. Government or state is dependent upon this general will which can be invoked to overthrow it.


Rousseau, it is contended, extolled the direct sovereignty of the people as against the representative democracy of Parliament. To this extent, Rousseau has been hailed as a proponent of a democratic republic with peoples sovereignty. His philosophy was also the guiding force during the French Revolution in 1789.

	PRIVATE 

What improvements did Rousseau make on Locke's social contract theory?



Montesquieu (1689—1755)

He was a French philosopher who rose among the ranks of the merchant and manufacturing class of France. In one of his earlier writings,  Montesquieu observed that "the natural effect of commerce is to bring peace. The spirit of commerce brings with it that of frugality, economy, moderation, work, wisdom, tranquillity, law and order.  ..In order to maintain the spirit of commerce, it is necessary that the principal citizens engage in it themselves and that all the laws favour it.


As a merchantalist, his writings were highly influenced by his desire to secure the rights of the individual including the right to private property. But these rights could not be secured or guaranteed by the state unless they were jealously guarded by the constitution.


The greatest contribution of Montesquiev in this regard concerns the theory of the division of power or separation of powers into three divisions - legislature, executive and judiciary. With this division Montesquieu believed that the liberty of the individual, including his rights to private property would be fully secured.


By propounding the doctrine of separation of powers, Montesquieu earned himself the title of "father of constitutionalism". His doctrine will be taken up in lecture 12.

Summary
In this lecture you have learnt that:

—the theories of the emergence of state are multifarious, among others the theological and social contract.

—the theological theory which reigned for centuries up to the coming of capitalism asspcoated the emergence of the state with a divine power - God. Accordingly, the state was an image of the kingdom of God, hence, subordinate to the Church which it was bound to obey. A state which was in opposition of the Church was illegitimate.

—the theological theory was replaced by the social contract theory in the 17th century after the feudal subsistence economy has succumbed to a commodity economy manned by the emerging bourgeois class.

—the protagonists of the social contract theory of whom few have been discussed here trace the source of political power in the people and are unanimously opposed to the linkage of political authority with a divine power.

—the protagonists of this theory further agree on the individual or atomistic theory of society whereby the state is seen as a legal creation of individual will as opposed to a divine power.

—although the social contract theory was used by some of its protagonists to justify absolutism, generally the theory is regarded as a corner-stone of the modern bourgeois democratic theory whose principles constitute the subject matter of our next lectures.

Recommended Readings:
1.Friedmann, W. Legal Theory, 5th Ed., Stevens & Sons, London, 1967.

2.Dias, R. W.M., Jurisprudence, 2nd Ed. Butherworths, London, 1964.

3.Bodenheimer, Jurisprudence: The Philosophy and Methods of the Laws, 1962.


LECTURE 12


THE DOCTRINE OF THE SEPARATION OF POWERS
Introduction
In the last lecture you have seen that the theory of social contract as propagated especially by Locke and Montesquieu was a forerunner of the bourgeois theory of modern democracy. The two distinguished philosophers propagated and appealed for the doctrine of the separation of powers, which during the triumph of capitalism became and is still a corner stone of modern constitutions.


While Locke and Montesquieu took their precious time to expound the doctrine of the separation of powers, others availed themselves of the opportunity to highlight the other liberal democratic principles. Thus, for example, by 1885, Dicey, an English jurist 
produced his renowned work entitled "Introduction to the Study of the Law of the Constitution" in which the doctrines of Sovereignty of Parliament and Rule of Law were given an illuminative coverage.


In this lecture there will be examined the doctrine of the separation of powers while that of sovereignty of parliament and rule of law will be deferred to the next two lectures. Examination will be at theoretical level leaving the practical applicability of the doctrine to Tanzania to lectures in volume II of your study materials to this course.

Objectives:
By the end of this lecture you should be able to:

—explain the historical development of the doctrine of separation of powers.

—explain Montesqueiu's postulation of the doctrine of the separation of powers and the criticisms which have been levelled against him.

—determine and assess its applicability in the UK and USA.

The Founding of the Doctrine of the Separation of Powers
Neither Locke nor Montesquieu are the founders of the doctrine of the separation of powers. Historically, the germ of the idea of the doctrine traces its origin way back to Aristotle in his book titled "Politics, Book IV. Later, as you have learnt from the last lecture, the doctrine was postulated by John Locke (1632—1704) in his book "The Second Treatise on Civil Government, when philosophising on the theory of social contract.


In his book Locke distinguished the legislative, executive and judicial powers. In as far as executive powers were concerned, Locke contended that they were of two types that is, executive power which is concerned with the execution of municipal laws and federative power which is responsible for making war and peace and controls the external relations of the state. Since the executive and the federative power were intimately connected, in essence, they were almost always united and discharged by the same institution.


It was during the middle of the 18th century that Montesquieu gave the doctrine of the separation powers its modern famous formulation. It has been argued that in making this formulation Montesquieu was concerned to combat despotism of the kind which Louis XIV had established in France. The formulation appears in Montesquieu's work, "L'Esprit des Lois, Book XI, Chapter VI.

Montesquieu's Formulation
In the book which we have just mentioned above, Montesquieu wrote, "In every State there are three kinds of powers; the legislative power, the power executing the matter, falling within the law of nations, and the power executing the matters which fall within the civil law. Through the first, the Prince or Magistrate makes the laws for the time being or for all time, and amends or repeals those previously made. Through the second he makes war and peace, sends and receives ambassadors, establishes order, prevents invasions. Through the third, he punishes crimes and judges the disputes of private individuals. This last is called Judicial Power, and the second is known as the Executive Power".

	PRIVATE 

How does Montesquieu's Formulations of the doctrine different from that of Locke?



Montesquieu believed that the division of powers which he was propagating was the most ideal arrangement for the protection of one's liberty.


In emphasizing this proposition he wrote, "When the Legislative Power is united with Executive Power in the same person or body of magistrates, there is no liberty because it is to be feared that the same Monarch or the same Senate will make tyrannical laws in order to execute them tyrannically. There is again no liberty if the Judicial Power is not separated from the Legislative Power and from the Executive Power. If it were joined with the Legislative Power, the power over the life and liberty of citizens would be arbitrary, because the Judge would be legislator. If it were joined to the Executive Power, the Judge would have the strength of an oppressor. All would be lost if the same man; or the same body of chief citizens, or the nobility, or the people, exercised these three powers that of making laws, that of executing public decisions and that of judging the crimes or the disputes of private persons."


Montesquieu's exposition of the doctrine was based on the British Constitution of the first part of the 18th century as he knew it. Unfortunately his division of power did not exactly fit the said constitution. The greatest mistake made was his failure to appreciate the scope of powers of the Executive. To him, executive power meant only the power executing matters falling within the law of nations, i.e. making war and peace, sending and reception of ambassadors, establishing order, and preventing invasion. Yet, on this mistake Montesquieu can be excused for during the 18th century, when he produced his book, the administrative functions of the central government were almost limited to foreign affairs and related matters.


This is not the only mistake. There are many others which he committed leading to the conclusion that Montesquieu did not make a thorough analysis of the British constitution. But in spite of these criticisms, Montesquieu succeeded in laying down the foundation for the modern doctrine of the separation of powers.

	PRIVATE 

Activity 1
Critically discuss the doctrine of the separation of powers as understood by Montesquieu and show how his understanding departed from the British constitutional practices of the day.



The Meaning and Interpretation of the doctrine
Since the publication of Montesquieu's book his exposition of the doctrine has become a fervent subject of controversy amongst constitutional lawyers. At one stage it has undergone something of a modification by way of explanation. Can you think of any one such explanation? In this part of the lecture we will discuss several interpretations or explanations of the doctrine which have been volunteered by constitutional lawyers.


Wade, the renowned English constitutional lawyer says that the doctrine may mean three different things:

(a)that the same persons should not form part of more than one of the three organs of government, e.g. that Ministers should not sit in Parliament;

(b)that one organ of government should not control or interfere with the exercise of its function by another organ e.g. that Ministers should not be responsible to Parliament;

(c)that one organ of government should not exercise the functions of another e.g. that Ministers should not have legislative powers.


How far is separation of powers in the context of the three meanings possible? Think of what would happen in any one country if there was strict adherence to the doctrine in the manner postulated above. Naturally, any rigid separation of the state's departments in the manner above would paralyse it.

Being aware of the dangers of strict application of the doctrine, Wade rightly observes that its value lies in the emphasis placed upon those checks and balances which are essential to prevent an abuse of the enormous powers usually placed in the hands of the executive.


Madison's explanation is more elaborative. He says in urging for the separation of powers, Montesquieu did not mean that these departments ought to have no partial agency in, or no control over, the acts of each other. His meaning, as his own words import, was that where the whole power of one department is exercised by the same hands which possess the whole power in another department, the fundamental principles of a free constitution are subverted. Hence, in Madison's view, the doctrine was one of mutual restraints or checks and balances.

Griffith and Street on the other hand, argue that the meaning of the doctrine of the separation of powers lies in its appeal for dispersal of the state's powers among many hands.


In spite of the controversy that has besiege this doctrine, in essence, what the doctrine must be taken to advocate is the prevention of tyranny by conferment of too much power on any one person or body and the check of one power by another. 
	PRIVATE 

Would you agree with the proposition that tyranny never exists where there is separation of powers? Illustrate your answer with examples.



Application of the Doctrine
In the introduction to this lecture you were told that the different ways in which Montesquieu's doctrine has in practice been applied in Tanzania will be examined later. But this does not bar us from pursuing a discourse of the application of the doctrine in other jurisdictions. This will assist you in making a comparative analysis of its application here in Tanzania and in those jurisdictions. Our sample here are the United Kingdom and the United States of America.

(i) United Kingdom
The doctrine of the separation of powers though based on a study of the United Kingdom has not been wholly and easily accepted either in Britain or Europe. The reluctance is partly ascribed to Montesqueiu's failure to make a nice analysis of the then British constitution. During the 18th century separation of powers in the British Constitution was not completely marked. The concept of ministerial responsibility (to Parliament) though at its infant stage empowered the Parliament to exercise control over the Executive. The House of Lords, the highest court, was and is a part of Parliament. The Lord Chancellor was at once the president of the House of Lords, a chief adviser of the king, and a judge, and the other judges were summoned to the House of Lords. The King no longer controlled the courts but he was still an integral part of the legislature.


That position has not changed tremendously today. Ministers continue to enact subsidiary legislation now known as statutory instruments, while judges enjoy the right to make court rules. The Cabinet, on the other hand, so long as it retains, the confidence of Parliament exercises a decisive role in the process of legislation. Nowadays, most of the Bills originate with a Minister with the support and prior approval of the cabinet. The defeat of a government Bill can lead to dissolution of Parliament, and by the same token holding of new elections. This is normally a risk to the ruling party and to the Members of Parliament of the party in power. Thus by implication a government once in power tends to control Parliament. Indeed the application of the doctrine in the UK has left commentators to observe that its greatest importance is to be found in the securing of the independence of the judiciary.

	PRIVATE 

Activity 2
Read any one book of the recommended materials at the end of this lecture and highlight the areas in which the doctrine of the separation of powers is watered-down.


Discuss your answers in your tutorial groups.



(ii) United States of America
It is in the constitution of America that the doctrine of the separation of powers has been entrenched to a satisfactory degree. All executive power is vested in the President. His Cabinet consists of the heads of the chief departments, each being personally responsible to the President for all the affairs of his department. Unlike in the UK, the President and his Cabinet are not members of the Congress, the legislative organ. The Congress is constituted by the House of Representatives and the Senate or the Upper House. Further, the President and his Cabinet have no direct power of initiating Bills or securing their passage through the Congress. However, the President has the mandate to veto any legislation which has been passed by the congress.


Like in England independence of the judiciary is fully guaranteed. The Supreme Court of the United States can declare the actions either of the Executive or the Legislature to be unconstitutional. But even with these liberal provisions, separation of powers in the American constitution is by no means complete.


Thus in the UK the doctrine of separation of powers has been maintained but still enabled Parliament to be supreme while in USA the same doctrine is maintained but succeeded in separating the executive from the legislature and yet enabled the Supreme Court to declare invalid acts of the legislature.

Summary
In this lecture you have learnt that

—the doctrine of the separation of powers was not a brain-child of Montesqueiu. Somewhat similar ideas can be found in the scholarly writings of Aristotle and Locke.

—it was Montesqueiu, the French jurist who gave the doctrine its modern formulation after undertaking an imperfect study of the British constitution.

—in spite of the debate that has engulfed the doctrine its exact meaning should be taken to be one of mutual restraints or checks and balances.

—the application of the doctrine has varied from one country to another as evidenced by the UK and U.S.A.

	PRIVATE 

Activity 3: Likely examination question. 

"Montesquieu was not concerned to make a precise analysis of the  functions of government. He was, rather, trying to find the means by which tyranny could be avoided, and naturally, he turned to the country where the battle against despotism had been fought and won and where liberty existed in a far greater measure than in his own country."


Is this a fair assessment of Montesquieu's efforts to propagate the doctrine of the separation of powers?



Recommended Readings
1.Phillips, H. Constitutional and Administrative Law, 7th Ed., 1987.

2.Wade, E.C.S. Constitutional Law, 6th Ed. 1960.

3.Wade E.C.S. and Phillip H., Constitutional Law, 7th Ed., 1965.

4.Yardley, An Introduction to British Constitutional Law, 2nd Ed. 1964

5.Jennings, I. The Law and the Constitution, 5th, Ed. 1963.

6.Mitchell, J.D.B. Constitutional Law, 1964.

7.Mtaki C.K. & Okema M. (Eds.) Constitutional Reforms and Democratic Governance in Tanzania. Friedrich Naumann Foundation & University of Dar es Salaam, 1994.


LECTURE 13


THE DOCTRINE OF PARLIAMENTARY SUPREMACY
Introduction

The doctrine of parliamentary supremacy or sovereignty as widely publicised by Dicey in 1885 is not a brain-child of the 19th century English constitution. Legislative supremacy was established by the end of the 17th century although it is Dicey in his famous publication, Introduction to the Study of the Law of the Constitution who enlarged it to its present context. The enlargement of the doctrine drew much assistance from similar previous works by Coke, The Institutes and Blackstone's Commentaries on the Laws of England.

But like Montesquieu in his doctrine of the separation of powers, Dicey's formulation of parliamentary sovereignty has not been spared of criticisms by various constitutional lawyers. In this lecture we do not intend to enter into a discourse of such criticisms, but rather examine the history and nature of the doctrine itself as postulated by Dicey and other renown modern constitutional lawyers.

Objectives
By the end of this lecture you should be able to:

—to give and outline the history of the English constitutional doctrine of parliamentary supremacy prior and after its maturity in 1688.

—explain whether Parliament is sovereign or supreme considering the meaning that is assigned to the doctrine.

—explain what the doctrine of supremacy of Parliament entails and state whether the Parliament can bind its successor or be bound by its predecessor.

—discuss the factors that in practice limit the functioning of the English parliament as a supreme legislative organ.

History of Parliamentary Supremacy
The history of parliamentary supremacy is a history of the rivals between the King or King in Council and the common law courts, and later the people's representative organ - the Parliament. This history can be well grasped if we examine the areas in which the struggle for parliamentary supremacy were highly articulated. These are, the powers of the king to make proclamations and ordinances, powers to suspend or dispense operation of a given statute, imposition of taxes, and tenure of the judicial officers. We will take up one item after another.

(i) Passage of Proclamations and Ordinances
Parliament emerged as an effective body towards the end of the 13th century, when the Model Parliament was for the first time recognized by the English kings. The Model Parliament enacted laws known Statutes of Parliament. But even after the commencement of Parliamentary legislation there existed alongside with it a system of legislation in the form of Ordinances. These were laws passed by the King in Council and indeed, they reflected the legislative authority which originally resided in the King. The king, as you might recall from the previous lectures was, especially during feudalism, a legislator, executive and a judge in his own territory. Nevertheless it would appear that there was a lack of any clear distinction between the statutes of parliament and the ordinances passed by the King in Council. It is argued that the latter continued to legislate on matters of lesser or temporary importance.


In 1539 the Statute of Proclamations or Lex Regia was passed. The Statute gave the King wide powers, with the advice of the Council, to legislate without reference to Parliament. The legislation so enacted was known as proclamations and it replaced the ordinances as a form of legislation. The proclamations were enforced by the Council itself and the Court of Star Chamber.


In spite of granting wide powers to the King, the statute safeguarded the common law, existing Acts of Parliament and rights of property, and prohibited the infliction of the death penalty for breach of a proclamation. The Statute was short-lived for by 1547, it was repealed. Despite the repeal subsequent English rulers continued to resort to proclamations as a means of governing.


The use of proclamations was highly abused especially during the reign of James I. In one occasion James I wanted to prohibit by proclamation the building of new houses in London in order to check the over-growth of the capital and the manufacture of starch from wehat so as to preserve wheat for human consumption. Before the proclamations could be effected, Coke, the then Chief Justice was consulted for an expression of opinion on the legality of proclamations. His expression to be found in the Case of Proclamations (1611) 12 Co. Rep. 74 is summarized thus;

(a)The King by his proclamation cannot create any offence which was not one before; for then he might alter the law of the land in a high point; for if he may create an offence where none is, upon that ensues fine and imprisonment.

(b)The King hath no prerogative but what the law of the land allows him.

(c)But the King for the prevention of offences may by proclamations admonish his subjects that they keep the laws and do not offend them upon punishment to be inflicted by law; the neglect of such proclamation aggravates the offence.

(d)If an offence be not punishable in the Star Chamber, the prohibition of it by proclamation cannot make it so.

The importance of the Case of Proclamations is that it declared the King to be the Executive, and his primary responsibility was enforcement of the existing law, his prerogative was under the law, and Parliament could alone alter the law which the King was bound to administer. Thus in terms of legislation the powers of the King were highly contained by the opinion of the common law court.

	PRIVATE 

What significance, if any, does the Case of Proclamations have in the historical development of the notion of parliamentary supremacy?



(ii) Suspending and Dispensing Power
The king, by virtue of the suspending powers was enjoined to postpone indefinitely the general operation of a given statute. Likewise, by virtue of the dispensing powers, the king could relieve particular offenders or classes of offenders from the statutory penalties they had been convicted of. It would appear that both the suspending and dispensing powers were accepted by the English society, and especially common law, as part of the king's prerogative in the 16th and 17th centuries. However, so long as the limits of these powers were not clearly defined there was always a danger of erosion of the legislative supremacy of Parliament.


In the leading cases of Thomas V. Sorrell (1674), Vaughan 330  and Gooden V. Hales (1686) 11 St. Tr. 1165; K & L 66 the king's power of dispensation were confirmed by the common law courts. Fortified by those decisions the kings proceeded to set aside parliamentary statutes as they pleased until when their acts over-stepped all limits of legality in granting suspensions of the penal laws. To redress this mal-practice the Bill of Rights 1688 was passed. The Bill of Rights declared;

(1)That the pretended power suspending of laws or the execution of laws by regal authority without consent of Parliament is illegal.

(2)That the pretended power of dispensing with laws or the execution of laws by regal authority as it hath been assumed and exercised of late is illegal.

With these provisions in force, the powers of the king to tamper with the legislation passed by the Parliament were highly circumvented. Once again the Parliament registered a score against the King in the course of their struggle for supremacy.

	PRIVATE 

Activity I: Revision questions
1.Is it proper to argue that the doctrine of parliamentary supremacy was, for the first time, propounded by Dicey in 1885?

2.Distinguish an Ordinance from a Statute of Parliament.

3.How were proclamations brought into force and who was responsible for enforcing them?




4.As between a statute of Parliament and a proclamation which of the two was superior and why?

5.How did the dispensing and suspending powers of the King threaten the legislative supremacy of Parliament?


If you have answered these questions satisfactorily, then we can proceed to a discussion of the remaining two areas.

(iii) Taxation
The passage of the Magna Carta in 1215 is supposed to have settled the struggle between the King and the Parliament in vying for the powers of taxation and control of the national finances. The charter, among other things, prohibited taxation without the consent of Parliament. Despite the Charter's of enactment the struggle between the King and the Parliament was not fully resolved, particularly in matters of indirect taxation.


Although the history of indirect taxation in England is very much complex still it was settled law, that parliamentary consent was necessary for taxes on specific commodities. However there was one obstacle which hindered the realisation of this law. The regulation of foreign trade was a part of the royal prerogative in relation to foreign affairs. At the same time there was no clear distinction between the imposition of taxes by way of customs duties and the prerogative powers in relation to foreign trade.


In spite of this cloudy position the King's right to impose taxes on his subjects especially in times of national danger was confirmed by the common law courts in the leading cases of the Case of Impositions (Bate's Case) 1606, 2St - TR 371, K & L 48 and Case of Ship Money (The King V. Hampden) 1637, 3 St Tr. 1165, K & L 66. The fear that the out-come of the decisions in these cases would be abused by the kings was not far-fetched. This is particularly true when we recall that the king was left to be the sole judge of whether an emergency existed and whether the same justified the exercise of his prerogative power to raise funds to meet the emergency. It is for this reason that the decision in the latter case was declared void by the Long Parliament in 1641.


In between the two decisions, the Petition of Right, 1628 which contained protests against taxation without consent of Parliament was assented to by the King. The Petition forbad tallages, aids, forced loans, benevolences, taxes and such-like charges without common consent by Act of Parliament. Tallages were imposts set by the king as landlord on is own demesne lands, aids were free- will offerings by tenants to their lord in time of need, and benevolences were extorted free-will offerings.


The struggle for supremacy in taxation matters was settled with the passage of the Bill of Rights 1688 wherein it was declared that "levying money for or to the use of the Crown by pretence of prerogative without consent by Parliament for longer time or in other manner than the same is or shall be granted is illegal." In this respect, the Bill of Rights signified the victory of Parliament, in taxation matters.

	PRIVATE 

Why do you think was it (and still is) necessary for Parliament to sanction the imposition of taxes on the populace?



(iv) Tenure of Judicial Officers
Prior to 1700 the tenure of office for judicial officers, including the judges depended upon the pleasure of the royal monarchy, who, in the first instance, appointed them. Although they had inherent authority to declare and apply the law, even against the King, the security of tenure of their offices as it stood, created an element of subservience on their part. For example, decisions in the Hampdenis Case and Godden V. Hales have been attributed to the judges' subservience to the King rather than to the correct interpretation of the law.


To rectify this anomaly, the Act of Settlement, 1700, was enacted to secure the independence of the judiciary. The Act stipulated, inter alia, that "judges' commissions be made quamdiu se bene gesserint and their salaries ascertained and established; but upon the address of both Houses of Parliament it may be lawful to remove them." With this provision in force the security of tenure of judges was fully guaranteed, in terms of both remuneration and dismissal from office. Independence of the judiciary in this respect was closely connected with parliamentary supremacy.


In short, the Settlement Act 1700 substituted the Parliament for the King in determining the judges' package and their tenure of office. No doubt that this was yet another score by the Parliament over the latter in their struggle for supremacy.


In conclusion we can say that the struggle between the Executive and Parliament during the 17th century was finally resolved in favour of the Parliament through either the Bill of Rights, 1688, the Act of Settlement, 1700, the or common law court decisions.

In the place of Kings who claimed to govern by the prerogative was developed a constitutional monarchy with the result that government is by and through Parliament, the supreme organ.
	PRIVATE 

Activity 2: Revision Questions
1.What is the relevance of the Magna Carta 1215, in the taxation of the English subject?
2.Why was indirect taxation a problematic area in 17th century England?

3.How do you rationalise the court decisions in R.V. Hampden, Case of Impositions and the Case of Eton College? (The cases are discussed in Phillips and Wade).
4.Explain the Petition of Right.

5.What is the significance of the Settlement Act 1700?



With this brief historical summary we are now in a position to embark on a discourse of the nature of the doctrine. We will begin this part by exposing the debate which has arisen with the use of the terminology "parliamentary sovereignty supremacy" in preference to the old term of "parliamentary sovereignty".

Nature of Parliamentary Supremacy
In his book, Dicey uses the phrase "Parliamentary sovereignty" to explain the omnipotence power that the parliament enjoys in the legislative process. The use of the word "sovereignty" has been objected by contemporary constitutional lawyers, among others, Sir, Ivor Jennings, The Law and the Constitution. The objection is backed up with several reasons.

1.Sovereignty was a doctrine developed at the close of the Middle Ages to advance the cause of the secular State against the claims of the church. In this sense the word has a connotation of "quasi-theological origin which may easily lead us into difficulties."

2.Parliament is not sovereign, for there are many things, as Dicey him confessed, which Parliament cannot do. These will be amplified in due course.

3.The concept of parliamentary sovereignty is highly doubted because even Dicey himself was compelled to  draw a distinction between legal soverignty and political soverignty. The former is a merely legal conception, and means simply the power of law-making unrestricted by legal limit", whereas the latter refers to the electorate. If this is the position, then legal sovereignty is not sovereignty at all because it is not supreme. "It is a legal concept, a form of expression which lawyers use to express the relations between Parliament and the courts". It means that the courts will always recognise as law the rules which Parliament makes by legislation."

Because of these reasons there has thus grown the tendency of using the term "supremacy" instead of "sovereignty".

The Meaning of Supremacy
The doctrine of parliamentary supremacy is a dominant characteristic of the British constitution. It has no identical counter-part in constitutions operative in other jurisdictions. It is unique in that sense.


British Parliament, technically speaking, means the Queen or King, the House of Lords and the House of Commons. These three bodies when acting together may be a aptly described as the "Queen in Parliament" or "King in Parliament" depending on who is on the throne.


According to Dicey, supremacy of parliament, thus defined, means "the right to make or unmake any law whatever, and, further, that no person or body is recognised by the law of England as having a right to override or set aside the legislation of Parliament". Dicey also says that the principle of Parliamentary supremacy can be looked at from both its positive and negative side.


From the positive side it simply means that "any Act of Parliament, or any part of an Act of Parliament, which makes a new law or repeals or modifies an existing law will be obeyed by the courts". For that reason it is not open for English courts, as it is in some countries such as the United States and Tanzania for that matter, for the courts to declare that an Act of Parliament need not be obeyed because it is ultra vies the powers of Parliament. In Tanzania as well as in the United States, examples are abound in which courts have declared statutes void because they did not conform with the constitution. You will be exposed to such cases later.


Looked at from the negative side, the principle connotes that "there is no person or body of persons who can, under the English constitution, make rules which override or derogate from an Act of Parliament, or which will be enforced by the courts in contravention of an Act of Parliament." In brief the doctrine of Parliamentary supremacy stands on two limbs, the unlimited legislative authority of Parliament and the absence of any competing legislative power. Now we will turn to each one of these in the next part of our lecture.

	PRIVATE 

Activity 3
1.Why do you think that it is preferable to use the term "supremacy" instead of "sovereignty" when explaining the omni-competence of the English Parliament?

2.Define the English concept of Parliamentary supremacy and state whether the same applies to Tanzania.



	PRIVATE 

There is no judicial body in Britain by which the validity of an act of parliament can be questioned. An act of the legislature is superior in authority to any court of law.




(i)Unlimited Legislative Authority

Parliament's infinite power to legislate is well documented in Blackstone's Commentaries. In an oft-quoted passage Blackstone writes, "The power and jurisdiction of Parliament is so transcendent and absolute, that it cannot be confined, either  for causes or persons, within any bounds. It hath sovereign and uncontrollable authority in the making, confirming, enlarging, restraining, abrogating, repealing, reviving, and expounding laws, concerning matters of all possible denominations, ecclesiastical or temporal, civil, military maritime, or criminal ... All mischiefs and grievances, operations and remedies, that transcend the ordinary course of the laws are within the reach of this extraordinary tribunal ... It can, in short, do everything that is not naturally impossible."


By virtue of its pre-eminence position the Parliament has invariably seized this opportunity to make laws which clearly demonstrate its legislative supremacy. The list of such legislation is very long and it cannot be exhaustively discussed in this lecture. To get the most up to date list of this legislation you will have to consult the recommended reading, given at this end of this lecture and especially the text by Hood Phillips.


Nonetheless, the landmark legislation, to mention just a few, include the Septennial Act 1715 which extended the maximum duration of the then and future Parliaments from three to seven years, the Parliament Acts 1911 and 1949 which restricted the power of the House of Lords to withhold its own assent to public Bills and especially money Bills, and reducing the maximum duration of a Parliament to five years. Others are the Act of Settlement 1700 which regulated the succession to the throne only to be varied by His Majesty's Declaration of Abdication Act 1936, the Union with Scotland Act 1706, by which the English Parliament extinguished itself and transferred its authority to the new Parliament of Great Britain and the Acts of Indemnity. An Acts of Indemnity is a statute, the purpose of which is to make legal transactions which when they took place were illegal, or to free individuals to whom the statute applies from liability for having broken the law.


Thus, Parliament, as Jennings says, "may remodel the British constitution, prolong its own life, legislate ex post facto, legalise illegalities, provide for individual cases, interfere with contracts and authorise the seizure of property, give dictatorial powers to the Government, dissolve the United Kingdom, introduce communism or socialism or individualism or fascism, entirely without legal restriction". In short these are the typical examples of the positive aspect of the legislative supremacy of Parliament.

	PRIVATE 

Enumerate as many Acts as possible passed by the British legislature which symbolise its unfettered power to legislate.




(ii)Absence of Competing Legislative Power
The authority to legislate originally resided in the King in Council. But you have already seen that this authority no longer lies neither with the King nor the Queen. The King or Queen can issue royal proclamations, but as pointed before, they cannot of themselves impose upon any man any legal obligation or duty not imposed by common law or by Act of Parliament. At best they serve to draw the attention of the public to the law. In this context the crown has lost ground as competitor of Parliament.


You will have learnt from your Legal Method lectures that a large proportion of English law is, in reality, case law or judge-made law, brought into existence by force of the doctrine of judicial precedent. This judicial legislation might appear, at first sight, inconsistent with the supremacy of Parliament. But this is not so. English judges do not claim or exercise any power to repeal a statute... Judicial legislation is, in short, subordinate legislation carried on with the assent and subject to the supervision of Parliament." To that extent, the Parliament still retains its legislative supremacy.

	PRIVATE 

Do you subscribe to the proposition that it is the British electorate and not the Parliament which is supreme in enacting laws? Use the recommended readings to answer this question.




	PRIVATE 

Legislative supremacy does not require that only Parliament should legislate, but it means that other bodies should only legislate with the authority of Parliament.



Self Limitations
The questions that will be raised here are, can Parliament bind itself or its successor? Alternatively, can Parliament be bound by the Acts of its predecessors?


The answers to these questions are more or less the same as you will learn from the recommended readings. A sovereign power cannot, while retaining its sovereign character, restrict its own powers by any particular enactment. If the sovereign imposes legal limitations upon itself, such limitation is ineffective because the sovereign's power to change the law  includes the power to change the law affecting itself. In Godden v. Hales (1686) 11 St. Tr. 1165 Herbert C.J. observed that "If an Act of Parliament had a clause in it that it should never be repealed, yet without question, the same power that made it may repeal it".


We have already mentioned the Septennial Act, 1715. In 1694 the Parliament enacted that, "That from henceforth no Parliament whatsoever ... shall have any continuance longer than for three years only at the farthest". Yet in 1715 the Septennial Act was passed stipulating that " that this present Parliament and all Parliaments that shall at any time henceforth be called assembled or held shall and may have continuance for seven years and no longer unless sooner dissolved by the Crown.


On the strength of the Septennial Act we can conclude that Parliament cannot bind its successors. Equally important, the Parliament is not bound by its predecessors. In the recent case of Ellen Street Estates Ltd. V Minister of Health [1934] I.K.B. 50 the court held that "the Legislature cannot bind itself as to the form of subsequent legislation, and it is impossible for Parliament to enact that in a subsequent legislation, and dealing with the same subject matter there can be no implied repeal. If a subsequent Act of Parliament chooses to make it plain that the earlier statute is being to some extent repealed, effect must be given to that intention just because it is the will of the Legislature".

	PRIVATE 

Would you agree that English Parliament authority to legislate is absolute? Give reasons




If you have correctly addressed yourself to this question, then your answer should reflect what is known as practical limitations to the doctrine of parliamentary supremacy. This we will tackle in the next section.

Practical Limitations
Although we have seen that Parliament has the mandate to legislate on any subject, in reality this supremacy is impeded by practical limitations. In this part we will consider some of these limitations.

(i) Political Limitations
One of the practical limit to the real power of the Parliament consists in the possibility or certainty that the people or large proportion of them, will disobey or resist the laws passed thereof. Supremacy of Parliament is therefore limited on every side by the possibility of popular resistance. It follows that Parliament cannot enact laws that would prove uneforceable owing to their being repugnant to the moral sense of the people.

	PRIVATE 

Is it practicable for the English Parliament to enact a law which prescribes a death penalty to any English woman who weighs more than 100kg?



(ii) The Doctrine of Mandate
This is a doctrine which was invented during the latter part of the 19th century. Several meanings have been imputed on the doctrine. "It may mean that a government should not introduce major changes by legislation unless they have been an issue in a general election, or that a government which has lost general support in the country should not force major legislation though Parliament shortly before an election, even through that legislation may have been in its electoral programme. It may also, mean that a government has an obligation to carry on to the Statute Book the main heads of its electoral programme".


The first and last meanings suggest that a government in power is bound by its party manifesto and consequently any legislation to be tabled before the Parliament should conform with the manifesto. But we know that a government acts for the general populace, and not necessarily those who voted for it or its party. In this case the government is bound to remain flexible and pass any legislation that will take care of any exigency that might arise irrespective of the party's manifesto. Apart from this flexibility the importance of the doctrine in restricting the Parliament's power to legislate can not be overemphasized. The doctrine of mandate, so it is said, is a stick used by the Opposition to beat the Government in power.

(iii) Public Opinion
Parliament exercises its legislative supremacy with its responsibility to the general public or electorate in mind. The government in power, ipso facto, the Parliament have to discharge their responsibilities taking into consideration the fact that at the expiry of five years the government  has to face the electorate in another general election.


Public opinion is a concept whose clear definition or meaning has always remained illusory. However, it expresses itself through the press, radio, television, trade unions, party organisations, associations and in countless other ways. The manner in which the reigning government and Parliament interprets it naturally affects the Parliament's activities, including the passing of legislation.

(iv) International Law
In practice Parliament is further limited by the rules of international law. it is commonly said that the principles or rules of international law are part of the English law. But this suggests only that the law of England is presumed not to be contrary to international law.


Phillips says that "there is a presumption that Parliament does not intend to legislate contrary to the principles of international law, and a statute would be interpreted as far as possible so as not to conflict with them, but the legal power of Parliament to make laws contrary thereto remains, for the sovereign power of Parliament extends even to breaking treaties". But before the principles of international law are thrown over-board in favour of an English statute, the statute should bear clear and unambiguous words to express that intention.

(v) Consultation of Interests Affected
There is no general legal duty to consult before the government pushes a Bill into the Parliament for legislation. But of late, modern states do not in practice introduce legislation affecting the major interests of well-defined sections of the community without prior consultation with the organisations or pressure groups defending their interests. Indeed, in many occasions and particularly in cases of delegated legislation the Parliament has more than often provided for consultation between Ministers and the organisations or pressure groups representing interests to be affected by the subsidiary legislation.


The advantages underlying such consultations are obvious. First, it equips the legislating authority with though and adequate knowledge of the problem which is to be covered by the legislation. Secondly it guarantees  the authority the cooperation essential for the enforcement of the legislation.


But consultation does not mean being bound by the advice sought from the pressure groups or the associations and at no point should it be allowed to hamper Parliament in reaching final decisions. However it is important that the persons or groups consulted should be truly representatives of the interests concerned.

Summary
In this lecture you have learnt that;

—The English doctrine of parliamentary supremacy whose maturity was attained in 1688 (with the passage of the Bill of Rights) is a culmination of a long protracted struggle between the Crown and the Parliament. The struggle manifested itself in matters, among others, the right to promulgate proclamations which purported to have legal force, the powers to dispense with and suspend legislation duly passed by the Parliament, the powers to impose taxes on the subjects and lastly the question of the independence of the judiciary.

—Parliamentary supremacy in the context of English constitutional law means that Parliament is competent to legislate upon any subject-matter, and that once Parliament has legislated no court or other body can question the validity of the legislation.

—Parliamentary supremacy cannot be invoked by an incumbent Parliament to fetter itself nor its successors. Similarly, it cannot be bound by its predecessors. Whatever Parliament does at one time, in making laws, or determining of causes, it may at its pleasure abrogate or derogate it.

—Although the doctrine of Parliamentary supremacy signifies unlimited power of legislation on any subject, in reality there are a number of practical limitations which erode the sanctity of this doctrine. The limitations are dictated by political and public considerations, the desire for consultations and the respect for international law.

	PRIVATE 

Activity 4 Examination - type question
"The doctrine of the legislative supremacy of Parliament is the very keystone of the English constitution law. But it is, we must admit, a dogma which does not always find ready acceptance, and it is well worthwhile to note and examine the difficulties which impede the admission of its truth." In the light of this proposition define the doctrine and state the reasons why this doctrine has not been readily accepted by constitutional experts.




Recommended Reading
1.Phillips, O.H. Constitutional and Administrative Law, 7th Ed. 1987.

2.Wade, E.C.S., Constitutional Law 6th Ed. 1960

3.Wade E.C.S. and Phillips, O.H. Constitutional Law, 7th Ed. 1965.

4.Yardley, An Introduction to British Constitutional Law, 2nd Ed. 1964.

5.Jennings I. The Law and the Constitution, 5th Ed. 1963.

6.Mitchell, J.D.B. Constitutional Law, 1964.


LECTURE 14


RULE OF LAW

Introduction
Like the doctrine of Parliamentary Supremacy, the concept of the supremacy or rule of law is not a purely formulation of the 18th century liberal democratic Europe. The concept has been a principle of the constitution since the Middle Ages. However, it was Professor Dicey who liberated it from the values and notions ascribed to it prior to the demise of the feudal legal system in the 18th century. Unfortunately, Dicey's postulation of the concept has now become a fertile ground for criticisms. We will come across them in due course. But given the nature of the concept it is inevitable that such criticisms be given.


In this lecture our primary objective is to highlight the concept as then understood by Dicey, underscore the criticisms that have been levelled against it and finally restate the concept as understood in modern times. At the end you will realise that rule of law is a dynamic concept.

Objectives
By the end of this lecture you should be able to:

-trace the origin and analyze the historical development of the doctrine of the rule of law.

-state the rule of law as formulated by Dicey in 1885.

-critically analyze the criticisms that have been preferred on Dicey's formulation of the rule of law.

-present the modern conception of the rule of law and answer the question whether rule of law is a static notion.

The Meaning of Rule of Law
The rule of law is an ambiguous expression although it forms one of the fundamental principles of any one constitution. The expression has adopted different meanings at different times and different places by different writers. The criticisms that have been showered on Dicey's postulation of the expression should be understood in this context.


In the Middle Ages the concept or doctrine of rule of law was associated with a universal law which ruled the world. This law possessed a higher authority, whether divine or natural, than that law made by human rulers, e.g. kings. Indeed, according to Cicero, this law had universal application, unchanging and everlasting, it summoned to duty by its commands, and averted from wrongdoing by its prohibitions. One master and ruler, that is God, was the author of this law, its promulgator and its enforcing judge.


By the 13th century the doctrine was still being linked with the notion of a superior law. Bracton, writing in the first half of the 13th century  observed that rulers were subject to law. He contended further that the world was governed by law, human or divine and that the king himself ought not be subject to man but subject to God and to the law, because the law makes him king. Such superior law governed kings as well as subjects and set limits to the prerogative powers vested in the kings. Thus at this stage rule of law meant strict adherence to the superior law.


The doctrine took a new turn soon after the rival between the King and the Parliament was resolved in favour of the latter. Rule of law now was combined with the new doctrine of the supremacy of Parliament whose maturity was marked by the revolution of 1688. With the triumph of Parliament, rule of law signified the supremacy of the common law, including statutory and case law. Rule of law was no longer linked with a divine power. Instead it was based on human made law, which is common law as modified by Acts of Parliament passed by the King in Parliament from time to time.


Another sense in which the doctrine of rule of law may be used is that propagated by Dicey. In expounding this doctrine, Dicey is said to had been in mind of a constitution which was dominated by the policy of laisessz faire. This is not surprising us, after all Dicey set to write on the doctrine at a time when the English people were moving from a static and status-ridden society (feudalism) to a mobile and highly productive society (capitalism). Naturally the values of the concept had to change with the new relations of production ipso factor, improved production.

	PRIVATE 

Explain how the battle for supremacy between the king and the Parliament was lost by the king and show how such loss gave new values to the concept of rule of law.


In answering this question you may also wish to visit the notes in the last lecture.




The rule of law may, again be used to connote, "a composite concept which includes such notions as the rule of law as opposed to arbitrary rule, equality before the law, separation of powers, independence of the judiciary, certain basic individual rights and freedoms particularly rights, individual responsibility for acts and omissions declared criminal, etc." Others have equated the concept to law and order as distinguished from settlement of disputes by resort to force.


Various and modern interpretations have also been given by the International Commission of Jurists (ICJ). These interpretations as you will see later have tended to emphasis the question of "fairness" in the laws enacted by the legislature. A state may claim to be a country administered on the basis of the rule of law although its laws are unfair, or unjust, that is, they are oppressive, racist, degrading, segregative or authoritarian. In this sense, rule of law has to take into consideration certain human values.


It is clear to you, at this juncture, that it is almost impossible to canvass all the various meanings that have been ascribed to the doctrine of rule of law in a lecture like this one. But suffice it to say that rule of law, to any constitutional lawyer has, first and foremost, been predicated on what was expounded by Dicey in 1885.

	PRIVATE 

Activity I

Read the books which have been recommended at the end of this lecture and highlight the many other interpretations or meanings which have been derived from the concept of the rule of law.


Discuss your answers in your tutorial groups.



Dicey's Rule of Law
According to Dicey, rule of law, as a fundamental principle of the constitution has three meanings. We will reproduce them here verbatum.


It means, in the first place,  the absolute supremacy or predominance of regular law as opposed to the influences of arbitrary power, and excludes the existence of arbitrariness, of prerogative, or even of wide discretionary authority on the part of the government ... a man may be punished for a breach of law, but he can be punished for nothing else.


It means, again, equality before the law, or the equal subjection of all classes to the ordinary law of the land administered by the ordinary law courts, `the rule of law' in this sense excludes the idea of any exemption of officials or others from the duty of obedience to the law which governs other citizens or from the jurisdiction of the ordinary tribunals.


`The rule of law', lastly, may be used as a formula for expressing the fact that with us [English] the law of the constitution, the rules which in foreign countries naturally form part of a constitutional code, are not the source but the consequence of the rights of individuals, as defined and enforced by the courts, that, in short, the principles of private law have with us been by the action of the courts and Parliament so extended as to determine the position of the Crown and of its servants, thus the constitution is the result of the ordinary law of the land.


Besides stating these propositions which have subsequently been reformulated and sometimes amplified by other constitutional scholars, Dicey also took the first initiative to elaborate them. The first meaning, in Dicey's words should be understood to hold that no man is punishable or can be lawfully made to suffer in body or goods except for a distinct breach of law established in the ordinary legal manner before the ordinary courts of the land. In this sense the rule of law is contrasted with every system of government based on the exercise by persons in authority of wide, arbitrary or discretionary powers of constraint.


Dicey deplored the practices in continental Europe where the executive exercised far wider discretionary authority in matters of arrest, temporary imprisonment and expulsion of subjects from its territory. This created insecurity for legal freedom on the part of the subjects.

	PRIVATE 

Is it true that wherever there is discretion there is room for arbitrariness?




The second meaning aims at equality before the law. Every person, whatever his rank or condition, is subject to the ordinary law of the land and the jurisdiction of the ordinary courts or tribunals. Once again Dicey castigated the French's system of droit administratif under which the responsibility of public officers for their official acts is decided by a distinct system of administrative courts.


The third meaning was elaborated as follows, that "the general principles of the British Constitution, especially the liberties of the individual, such as personal liberty, freedom of speech and public meetings are the result of judicial decisions in particular cases." Therefore, the British, constitution is a product of the judges' ingenuity in dealing with cases brought before them.

	PRIVATE 

In your opinion what are the weaknesses of Dicey's theory of rule of law?




Your answer to this question should rhyme to what is contained in the next part of this lecture.

Criticisms of Dicey's Doctrine
Dicey's doctrine of rule of law has been attacked from various angles. However, the fervent areas of controversy have been the question of discretionary authority, the notion of equality before the law, and lastly the issue of administrative law. We will discuss each one of them albeit in brief.

Discretionary Authority
The fundamental question which has been raised in this area is whether discretionary powers are inconsistent with the rule of law. In England public authorities do in fact possess wide discretionary powers. Courts have wide discretionary powers in metting out sentences especially in criminal cases, the Home Secretary had wide discretionary power especially during the Second World War to imprison any person whom he had reasonable cause to believe was of hostile origin or association, the same Secretary has a wide discretion in matters of naturalisation, public authorities can acquire a subjects property sometimes without compensation, in times of war subjects may be prohibited from having dealings abroad. The list of examples is infinitive. All these discretionary powers, and many more, were possessed by public authorities even during Dicey's time. Yet he ventured not to accuse England of violating the very doctrine that he was propagating. Indeed, in modern times the granting of wide discretionary powers to ministers has now become a settled feature of the English legislation.

	PRIVATE 

If it is contrary to the rule of law that discretionary authority should be given to government departments or public officers, then the rule of law is inapplicable to any modern constitution



Equality Before the Law
This is another area where Dicey's formulation needs qualification. Certainly equality before the law does not mean that powers of the private citizen should be the same as powers of public officials. Ministers, local authorities and police officers to mention but a few, have many powers that the ordinary person has not got.


Mention can also be made of certain groups of the citizenry. We have, for instance, soldiers, professionals of different callings and sometimes, farmers made answerable to laws which do not affect the rest of the society. In such cases the notion of equality before the law sounds illusory.


The notion raises further doubts when other legally secured practices are rivisted. In England, as well as in Tanzania for that matter judges are granted an immunity from being sued in courts for any acts or omission done in the course of their employment. Ambassadors and other officers of the diplomatic corp enjoy similar privileges. Further, individual rights and obligations are now determined in many cases by special or administrative tribunals as opposed to the ordinary courts. Besides, the English government up to date still retains legal immunities and privileges which are not possessed or enjoyed by the ordinary private citizen. Of course it is not denied that the immunity granted to judicial officers adds colour to the whole concept of rule of law in the sense that it helps to secure the independence of the judiciary from control by the Executive. But this does not preclude us from listing it as one of the instances which qualify Dicey's theory.

	PRIVATE 

How far is the existence of special tribunals entrusted with powers which affect vitally the proprietary rights of citizen consistent with the doctrine of rule of law?




Administrative Law
In his second meaning of the rule of law, Dicey contrasted the rule of law with the droit administratif of France. In France, he said, "officials are, or have been, in their official capacity to some extent exempted from the ordinary law of the land, protected from the jurisdiction of the ordinary tribunals, and subject in certain respects only to official law administered by official bodies." To him the existence of administrative law administered by administrative tribunals was an anthesis of rule of law. On this proposition, Dicey, has been proved wrong in many ways.


First, Dicey is accused of not having properly appreciated the working of the French system of contentieux administratif, that part of the law which deals with proceedings against public authorities. Had he done his home work thoroughly he should have realised that the law which regulates the powers and duties of public authorities and officials in Britain was as much administrative law as the droit administratif of France, the only difference being that in Britain, administrative law is not administered separately from the ordinary civil law courts. Furthermore, he should have also realised that if "French administrative law provides compensation for excess or abuse of power ex post facto, English administrative law seeks to deter public officials from exceeding their powers in the first instance."


The administrative tribunals in France have developed a body of jurisprudence or case law, which give effective remedies for any person injured. Therefore administrative tribunals are as ordinary as the civil courts. "There is no more reason for calling them extraordinary than there is for calling the criminal courts extraordinary. The fact that France has one system and England has another for controlling administrative authority is a strange reason for suggesting that England knows no administrative law but has a rule of law instead."

	PRIVATE 

Activity 2

With reference to the recommended readings at the end of this lecture enumerate and critically discuss the other criticisms that have been preferred on Dicey's theory of rule of law.



Now that you are familiar with Dicey's formulation of the rule of law our remaining task is to examine the doctrine as understood in modern times.

Modern Conception of Rule of Law
Since the end of the Second World War, there have been concerted efforts by the international community to try to formulate the basic elements of the rule. Such efforts have inter alia come from the International Commission of Jurists (ICJ), an international organisation with consultative status under the United Nations. The ICJ has since its inception held many international conferences.


One such conference was held in 1955 in Athens and was well attended by delegates mostly from Europe. At this conference, rule of law was conceived as springing from the rights of the individual developed through history in the age-old struggle of mankind for freedom, which rights include freedom of speech, press, worship, assembly and association and the right to free elections to the end that laws are enacted by the duly elected representatives of the people and afford equal protection to all."


At this conference much emphasis was placed on the Executive's respect for individual rights and freedoms - the rights of man.


Another conference was held in New Delhi in 1959. The conference drew a substantial attendance from the newly independent states. This time rule of law was described as a dynamic concept for the expansion and fulfilment of which jurists are primarily responsible and which should be employed not only to safeguard and advance the civil and political rights of the individual but also to establish social, economic, educational and cultural conditions under which his legitimate aspirations and dignity may be realized.


The Delhi congress formed four committees to study the practical safeguards required for the maintenance of the rule of law. The committee that was appointed to asses the function of the legislature under the rule of law observed that the legislature's function was to create and maintain the condition which will uphold the dignity of man as an individual. The dignity requires not only the recognition of his civil and political rights but also the establishment of the social, economical, educational and cultural conditions which are essential to the full development of his personality.


As between the Executive and the rule of law, the relevant committee observed that "the rule of law depends not only on the existence of adequate safeguards against abuse of power by the Executive, but also on the existence of effective government capable of maintaining law and order and of ensuring social and economic conditions of life for the society.


The third committee reported on the criminal process and the rule of law. It was the findings of this committee that rule of law presupposes certainty of the criminal law, the presumption of innocence, arrest and accusation according to law, detention pending trial according to law, preparation and conduct of defence, trial in public, the right to appeal etc.


The fourth committee reported on the rule of law and the independence of the judiciary. The findings of this committee will be tackled in our next lecture.


Suffice it to say at this juncture that the modern conception of the rule of law has now been expanded to encompass the tradition meaning as well as the new conception, that it is a dynamic concept employed to safeguard and advance the political, cultural, economic, educational and civil rights of the individual in a free society.

	PRIVATE 

Rule of law is not a fixed principle of law from which there can be no departure.



Summary:
In this lecture you have learnt that;

-the doctrine of the rule of law has a long history, tracing its origin probably to the Middle Ages when the belief in a divine law reigned high.

-that given its adaptability to the various changing conditions and circumstances it has not been possible to come up with a universal definition of it. Thus rule of law has been assigned different meanings and interpretations at different times and different places.

-that the modern view and content of the doctrine of the rule of law owes a lot to Dicey's propositions, his weaknesses notwithstanding.

	PRIVATE 

Activity 3:

1.Discuss fully and critically the strengths and weakness of the rule of law doctrine. " 
2.I believe that the Rule of law means more than acting in accordance with the law. The rule of law must also mean fairness of the Government. Rule of law  should extend to the examination of the contents of the law to see whether the letter conforms to the ideal, and that law does not give the government too much power."

Does the above perception of the doctrine of the Rule of law reflect the true picture of its application in Britain as well as in Tanzania?



Recommended Readings:
1. Phillips, O.HConstitutional and Administrative Law 7th Ed. 1987.

2. Wade, E.C.S.Constitutional Law, 6th Ed. 1960.

3. Wade E.C.S. and Phillips,  O.H. Constitutional Law, 7th Ed.











1965.

4. Jennings, I, The Law and the Constitution, 5th Ed. 1963.

5. Mitchell, J.D.B.,Constitutional Law, 1964

6. Mtaki C.K. and Okema M. (Eds.) Constitutional Reforms 

and Democratic Governance in Tanzania, Friedrich Naumann Foundation & University of Dar es Salaam, 1994.

7. Martin, R.,
Personal Freedom and the law in Tanzania. Oxford University Press, Nairobi, 1976.


LECTURE 15


INDEPENDENCE OF THE JUDICIARY

Introduction
Independence of the judiciary, like the separation of powers, supremacy of parliament and the rule of law is one of the fundamental constitutional principles which preoccupied English courts since the beginning of the 17th century. All courts in Britain are Queen's courts, their jurisdictions are either indirectly or immediately derived from the Crown. But it is impossible as well as improper that the Queen personally should carry into execution what has been entrusted to her courts. Thus by 1607 we come across Chief Justice Coke's judgement denying King James I the right to determine judicially a dispute between the common law courts and accelesiastical courts.


In his judgement, Coke observed that "the King in his own person cannot adjudge any case, either criminal, or treason, felony, or betwixt party and party, concerning his inheritance, chattels or goods, but this ought to be determined and adjudged in some court of justice according to the law and custom of England. With this pronouncement the long march for the independence of the judiciary was cleared.


In this lecture, therefore, we are going to examine the origin and growth of the doctrine of the independence of judiciary, its connotations and the way it is made to apply in Britain. We will also make occasional references to Tanzania.

Objectives
By the end of this lecture you should be able to:

—analyze and discuss the origin and growth of the doctrine of the independence of the judiciary.

—determine the dimensions of the independence of the judiciary and the way they operate.

Judicial Independence: Origin and Growth

It has been pointed in our previous lectures that during the last days of feudalism all powers of the state were virtually concentrated in the hands of the absolutist monarchy. He was the legislator, the executor and the adjudicator at the same time. This hoarding of all state powers began to be questioned during the bourgeois revolutions against the feudal order.


In England the King's powers of adjudication remained intact until Chief Justice Coke's decision in the landmark case of Prohibitions del Roy (1607) 12 Co. Rep. 63. We have already referred to this decision in the Introduction to this lecture. Coke admitted that although God had endowed His Majesty with exellent science and great endowments of nature, but His Majesty was not learned in the laws of his realm of England. Therefore causes which concern the life, or inheritance or goods or fortunes of his subjects could not be left in the hands of His Majesty only to be decided on the basis of natural reason.


Whereas the court succeeded in stripping off the King of his judicial powers, the authority to appoint and determine the tenure of office of the judicial officers continued to lie with him. It is not surprising therefore that up to the reigns of James I and Charles I judges in England usually held office durante bene placito nostro, that is, during the King's pleasure. They were like other servants of the Crown and, as such, they could be dismissed by the King at will. So long as the tenure of judicial office depended upon the King's pleasure there was a risk of the subservience of the Bench. Similarly, where the Bench was bold and passed decisions which angered the King there were also dangers that members of the Bench could be served with notices of premature retirement. Coke was in 1616 dismissed for the attitude he adopted in the Case of Commendams, which no doubt annoyed the King.

	PRIVATE 

Is it correct to argue that the struggle for the independence of the judicially went hand in hand with the struggle for parliamentary supremacy? Give reasons.





Judges' full security of tenure, ipso facto, independence of the judiciary was fully realised in 1700 when Parliament enacted the Act of Settlement 1700. The Act provided, inter alia, `that judges' commissions be made quamdiu se bene gesserint, and that their salaries ascertained and established, but upon the address of both Houses of Parliament it may be lawful to remove them. By the phrase quamdiu se bene gesserint, the Act meant that judges could hold office during good behaviour.


The Act of Settlement 1700 was repealed by the Judicature Act 1875 and the latter was repealed and replaced by the Supreme Court of Judicature (Consolidation) Act 1925. In 1981 another Act, the Supreme Court Act 1981 was passed to replaced the 1925 legislation. All along the repealing legislation has tried as much as possible to preserve the letter and spirit enunciated in the Settlement Act 1700. For a example, section 11 of the 1981 legislation provides that all the judges of the High Court and the Court of Appeal, with the exception of the Lord Chancellor, hold their offices during good behaviour subject to a power of removal by His Majesty on an address presented to His Majesty by both Houses of Parliament.


As for the House of Lords, section 6 of the Appellate Jurisdiction act 1876 is applicable. It says that every Lord of Appeal in Ordinary shall hold his office during good behaviour but he may be removed from such office on the address of both Houses of parliament.


It should be pointed outrightly here that since the coming into force of the Settlement Act 1700 British judges were appointed for life and were removable from office not by the Executive acting on its own but by the Executive acting upon a recommendation made by the legislature on the sole ground of misbehaviour on the part of a judge or judges. The position remained the same until 1959 when a compulsory retirement age of 75 years was established  by the Judicial Pensions Act 1959.

	PRIVATE 

Give a critical note of the origin and development of the concept of the independence of the judicially in Britain.



Dimensions of Judicial Independence
Basically there are four dimensions of this doctrine, namely, the security of tenure of the judicial personnel, the separation of judicial powers and personnel from the Executive and the Legislature, security of personnel emoluments and lastly, judicial immunity from prosecution and litigation.

(i) Security of Tenure
This is what we have been discussing above. The law as it is now in Britain is to the effect that judges of the superior courts may not be removed except for misbehaviour in their office or probably conviction of some serious offence. Removal can be effected by His or Her Majesty upon an address of both Houses of Parliament. They can also cease to hold office upon attainment of the retirement age.


In as far as this dimension is concerned, the position obtaining in Tanzania is not very different from that in Britain. it is provided in the Constitution of the United Republic of Tanzania 1977 that a judge of the High Court or Court of Appeal once appointed holds office until the compulsory retirement age of 65 and 70 respectively and is removable from office by the President on the grounds of misbehaviour or incompetence. The removal is dependent upon an adverse recommendation by a judicial board chaired by a judge from a Commonwealth country outside Tanzania and having at least half of its members consisting of judges from such Commonwealth country or countries. A similar protection is extended to district and resident magistrates via the Judicial Service Act 1962 Cap 508 and the Regulations made thereunder.

(ii) Separation of Judicial Powers and Personnel
This is indeed one facet of the doctrine of the separation of powers which we discussed in a previous lecture. It was pointed out clearly that there is not, and never has been a strict separation of powers in the English or Tanzanian constitution in the sense that legislative, executive and judicial powers are assigned respectively to different organs.


In Britain, for example, the highest British court, that is, the Appellate Committee of the House of Lords, is an integral part of the British legislature, and the Lord. Justices of Appeal are entitled to participate in the political debates of the Upper House of the Parliament, that is, the House of Lords. Moreover, the Lord Chancellor who presides over the Appellate Committee of the House of Lords, is the head of the Judiciary and a Cabinet Minister. However it is at the middle and lower levels of the British court system, that, at the level of the Court of Appeal, High Court, country courts and magistrates courts that the separation of judicial powers and personnel from the Executive and legislature is total.


This separation of powers and personnel is important because the Executive which wields power frequently forgets or simply ignores the principle that its business must be transacted within the framework of recognized rules and principles. Separation therefore aims at ensuring that  justice is done. It is in this context that independence of the judiciary has been linked with the concept of the rule of law.


In defining the rule of law in relation to the independence of the judiciary, one of the ICJ's committee at the New Delhi conference held in 1959 emphasized that an independent judiciary is an indispensable requisite of a free society. Such independence implies freedom from interference by the executive or legislature with the exercise of judicial function, but does not mean that the judge is entitled to act in arbitrary manner. It's duty is to interpret the law and the fundamental principles and assumptions that underlie it.

	PRIVATE 

Activity I Discuss these questions in your tutorial groups.

1.Does the Tanzania constitution provide for separation of powers and personnel between the Judiciary on one hand and the Executive and the Legislature on the other?

2.Do you subscribe to the view that in Tanzania there is no interference by the Executive with the courts' exercise of their judicial functions?




(iii) Personnel Emoluments
There is ample evidence in Britain showing that the Executive can control and influence decisions and judgements of judges not only through the threat of dismissal but also through the threat of reduction of salary and other emoluments against judges who are not royal to the Executive. To overcome this danger the Act of Settlement 1700 stipulated categorically that salary of judges shall be "ascertained and established." Current practice in Britain have it that salaries of judges are secured by passage of permanent Acts which are not reviewed annually and the salaries are charged on the Consolidated Fund. In this way the Executive cannot bring pressure to bear on the judges by threatening to reduce their salaries, nor do their salaries come up for annual review, with opportunity for discussion of their conduct by the House of Commons as do most estimates of public expenditure.


For the case of Tanzania this dimension is also convered the 1977 constitution. The salary and pension of a judge of the High Court or Court of Appeal is payable out of the Consolidated Fund and is not dependent on annual parliamentary debates and appropriations. Furthermore, the salary and the conditions of service, except allowance, of such a judge cannot be reduced or altered to the detriment of a judge who is still on post. Magistrates do not enjoy similar security for their wages.

(iv) Judicial Immunity
In common law there is a general proposition that no action will lie against a judge for any acts done or words spoken in his judicial capacity in a court of justice. This proposition was firmly defended by the court in an old case of Scott V. Stansfield (1868) L.R.3 (Ex. 220 whereof it was stated, it is essential in all courts that the judges who are appointed to administer the law should be permitted to administer it under the protection of the law independently and freely, without favour and without fear. This provision of the law is not for the protection or benefit of a malicious or corrupt judge, but for the benefit of the public, whose interest it is that the judges shall be at liberty to exercise their functions with independence and without fear of consequences.


The judges of the High court and Court of Appeal in Tanzania enjoy the same immunity. But the position of magistrates is slightly different in the sense that under the Magistrates Courts Act 1984, magistrates are protected from litigation for anything done or said in the performance of their judicial duties when the acts or words are done or said in good faith. Better still, judges and magistrates are also protected by common law from prosecution for anything done or said in their judicial capacity, unless it can be proved that the injurious acts or words were done or said by the judge or magistrate for a corrupt purpose.


In order to protect the administration of justice immunity from litigation has also been extended to parties, witnesses and advocates in respect of words spoken in the course of judicial proceedings.

Summary
In this lecture you have learnt that:

—the doctrine of the independence of the judiciary shares more or less a similar history with the doctrine of the supremacy of parliament.

—prior to the 17th century, the king combined all the state functions including that of adjudication.

—although the king was later on denied the powers to adjudicate, he still retained the mandate to appoint judges and these appointees held office at his pleasure.

—the holding of office at the King's pleasure was reversed by the Act of Settlement in 1700. From then up todate judges in Britain and Tanzania hold office during good behaviour.

—the doctrine of independence of the judiciary has four tenets which are complementary to each other and are designed to ensure that judges and magistrates discharge their functions honestly.

	PRIVATE 

Activity 2: Examination - type questions
1.What do you understand by the "Independence of the Judiciary" and how far has it been provided for in Tanzania?

2.Discuss the major constitutional principles propounded by the bourgeoisie in their struggle against absolute monarchy.

3.Critically discuss and assess the base and main characteristics of the liberal-democratic constitution.




Recommended Readings
1. Phillips, O.H.Constitutional and Administrative Law 7th Ed. 1987.

2. Wade, E.C.S Constitutional Laws 6th Ed. 1965.

3. Wade E.C.S. and Phillips, O.H. Constitutional Law 7th Ed.








1965.

4. Jennings, L., The Law and the Constitution, 5th Ed. 1963.

5. Mtaki C.K. and Okema M(Eds). Constitutional Reforms and

  Democratic Governance in Tanzania,          Friedrich Naumann Foundation & University    of Dar es Salaam, 1994.
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