
1 Introduction to law
FORMAL SOURCES OF LAW
The elements of formal sources of law are: sovereignty; procedural values; and constitutional values of a law that derives its validity.
A) Sovereignty 
As a postulate to explain the working of a legal order, the concept of sovereignty has its uses. Nevertheless, the term is used with so many conflicting meanings and so easily stirs the emotions that it is better for jurisprudence to forgo its use. The ‘initial premise’ is a better and more neutral phrase: there is no need for jurisprudence to postulate sovereignty in the sense of power that is unlimited, illimitable, and indivisible. These qualities are not a priori necessary, but depend only on particular political theories, as is demonstrated by a study of the functioning of actual states. The basis of law is a legal order, the presuppositions of which are accepted by the community as determining the methods by which law is to be created, and those presuppositions will vary from one community to another
B) Procedural Validation
There are procedures a particular draft of law should pass through in order to get its binding force. As it is provided under the FDRE Constitution (Art 57), laws should be deliberated upon. Then, the House of Peoples’ Representatives will pass it. After that, the President of the Country signs the law. Next, it should be promulgated on NegaritGazetaso as the court to have take judicial notice and apply it to solve practical disputes brought before it. [Arts. 57 of the FDRE Constitution; and Proc. No 3/1995, Art 2).
C) Substantive Validity
Every law shall conform to the rules and principles to the FDRE Constitution. Pursuant to Article 9(1) of the Constitution, a law that contravenes the Constitution shall be of no effect. Thus, a law will derive its force only where it is made in line with the Constitution. The substance or content of the law shall be valid tested against the supreme law of the country.
In general, when we say source of law, we meant that from where the law derives its binding force and its contents. Source of a law may be formal or material. We have seen that material source of law is that from which the law derived the matter, i.e. the content. A formal source of law is that from which a rule of law derives its force and validity.
We discussed that custom is material source of law because the law derives its contents from the custom. Custom is a set of social attitudes that the society regarded as part of law and enforced. Custom, to be regarded as source of law, it must be reasonable; be consistent with a written law; be observed as of right; it should have been continuously in existence from the time immemorial; and be certain.
· CLASSIFICATION OF LAWS
· PUBLIC AND PRIVATE LAW 
· Public law regulates the acts of persons who act in the general interest, in virtue of a direct or mediate delegation emanating from the sovereign [What is Law? Pp, 8-9]. As Salmond propounded ‘public law’ is not the whole of the law that is applicable to the state in its relations with its subjects, but only those parts of it which are different from the private law concerning the subjects of the state and their relations to each other. Private law is thus the residue of the law after we subtract public law [Paton, 1967, Pp. 291-92]. 
· Private law regulates the acts, which individuals do in their own names for their own individual interest. Public law is sub divided into constitutional and administrative law [What is Law? Pp, 8-9].
· Constitutional law defines the organization of the state, its fundamental rules, mode of government, and the attributions of its political organs, their limits and their relations
· Constitutional law deals with the ultimate questions of the distribution of legal power and of the functions of the organs of the State
· Administrative law regulates the operation of the executive power in all its degrees, beginning with cabinet ministers and descending to its most humble representatives. It also regulates such local, departmental and communal administrations. Very wide in its application administrative law comprises many matters, which impinge upon private law. This is because the administration often takes individuals under its tutelage. It is thus that the operation of mines, of waterfalls, and of railways is governed by provisions of administrative law. In addition, the creation and functioning of certain groups of persons, such as labour unions, associations, and mutual aid societies are governed by administrative law, even though private persons may be acting in their own private interest
· Criminal law, the infliction of punishment directly by the organs of the state, is also usually regarded as falling under the head of public law. Some would say that civil procedure should also be placed in this section, since these rules regulate the activities of courts, which are mere agencies of the State; but civil procedure is so linked with the enforcement of private rights that it is more convenient to regard it as belonging to both public and private law [Paton; 1967: 292]. 
· Private law governs in principle all the acts of individuals in their private capacity. However, in France and in most civilized states, it is at present divided into three sections. They are civil law, procedure, and commercial law.
· INTERNATIONALAND NATIONAL LAW
· A) International law
· The law of nations of the 18th century was named as international law by Bentham in 1780. It consists of rules which regulate relations between State inter se. Oppenheim has defined international law as “the body of customary and conventional rules which are considered legally binding by civilised States in their intercourse with each other.”
As one can observe from the above discussion, international law is classified into public international law and private international law. Public international law regulates the relation between states. For example the relations between Ethiopia and Sudan are governed by public international law. Private international law, on the other hand, governs the relations between individuals of different nationals. Different nationals involve in commercial and other civil transactions beyond their countries. Since the laws of different countries are not the same, the problem arises as to which law should be applied to the relations of different nationals. For example, let us assume that Ethiopian national and Chinese are married in Addis, and they live in Beijing. Let us further assume that a dispute arises between them with regard to the administration of their household. Whose law is to apply to solve their dispute: the Ethiopian or Chinese law?  Private international law solves this problem. Private international law is known by different names. For instance it is called conflict of laws
B) National law- law that pertains to a particular nation (as opposed to international law)
· It is a law of a nation, for example the law of the United States of America, France, or Ethiopia.  Such law is applicable all over a country in question. It is also known as law of the land. It is in effect in a country and applicable to its members. The law may be statutory, i.e. enacted law, administrative or case law
· Local Law
· Local law is the law of a particular locality and not the general law of the whole country. They may be of two kinds – local customary law and local enacted law.
· Local customary law has its roots in those immemorial customs, which prevail in a particular part of the State and therefore, have the force of law. The local enacted law, on the other hand, has its source in the local legislative authority of municipalities of other corporate bodies empowered to govern their spheres by by-laws, supplementary to general law. 
· SUBSTANTIVE AND PROCEDURAL LAW
· Civil procedure is nothing but a detached part of the civil law governing the manner of asserting and defending rights before courts.
· According to Salmond, substantive law is that which defines a right while procedural law determined the remedies
· Procedural law is also called ‘law in action’ as it governs the process of litigation.
· Substantive law is concerned with the administration of justice seeks to achieve while procedural law deals with the means by which those ends can be achieved.
EVIDENCE LAW
· Law of Evidence is the law that consists of the rules and principles, which govern the relevancy, admissibility, weight and competency of evidence. It compress the legal rules regulating those means by which any alleged matter of fast, the truth of which is submitted to investigation is established or disproved
· CIVIL AND CRIMINAL LAW
· Civil law is that branch of law dealing with the definition and enforcement of all private or public rights, as opposed to criminal matters
· The law enforced by the State is called civil law. In Ethiopia, we have a civil law codified in 1960, which is known as Civil Code. The force of State is the sanction behind this law. Civil law is essentially territorial in nature as it applies within the territory of the State concerned. The term civil law is derived from the Roman word jus civile. Austin and Holland prefer to call civil law as ‘positive law’ because it is enforced by the sovereign political authority. However, Salmond justifies the term ‘civil law’ as the law of the land. He argues that positive law is not necessarily confined to the law of the land. For example, international law is a kind of jus positivism but it is not a civil law. 
· On the other hand, Penal law unquestionably forms part of public law. The state alone, representing the nation, has the right to punish.  Prosecutions and condemnations are carried out in its name. The application of penalties is a part of the administration of a state. Today we have a criminal law enacted in 2004 which is a revision of the 1957 Penal; Code of Ethiopia. The designation is changed to criminal law because penal law has negative connotation which carries penalty only.
· THE MAKING AND REPEAL OF LAWS
· STEPS IN LAW MAKING
· The first stage of the legislative process is the introduction of a bill. A bill either proposes a change in the existing law or makes new proposals; it is the first draft of what will ultimately become a statute.
· From this stage onwards, the legislative monopoly of Parliaments is markedly encroached upon. The right to introduce bills is usually shared between the government and parliament. 
· It is implicit in the concept of democracy that the initiative in law making should rest with the elected officials. At the same time it is understood in fact and in law that law making right is always shared with the executive. The function of government here is to supply a given policy. The government being better acquainted than anyone else with the needs of the society and because of the more and more complex nature of the problems that have to be solved, it is technically better equipped with individual members of parliament to draft laws, which makes able from the legal standpoint. In most countries, the government has the right to introduce draft laws whether they are members of Parliament or not. 
· Laws are implemented in the day to day activities of the society. Those who directly involved in the administrative activities have practical knowledge on the problems of existing laws or the activities that need rules to and can propose a draft [Ann, Robert and Nalin; 2001:22].
· In countries where there is strict separation of power as in the United States, members of the legislative assembles alone have the right to introduce bills.  The president may also initiate drafting of laws in USA. 
· LAW MAKING PROCESS IN ETHIOPIA
In the present day of Ethiopia, the sovereign, i.e. the legislature has the power to make laws [Art. 55 of the FDRE Constitution]. Thus, the House of Peoples’ Representatives has the power to enact laws in the form of proclamation, for the Federal State, in the following sectors [Art. 55 of the FDRE Const]:
· Natural resources of the Federal State;
· Inter-region and foreign trade law;
· Federal transportation laws;
· Electoral laws and other laws with regard to the enforcement of political rights;
· Nationality and other laws;
· Standard and calendar;
· Patent and copyright laws.
The House of People’s Representatives is also empowered to enact laws in the form of codes on [Art.  55(3), (4) and (5), (6) of FDRE Constitution].
· Labour Code;
· Commercial Code; 
· Criminal Code;
· Civil laws necessary to establish and sustain one economic community.
As per Article 62(8) of the Constitution, the House of Federation has the power to determine civil matters on which the House of Peoples’ Representatives makes laws. But what are the detailed points to be taken to determine a given matter as essential to establish one economic community?
We observe that legislative power is given to the House of Peoples’ Representatives because it is the highest authority of the Federal Government. In addition to the House of Peoples’ Representatives, executive organs have also given the power to enact regulations and directives. The provision of Article 77(3) of the FDRE Constitution states that the Council of Ministers shall enact regulations pursuant to powers vested in it by the House of Peoples’ Representatives. Here, the provision makes clear that legislative power vested to the Council of Ministers is legislative power delegated from the legislature (i.e. the House of Peoples’ Representative).
According to Article 74(5) of the Constitution, the Prime Minister has the power to supervise the implementation of regulations and directives adopted by the Council of Ministers. The provision of Art. 74(5) of the same implies that the Council of Ministers has the power to enact directives in addition to regulations.
Ministries are also given the power to enact directives to implement the powers given under proclamations. For example, Ministry of Labour and Social Affairs was given the power to issue directives concerning the registration of employers’ and workers’ union [Proc. No 4/95 Art. 20(3)].
We have seen that the executive bodies have the power to enact regulations and directives. These are non-sovereign law making bodies. Bodies other than the legislature are non-sovereign law making bodies. 
What are the characteristics of non-sovereign law making bodies? They are subordinate legislatives because: 
A) there are laws such bodies must obey and cannot change;
B) there is a distinction between fundamental law and ordinary laws;
C) there must be a body having authority to pronounce upon the validity or constitutionality of laws passed by such law making body [Dicey; 1961:91].
The regulations and the directives made by the non-legislative bodies should not contradict with the Constitution [Art. 9(1) of the FDRE Constitution]. This principle applies to all laws irrespective of who made it. In addition, the House of Federation is empowered to interpret the Constitution [Art. 62(1) of the same]. Therefore, the House of Federation could ensure that all laws are in line with the Constitution. 
· The other essential characteristic of non-legislatures is that they have given the power to make laws by delegation of power
· Who does initiate laws? The Constitution clearly provides that the Council of Ministers “shall submit draft laws to the House of Peoples’ Representatives on any matter falling within its competence, including draft laws on a declaration of war” [Art. 77(11) of the Constitution]. We understand that the Council of Ministers has the power to initiate draft laws on matters that fall under the jurisdiction of the federal Government. In addition, it has the power to initiate and submit draft on a declaration of war to the House of Peoples’ Representative, and the latter may declare state of war [Art. 55(9) of the Constitution].
· Further, each ministry has the power to initiate policies and laws [Proc. No. 471/2005, Art. 10]. According to Art. 4 of Proc. No 470/2005, the Government; the House of Federation; the Speaker; and the Federal Supreme Court; members of the House; Committees of the House; and other governmental institutions directly accountable to the House have the power to initiate and submit draft bills to the House on matters within their jurisdictions. However, it is only the Government empowered to initiate draft financial law [Art 6(4) of Proc. No. 470/2005].
· Any draft must be made in writing and be submitted to the Speaker to its presentation to the House.
· Then the House shall pass the bill (draft law) after a through discussion on the final proposal (Art. 10(b)]. Then, the Speaker shall send the draft to the president for signature (Art 11(a)]. The President is required to sign the bill within 15 days other wise the bill will be effective after 15 days if the  President fails to sign it [Proc. No 470/2005; Art. 11(b)]. What is more, the ratified law must be numbered by the Speaker and thereby published in the Federal NegaritGazeta [Art. 11(c)]. 
· Promulgation of the law upon the ratification of the draft, the Speaker of the House of Representatives sends the law to the President for signature [Art 57 of FDRE Constitution and Proc. No. 470/2005, Art. 11(b)]. The President needs to sign the law within fifteen days, the law will have effect with out his signature if the president fails to sing within the specified time [Art 57 of FDRE Constitution and Proc. No. 470/2005, Art. 11(b)].
· REPEAL OF LAWS
· Repeal of law is an abrogation of an existing law by legislative act. In other words, repeal of law means making the law nolonger have a legal effect
· Is there a difference Between Repeal and Expiry of Laws?
· A law (statute) is either perpetual or temporary. It is perpetual when no time is fixed for its duration, and such a statute remains in force until its repeal, which may be express or implied. A perpetual statute is not perpetual in the sense that it cannot be repealed; it is perpetual in the sense that it is not abrogated by elapse of time or by non-user. A statue is temporary when its duration is only for a specified time, and such a statute expires on the expiry of the specified time unless it is repealed earlier. Simply because the purpose of a statute, as mentioned in its preamble, is temporary, the statute cannot be regarded as temporary when no fixed period is specified for its duration. Cessation of transitional legislative power has no effect on the continuance of a perpetual Act enacted during the continuance of that power. The duration of a temporary statue may be extended by a fresh statute. But it appears that after a temporary statute expires, it cannot be made effective by merely amending the same. The only apt manner of reviving the expired statute is by re-enacting  a statute in similar terms or by enacting a statute expressly saying that the expired Act is herewith revived. 
· Who May repeal Laws? A power to make a law with respect to the topics committed to Parliament or State legislatures carry with it a power to repeal laws on those topics. Subject to any constitutional restriction, the general rule is that “the power of a legislative body to repeal a law is co-extensive with its power to enact such a law” and a legislature which has no power to enact a law on a particular subject matter has also no power to repeal the same.
· With regard to the steps in law making, we have seen that a draft should be prepared first. Then, discussion will be held. After that, the draft could be indorsed and it will become law. The law will also be published.
· repeal of law means making the law no longer have a legal effect. We have observed that a law could be perpetual until it is repealed. The principle is that a body that has a power to enact a law has also a power to repeal the same.
· repeal of laws may be express or implied. A repeal of laws is said to be express where the law is replaced by a law by specific declaration to that effect. On the contrary, an implied repeal of law is repeal by irreconcilable conflict between an old law and a recent one.
· HIERARCHY OF LAWS
· A federal constitution is a covenant of the union by which federal relationship is established. So as to make this relation perpetual, the covenant should be reduced to a written document. 
· Furthermore, in order to avoid misunderstanding arising there from, the terms of the agreement should be simple and understandable.
· The federal constitution, being the source of powers of both the central and the regional governments, is believed to be the supreme law. In the original sense of the term as used by Bryce, it is “rigid”.  So as to say that a constitution is supreme, we need to see its declaration to the effect that the power of the legislator to alter the constitution is either limited or non existent. In this respect, the federal constitution usually embodies a provision, which prohibits both the legislators of the whole country and of the parts to alter the constitution unilaterally. The supremacy of the constitution and its rigidity are the essential characteristics of the federal constitution and they are also the manifestations of the idea of federalism itself.
· This organ is also empowered by the Constitution to enact proclamations (federal statute)  [Art 55 of the same]. Thus, both treaties and proclamations come in to force by the act of this organ. Hence, now a question may arise with regard to the hierarchy between the treaties and proclamations. To put it in question, which one is superior in hierarchy between the treaties and proclamations? Which one is superior in hierarchy when conflict arises between the two? When laws are passed by the same body, the rule is that such laws are on equal stand on the ladder of hierarchy. Therefore, so long as international treaties and proclamations are ratified and enacted by the same body (the House of Peoples’ Representatives), they have equal status on the ladder of hierarchy.
· However, in order to say that international treaties have such position on the ladder of hierarchy, they have to be concluded in accordance with and the spirit of the Constitution of FDRE. In this regard, the present Constitution in its Art 86 asserts that international agreements concluded in the promotion of the external relation should respect and accord with the sovereignty of Ethiopia and the interest of its people. On this point, Dr. Fasil[1997] wrote: “taking a lesson from history, the Ethiopian Constitution insists on making it a matter of record  that the promotion of foreign relation must accord with the interest of peoples of Ethiopia”. Therefore, it is only so long as they conform to the declaration of Article 86 of the Constitution that international treaties being ratified by the same body which enacts the proclamations that they can stand equal in hierarchy with the latter. In such a case, if conflict arises between the two (treaty and proclamation) the one which is subsequent in time prevail over the other which is prior in time.
· We have seen that primary legislation normally refers to the enactments made by the supreme legislative organ of the country to which it belongs. Therefore, in our case, federal statutes (proclamations) enacted by the House of Peoples’ Representatives, which is the supreme legislative organ of the federal government [Art 50 (3) of the Constitution] fall under this group of legislation (primary legislation). 
· In addition to this, there are certain circumstances in which the primary legislation may include laws that are issued by the executive (subordinate) authorities. However, in such a case, for those laws to be categorized under the above group of legislation, the authorities enacting them should be empowered to do so by the supreme law (constitution). In connection with this, the FDRE Constitution confers the Council of Ministers the power to proclaim a decree of emergency [Art. 93 of the Constitution]. Hence, such decrees passed by this organ may also fall under the said category of laws.
· Nevertheless, the fact that both the proclamations and the decrees of emergency belong to the same group of law does not mean that they have equal authority in the hierarchy of laws. This is because, as a rule, in order to say that legislation made by different authorities are on equal footing in hierarchy; their makers should be on the same position in the power order. However, this is not true in the case under consideration. As said shortly before, the House of Peoples’ Representatives is the supreme authority of the federal government. As a result, the federal statutes (proclamations) enacted by it are superior to all other laws made by the federal authorities. Accordingly, the Council of Ministers, being a federal authority, is subordinate to the House of Peoples’ Representatives and thus the laws made by it are inferior to the proclamations.
· However, the status of the decrees of emergency proclaimed by the Council of Ministers is exceptions to what is said above. This is because, the Constitution empowers the Council of Ministers to suspend even democratic and political right provided there under through the decrees issued by it in time of emergency. Therefore, for stronger reason, it is possible to say that the decrees of emergency proclaimed by the Council of Ministers can repeal the proclamations. 
· The other group of law (derivative legislation) that are issued at the federal level include regulations and directives. The Council of Minister and each ministry issue these legislation. In this case, the Council of Ministers derives its power to make the regulations from the supreme legislator i.e. the House of Peoples’ Representatives through the primary legislation. Consequently, the position of the regulations and directives on the ladder of hierarchy is below the proclamations and decrees. However, in so far as the regulations are passed by the Council of Ministers, they are higher in hierarchy than the directives passed by each ministry.
· : INTERPRETATION OF LAWS
· All laws must be sufficiently clear and reasonably formulated to address their purposes. Laws should be clear not only to the lawyer but also to the layperson. However, this may not be achieved all the time. There may be certain situations that give raise the need to give meaning to a law.
· Interpretation is a process of giving meaning to thephraseology of the law. It is reducing the law into reality. “Interpretation is the art or process of discovering and expounding the intended signification of the language used, that is, the meaning which the authors of the law designed to convey to others”
· Interpretation of a law comprises of search for the soul of the law. The word interpretation can have a narrow meaning, i.e. finding the literal meaning of the words used and a wide meaning, i.e. ascertaining the intention of the law maker.
· We have grammatical and logical interpretations.
· . Grammatical interpretation implies that the meaning of the law is to be sought in the actual words used in it, which are to be understood in their ordinary and natural meaning. In other words, where there is no ambiguity in the language employed by the statute any other interpretation except grammatical interpretation is permissible. This is known as literascripta
Logical interpretation, on the other hand, is that which departs from the letter of the law and seeks elsewhere or some other or more satisfactory evidence of the intentionof the legislature.  This is known as “sententialegis”. Interpretation may also be classified as doctrinal, judicial, or legislative interpretation depending on who interprets the law
Who interprets the law: the scholars, the court (judges), or the legislature? In answering this question,
· Interpretation may be doctrinal, judicial or legislative.
A) Doctrinal Interpretation
Doctrinal interpretation is that “which is made in books, in reviews, in the classroom”. It is performed mostly by the legal scholars when they lecture, prepare articles, and books. Apart from that, the doctrinal interpretation propounded by scholars has “no other use than to influence court decisions”. This is best achieved through commenting on laws and judicial opinions, grouping points of law involved in analogous cases, and stressing inconsistencies, if any, that may crop up in the judges decision. Therefore, scholars interprate laws and would help judges to solve practical cases. Ethiopian cases, being mostly unreported, cannot be, a system so discussed. In other jurisdictions, the influence of scholarly commentators is strong when their opinions are unanimous (communis opinion doctorum) and thus constitutes “doctrinal custom”. In Ethiopia, there is no custom of such scholarly commentators and it is imperative to develop the culture. In so doing the Supreme Court case reports would help us.
B) Judicial Interpretation
When a case is lodged before the court, lawyers must argue why the law covers or does not cover the behaviour in question. Then, the judges must “find the meaning” of the law to decide whether it regulates the particular conduct at issue. This search for “meaning” is known as judicial interpretation“Judicial interpretation is that which emanates from a court when, in order to decide a case, it applies a law whose meaning is discussed before it.”  Administrative organs may interpret law to adjudicate cases.  It is important to note that if the meaning is not disputed, no need of interpretation but a simple application of the law.
C) Legislative Interpretation
Legislative interpretation is that made by the lawmaker.
a judge may not refuse to pass judgment on the pretext that the law is silent, obscure or insufficient. S/he would be guilty of a denial of justice. Under present Ethiopian law, such refusal to pass judgment might be charged as a breach of official duty under Article 420 Criminal Code, unless the law provides otherwise. 
The FDRE Constitution empowers the House of Federation to interpret the constitution [Art. 62(1) and 83(1)].
The House of Federation is required to be helped by the Council of Constitutional Inquiry [Art.82 of FDRE Cons]. The members of the Constitutional inquiry are by large lawyers and this is made to assist the House of Federation by professionals. In addition, this would enable the constitutional interpretation balanced. That means the nature of political instrument and legal document of the constitution are to be taken into account to interpret the Constitution.
· RULES OF INTERPRETATION IN GENERAL
A) The golden Rule of Interpretation
· The main purpose of judicial interpretation is to ascertain the intention of the legislature. In ordinary cases the Judges must resort to grammatical interpretation for ascertaining the true intention of the legislature. The golden rule of interpretation is that “if the words of the statute are in themselves precise and unambiguous, then no more can be necessary than to expound words in their natural and ordinary sense. The words themselves alone do, in such cases, best declare the intention of the law-giver”
· Lord Wensleydale called grammatical interpretation as the “golden rule” for the interpretation of statutes. He observed that in construing statutes and all other written instruments “the grammatical and ordinary sense of the words is to be adhered to unless that would lead to some absurdity or some repugnancy or inconsistency but no further.”
· The golden rule of interpretation guides us to interpret words as they are employed in the statute. In short, grammatical interpretation is known as golden rule of interpretation.
· B) The Ejusdem Generis Rule=
· According to ejusdem generis rule, a sweeping clause in a statute which says “all other articles whatsoever” may be interpreted to mean only articles of the same genus or species as those expressly dealt with by the statue.
· Salmond gives an interesting example of ejusdem generis which serves to restrict the meaning of general words to things or matters of the same kind as the preceding particular words. If a man tells his wife to go out and buy butter, milk, eggs and anything else she needs, he will not normally be understood to include in the term, ‘anything else she needs,’ a new hat or an item of furniture.
· It must, however, be remembered that where words are clearly wide in their meaning, they ought not to be restricted or qualified on the ground of their association with other words..
· Inconsistency or contradiction in law
Two provisions of the same or different laws may some times be inconsistent or contradictory. In such a situation, which of the provisions should be applicable becomes the issue that has to be decided by using rules of interpretation. There are three ways to decide this issue.
Firstly, the hierarchical position of the two laws must be seen. If they exist in different hieratical position like one in constitution and the other in primary or subordinate legislation, the rule applicable is the higher law prevails over the lower law.  In other words, it must be the higher law that should be applicable and the lower will have no effect for it violates the higher law.
Secondly, the two provisions may exist in the same hierarchical position cannot serve to decide the issue, because both are in the same hierarchical position. In such a situation their effective date i.e. the date on which they entered in to force must be considered as a reference. Because, the rule is that the later law prevails over the former law (exposterior derogate priori). In other words, the new or recent law must be applicable and the old law will have no effect for it is assumed that the legislator who made a mew law that contradicts with an old law of the same hierarchical position intended to repeal the old law by implication.
Finally, both the contradicting provisions may sometimes exist in the same law like for instance in the same code which implies that neither hierarchy nor effective date can be used to decide the issue because they are in the same hierarchal position even in the same law and also have the same effective date. The remedy for such a problem is referring to the nature of the laws whether one is general and the other is special rule in which it is usually the case. If one is in the general rules and the other is in the special rules lex special derogate generalis (i.e. special Rules prevail over general rules). Thus, the special rules must be applicable because they are special to the case at hand where as the general rules are applicable where there is no special rule governing the issue. Even though it may not arise in practice it is also possible to extend the issue to what would be done if both provisions in the same law are general or both are special. In this case it is possible to remedy the problem by applying the less general if both are general and the more special if both are special rules.
[bookmark: _GoBack]Further, we have seen that the House of Federation has empowered to interpret the Constitution. The members of the House of Federation being politicians be able to interpret the Constitution as a political document. As to its legal aspect, the House is assisted by the Constitutional Inquiry whose members are mainly lawyers. However, the interpretation seems to be time consuming.     
Furthermore, we have discussed that the provisos on human rights of the Constitution shall be interpreted in light of the international instruments of human rights. 
· JURIDICAL ACTS
· Juristic act- is defined as “as act that is intended to create, transfer, or extinguish a right and that is effective in law for that purpose.”
· It is also explained as “the exercise of legal power”
· The essential element in every juridical act is the declaration of will. Sometimes the juridical act consists of nothing else but the declaration of will as in the case of a testament. Sometimes, however, the declaration of will must be accompanied by another act of one or several of the parties. 
7.2) RIGHTS AND DUTIES
· The term “right” is defined as “something that is due to a person by just claim, legal guarantee, or moral principle (the right of liberty).” It includes a “power, privilege, or immunity secured to a person by law (the right to dispose of one’s estate)” Further the term is defined as a “legally enforceable claim that another will do or will not do a given act; a recognized and protected interest the violation of which is a wrong (a breach of duty that infringes one’s right)”
· Right is a correlative to duty; where there is no duty there can be no right. But the converse is not necessarily true. There may be duties without rights. In order for a duty to create a right, it must be a duty to act or forbear.
but s/he has no right to our love [John ChipmanGray, in Black’s; 2004: 1347].
· The term “duty” is defined as follows: “a legal obligation that is owed or due to another and that needs to be satisfied; an obligation for which somebody else has a corresponding right”
· A legal right – what is a legal right? The test for a legal right is –is the right recognized and protected by the legal system itself? Thus, a person may have a legal right to do an act, which is unethical and opposed to the standards of positive morality. However, this does not mean that the law is unreceptive to the general conception of right, which exists in a community, for the ethical views and positive morality of a given community naturally influence the law in its determination of the conduct, which it will protect, and of the actions, which it will prohibit. ‘Rights spring from right. Principles of liability, in the last analysis, must be derived from the moral sense of the community.
· Juridical acts are distinguished from material acts in that the latter consist in some action of physical relationship, such as claims for compensation for a literary work. Juridical acts, as we have discussed, are categorized into unilateral and bilateral, those addressed to a particular person and to anyone, intervivosand mortis causa, onerous and gratuitous, obligatory and real, promissory and dispositive, casual and abstract.
· We have learnt that some essential elements must be fulfilled for a valid juridical actsto exist. First and for most, we have seen that legal capacity is important: persons must be capable in the eyes of the law to perform legally binding juridical acts. In addition, a person should have a specific legal capacity that means s/he/it should have sane mind; attain the age of majority; and so on. Secondly, the actor must declare his/her/its will to create the legal consequences to have valid juridical acts. The declaration, as we have seen, may be either express or implied. The third pre-requisite for validity of a juridical act is that there must be concordance between what is manifested (or declared) and that is intended.
· Further, in order to have a valid juridical act, the declaration of intention should be serious. In accordance with the fourth pre-requisite for a valid juridical act, the will should be declared free from vices. Accordingly, the person is required to declare his/her its will without fraud, violence or threats. The fifth pre-requisite for valid juridical acts, as we discussed, is that the juridical acts must comply with the formality, particularly where the law provides the form. Further more, we have learnt that, the contents of juridical acts must be lawful. Thus, according to Article 1678 of the Ethiopian Civil Code, a contract (and a juridical act) must have lawful purpose and need not contravene the morality of the society. 
· We have also discussed the effects of juridical acts. The basic principle is that juridical acts create rights and obligations only as between persons who perform them. Thus, the rights and obligations of third parties may not be affected by juridical acts. This clearly shows the relative effect of juridical acts. Juridical acts performed by some one else representing another person will produce effects to the person for whose favour (name) they are performed.
· ETHIOPIAN LEGAL SYSTEM
· LEGAL PLURALISM
· legal pluralism is “a concomitant of social pluralism; the legal organization of society is congruent with its social organization”. As a result, “Law is present in every ‘semi-autonomous social field, and since every society contains many such fields, legal pluralism is a feature of social organization” [Griffiths; 1986: 38]. A situation of legal pluralism is therefore “one in which law and legal intuitions are not all subsumable within one ‘system’ but have their sources in the self-regulatory activities of all the multifarious social fields present, activities which may support, complement, ignore or frustrate one another”
· On this argument, African societies are amongst the most pluralist in the world, comprising as they do a diversity of tribal, ethnic, cultural and religious groups, different traditions, and people divided along urban and rural lives. It would therefore appear to follow that African states would manifest a healthy legal pluralism reflecting this diversity-but reality demonstrates that this is not necessarily a logical conclusion. Indeed, it may be possible to argue that there is a cleavage between social pluralism and rules which it generates on the one hand, and constitutional pluralism on the other
· Ethiopia being a country of different nations and nationalities, the Constitution grants the legislative, executive and the judiciary power to them. Therefore, both the federal government and the regions have those powers at the same time. This is the sense of legal pluralism in Ethiopia.
In short, the existence and practice of law in Ethiopia other than formally recognized ones may be categorized under informal legal pluralism.
· There are traditional dispute settlement mechanisms in Ethiopia. In traditional dispute settlement mechanism, customary laws of the respected ethnic group apply
Legal pluralism in Ethiopia, currently, recognizes and legitimizes the personal laws of Ethiopia’s religious and customary groups legal pluralism is the manifestation of federalism in Ethiopia that accommodates the rights of various multicultural society
Legal pluralism may be classified formal and non formal. In case of formal legal pluralism, the law clearly recognizes the applicability various laws. The Ethiopian Constitution recognized the validity and applicability of non state laws such as religious and customary laws in some fields of social activity (Art. 34(5))

· The existence and practice of law in Ethiopia other than formally recognized ones may be categorized under informal legal pluralism.
· LEGAL TRANSPLANTATION FROM FOREIGN SOURCES
· In most places at most times borrowing is the most fruitful source of legal change. The borrowing may be from within the system, by analogy-from negligence in torts to negligence in contract, for instance-or from another legal system. The act of borrowing is usually simple. To build up a theory of borrowing, on the other hand, seems to be an extremely complex matter. Receptions come in all shapes and sizes: from taking over single rules to (theoretically) almost a whole system.    
· What is the basis for a reception of law?   
· It goes with out saying that practical utility is the basis for much of a reception of law. The paramount reason for reception of law is economical for the borrowing country because it saves time that could be spent to draft a new, original law. Thus, it avoids a labour some law making particularly a new law.
· A problem related with reception is misunderstanding. The principle of a law may be misunderstood in the process of reception. For example, Huber’s theory of conflict of law was accepted in common law jurisdictions but not in the civil law. His third axiom was misunderstood.
· THE NEED FOR AUTHORITY
· Borrowing is often creative. However, it needs authority. This creativity may be very open. Ulricus Huber’s own theory of conflict of laws which he founds on three axioms all ostensibly based on Roman law.
· The enormous need for legal authority for legal decisions and reasoning is unveiled. It is this need for legal authority that often lends strength to transplants (or apparent transplants).
There are four aspects of legal transplantation
· First, they highlight the enormous influence of legal education or legal attitudes. Southern African students educated in law at Edinburgh imported to Botswana, Lesotho and Swaziland some Scots law. Thus, transplantation influences the legal education.
· Second, they show that though patterns of development can be discerned, the future development cannot be predicted. Chance plays too great a role.
· Third, when foreign law is given high authority, then when new situations arise, jurists may not find it easy to develop new law on the basis of irrelevant or even non-existent sources.  
· Fourth, they confirm the central role of authority in law making by subordinate lawmakers. Judges cite with all apparent seriousness what are regarded as the appropriate authorities, who are unhelpful or irrelevant, and they may seem to follow them when constructing their own route. 
CONFLICT BETWEEN FEDERAL LAWS AND REGIONAL LAWS
The laws that are enacted by the federal authorities and the state authorities are similar in form. The hierarchy of laws manifested at each level (federal and state) is also the same. But now the issue is, what is the hierarchical relationship between the federal and state laws?
In a federal system, the power of the state is divided between the two governments, which are not subordinated one to another but coordinate, and sovereign with in their own sphere of jurisdiction. Therefore, since each of them is sovereign with in the sphere of jurisdiction allotted to it, we cannot say that the idea of superiority exists between the federal and state laws that are enacted on matters under the federal and the state lists. The doctrine of paramount between the federal and state laws is understood in relation to the concurrent power. In connection with this, Where says “…if there is a concurrent jurisdiction, there must also exist some provisions to determine which authority, in case of conflict, to prevail. Because it is in this field that both of the legislators of the federation and of the member states enact laws on the same matters and thus conflict arises between the two. 
In order to say that there exists conflict of laws in federal systems, such laws should be made by the federal and the state legislators having the same power (concurrent). In addition, there should be repugnancy between the command or power contained in the federal statutes and the command or power contained in the state statutes. Thus, in such a case, the state enactments shall, to the extent of repugnancy, be void, and the federal statute shall prevail.
Nevertheless, does Art. 98 of the FDRE Constitution clearly indicate whether or not that the legislators of the two governments enact laws independently in the exercise of their concurrent power and thus conflict arises between the two laws? Art 98 of the Constitution is not clear on this point, and hence, this provision can be interpreted in two ways:
1. The above article can be interpreted to mean that the legislators of the two competent governments can independently make laws which enable the two governments to collect their revenue from the taxes mentioned hereunder. This can be understood from the heading of the article. It says “the concurrent power”. Therefore, since we have said before, that the concurrent field is the area in which both the general  and regional governments have common jurisdiction, they enact laws with respect to the same subjects. In such a case, if conflict arises between the federal and state laws, the rule is that the federal laws should prevail over state laws. However, this rule is not embodied in the FDRE Constitution. In other words, the Constitution of FDRE does not stipulate a provision, which shows the superior and inferior relation between the federal and state laws. However, it would have been better had the Constitution incorporated a provision to solve the problem of conflict between federal and regional laws.
2. Art 98 of the Constitution may also be understood to mean that the two governments by agreement, concluded as between them, may levy and collect together the taxes that are listed in the same article. The term “jointly” as employed in the article under discussion supports this very interpretation. If the provision which deals with the concurrent power is interpreted in this way, it is, their agreement which becomes the governing law in case dispute arises between the two government and thus there is no need for the two legislators of the federation and of the member states to enact laws independently for the purpose indicated in art 98 of this Constitution.
It is difficult to say the Article 98 of the Constitution embodies a true concurrent jurisdiction. Because as we have seen above, the concurrent jurisdiction is one under which both the federal and the state government exercise the power independent of each other. However, this is not true under the Constitution of FDRE. Moreover, since the Constitution does not stipulate a provision which deals with the hierarchy between the federal and state laws. In case conflict arises between the two, such conflict is resolved only by the amendment of the provision dealing with this issue. However, in so far as the amendment of the constitution requires a special procedure, resolving such conflict does not become easy.
OFFICIAL NORMS AND UN OFFICIAL NORMS
· Official norms are standards that emanate from the law of the government. An official is expected to behave according to those standards that are accepted as guidelines in performing official duties.
Unofficial norms, on the other hand, are those standards of behaviour accepted by the society. There fore, the right or wrongness of a given behaviour is tested against the “basic norms” that are accepted by the society. In general, a norm is a model or standard accepted by society against which society judges someone or something. For example, the society has a standard to judge a given behaviour as right or wrong
Conflict could arise between official norm and unofficial norms. In such a case, the official norms should prevail over, and the officer should be judged by the standards of his/her office.
INSTITUTIONAL FRAMEWORK IN ETHIOPIA
THE FEDERAL LEGISLATURE
The House of People’s Representatives exercises federal legislative powers pertaining matters that follow:
· utilization of land, 
· natural resources,
· of rivers and lakes crossing the boundaries of the national territorial jurisdiction or linking two or more states;
· inter-state commerce and foreign trade;
· air, rail, water and sea transport, major roads linking two or more states, postal and telecommunication services;
· enforcement of the political rights established by the Constitution and electoral laws and procedures;
· nationality, immigration, passport, exist from and entry to the country, the rights of refugees and of asylum;
· uniform standards of measurement and calendar; patents and copyrights;
· the possession and bearing of arms;
· enactment of the penal, labour and commercial codes;
· enactment of such civil laws as are designated by the House of Federation necessary to establish and sustain a single economic community;
· determine the organization of national defence, public security, and a national police force;
· declaration of state of emergency and a state of war;
· enactment of state of emergency and a state of war; 
· administration of the National Bank and foreign exchange;
· levying of taxes and duties on revenue sources reserved to the federal government;
· ratification of international agreements concluded by the executive; 
· approval of the appointments of federal judges, members of the council, ministers, commissioners, etc. 
· enactment of laws to determine the powers and functions of the Human Right Commission and the Ombudsman;
  THE HOUSE OF FEDERATION
· The House of Federation has the principal power of interpreting the Constitution authoritatively or better still, it is the ultimate interpreter of the Constitution. Thus, it can adjudge with final authority any law to be contrary to the Constitution hence with not legal effect or vice versa.
Its other powers and functions include the following:
· It organizes the Council of Constitutional Inquiry, a kind of a technical body that gives its recommendations to the House of Federation on issues of constitutional interpretation as they arise from any interested party. Members of the Council include the President and Vice-President of the Federal Supreme Court, six other legal experts, three members of the House of Peoples’ Representatives. 
· Decides on matters relating to the rights of nations, nationalities and peoples to self-determination.
· Determines the division of revenues derived from joint federal and state tax sources and the subsidies that the federal government may provide to states.
· Single out those civil matters, which seek enactment of laws by the House of Peoples’ Representatives.
· Orders federal intervention in the event of any state, in violation of the constitution endangers the constitutional order. 
· FEDERAL JUDICIAL ORGANS
The Constitution enshrines a broad range of principles of cardinal importance regarding the judiciary. One of these is the establishment of the independence of the judiciary. By so doing it puts on a firmer pedestal both institutional and personal autonomy.
The Constitution recognizes religious and customary courts and envisages their establishment by law, while those already functioning continue to exist. 
THE EXECUTIVE ORGAN
The executive organ is the other organ of a state. However, our discussion is limited only to the justice organ.
A)  FEDERAL PROSECUTION ORGANS
There are various prosecution organs at the Federal level. Let us discuss them below.
I)  The Ministry of Justice
The Ministry of Justice is principally and pretty exclusively responsible for the prosecution of federal crimes throughout the land. Its specific powers and functions of prosecution relate to offences subject to the criminal first instance and appellate jurisdiction of federal courts provided by law. The Ministry also institutes, causes to be instituted or intervenes in civil proceedings affecting the public and federal government.
II) The Federal Ethics and Anti-corruption Commission 
The commission carries out exposition, investigation and prosecution of offences of corruption and impropriety falling under the jurisdiction of the federal government [Proc No. 433/2005. Art 6(3)]. Accordingly the Commission has given the power to investigate or cause the investigation of any complaints of alleged or suspected serious breaches of the codes of ethics falling under its jurisdiction[Proc. No. 433/2005, Art. 7(3)] with regard to corruption crimes, the Commission has the power to investigate and prosecute or cause the investigation and the prosecution of any alleged or suspected corruption crimes as specified under the Criminal Code falling under its jurisdiction[Proc. No. 433/2005, Art 7(4)] Similar institutions are being established in the regional states. 
III)  The Special Prosecution Office
It appears obvious from the way it is labelled that it is a prosecution institution. It is constituted by law to conduct investigation and prosecution of crimes of genocide and crimes against humanity (which are punishable crimes under the penal code of the country) by members and officials of the previous regime. It carries the appellation special because it would only function for the duration of the proceedings. Once the proceedings are over (which they apparently are nearing completion) it shall cease to exist as institution. 
IV)The Ethiopian Revenues and Customs Prosecution
The Ethiopian revenues and customs prosecution, just another of the few special prosecution institutions, exercises the power of investigation and prosecution of crimes in respect of violation of federal customs and tax laws [Proc No 587/2008, Art 6(10)]. The Authority shall have its own investigators and prosecutors in order to carry out the power on investigation and prosecution of tax and customs crimes [Proc No 587/2008, Art. 16].The Authority may delegate its power of investigation and prosecution to regions[Proc No 587/2008, Art. 6(13)]. This would enable the Authority to carry on its power properly.
STATE INSTITUTIONS
· STATE Council
The State Councils exercise exclusive legislative power on matters falling under state jurisdiction provided by the Federal Constitution and over matters not expressly given to the Federal and/or State Councils by the Constitution. 
· STATE COURTS 
· State judicial power is vested in state courts. The structure of the state courts comprises state supreme, high and first instance courts. These courts exercise judicial authority with in state jurisdiction and the jurisdiction of federal courts as delegated by the federal Constitution.
ADMINISTRATION OF JUSTICE IN ETHIOPIA 
Courts play a great role in the administration of justice. The FDRE Constitution makes clear the role of courts. The preamble of the Constitution articulates that the Nations, Nationalities and Peoples of Ethiopia are strongly committed to build a political community founded on the rule of law. It also emphasizes on the respect of individual and people’s fundamental freedoms and rights [Preamble, 1st and 2nd paragraphs]. This shows the close relationship between rule of law and the respect of rights and freedoms in Ethiopia. 
The principle of rule of law and respect of rights is ensured by the application of laws on each and every person by the courts. The government is required to work within the limits without violating the rights of individuals and people’s. On the other hand, individuals are required to live up to their rights. The administration of justice made by courts is to adjudicate on disputes so as to ensure a balance between the power of state and rights of individuals.
In general, the court is empowered to check that the rights of individual are not abridged or violated by the government. 
Last unit about ADR
· Alternative dispute resolution is a mechanism to settle disputes out of the court of law. Arbitration, mediation, conciliation are types of alternative dispute resolution mechanisms.
· Alternative dispute mechanism offers more informal procedure than that of courts,it is expeditious, and less expensive.
· The Ethiopian people are very much accustomed to settle their disputes rather than going to the courts of law. Customary laws that are easily accessible to the people are applicable. Thus, we have seen that settling disputes out of court is a co-existent mechanism in Ethiopia.
· Contradiction between formal and tradition mechanisms of dispute settlement is very high in Ethiopia. In such a case, we have observed that the formal mechanisms should prevail.
end

2. Legal History and Traditions
UNIT ONE 
 Preliminary Considerations
Definition of legal history- it is z study of the origin and development of past legal systems, both early and modern legal systems.
Approaches to legal history
*unitary or isolationist approach-  the subject of legal history should focus on the past societies themselves, the legal rules, legal principles, legal standards and the changes therein by disregarding factors such as social, political and economic for the sole purpose of understanding those past systems.
* holistic or the sociological approach- It refers to the inclusion of economic, religious, social political institutions of past societies.
* technical approach-states that legal history should limit itself to gather the legal problems and understand the legal reasons why these solutions were chosen by past societies.
* mixed approach is a combination of the unitary, the holistic and technical approaches, bases itself on the idea that the three approaches have positive elements.
Reasons for studying legal history- to clarify the present legal systems, to help us solve legal problems of to day, allows us to be sensitive to legal systems, as legal history reveals that different communities have solved the same legal problems in quite different manner.
The concept of legal system- a synergy of legal rules, legal principles, legal standards, legal policies, legal structures, legal tradition, legal actors, legal extension and legal penetration operating in a given geographical area.
A legal system may refer to the present or the past legal system.
Legal structure encompasses law schools, bar associations, the police, courts, the legislature, the executive and prison administration.
Classification of legal systems- Currently, there are about two hundred legal systems in the world.
Categorization of legal systems of the world has a couple of importance: technical and authority. The first reason is technical because the study of the history of laws of societies is systematic.
authority in the sense that those legal systems that are grouped together can borrow legal materials from one another where there are gaps.
Z basis of classification of a legal system/legal tradition r, Ideology, Historical development, Distinctive legal mode of thinking, Distinctive legal institutions, Source of law
Legal Tradition- a set of deeply rooted and historically conditioned attitude of the majority of the members of a given legal system towards the other elements of that legal system.
Legal tradition is the abstract element of a legal system.
The attitude directed towards a legal system can be hostile, neutral or favorable.
Legal Transplantation- legal borrowing, legal importation, legal reception and legal taking. Legal transplantation refers to the transfer of legal rules, legal principles and legal concepts from one or more than one legal system to another legal system.
Z reasons 
-the laws are accessible in terms of language - found out to be fruitful
- the recipient country decided to modernize its legal system
- as a result of migration or commercial intercourse
- the important elites are attached to the legal system and education of the donor country
-A country may be forced to accept the laws
Legal penetration- z aspiration or z assumption 
Legal extension- the extent to which people or the state actors are actually following the imported laws.
Reasons for the gap r,  the imported laws have not yet been sufficiently communicated to the people, the laws are published in the English language, huge percentage of illiterate population, the laws were defectively transplanted.
                                                                         UNIT TWO 
Ancient Legal Systems
Three early legal systems
The Babylonian (Mesopotamian) legal system- passed through three stages, fighting b/n kingdoms, coming of Hammurabi,  The Code
The first and basic principle behind the Code of Hammurabi was an eye-for-an eye principle of punishment.
The second feature of the Code was that it was not systematically written.
the Code was the expression of the Mesopotamians that the rule of law, in its crude form
the Code lasted for a longer period of time
2)The Greek legal system- reached its highest stage in the 5th BC. The system started declining in the 4th BC and finally to collapse in the 2nd BC owing largely to the conquest of Greece by the Romans.
-the Greek did not build an empire, unlike the Romans and the Mesopotamians.
- The Greek directed their energy to abstract thinking; they were not technocrats; rather, they were idealists.
- The Greek city-states lacked legal structures such as courts, prosecution offices, police and prisons. * so zey failed 2 formulate strong private law . 
3) The Roman legal system- The first phase lasted from 8th BC. to 2nd BC. In the course of these centuries, Rome was a little city.
The XII Tables was developed in a response to popular demand; the lower class rebelled demanding that the law had to be known in advance. 
The XII Tables reflected the belief on the part of the Romans that law should be written in advance, communicated to the governed and the law had to be left to the judges alone to apply and interpret.
Prior to the creation of the XII Tables, the Romans believed that laws were made and modified by gods.
The next stage lasted from 2nd BC through 2nd AD, formed an empire.
For z big power an elaborate and sound private law was needed. This was the period of the Classic Roman Private Law. Roman private law of the period was sound both technically and philosophically.
Rome disintegrated after the 2nd AD, divided into two: the Western and the Eastern parts. The Western Roman part was conquered by the German tribes called Barbarians & came up with their own laws. 
The Eastern Roman empire, also called the Byzantine Empire, survived up to 15th century AD. Emperor Justinian (527-565 A.D.) was one of the famous emperors of the Eastern Roman Empire.
 He sponsored a code called Corpus Juris Civilis in the 6th C. This code is taken as the origin of the civil law tradition. Jurists coined the term `justice` after the name of Emperor Justinian. 
The Justinian legislation is divided into four parts
* The Code: The Justinian Code contains the entire body of imperial legislation. it includes imperial decrees issued prior to the days of Emperor Constantine and after the days of Emperor Theodosian
* The Digest: contains fragments of classical texts digested according to the subject matter regulated. 1st century B.C. to the 4th century A.D., 2000 books were examined.
* The Institutes -are basically a textbook enacted into law for educational purposes.
* The Novellae: new imperial decrees, is a collection of decrees issued by Justinian, contain provisions concerning administrative reforms, church policies, and private law.
Common Features
Z 3 legal systems operated on the assumption that human beings were unequal eg slavery, foreigners did have few rights , had shown an amazing degree of stability, assumed that laws were made and modified by supernatural entity, laws initially were non-technical, which means the legal rules lacked developed principles and developed institutions.
UNIT THREE
Major Legal Traditions of the World
3.1 The French Legal System
Civil law- The French legal system belongs to the civil law tradition & has borrowed legal style from Roman law.
in early and classical Roman law, jus civile was the law governing the relations of Roman citizens.
In modern times, the term ``civil law`` refers to those legal systems, especially in their methodology and terminology, shaped decisively by the Roman law scholars from Middle Ages to the 19th C. 
The era of customary laws in France- Before the French Revolution, traditional customary laws prevailed in the north. The rules were Germanic customs while Roman law influenced the southern part of France. Roman law gradually spread northwards. 
France received Roman law because on the ground that it had been accepted by custom or by reason of its quality. The existence of diverse customary rules and edicts created some degree of legal uncertainty in France, &  need for a single, unified code of laws. 
In their move to eliminate legal uncertainty, some practitioners attempted to record customary laws of particular regions in France.
The recording of customary rules saved France from the massive reception of Roman law, which took place in Germany.
The drive towards codification- The Court of Paris, which had very wide jurisdiction in the16th century, was one of the key actors in France’s effort to unify its private law. 
Practitioners and royal administrators also favored unification of law in France. The king played an important role by ordering compilation of customs.
On the eve of the Revolution, all the important customary rules were codified.
The Revolutionary Period (1789–1799)- The Revolutionary leaders gave up the idea of having general codes and in stead they introduced partial changes.
Under the government of Napoleon, France adopted a comprehensive code of law in 1804. The code included many of the victories obtained during the Revolution such as individual liberty and equality before the law. 
incorporated most parts of Roman law. It became a model for civil law systems. Its most important aspect of the code was that the law was written, as opposed to judge-made, and in a non-technical style and thus more accessible to the public. It regulated much of private law matters. 
The Code Civil is founded on the idea of the Enlightenment & as a whole was highly influenced by the theory of natural law.
Only in France was the Code was the product of a revolutionary movement. Only in France, there was complete harmony between social reality and the idea of society on which the code was based.
Spread of French law: French law spread first to Europe, then, to Africa, Asia and Latin America & was transplanted to Europe primarily through military force.
     3.2 The German Legal System
Background- belongs to the civil law tradition, has borrowed legal style from Roman law, emerged in the 11th C with the development and organization of the city-states and principalities.
During the 13th century, German law followed the movement towards compilation and further refinements of the territorial and feudal law of the region. 
Germany came in contact with Roman law relatively late (by the middle at 15th century).
The reduction of imperial power in favor of too many principalities was very conducive to the reception of Roman law. There was no common private law, no common German courts system, and no common fraternity of lawyers, which could have opposed and delayed the introduction of Roman law.
there were no strong central courts endowed with royal authority, nor any group of royalist lawyers to make the effort to produce a unified private law. Roman law was not considered as a foreign law.
Modern German law actually begins with the revived interest in natural law combined with a movement for national codification.
The Padectist School: It was the historical school of law that produced the Pandectist school whose only aim was the dogmatic and systematic study of Roman law material.
The first move towards the codifications of unified German private law occurred about the middle of 19th, the pace makers being commercial law and the law of negotiable instruments. The enactment of the German civil code was not accomplished until 1896. It came into force on 1 January 1900. 
It had unnecessary scholastic structure. This structure is the result of the influence of the abstract conceptualism of the Pandectist School. The Code uses legal jargons. The code has a complicated system of cross-references. It ignored many legal traditions of Germanic origins. 
The German codes were not transported so extensively as the French codes. They were transplanted at the end of the 19th century to Japan and thereafter to some African countries.
Germany did have few colonies, as she was a latecomer to the scramble for different parts of the world, the codes were a bite sophisticated and complex, when the German codes were put in place at the beginning of the 20th century in Germany, many countries had already adopted laws from France and Great Britain.
3.3 The Common Law Tradition- British and American legal system give recognition to judge-made laws.
The British legal system- has maintained itself without major interruption since 11th century while the American legal system has survived since 17th century.
is devoted to the careful and realistic discussion of live problem.
American judge Holmes: ``the life of the law has not been logic; it has been experience``
The influence of Roman law on the common law of England has been minor.  
England created the common law in the 14th century. 
Equity is a part of substantive law distinguished from the rest by the fact that it was developed by the decisions of a   particular court, the Court of Chancellor.
The rules of equity did not seek to replace the common law.  Instead, equity supplements to the common law.
The Influence of Roman law: For two reasons England never received Roman law in comprehensive way. The closed organization, the professional solidarity, and the political influence which the class of English lawyers.
Spread of British laws: Originated in 11th century, the English legal tradition expanded itself predominately through colonialism. The expression ``the sun never sets in the British Empire``
The American Legal System- The colonies settled disputes by priests applying the verses of the Holy Bible. The colonies had had loose connection with one another.(z age of theocracy) 
The colonies made important exceptions to the common law. The colonies reflected that exception by issuing special statutes.  
The emergence of the professors and their influence led to some changes. First, it resulted in the gradual weakening of the extreme individualistic ideas of the period.
Some of the law professors argued that law is not precedent, nor to be found in the statutes. But law is what the courts and officials do. This theory of law is known as legal realism. 
Itself a product of 17th and 18th centuries transplantation of the British legal system, the legal system of the United States of America (especially constitutional law, criminal procedure and anti-trust law) was taken to Japan immediately after the WW2. 
Via the influence of international organizations such as the IMF and the World Bank, some aspects of constitutional law of the United States of America was transported to countries in Latin America, Africa and Asia.       
Shared Features of the Western Legal Traditions: The most obvious feature of modern civil law is that it is codified.
Another prominent feature of modern civil law is the sharp distinction between public law and private law.
Modern civil law makes a sharp distinction between substantive law and procedure.
3.4 The Socialist Legal Tradition
Origin: The socialist legal tradition originated at the time of the October Revolution of 1917. Before that event, the dominant legal tradition in the Russian Empire was the civil law.
Primitive society versus communism: The state of affairs envisage under communism seems to be similar to the conditions that prevailed during the primitive society.
In both primitive and communist systems, economic classes, private property, the state and law are non-existent. 
 To the Marxist-Leninist, however, the early society represented not communism, but communalism.
Perception about law: The socialist attitude is that all law is an instrument of economic and social policy.
Law emerged as an instrument for regulating the external conduct of the evil man.
Purposes of socialist law: The historical mission of socialist law is to advance society towards socialism and ultimately towards communism.
Socialist law is featured by the tradition of codification. It  does not recognize the division of law into public and private law. Socialist legal traditions consider all law as public. 
Spread of socialist laws- socialist law was rooted in the philosophy of Marx and Engle’s; in early 20thc, revolutionaries in Russia converted this anti-western dominant thinking about law and society to a full-fledged legal system.
3.5 The Islamic Legal Tradition
owes its origin to divine power-Allah,  encompasses the spiritual as well as the secular activities of Muslims. It  interplayed with common law and civil law systems in 19th and 20th C. 
Shari’ a, which can be literally translated as "the road to the watering place" or "the clear path to be followed," means in the legal context, "the sacred law of Islam." It encompasses the entire system of Islamic law, dictating penal laws and daily religious, social, and personal interactions.
Muslim legal scholars admit that the Sharia law is not put in a comprehensive and orderly form.
There are ethics, history, wisdom, sayings and legislation in the Holy Koran. It is the totality of rules, which Allah has laid down and revealed to Prophet Mohammed for governing man's behavior.
The first and most important source of Shari'a is the Holy Koran.
Qiyas comes to operation when the other three sources of law become inadequate to address a given legal issue.
The Suna is the second source of Islamic law. It is the totality of the inspired practices of the prophet.
Ijma, is the consensus of Islamic legal scholars on any particular point of law. 
The final major source is the concept of deduction by analogy, Qiyas, which involves the use of logic and reason.  
Degree of external influence: In cases where the conflict has been less manifest, acceptance of western commercial and maritime law was successful.
Spread of Islamic law- has been taken to the coastal parts of West, North, East and South East Africa, on some occasions also to deep into the heart of Africa, owing to such factors as commercial intercourse and migration.
3.6 The African Legal Traditions
The dead, gods and the living are considered to be the actors responsible for making the African laws.
The rules governing under developed societies deal both with behavior and with the settlement of disputes.
Features- African legislative is invisible: composed of gods and ancestors.
African law seeks to preserve the group and peace, sees the woman generally as inferior to man, Conciliation plays a very important part, Custom is the natural source, unwritten. 
Modern African law is a collection of laws and habits of legal thought.
External contacts: African law has not escaped outside influence.
systems of most African countries allow courts to apply African Customary Law, though with some restrictions.
Legal Convergence and Divergence
Legal convergence brings legal systems of the world closer to one another while legal divergence drifts them apart. It simplifies legal rules and institutions for the lawyers, as legal convergence rests on uniformity. 
Legal divergence, on the other hand, complicates legal rules and institutions, as it rests on essential differences.	
Legal convergence brings about simplicity and certainty in the application of laws.
factors contribute r single market, the trend towards convergence of European systems, the growing influence of European Community law on EC Member States.
Approaches to Divergence and Convergence
1)The jus commune theory- in the era before the rise of the nation State, the entire ‘civilized world' was governed by one legal system:  the Roman-Canonic jus commune.
2)Legal evolution theory: proceeds on the basis that legal change is a natural process, which will proceed inevitably and irresistibly because it is controlled by forces beyond human power.
3) Natural law theory: argues that the common nature of human beings will eventually lead to the creation of similar social structures, laws and legal systems.
4) The Marxist theory- argues that law is mere superstructure.  Accordingly, law is merely another instrument for the furtherance of certain economic, social and political ideals.
Modes of convergence
-Active programs for the unification of law    - Legal transplantation 
- Natural convergence                      - Current developments
UNIT TWO
Aspects of the Legal System of Ethiopia 
Conceptions of Law in Ethiopia - The foundation of the natural law theory is the belief that law is divine by its very nature, and that law is something coeval with mankind itself.
The Sources of the Six Codes- A legal document may be a constitution, a proclamation, a regulation, a directive, a testament and any other legal document , Material source 
Zese may be obtained from public opinion, pertinent books, experts, past legislation, foreign sources and research, etc.
Z Sources of the six codes r equity, religious percepts, natural law, the Fetha Nagast, treaties, Customary Laws, Fewese Menfesawi, z 1930 Penal Code, 
Cases: On two occasions, Ethiopia compiled past decisions, in 1908 by Emperor Menilike II and 1950`s by Emperor Haileselassie I. The first attempt at compilation of judgements was made for the purpose of enhancing predictability in the legal system of the country. The latter compilation of past decisions was made with the view to giving information to the drafters of the six codes. And compilation of past decisions immediately before the codification project in Ethiopia was called the Digest of the Old Ethiopian Judgments.
Statutes: In 1920`s, early 1930`s and 1940`s Ethiopia passed several statutes. The following may be cited as examples: the nationality law, company law, loan law, bankruptcy law, business registration law and banking law.
Justifications:- One reason is the country’s exposure to codification. Fewese Mefesawi, The Fetha Nagast ,The 1930 Penal Code,There were several statutes issued in 1920`s, 1930`s and 1940`s.
-Policy instructions
* Amicus curiae suggests that interested individuals should be given a chance to participate in the administration of justice. The term ``interested individuals`` is very broad for sure the term includes the parties directly affected by the outcome of a given litigation.
Constitutional Development of Ethiopia-  the 1931, 1955, 1987 and 1995 constitutions.
In the year 1974/75, Emperor Haileselassie I sponsored a draft constitution. The draft was finalized. The principal aim of the draft constitution was to calm down the various uprisings against his rule, among others, by trying to put a constitutional monarchy in place.




[bookmark: _Toc213854397]3. JURISPRUDENCE 
UNIT ONE
[bookmark: _Toc213854398]GENERAL CONSIDERATIONS
What is Jurisprudence- comes from the Latin term juris prudentia, which means "the study, knowledge, or science of law." This signifies that like any other social study, law can also be studied scientifically or systematically.
 it seeks to analyze, explain, classify, and criticize entire bodies of law.
It compares and contrasts law with other fields of knowledge such as literature, economics, religion, and the social sciences.
It raises fundamental questions about the law itself & focuses on even more abstract questions, including, what is law?
Why we study Jurisprudence- it develops the ability to analyze and to think critically and creatively about the law. 
At a professional level, jurisprudence is the way lawyers and judges reflect on what they do and what their role is within society.
Schools of Jurisprudence 
1) Natural Law School     2) Legal Positivism (Analytical School)
3) Historical School: views law as an evolutionary process and concentrates on the origin and history of the legal system.  
4) Sociological School: Unlike the Historical School that conceives a nation’s law as tied to the primitive consciousness of its people, sociological conception of law locate the law in the present-day institutions of its society.
5) Legal Realism- conceives law as judge made and by doing so it puts the court at the center.
[bookmark: _Toc213854404][bookmark: _Toc213854405]UNIT TWO
CLASSICAL NATURAL LAW THEORY
The Notion of Natural Law- its adherents believe that beyond, and superior to the law made by man are certain higher principles, the principles of natural law.
It comprises a body of permanent, eternal truths, truths embodying precepts of universal applicability, part of immutable order of things, unaffected by changing human beliefs or attitudes.
Ancient Greece: Natural Law as Source of Justice and Virtue 
1)Socrates - his idea of law as recorded in Apology and Crito, two different writings written by his pupil Plato. Apology is all about Socrates’ defense in court, while Crito is a discourse made between Socrates and his friend Crito in prison.
In his apology , he importantly said that it was good to obey the law and the order of a commander so long as they are just.
Socrates justified the coercive power of the state laws (positive law) and thereby upholding and respecting the decision of the courts (not to escape from prison) on three grounds.
* on moral grounds,to do injustice in return for injustice or to return harm for harm is also bad.
* citizens are not justified to back-harm their country whatever harm the country caused to them.
* there was a tacit agreement between Socrates (and other citizens for that matter) and the state of Athens
2) Plato- concerned to redefine the nature of justice by relating it to something far more permanent and absolute than the nomos (man-made laws) of the city-state.
3) Aristotle-There are two sorts of political justice, one natural and the other legal. The natural is that which has the same validity everywhere (as fire burns both in Greek and in Persia are the same) and does not depend upon acceptance; the legal is that which in the first place can take one form or another indifferently.
The Stoics: Natural Law as a Reason- existed from the life time of its founder Zeno (during the 3rd century BC) down to about the fourth century AD & represented by the writings of Cicero, Seneca, and the Emperor Marcus Aurelius.
· The conception of a universal law for all mankind under which all men are equal;
·  The idea of a method of deriving universal principles of law from the observation of the laws of different people;
·  And the conception of a law binding upon all states, which has got today the name “international law”.
Stoics added flesh to the bones of natural law. Tolerance, forgiveness, compassion, fortitude, uprightness, sincerity, honesty – these were the qualities that the Stoics believed that natural law required of men.
 Cicero-Law is the highest reason, implanted in nature, which commands what ought to be done and forbids the opposite. True law is right reason in agreement with nature. To curtail this law is unholy, to amend it illicit, to repeal it impossible. 
Seneca has also emphasized the need for  rational approach, i.e. that man shall live in harmony with nature.
Christianity: Natural Law as Morality
St. Augustine of Hippo- De Civitate Dei (the City of God), the will of God is then seen as the highest law, eternal law, for all people.
Nothing which is just is to be found in positive law which has not been derived from eternal law.
St. Thomas Aquinas- Summa Theologica, (1) Eternal Law; (2) Divine Law; (3) Natural Law; and (4) Human Law
Nature of Man and Justification for Law- The medieval power of the church dissolved with the coming of Renaissance and political writers such Hobbes, Locke and Rousseau.
Tomas Hobbes- Leviathan, postulates a natural condition of mankind in order to explain the origin and nature of the state and to show the justifications behind a strong sovereign power. He imagined a natural condition of man, termed as State of Nature, in which there was no law and government.
John Locke- The Second Treatise of Civil Government, Unlike the Hobbessian picture of man’s natural condition, which was a state of perpetual warfare, Locke depicts the state of nature as one of peace in which most men respect the lives, liberties, and estates of others. These are the natural rights of man, given to him by the law of nature which commands that “no one ought to harm in his life, health, liberty, and possession”.
Kelsen’s Criticism on Natural Law Theory
-Natural law confuses value and reality- Value is not immanent in natural reality. Hence value cannot be deduced from reality.
-Good/Bad contradiction- Natural lawyers justify positive law (man-made or human law) on the ground that these are needed because of man’s badness. At the same time their doctrine requires an assumption that man is good, because it is from human nature that the principle of natural law are to be deducted.
-Insincerity- Where a law of the state conflicts with natural law do natural lawyers in fact say that a citizen should disobey it?
-Absolute values and Relative values- knowledge is relative to the person seeking it. Reality exists only in relation to our own feelings and convictions.
So, there is one nature but we have different systems of law; different beliefs of goodness and badness.
[bookmark: _Toc213854427]UNIT THREE
[bookmark: _Toc213854428]THE REVIVAL OF NATURAL LAW
[bookmark: _Toc213854429]Introduction- the massive human delinquencies by the Nazis during the Second World War and the emergence of totalitarian States and dictators stimulate in the 20th c the rethinking of natural law theory. Jurists raised questions whether positive law is adequate enough to protect mankind.
Procedural Natural Law: Lon L. Fuller- Morality of Law, published in 1963, His first step was to repeal all existing laws and to set about replacing these with a new code.
In a legal system the laws must be: Generality (not made ad hoc or for temporary purpose only), Published, Prospective, not retroactive, Intelligible (clear or understandable), Consistent, Capable of being complied with, Endure without undue changes, Applied in the administration of the society
These qualities make up the ‘inner morality of law’.
Substantive Natural Law: John Finnis - Natural Law and Natural Rights, there is a strong affinity between Finnis’ view of natural law and that of Aquinas.
the major difference is that, for Finnis, the existence of God is only possible explanation for the comparative order of that he seeks to project on human values, not the necessary reason. Finnis instead states that his goods are self-evident.
Finnis’ seven basic goods r life, knowledge, play, Aesthetic experience, Sociability or friendship, Practical reasonableness & religion. 
Finnis asserts is that these goods are not the result of speculative reason. They are not goods because of anything, they are just good.
[bookmark: _Toc213854442]UNIT FOUR
[bookmark: _Toc213854443]POSITIVISM
[bookmark: _Toc213854444]Introduction
by requiring that all law be written or somehow communicated to society, it ensures that the government will explicitly apprise the members of society of their rights and obligations.
positivism reduces the power of the judge to the application of laws, it does not allow judges to make laws.
Influence of David Hume- it was Hume who first opened the eyes of positivists who challenged the close relationship of law and morality; that law has nothing to do with morality or religion. Law should be investigated beyond any bias of morality. 
Jeremy Bentham- had many specific complaints about common law theory and its practice.
[bookmark: _Toc213854446]The Command Theory: John Austin’s Positivism
Law is a command of the sovereign enforced by sanction.
Strongly influenced by Hume and Bentham, Austin wrote that the starting point for the science of law must be clear analytical separation of law and morality.
positive morality is distinguished from positive law; and it is positive because it is laid down by human beings for human beings.
He developed separation thesis, the existence of law is one thing, its merit or demerit is another. 
He makes a clear separation between the question and what the law ought to be (it is possible one can make reference to higher laws) and the determination of what the law is.
ought can be identified (to simplify) with criteria for distinguishing between good and bad law. A law might be bad, but it is still law and must be obeyed by the subjects so long as it is made by the sovereign.
If you are to obey the law it ought to be in conformity with the higher laws, such as morality or divine laws (the Bible or the Koran.) As a positivist, however, what comes to your mind first is whether the law is (means actually exists).
Criticism on Austin by HLA Hart
- Laws as we know them are not like orders backed by threats
-Austin’s notion of the habit of obedience is deficient, law should not be based on one particular body
- Austin’s notion of sovereignty is deficient, In Austin’s theory of law, there is no legal limit on a sovereign’s power
Pure Theory of Law: Hans Kelsen - He declares that law must be studied as a pure science independent of other incidents, like morality and justice.
The law, according to Kelsen, is a system of norms.
The basic norm, then, is the most general norm which is hypothesized as the norm behind the final authority to which all particular valid norms can be traced back.
H L A Hart- The Concept of Law (1907- 1992)- He distinguishes first between social rules which constitute mere regularity from social habits.
Primary rules of law are said to be those which are essential for any kind of social existence, those which prescribe, prevent or regulate behavior in every area with which the law is concerned. These are all the rules constraining anti-social behavior; rules against theft, cheating, violence and so on.
secondary rules are those that stipulate how, and by whom, such primary rules may be formed, recognized, modified or extinguished. The rules that stipulate how parliament is composed, and how it enacts legislation. . . 




















Dworkin’s criticism on Hart/Positivism 
Legal positivism envisaged, Dworkin claimed, that the law consists of rules only. However, this is a serious mistake, since in addition to rules, law is partly determined by legal principles.
[bookmark: _Toc213854470]UNIT FIVE
[bookmark: _Toc213854471]HISTORICAL AND SOCIOLOGICAL LEGAL THEORY
Historical School
1)The Spirit of the People: Savigny- the principles of law derive from the beliefs of the people.
2)The Changing process of Ancient Law: Henry Maine- Maine departed from Savigny in two important respects: he believed in stages of legal evolution, in which the primitive ideas might be discarded; and he sought to discover by comparative studies of different systems of law the ideas which they had in common. 
Sociological School
1)Living Law: Eugen Ehrlich- earlier legal theories that recognize law as a sum of statutes and judgments gave an inadequate view of the legal reality of a community.
2)Law in Action: Roscoe Pound- saw a legal system as being a phenomenon which intimately interacts with the prevalent political, economic, and social circumstances in a given society and which constantly alters with them in a living process of development.
[bookmark: _Toc213854480]UNIT SIX
[bookmark: _Toc213854481]LEGAL REALISM
[bookmark: _Toc213854482]Introduction- it attempts to describe the law without idealizing it, to portray the law as it is – not how it should be 
[bookmark: _Toc213854484]American Realists
1)Pragmatist approach- Oliver Wondel Holmes and John Chipman Gray are the two mental fathers of the American Legal Realism. 
Its theme is how the rule of law works, not what they are on paper. 

2) Law as prophesy of the court: Oliver W. Holmes- The actual life of the law has not been logic: it has been experience.
But, This approach disregards the rules and laws that establish the judiciary itself.
3) Centrality of the judge: John Chipman Gray- it is not a law until it had been interpreted by the courts, for “the courts put life into the dead words of the statutes.”
4) Rule Skepticism: Karl Llewellyn 

[bookmark: _Toc213854492]UNIT SEVEN
[bookmark: _Toc213854493]RADICAL LEGAL THEORIES
[bookmark: _Toc213854494]1)Critical Legal Studies-The critical legal studies movement, was initially emerged in the United States in the 1970s in part as a successor to the American realist movement,
The overall aim of critical theory is to destroy the notion that there is one single 'truth', and that by disclosing the all-pervasive power structures and hierarchies in the law and legal system, a multitude of other possibilities will be revealed, all equally valid.
The Critique of the Liberal Legal Tradition from critical legal scholars - The law is portrayed as rational, coherent, necessary and just by liberal legal scholarship, when in fact, according to the critical legal scholars, it is arbitrary, contingent, unnecessary and profoundly unjust.
The constitutive theory of law- it is trend in the critical legal studies movement in w/c law plays an important role in shaping society is part of the wider post-modernist perspective that ideas, and not the economic base, constitute (form or make up) society.
2)Critical Legal Studies and Feminist Legal Theory- Feminist legal theories represent a most important modern development in the analysis of law, concerned with the treatment of women by the legal system and the perception, or lack of perception, of women's experience and needs in legal provision.
Feminism and critical legal studies are, of course, two entirely different creatures. Feminism is only partially and peripherally concerned with academic theorising. It is motivated by the dissatisfactions of a wide spectrum of ... women and by the everyday experience of such women.

The value of critical methodologies in the display and analysis of such gender distortions in law and legal administration should be evident.
The key endeavor of feminist legal theory may rather be to identify a fact of social, political and legal history which in many important respects fails adequately to take account of the experience of somewhat more than half of the human population.
[bookmark: _Toc213854503]3)Postmodern Legal Theory- the latest radical theory to challenge the liberal orthodoxies that society has a natural structure and that history is simply a process of evolution towards that truth.
Liberalism and capitalism are not the end of the road but are simply the major components of what the postmodernists call 'modernity'.
A Critique of the Enlightenment- The Enlightenment sought to free humanity from the chains of unthinking tradition and religious bigotry. It sought to master the world through science and remake the world according to the dictates of reason.

The emancipation we now require cannot be on the same terms as those proposed by the Enlightenment. It must, at least in part, be a rejection of the terms by which we freed ourselves from pre-Enlightenment thinking.
In essence, postmodernism is not anti-modernism, for as Lyotard's example illustrates 'a work can only become modern if it is first postmodern', so that postmodernism is definitely 'a part of the modern', not a historical period beyond modernity.  
Identity and the 'Other'- the 'other' (eg women and racial minorities) appears to be the individual who is outside the system, who is disadvantaged by it.
postmodernism is inclusive in that it purports to embrace the 'other'. Z postmodernist concern with the 'other', the law should seek to accommodate their claims but to what extent and in what manner cannot be determined.
Postmodernism and Fundamental Values- whether cultures and minorities will disappear because of possible post-structuralist 'enlightenment'. 
[bookmark: _Toc213854510][bookmark: _Toc194541423][bookmark: _Toc194541990]UNIT EIGHT
[bookmark: _Toc213854511]JUSTICE
Introduction- Justice concerns the proper ordering of things and persons within a society.
John Rawls: Justice as Fairness- “Theory of Justice” (1972), Rawls makes a distinction between the concepts of justice and conception of justice. He claims that any theory of justice must deal with both of these.
By a concept of justice, Rawls means the role of its principles in assigning rights and duties and in defining the appropriate division of social advantage.
The conception of justice for Rawls can be stated in the form of two principles as follows:  first, each person participating in a practice, or affected by it, has an equal right to the most extensive liberty compatible with a like liberty for all, providing everyone with basic human freedoms such as freedom of thought, religion, belief, expression…etc.   and 
Second, inequalities are arbitrary unless it is reasonable to expect that they will work out for everyone's advantage, equal distribution of primary social resources to everyone and inequalities are arbitrary.
The first principle has absolute priority over the second
Will Kymlicka: Justice and Minority Rights- forms of group-specific rights: (1) self-government rights; (2) polyethnic rights; and (3) special representation rights.

One mechanism for recognizing claims to self-government is federalism, which divides powers between the central government and regional subunits. 
‘polyethnic rights’ - are intended to help ethnic groups and religious minorities express their cultural particularity and pride without it hampering their success in the economic and political institutions of the dominant society.
unlike self-government rights, polyethnic rights are usually intended to promote integration into the larger society, not self-government.
The Equality Argument- ethnic and national minorities are needed to ensure that all citizens are treated with genuine equality.
equality-based argument will only endorse special rights for national minorities if there actually is a disadvantage with respect to cultural membership, and if the rights actually serve to rectify the disadvantage.
The Role of Historical Agreements- such as the treaty rights of indigenous peoples, or the agreement by which two or more peoples agreed to federate.
Where historical agreements are absent or disputed, groups are likely to appeal to the equality argument.
Rawls Revisited- Liberals can and should accept a wide range of group-differentiated rights for national minorities and ethnic groups, without sacrificing their core commitments to individual freedom and social equality.
Many polyethnic liberal states have adopted various forms of polyethnic policies and group-specific rights. 
[bookmark: _Toc213854523]CHAPTER NINE
[bookmark: _Toc213854524]LIBERTY
Introduction- Liberty is generally considered as a concept of political philosophy that identifies the condition in which an individual has the ability to act according to his or her own will.
liberty and equality are principles of justice.
Isaiah Berlin: Two Concepts of Liberty

the 'negative' sense, is involved in the answer to the question 'What is the area within which the subject - a person or group of persons - is or should be left to do or be what he is able to do or be, without interference by other persons?' 
The second, ‘positive’ sense, is involved in the answer to the question 'What, or who, is the source of control or interference that can determine someone to do, or be, this rather than that?'
[bookmark: _Toc213854532]CHAPTER TEN
[bookmark: _Toc213854533]EQUALITY
Equality: Defining the Concept- ‘Equality’ (or ‘equal’) signifies correspondence between a group of different objects, persons, processes or circumstances that have the same qualities in at least one respect, but not all respects, i.e., regarding one specific feature, with differences in other features. distinguished from ‘identity’
Principles of Equality and Justice
1)Formal Equality- When two persons have equal status in at least one normatively relevant respect, they must be treated equally with regard to this respect.
2)Proportional Equality- proportional or relatively equal when it treats all relevant persons in relation to their due. Just numerical equality is a special case of proportional equality. Numerical equality is only just under special circumstances, viz. when persons are equal in the relevant respects so that the relevant proportions are equal.
3)Moral Equality- This principle is too abstract and needs to be made concrete if we are to arrive at a clear moral standard.
4)Presumption of Equality- requires that everyone, regardless of differences, should get an equal share in the distribution unless certain types of differences are relevant and justify, through universally acceptable reasons, unequal distribution.


4.                                   ENVIRONMENTAL LAW
                                             CHAPTER 1
                  INTRODUCTION TO ENVIRONMENTAL LAW
Meaning of “Environment”- it includes the aggregate of natural, social and cultural conditions that influence the life of an individual or community.
Introduction to Environmental Law: From International and National Law Perspectives- international environmental law is nothing more, or less, than the application of international law to environmental problems.
National environmental law includes the provisions concerning the environment in the 1995 FDRE constitution; different environmental treaties, federal and regional laws concerned with the environment (Forestry, Land, Water use and other sectoral laws).
Factors that Gave Rise to Environmental Law: National and International Perspective
- z existence of an extensive range of environmental problems.
- the question of the relationship between the protection of the environment and the need for economic development (correct balance between)
Historical Development of International Environment Law- Rome, London, . . . 
Following the United Nations Conference on the Human Environment, held in Stockholm in 1972, the UN established the United Nations Environment Programme (UNEP) as the world’s principal international environmental organization.
Historical Development of Environmental Law in Ethiopia- at the wake of 1974 and 1984 draught because it was believed that the draught was the result of agricultural degradation or environmental mismanagement.
international pressure from the international community, like the Rio Conference in 1992
FDREC art 44, 92, The Environmental Policy of Ethiopia
Levels of Environmental Law- international declarations, conventions, and treaties, statutory—i.e., encompassed in the enactments of legislative bodies—and regulatory—i.e., generated by agencies charged by governments with the protection of the environment.
The Role of International and National Laws in the Protection of the Environment 
- it provides mechanisms and procedures for negotiating the necessary rules and standards, settling disputes, and supervising implementation and compliance with treaties and customary rules.
- it is concerned with regulating environmental problems, setting common standards and objectives for prevention or mitigation of harm, and providing a flexible rule-making process that allows for easy and regular amendment in the light of technological developments and advances in scientific and other knowledge.
- reinstatement of or compensation for environmental damage is a more limited but still important function.
- it benefits or keeps accountable individuals.
Foundations of Environmental Law
1)Religious Traditions- prohibit killing of animals & degrading of land, plants 
2)Traditional Communities- have long engaged in sustainable practices and developed unique knowledge about their environments and their resources.
The Sources and the Law Making Process of Environmental Law
A)Constitutional Law                           B)Environmental Legislation
C)Administrative Regulations            D) Industry Standards and Codes of Conduct E)customary laws
The Law Making Process of Environmental Law in Ethiopia
The Law Making Process of International Environmental Law- no international legislature, comparable to the national parliament, but there are generally accepted sources from which international law derives, and a variety of international processes through which new international law is made or existing law changed. 
Nature of Environmental Problems- many of the damages done to the environment may have long term effects or they may involve important synergism in the environment or may not be effectively reversible
   environmental danger could possibly jeopardize the very existence of the present generation as well as the future.
Tokyo Declaration reveals that the current environmental problems are caused by factors related to u    Today, environmental problems are serious and imminent threats, which suggest a need for drastic or emergency action sustainable use of natural resources, and unprecedented growth of population,
Pollution to Environment as International, Regional and National Concern
Some environmental problems, for example climate change or depletion of the stratospheric ozone layer, are inherently global in character
There are also regional environmental problems like air or water pollution and conservation of migratory animals. 
The Rationale for the Protection of the Environment
- industrial developments had not spawned pollution and damage to the environment on a very large scale
- public opinion was not yet sensitive to the potential dangers of industrial and military developments to a healthy environment.
Nature of Environmental Damages- damage to the environment does not only cover damage to the environment per se, but it also covers damage to private property and consequential losses that arise there from or in connection with.
Damages Forming New and Additional Category of Damage to the Environment
damage to the publicly owned and publicly possessed natural resources, and to publicly owned but privately possessed natural resources that have a particular value to the public, is damage of a collective nature and because no concrete individual interests are harmed
damages for this type of injury are in principle not recoverable under the traditional tort law.
In respect to the scope of tort law in relation to the environment, there exists a fundamental difference between the environment-related type of damages and damage to the environment per se.
 tort law covers only environmental related type of damages.
                                                      Summary p.45 
                                               CHAPTER 2 
                  BASIC PRINCIPLES OF ENVIRONMENTAL LAW
Prevention- the Golden Rule for the environment, for both ecological and economic reasons.
includes prior assessment of environmental harm, and licensing or authorizations that set out the conditions for operation and the remedial consequences for violation of the conditions.
Precaution- scientific uncertainty should not be used as a reason not to take action with respect to a particular environmental concern; 
-action should affirmatively be taken with respect to a particular environmental concern; 
- those engaging in a potentially damaging activity should have the burden of establishing the absence of environmental harm; and 
- a State may restrict imports based on a standard involving less than full scientific certainty of environmental harm.
Polluter Pays- Historically, pollution control costs have been borne by the community at large, rather than by those who pollute.
It is internalizing externalities, Those who benefit from air made cleaner have a positive externality if they do not pay for the cleanup. Where air is fouled by a producer who bears no cost, it is a negative externality; those who buy the product also are free riders if the fouling is not reflected in the price of the goods.
Environmental Justice and Equity 
environmental justice seeks to ensure that authorities fairly allocate and regulate scarce resources to ensure that the benefits of environmental resources, the costs associated with protecting them, and any degradation that occurs (i.e. all the benefits and burdens) are equitably shared by all members of society.
The concept of public trust expresses the idea that the present generation holds the natural resources of the earth in trust for future generations.
The Integration Principle- the integration of environmental, economic, cultural, and social considerations
The Public-Participation Principle- In many countries citizens may challenge government decisions affecting the environment in court or before administrative bodies.
The Obligation of States Not to Cause Damage to the Environment beyond Their Jurisdiction- it is a duty to prevent, reduce and control trans-frontier environmental harm.  
States ’ Obligations to Cooperate, to Inform and to Consult with Other States- these principles are reflections of the principles of good neighborliness, and diligence.
Shared Natural Resources, Common Property and Common Heritage of Man Kind- “Shared Natural resources” is used when one natural resource comes under the jurisdiction of several states.a lake located @ z border ov 2 or more states
 Common property refers mainly to the living resources outside national jurisdiction, such as fish stocks and other living resources on the high seas. free for the legitimate and reasonable use by all states.
In a popular meaning, common heritage of mankind is often used as a term for global environmental resources, such as the Earth’s biodiversity, the tropical forests or the atmosphere.
the concept has a stricter meaning, it refers to two specific non-living resources outside national jurisdiction: the sea-bed mineral resources and the moon.
The Principle of Sustainable Development- begun to emerge prior to the UN Conference on Environment and Development in 1992
Is not exclusively concerned with narrow economic needs, but encompasses a broader environmental perspective.
is intended to serve not simply the needs of the environment, but entails a reorientation of the world’s economic system in which the burdens of environmental protection will fall more heavily on the developed
its substantive elements are mainly set out in principles 3-8 and 16 of the Rio Declaration, sustainable utilization of natural resources; the integration of environmental protection and economic development; the right to development; the pursuit of equitable allocation of resources both within the present generation and between present and future generations ( intra-and inter- generational equity),
its procedural elements are found in principles 10 and 17 dealing with public participation in decision- making and environmental impact assessment.
                                                                     Summary p. 73 
CHAPTER 3 
ENVIRONMENTAL RIGHTS
The Right to Information- is a prerequisite to effective public participation in decision-making and to monitoring governmental and private sector activities.
Public Participation- is based on the right of those who may be affected to have a say in the determination of their environmental future.
Non-governmental organizations (NGOs) and groups such as trade unions or manufacturers’ associations are an organized means of public participation in environmental decision-making.
Access to Justice- effective remedy and redress, can be found in both human rights law and in environmental law.
It is not necessarily limited to nationals of a state. Some international agreements contain obligations to grant any injured person. 
Environmental Quality- Every person has the right to a safe and healthy environment and to compensation for damages resulting from the violation of this right.
no global human rights treaty proclaims a right to environmental quality, although the UDHR and other human rights instruments contain a right to an adequate quality of life and a right to health.
the 1981 African Charter on Human and Peoples Rights was the first international human rights instrument to contain an explicit guarantee of environmental quality.
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                                                     Chapter 4 
               COMMON LEGAL MECHANISMS OF ENVIRONMENTAL PROTECTION
Prohibiting and Restricting Activities and Substances
1) Polluting Activities- activity, product or process presents a substantial risk of environmental harm, strict measures can be imposed in an effort to reduce or eliminate the harm.
2) Use of Biological Resources- Hunting and collecting restrictions,temporary suspensions and permanent bans on imports and exports are commonly utilized for the protection of wild flora and fauna.
Product and Process Standards- Standards are prescriptive norms that govern products or processes or set limits on the amount of pollutants or emissions produced.
1)Process Standards- specify design requirements or operating procedures applicable to fixed installations such as factories or may designate permissible means and methods of activities like hunting or fishing.
1)Product Standards- items that are created or manufactured for sale or distribution (physical or chemical composition, handling, presentation and packaging, particularly those that are toxic)
3)Emission Standards- specify the quantity or concentration of pollutants that can be emitted in discharges from a specific source.
4)Ambient Quality Standards- Ambient quality standards fix the maximum allowable level of pollution in an environmental sector during normal periods. 
A quality standard may set the level of mercury permissible in rivers, the level of sulfur dioxide in the air or noise level of airplanes in the proximity of residential areas.
Prior Licensing and Permits - hazardous installations such as nuclear plants, mines, natural gas or petroleum works are likely to have more stringent licensing requirements than other operations.
Article 3 of the Environmental Assessment Proclamation No 299/2002
International requirements for licensing are increasing as part of the strong trend towards transparency attending the trans-boundary movement and use of substances, products and activities that might have a negative impact on the environment.
Prior Informed Consent - is a procedural mechanism utilized in advance of activities in order to avoid potential conflict and reduce the risks of environmental or social harm.
Environmental Impact Assessment - is ‘a procedure for evaluating the likely impact of a proposed activity on the environment.’
It is fundamental to any regulatory system which seeks to prevent or minimize environmental harm, or to promote sustainable development.
Monitoring- a process whereby states ‘observe, measure, evaluate and analyze, by recognized scientific methods, the risks or effects’ of pollution or environmental harm after the project has begun.
Its purpose is to check initial EIA predictions and determine whether further measures are needed in order to abate or avoid pollution or environmental harm.
Land Use Regulation- through zoning physical planning and the creating of protected areas.
Zoning helps distribute activities harmful to the environment in order to limit potential damage and allows application of different legal rules from zone to zone for more effective protection.
a city, a region or the entire territory of a country into broad land use categories such as residential, industrial, agricultural, forest, or nature conservation.
Land Use Regulations and Property Rights may become in conflict. 
                                                              Summary p. 100 
CHAPTER 5 
THE LEGAL FRAMEWORK OF ENVIRONMENTAL PROCEEDING
1)Legal Personality and Standing; the Environment as a Legal Entity in Itself
1)Anthropocentric Theory- it refers the relationship between human beings and the environment, as a relationship in which environment is valuable only to the   extent to which they can be used and exploited by human beings.
humans and nature as separate, and human beings placed in the center; such that, the environment being instrumental to the interest of man,
the environment being instrumental to the interest of man, legal personality can be bestowed only to human beings.
2)Ecocentric view- fundamentally rejects separation of human beings from nature. It considers man as intimately connected and as such part of the natural environment. 
acknowledges the conferring of legal personality to each distinct part of the environment
the legal orientation of the Ethiopian environmental law, it sounds haphazard and thus ambiguous; while the right to live in a clean and healthy environment under Art.44 of FDREC,  the anthropocentric approach.
the environmental policy recognizes that the species and their variants have the right to continue existing, ecocentric view.
Legal Personality and Standing vis-à-vis the Future Generations
-preserving natural systems for future generations so that the human species can perpetuate itself at the same quality of life and standard of living as the present generation.
-preserving area of national significance due to their aesthetic appeal, historic attributes, or ecological significance for the use and enjoyment of future generations. 
In line with the constitutional and Environmental policy cognizance of intergenerational equity, the Environmental Law of Ethiopia defines protection of the environment to mean sustaining of the essential characteristic of nature.
2)Liberalization of Standing in Environmental Proceeding that Led to Public interest Litigation
Under the traditional tort law, individual citizens have a right to sue only if their own personal interest is infringed.
personal action would certainly help in implementing and enforcing environmental laws and could be vital in cases where the government is unwilling to claim damages for injury to the environment.
 if democracy is for all, if the rule of law is for all, and if justice is for all then standing should be for all as well.
principle 10 of the 1992 Rio Declaration and Agenda 21 to which Ethiopia is party supports a role for individuals in enforcing national laws and obligations before national courts and tribunals.
Citizen Standing in Cases of Environmental Authorities’ Inaction or Abuse: Judicial Review 
if environmental authority acting illegally causes a specific legal injury to a person or a specific group of persons, a private action for redress would lie under the traditional doctrine of standing.
the HPR expanded the standing in environmental proceeding to enable every citizen to challenge such environmental authorities inaction or abuse in the interest of the public, though the citizen has not yet sustained personal injury.
Citizen Standing to Challenge the Constitutionality of Environmental Laws- issues of constitutionality are to be finally decided only by the HoF upon the recommendation of the council.
person challenging the constitutionality of an administrative action is not required to proceed to administrative officials and regular courts. he can directly take his case to the HoF if he proves that he is an interested party.FDRE Art 44(1), 92(4), Art. 11 of the Environmental pollution control procl.
every one has the right to live in a clean and healthy environment, and the duty to protect the environment.(presumed 2 ‘ve vested interest) 
Citizen Standing Before International Courts and Tribunals- The doctrine of exhaustion of local remedies is a principle applicable.
the doctrine gives cognizance to sates’ sovereignty by bestowing them the first opportunity to solve their problems by themselves.
Recommendations for the Realization of Public  Interest Litigation in Relation to Environmental Proceeding 
1.Mushrooming Co-operative and Collaborative effort- Public interest litigation is essentially a co-operative and collaborative effort on the part of petitioner, the state [public authority] and the court to secure observance of the constitution or legal rights conferred upon the vulnerable section of the community.
2. Realizing Conducive Environment to Public Interest Groups- There is a practical problem of funds for public interest litigation petitions to be brought before the courts.
3. Managing Conflict of Interest, and Working as Hand and Glove-
4. Re-form on the Law which Governs Court Fee  
5. Freedom of Information and the Right to Know
6. The Role of Lawyers in Public Interest litigation- making pro bono a requirement for renewing practice certificate may be one administrative mechanism to ensure compliance.
7. The Creation of Separate and Independent Environmental Courts 
8. The Role of Courts- should be cautious and selective enough in accepting public interest litigation petitions so as to check massive inflow of frivolous petitions.
9. Pseudo Public Spirited Individuals- public interest litigation could be misused by people agitating for private grievances in the grab of public interest and seeking publicity rather than espousing public causes.
10. Need for Mass Public Participation      11. Enactment of Enabling Legislations
12. Forming a Special Environmental Public Prosecutor Office  13. Conducting Press Release
14. Upgrading Assessment Machinery- The private losses due to the injury to the same resources are not included because we can address it otherwise through the tort law.
15. Reshuffling Environmental Institutions 16. Maintaining the Safety of Public Interest Groups
17. Entrenching Full-fledged Legal Action- the legal action should be against both the Environmental Authority, and the polluter's by and through applying the law of joinder of defendants.
Judicial Activism, and Environmental Rights Protection 
It is a legal process by which relief is provided to the disadvantaged and aggrieved party and thus where there is a gap in the legislation or the law is silent on a specific point and prompt redress is needed, the judiciary exercises its inherent power by virtue of being a custodian and watchdogs of the constitution.
One of the important justifications for judicial activism is that the legislature is uninterested in reframing the law and that the judges should therefore assume, take over z, that task.
The other justification is protecting the interests of the weaker, downtrodden, unnoticed or relegated sections of the society. 
the courts in India, particularly of the Supreme Court, created a new regime of normative rights by stating that ‘the state cannot act arbitrarily but instead must act reasonably and in the public interest on the pain of its action being invalidated by judicial intervention.
A)Right to Protection of Constitutional Rights  B. Right to Environmental Protection
Judicial Activism Under the Ethiopian Legal System: Emphasis on Environmental Protection 
-criticism raised were the fact that since Ethiopia is a code based and adherents to the principle of legality which compels every interpretation of law given or forwarded by our judges to be predictable and uniform
- it is not the function of a judge to deviate from the clearly stipulated wordings of a given legal provision under the guise of judicial activism and to decide a given case handed to him. 
                                           Summary p.156 
CHAPTER 6 
REMEDIES IN ENVIRONMENTAL PROCEEDING
Some Guidelines for Assessing Sanctions in Environmental Cases-
-Seriousness of the offence    -Economic gain          -Polluter pays  
 -Abatement costs- ensuring payment of costs of clean up, restoration or remediation
-Ability to pay                            
Constitutional Law Remedies- Article 37(2)(b) of the FDRE Constitution ensures that the door is wide open for the public interest groups to safeguard the environment, Article 44(2)
in case when any state program affects the interest of any person, the interested party or any public interest group could demand adequate, prompt and effective compensation as a legal remedy.
Administrative Remedies- z establishment of the Environmental Protection Authority & ozer organizations is made 2 facilitate. 
Formulation of policies, strategies, laws, and standards, which foster social and economic development in a manner that enhances the welfare of humans and the safety of the environment sustainable, and to spearhead in ensuring the effectiveness of the process of their implementation.
Civil Liability- , liability for a tort arises when a wrongful act complained of amounts either to an infringement of a legal private right or a breach or violation of a legal duty (when there is public or private nuisance.) 
Nuisance - to hurt or to annoy
Public or Common Nuisance is an act affecting the public at large or considerable portion of it; and it must interfere with the rights which members of the community might otherwise enjoy.
Private Nuisance is using or authorizing the use of one’s property or of anything under one’s control so as to injuriously affect an owner or occupier of property by physically injuring his property or by interfering materially with his health, comfort or convenience.
Remedies for Nuisance in Environmental Proceeding are, abatement, damages & injunction.
Injunctive relief is a long-standing remedy that can abate pollution or other environmental harm.
Criminal Liability- it is encompassed in the Criminal Code, and other enabling environmental statutes.
it is to express community rejection of the conduct and send a message of “deterrence” that discourages similar misconduct in the future.
Enforcement of Judicial Decision- The order of the court in execution proceedings constitutes a final judgment within the meaning of Art. 320(1).
In Ethiopia where the judgment-debtor refuses without good cause to comply with the decree; or the court is satisfied that the judgment-debtor, although able to comply with the decree, has willfully failed to do so, the court may order the arrest of the judgment-debtor and his detention in the civil prison for a period not exceeding six months.
                                                                Summary p. 183 





5 GENDER AND THE LAW

CHAPTER ONE
Gender and history
Gender defined- Gender is a social attribute ascribing some characteristics or norms and modes of behavior to the female and other to the male sex.
It is the result of the interplay of culture, religion, and similar factor of a society.
Sex is a natural attribute helping us to identify a person as male or female.
Gender roles refer to the expected duties and responsibilities, rights and privileges of men-women, girls-boys, etc. that are specified by socio-religious and cultural factors.
Global and historical perspective on the legal status of women
Historical Perspective- Four world conferences on women convened by the UN from1975-1995 have been instrumental in elevating the cause of gender equality to the very centre of the global agenda.
-The first world conference on the status of women was convened in Mexico City to coincide with the 1975 International Women's Year, observed to remind the international community that discrimination against women continued to be a persistent problem in much of the world.
The Conference called upon governments to formulate national strategies and identify targets and priorities in their effort to promote the equal participation of women.
-There was a general consensus that significant progress had been made as representatives of 145 Member States met in Copenhagen in 1980 for the second world conference on women to review and appraise the 1975 World Plan of Action. The Review Process begins
-The movement for gender equality had gained true global recognition as the third world conference on women, The World Conference to Review and Appraise the Achievements of the United Nations Decade for Women: Equality, Development and Peace, was convened in Nairobi in 1985. The Birth of Global Feminism
-the Fourth World Conference on Women held in Beijing in 1995, that a new chapter in the struggle for gender equality can truly be said to have begun. Legacy of Success 
the recognition of the need to shift the focus from women to the concept of gender, recognizing that the entire structure of society, and all relations between men and women within it, had to be re-evaluated.
. The Conference unanimously adopted the Beijing Declaration and Platform for Action, which was in essence an agenda for women's empowerment.
Historical perspectives on the legal status of women in Ethiopia
The Ethiopian society can be regarded as a “traditional, ancient and conservative one.
Ethiopia has ratified both the UN Charter & ozer HRs bills, The FDREC adopted in 1995
Many of the concerns that were included in the Beijing Platform had been considered and placed at the priority list of the Ethiopian government, The MDG is another instrument that Ethiopia ratified with the aim of reducing poverty, Labor Law Proclamation, Political Participation
National policies and inputs on promotion of gender equality
 to rehabilitate the social and economic infrastructure and create an environment for sustainable development.
economic Policy along with its strategy, the Agricultural Development Led Industrialization (ADLI), the National Policy of Ethiopian Women, the National Population Policy, the Education and Training Policy, Health Policy, Developmental Social Welfare Policy, Environmental Policy, Culture Policy, Policy on Natural Resources and Environment, and others.
Impact of globalization on women
With the establishment of international free trade policies, such as NAFTA and GATT, transnational corporations are using the profit motive to guide their factories toward developing nations in search of “cheap” female labor.
Its positive impacts r, Employment opportunities, Education and knowledge.
In Ethiopia there are three major constraints to women specifically and the society can generally benefit from globalization:- 
 -lack of proper infrastructure or other communication channel
 -low level of education and                         -language barrier 
Gender socialization
 Socialization is consisting of “complex process of interaction through which the individual learns the habits, beliefs, skills and standards of judgment that are necessary for effective participation in social groups and communities.”
Individuals are converted from biological male and biological female into man and woman respectively with the process of socialization. 
Gender construction: a psychoanalytic view
The learning of gender differences in infants and the young children is centered on the presence or absence of penis. “I have a penis’ is equivalent to ‘I am a boy’
Cultural construction of masculinity and femininity- This socialization process is so strong in men, the feminine that is associated with woman is characterized as passive.
Patriarchy and its structures- Patriarchy refers to male domination and female’s acceptance and internalization of that dominance.
Most of the institutions of the society are patriarchal in nature, regardless of whether it is the state, religion, educational institutions, family or the media.
Nature versus culture- When a child is born, the mother in most cultures is usually in charge of breast feeding the baby, taking care and socializing it.
physical and social roles of women and men have extended their association with nature and culture respectively.
Private versus public- The private sphere popularly known as the domestic has no economic, political or historical significance. It does not contribute to one’s social life.
The public sphere is a competitive world, which requires being aggressive, reasonable and ambitious with no trace of emotions.
Gender and workplace- Occupational segregation has two dimensions, vertical and horizontal. “Vertical segregation” refers to the tendency of women to remain in the second position, whereas men remain in influential position. 
“Horizontal segregation” refers to the tendency of men and women to occupy different categories of jobs.  
Gender in the Media and Information Technology- The issue of women and media can be looked at from three perspectives: women’s portrayal, the content, and women as media consumers.
There are a number of constraints women encounter in accessing information, especially accessing information using ICTs.
The formation of the Ethiopian Media Women Association (EMWA), with the objectives of training and exchanging experience for capacity building is an attempt to address problems of gender and the media.
Chapter Two
Theoretical foundation of gender equality theory
Social inequality
-Women and men usually have different roles and responsibilities in their daily lives.
- Women have unequal access to education and health services. 
-Social customs that encourage or force girls into teenage marriages
Economic inequality
-Nearly 70% of the worlds poor are female.
-Women have unequal access to economic resources
-Females have unequal access to education and training opportunities
Political and legal in equality
-Women are very poorly represented at all levels
-discriminates against women in z areas of inheritance, property, and land ownership and criminal law
Models of equality and approaches 
1)The formal model of equality- regards men and women as being the same and therefore sets out to treat women the same as men.
The problem with this model is that it does not take into consideration the biological and gender differences between women and men.
2)The substantive model of equality- stresses the importance of equality of opportunity  in terms of women’s access on equal terms with men. 
                                                       Summary	 p. 43 
Chapter three
Gender and family
Traditional marriage and its consequence on women 
1)Child marriage- any marriage of a child younger than 18 years old, in accordance to Article 1 of the CRC, girls are disproportionately affected.
Tradition, religion and poverty continue to fuel the practice of child marriage.
in Ethiopia it includes promissory marriage, whereby a verbal promise is made at infancy or even childbirth by the parents to have their children married.
2) Child and forced marriage- a marriage "conducted without the valid consent of one or both parties and is a marriage in which duress - whether physical or emotional - is a factor". 
* Causes of early marriage
- the desire or need to maintain the family’s good name and social standing (notions of morality and honor) placed on a girl's virginity
- Poverty and economic transactions, bride price
- It is a tradition, to strengthen relationships, difficult to get married if older
Consequences for health and well-being- physical, Psychological and social
- Marital instability                      - Inability to plan or manage families
- Termination of education          - Impact on sexual health of women and girls
- Vulnerability to HIV infection
Custody and support of children- An important inclusion in the revised Penal Code is the criminalization of female circumcision and genital stitching, Ombudsman & HRs Com.
The role of women in the success of their husband- Despite significant gains in educational attainment and attitudes toward women, women continue to lag behind men in economic and labor market success.
Chapter Four
Global and comparative approaches to violence against women within and   outside family
Defining Violence against Women
DEVAW “any act of gender-based violence that results in, or is likely to result in, physical, sexual, or psychological harm or suffering to women, including threats of such acts, coercion or arbitrary deprivation of liberty, whether occurring in public or private life.”
Scope and Context
VAW occurs in all geographic regions, countries, cultures, and economic classes.
Social and Health Consequences- serious social stigma and civil hurt, severe physical and mental health consequences - both immediate and long-term. 
Prevalence and Circumstances- VAW can occur in the home as well as in public and private institutions, including the workplace, schools, universities, and state institutions. 
Custodial VAW includes violence in prisons, immigration detention centers, social welfare institutions.
Types of Violence- physical, psychological, or sexual in nature
Harmful Traditional Practices- generally considered socially acceptable; in some cases, they are encouraged by family members and the community.
-Abduction- used to take a girl as wife by force. abduction and rape are criminal offences under the Ethiopian law.
-Rape- without her consent, effected by force, duress, intimidation, or deception as to the nature of the act.'
Its causes r personal and cultural beliefs as well as economic status, inequality in gender power relations and the anger and sadism of the rapists, culture (men dominance),war, poverty
-Marital rape- non-consensual sexual assault in which the perpetrator is the victim's spouse.
Sexual contact gained through force, coercion, manipulation or fear of harm is rape.
But Some societal beliefs and misconceptions contributing to the tolerance of marital rape, 
-Sexual harassment- “quid pro quo” occurs when a supervisor or faculty member, or a person acting with authority, with holds, demands and/or promises a benefit by pressuring an employee or student to submit to unwelcome sexual conduct. 
 “Hostile environment” unreasonably interferes with a person’s work or academic performance
-FGM- a very painful operation that deprives a woman of a vital part of her sexual organs.
-Forced prostitution- is a crime & it violates human rights of emotional and physical integrity.
-Forced marriage- one or more of the parties is married without his or her consent or against his or her will.
involve varying degrees of force, coercion or deception, ranging from emotional pressure by family or community members to abduction and imprisonment.
In arranged marriages, the parents and families play a leading role in arranging the marriage, but the individuals getting married can nonetheless chose whether to marry or not.
Parents who force their children to marry often justify their behavior as protecting their children, building stronger families and preserving cultural or religious traditions.
there is no specific criminal offence of forcing someone to marry
-Dowry abuse- A dowry is the money, goods, or estate that a woman brings to her new husband. 
Bride price is paid to the bride's parents, and dower which is property settled on the bride herself by the groom at the time of marriage.
Dowry abuse occurs when the husband's family continues to press the wife's family
-Trafficking- Both men and women may be victims, but Traffickers primarily target women because they are disproportionately affected by poverty and discrimination.
The trafficking of women for sexual exploitation is an international, organized, criminal phenomenon. 
Chapter Five
[bookmark: _Toc221234166]Women and Education
[bookmark: _Toc221234167]Education and its importance
[bookmark: _Toc221234169]The importance of education for individual growth of girls- Educated girls have more life choice and opportunities to participate in community life and decision-making 
- Educated women tend to marry later and have fewer, healthier and better-nourished children 
-Educated women yield the highest return in economic terms and
-Educated women have more  exposure to information; 
-Women with formal schooling resist domestic violence more likely than those illiterates
-Educated women have greater wage earning opportunity
[bookmark: _Toc221234170]Importance of women education for the society at large
- reduce women’s fertility rates,            -  lowers infant and child mortality rate,                     -lowers maternal morality rates,              -  reduces vulnerability of girls to HIV,                  ---  increases women labor force participation rates and earning,                                                  --creates intergenerational education benefits
[bookmark: _Toc221234172]Is Education Right or Privilege?-
[bookmark: _Toc221234173]Education as a Human Right 
-The UDHR- Article20, "Everyone has the right to education.” 
-The ICESCR- Articles 13 & 14- everyone has the right to education and that education should contribute to the full development of the human personality.  
-CRC- Articles 28 and 29 of the CRC deal with the right of the child to education. 
-UNESCO Convention against Discrimination in Education- stipulates that states parties must undertake to formulate, develop and apply a national policy which will tend to promote equality of opportunity and treatment, and, in particular, to make primary education free and compulsory. 
-CEDAW- Article 10
[bookmark: _Toc221234175]*Regional instruments- ACHPR (article 17), PACHPRWA (Protocol to the ACHPR on the right of women in Africa Article, 13), SDGEA (Article 8), ACRWC 
[bookmark: _Toc221234176]*National Constitutions- Article 41(3), 36(1) d of FDREC. 
[bookmark: _Toc221234177]Content of the Right to Education and State Obligations- religious and moral
[bookmark: _Toc221234182]elements of the state’s obligations with respect to the right to education, (1) availability, (2) accessibility, (3) acceptability and (4) adaptability.
Definition of Gender Based Discrimination in Education- caused when distinction, exclusion or restriction is made on the basis of sex- the fact of being female or male
[bookmark: _Toc221234183]Addressing Discrimination in Education with Temporary Special Measures- programs, politics, and laws that place them in a situation of comparative advantage to men for a limited period, CEDAW  
Z justifications r on the ground of,
- compensatory justice        -distributive justice  
-Social utility(mobilizing the economic and social potential of women for the common good of society, and encouraging and facilitating the social transformation and the promotion of diversity)
-access to rights                            
Some Temporary Special Measures Taken by the Ethiopian Government
- emphasis to women education by ensuring policy reform, enrollment and completion rate
- has taken affirmative action to increase enrolment
- rewarding individuals and institutions for their noble contribution
- appropriate policy instruments and strategic measures have been initiated
- The increase in the construction of school in the rural areas
Chapter Six
[bookmark: _Toc221234187] Women and Employment

[bookmark: _Toc221234188]General overview- Women’s lower educational attainment due to lack of access to education and training opportunity, the existing misconception about the role and contribution of women in employment  and the contribution of women in family labor. 
Those women who have access to employment face many obstacles.
its negative impact on the economy of the victim, the victim’s family, the victim’s country and that of the world
[bookmark: _Toc221234189]Gender Based Discrimination in Employment
According to the 1958 Discrimination (Employment and Occupation) Convention, it is any distinction, exclusion or preference based on designated criteria such as race, color, sex, religion, political opinion, national extraction, social origin or other designated criteria which have the effect of nullifying or impairing equality of opportunity or treatment in employment or occupation.
may be de facto (in reality, practice) or de jure (in law).   
[bookmark: _Toc221234190][bookmark: _Toc221234191]Right to Employment, a Human right of women , International standards
-UDHR- Article 23(1)      - ICESCR- Article 6
[bookmark: _Toc221234192]Regional standard, ACHPR Article 15, PACHPRWA Article 13
[bookmark: _Toc221234193]National laws, The FDREC art 34 
[bookmark: _Toc221234194]Women Right to Equal remuneration- UDHR art 23(2), ICESCR art 7, ACPHR art 15, PACH PRWA art 13(b), Equal Remuneration Convention, 1951art 1&2 
Maternity protection- include the right to health protection, the right to maternity leave, the right to leave in case of illness and complication and the right to employment protection and non-discrimination, Article 4(5) of the ILO Convention
[bookmark: _Toc221234197]Sexual harassment in work place- affects their productivity levels, and subsequently lead to their dismissal thus denying them the right to employment and livelihood.
encompass acts ranging from sexual assault., display or distribution of pornography, suggestive gestures, physical contact, repeated proposition for daters or sexual favors, comments on appearance or comments of sexual nature relating to the victim to a third party
-Quid pro quo Harassment- making conditions of employment (hiring, firing, promotion, retention etc. ) contingent on the victim providing sexual favors.
-Hostile Working Environment Harassment- verbal, physical or visual, has been acknowledged as affecting and unreasonably interfering with an individual’s job performance or creating an intimidating, hostile or offensive working environment.
[bookmark: _Toc221234198][bookmark: _Toc221234202][bookmark: _Toc221234205]International Human Rights Standards on harassment - Article 1 of the CEDAW, ICESCR art 7, ICCPR art 17, ILO Discrimination (Employment and occupation) Convention (1958), UDHR art 2,3 & 23, The 1993 UN Declaration on Violence against Women states, 
The Beijing Declaration and the Beijing Platform for action includes in its list of critical areas of concern “violence against women, and inequality in economic structures and policies, in all forms of productive activities.
fully implement all measures necessary to secure for women, safe, healthy and equitable working environments, prosecuting offenders . . . 
Chapter Seven
[bookmark: _Toc221234207] Political Participation of Women
[bookmark: _Toc221234208]Background- political participation refers to “women’s ability to participate equally with men, at all levels, and in all aspects of political life and decision making.”
[bookmark: _Toc221234209]Women’s right to participate in politics as a human right
[bookmark: _Toc221234210][bookmark: _Toc221234211][bookmark: _Toc221234212]International standard UDHR Article 21, ICCPR art 25, Beijing Platform for Action, Regional instrument PACPHRWA, National Instrument The FDREC. 
[bookmark: _Toc221234213]The two main reasons that justify the promotion of women’s participation in public life
1)intrinsic argument - equal participation of women in politics forms the human rights perspective. women constitute half of the world population. 
2) instrumentalist line of argument - stresses that women have different vision and concepts of politics owning to their sex and their gender role as a mother & assume that women in politics will bring a special caring focus and female values to politics.
[bookmark: _Toc221234214]Factors Hindering Women’s Political participation 
[bookmark: _Toc221234215]-Ideological factors- Patriarchy as a system of male domination shapes women’s relationship in politics.
[bookmark: _Toc221234216]Political Factors- Male domination of politics, political parties and culture of formal political structures
[bookmark: _Toc221234217]-Socio-Cultural Factor-  Gender role ideology only creates duality of femininity and masculinity, but also places them in a hierarchal fashion in which female sex is generally valued less than male sex
[bookmark: _Toc221234218]-Economic Factors- Women lack access to and ownership of productive resource
[bookmark: _Toc221234219]-Lack of Social Capital and Political Capacities- lack social capital because they are often not head of communities, tribes or kinship groups.
absence of constituency base for them and means of political participation such as political skills, economic resources, education, training and access to information. 
[bookmark: _Toc221234220]Strategies for women’s political participation
[bookmark: _Toc221234221]1)Quotas Argument for and against- gender quota is an effective tool in addressing women’s exclusion and ensuring their presence in formal structure of politics.
- Without addressing the structural constraints to women’s political exclusion, their inclusion through gender quota cannot lead to an effective representation.
[bookmark: _Toc221234222]2) Enabling environment for women participation in politics and development- The goal of equal participation of women in politics can be achieved when socio-cultural, political and economic structural barriers are changed.
Human capacities are dependent on the availability of resources such as education, health and employment that build capabilities and enlarge human choices.
[bookmark: _Toc221234223]Participation of Ethiopian Women in Public Life and Decision Making 
FDRE ratified the CEDAW, art 38, 35 of FDREC 
Chapter Eight
[bookmark: _Toc221234225] Reproductive Rights of women
[bookmark: _Toc221234226]Reproductive Rights defined- Article 14 of PACHPRWA 
r rights related to sexual reproduction and reproductive organ.
reproductive health as “a state of complete physical, mental and social wellbeing and not merely the absence of disease or infirmity, in all matters relating to the reproductive system and to its function and process.
[bookmark: _Toc221234227]Reproductive Health Right as a Human Right
[bookmark: _Toc221234228]International standard- Teheran Declaration art 16, CEDAW Article 11(1) F and (2)
The idea of reproductive health rights as part of human rights was first discussed at the United Nation International Conference on Human Rights in Teheran, 1968. 
8.1.1 [bookmark: _Toc221234229][bookmark: _Toc221234230]Regional Standard-PACPHRWA , National standard- The FDREC art 35(9)
[bookmark: _Toc221234231]Abortion as Human Rights- women have a right to independently decide in all matters in relation to their reproductive right including the issue of abortion.
Where abortion is safe and legal no one is forced to have one.
Unsafe abortion, according to the FDRE government report, is the fifth leading cause of hospital admission and the second leading cause of death among hospitalized women in Ethiopia.
Ethiopia approved a number of legal reforms and took policy measures that aimed at promoting women’s reproductive health and rights.
under the 1957 Penal Code of Ethiopia, abortion was considered as a criminal act which is punishable unless in some stated exceptional situations.
Similarly Article 545(1) of the revised Criminal Code of 2004 considered intentional termination of pregnancy as a criminal act.  However, the exceptional situations have been put in wider context.


6 LEGAL PROFESSION AND ETHICS
CHAPTER ONE
INTRODUCTION TO LEGAL PROFESSION AND ETHICS
Introduction
The set of rules that regulate the conduct of members of the legal profession are called legal ethics.
Historical Background
Legal profession in its rudimentary form is traced back to ancient Greece. There were no special class of people who adopted advocacy as a profession in ancient Greece.  The Athenian courts allowed the litigants to have the help of their relatives or friends or a person indirectly interested in the outcome of the case. They gradually began requiring fees for their service
Ancient Rome, the origin of civil law, is renowned for the legacy of its developed legal system. Lawyers occupied foremost place in Rome. The profession of an advocate was often a passport to the higher office in the state.
In Ethiopia, legal profession existed in the customary law of different ethnic groups. Before 1934 E.C., every person could represent parties to the litigation as an advocate. There was no licensing system. 
No source shows the existence of advocates’ code of conduct before Regulation No. 57/1999
Ethics, Profession, Professional Ethics and Legal Ethics
Ethics is the study of the general nature of morals and of the specific moral choices to be made by individuals in his the relationship with others.
Profession is a vocation requiring advanced education and training. Professional is a person who belongs to a learned profession or whose occupation requires high level of training and proficiency. 
Professional ethics is “the rule or standard governing the conduct of members of a profession”
legal ethics is “the standard of minimally acceptable conduct within the legal profession, involving the duties that its members owe one another, their client and the court”
the relation ship between honor and dignity of legal profession to the promotion of justice- The loss of honor and dignity of profession of law results in disrespect for court and law. People lose confidence in courts.
Moral Issues and Moral Dilemmas- Moral issues are issues that raise questions of value about rights, character and welfare of a person. 
 Moral issues involve value dilemmas (moral dilemmas). Moral dilemmas involve situations in which one cannot escape deciding in which not to decide is to decide and in which doing nothing has the moral status of doing something.
The Theory of Moral Obligation
[bookmark: 561298.hook]1)Utilitarianism- an action is right if it tends to promote happiness and wrong if it tends to produce the reverse of happiness
what is good is utility. Utility is human well-being or welfare.
Act Utilitarianism, an act Utilitarianism holds that an action is right if and only if it produces the best consequences.
Rule Utilitarianism, an action is right if and only if it is in accordance with a set of rules conformity which produces the best consequences. A rule Utilitarianism does not depend on its consequences.
The Golden Rule- There are expressions of the golden rule in great religions of the world. 

CHAPTER TWO
THE LEGAL PROFESSION
Meaning and Nature of Legal Profession-  Legal profession is the collective name given to lawyers & it is an occupation that requires advanced training in law.
Legal profession is a profession, not a business, b/c business does not require training, the motive in legal profession is safeguarding liberty and attaining justice, work for the welfare of the society, no competitions & characterized by cooperation.
Admission to the Legal Profession
Canada- legal education is typically a seven to eight year program prior to admission to practice 
A period in articles with an experienced legal practitioner, also known as articling or articles of clerkship, is a form of apprenticeship with a legal practitioner for usually twelve months. 
South Africa – z 1st stage is university education for 4 years leading to an L.L.B. degree. Z 2nd stage is attendance at a practical legal training school. z 3rd stage is service of articles of clerkship under a practicing attorney & z 4th stage is employment in a public interest law firm. United States- admission to the bar and lawyer discipline has traditionally been the matters of state (regions) concern. Lawyers are not admitted to practice in the US, they are admitted to practice in a particular state/s. Separate rules govern admission to the various federal courts. In most states, admission to practice law is gained by graduating from law school, passing the state’s bar examination, and demonstrating that you possess good moral character.
Ethiopia- similar to US. To practice before federal courts, any Ethiopian should hold one of the three types of licenses issued by the Ministry of Justice. Article 3 and 7 Proc No. 199/2000. 
Constitutional Right to Exercise Legal Profession- Article 41(2) of FDREC provides that: “Every Ethiopian has the right to choose his or her means of livelihood, occupation and profession”.
Dissatisfaction with Legal Profession- the abuse of adversary system, professionals forget or neglect their ethical duty to respect their colleagues
Law schools contributed to the problem of abusing adversary system. They conditioned their students to look for a debatable issue. They do not train or teach their students to search for a just and equitable solution to legal problems or a common ground between contending parties.
Advocates turned legal profession into business.
Bar Associations and their role in Legal Profession
American Bar Association (ABA) was founded in 1878 to improve legal education, to set requirements to be satisfied to gain admission to the bar, and to facilitate the exchange of ideas and information among its members.
In recent years, the ABA has been prominently involved in the recommendation and selection of candidates for the federal judiciary, the accreditation of law schools, and the refinement of rules of legal and judicial ethics.
The Ethiopian Bar Association (EBA) conducts three activities: Continuing Legal Education to advocates, Law Reform and Advocacy, and Legal Aid Services.
EBA participates in Advocate’s Disciplinary Council, License Evaluating Committee and Advocacy Entrance Examination Setting and Competence Certifying Board.
Unauthorized Practice in Legal Profession- it is “the practice of law by a person, typically a non lawyer, who has not been licensed or admitted to practice law in a given jurisdiction”
Like other countries, unauthorized practice of law is a crime in Ethiopia, Article 31 of Proclamation No.199/2000.

CHAPTER THREE
JUDICIAL CONDUCT
Ethical Duties of Judges in Judicial activities
1)Independence- in judicial selection, compensation and retention of office. Independent judiciary is a pre-requisite for democratic and impartial administration of justice.
Article 78(1) of FDREC establishes independent judiciary both at federal and state level. Article 79(2) declares that judges are free from interference of any kind.
2) Accountability- Article 12 of the constitution, “any public official” or an “elected representative” is accountable for failure in official duties.
According to the Australian high court judge, Michael Kirby, Judges are accountable on three grounds.
-judges render decision in public      -decision of judges is reviewed by the appellate court.
-Judges are appointed by executives or legislature who is accountable to the people.
FDREC specifically empowers judicial administration council to remove a judge for violating disciplinary rules(Article 79(4)(a)). judges are immune from disciplinary proceedings. 
Egregious legal error is a serious legal error particularly involving the denial to individuals of their basic or fundamental rights. 
3)Impartiality- Independence is the necessary precondition to impartiality and is a prerequisite for attaining impartiality (Ibid). Impartiality cannot exist without independence but independence can exist without impartiality. Thus, an independent judge who is free from any influence whether from other wings of government (executive & legislature) or any other persons could be partial due to his own perception or interest. 
Subjective or real impartiality exists when a judge has prejudice or bias towards one side or another or a particular result. 
Objective or perceived impartiality exists when a reasonable observer is free from legitimate doubt in the impartiality of the court. 
Bias is a condition or state of mind an attitude, or point of view which sways  or colors judgment and  renders a judge unable to exercise his or  her functions  impartially  in a particular case
- Relation with Parties or their Advocates   - Relation with the Matter
- social or business relationship of a judge, personal knowledge of evidence
4)Competence and Diligence - Incompetence and inefficiency is a ground of removal of judges as per article 79(4) FDREC.
The ethical duty of competence requires “legal knowledge, skill, thoroughness and   preparation”
Diligence can be affected by the burden of work, adequacy of resources, time for research, deliberation and writing, and judicial duties other than sitting in courts.
Patience, dignity and courtesy are essential attributes of   ethical duty of competence and diligence.
5) Equality- a judge shall equally treat all litigants before the courts and protect their right. (family, religion, nation, nationality, political, social or other relationship)
6) Civility among Judges- Civility is a politeness or courtesy. Intemperate criticism of a fellow judge is incivility. Incivility implies lack of respect and cooperation among judges.
Ethical Requirements of Judges in Extra Judicial Activities- Extra judicial activities are activities that have no connection with judicial duties. Judges are human beings They have economic, social, political, religious, commercial and other relationship with other persons.
Federal code of judicial conduct does not prohibit particular business or other activities.  
-Passive Investments- In US, zese are allowed for judges. it includes the ownership of stocks, bonds, mutual fund shares, and other financial instruments. 
Passive investment is not time consuming because judges can manage passive investment either after hours or during breaks, in judicial day. 
-Active Management and Involvement in Business- In US judges are prohibited from serving as officer, director, manager, advisor or employee of any business. 
-Practice of Law-  In US, what Article 2 of proclamation No. 199/2000 calls advocacy service is prohibited for judges.
extends to minor representation of close family members. The only exception in this regard is the judges who represent themselves.
-Serving as a Fiduciary- Judges are barred from serving “as executors, administrators, trustees, guardians or other fiduciaries. 
The only exception to the prohibition to serve as a fiduciary is the   cases of family member and close friends.
- Arbitration and mediation- In Us. ABA model of code of judicial conduct bars judges from acting as an arbitrator or mediator. 
Because the arbitration proceeding could come before the court on which the judge sits
-Education-Judges may participate in community and/or legal education.
A judge may contribute to legal and professional education by delivering lectures participating in conference and seminars judging student training hearings and acting as examiner& as an author or editor.
-Political  Activities- Judges should not participate in political activities, membership in a political organization.
- Membership in Organization- Judges, like any other citizens, have freedom of association in exercising this.
Judicial Appointment- In countries with career judiciaries, the selection, appointment, and promotion of judges are made from within a judicial career system or civil service.
Non-career judicial selection and promotion procedures are made through appointment by the executive, legislature. 
Judges’ Tenure and Removal Mechanisms- Judges need not be assured of life-time tenure, but too limited terms of office may impair the development of judicial independence.
judicial tenures that are too short; mandatory retirement at relatively young ages; and ad hoc, arbitrary and opaque procedures for disciplining and removing judges may undermine the prestige of judgeships and the institutional independence of the courts.
Appointment, Withdrawal and Removal of Judges in Ethiopia
*Federal Judicial Administration Council- The Federal judicial administration council consists of nine members . 
In Ethiopia, all the three branches of government participate in the appointment of judges to any Ethiopian court established by the constitution of FDRE.  
The judiciary has no say on the appointment of the president and vice president of the regional supreme courts or federal Supreme Court (Article 81(1) & (3)).
Federal judges of any level are appointed by HPR among the list submitted by the PM.  This list contains candidates selected by federal Judicial Administration Council.
State executives are less involved in judicial appointment when compared with federal government. In federal government, the Prime Minister is involved in the appointment of every federal judge. Chief executives of state can participate only in the appointment of presidents and vice-presidents of supreme courts of regional states.
All judges of the sate courts except presidents and vice-presidents of supreme courts are appointed by the state council upon recommendation of the state judicial administration council.  
Criteria for Judicial Appointment- Nationality, Loyalty to the Constitution, Legal Training or Legal Skills, Diligence, Sense of Justice and Good Conduct, Consent, Age
After the selection by the council, the chairperson of the council presents the selected candidate-judges to the prime minister.
Factors that Influence Ethical Requirement of Judges-  remuneration, resource of the court, workload and off bench activities.
Liability (Responsibility) for Breach of Rules of Conduct
- Disciplining Agency- Federal Judicial Administration Council is vested with the power of disciplining judges that violate the Federal Code of Judicial Conduct. Ordinary courts do not try disciplinary matters. Even they have no appellate jurisdiction or power of review over disciplinary matters.
-Disciplinary Measures- Oral warning , Written warning, Fine not exceeding three months salary, Demotion of the post and cut in salary, Removal from office. 
 -Procedures of Disciplinary Proceedings- Initiation (Any person no vested interest), Investigation, Hearing 

CHAPTER FOUR
ADVOCATES’ ETHICS
The profession, the Justice System, Court and the Country
-The first and for most duty is to up hold respect for the profession in general.
-Secondly, he has the duty to serve justice, he has to cooperate for justice by showing special endeavor for the administration of the justice machinery.
-he has to provide community service. The good example of these is pro bono public service. Art 20(5) of the FRDEC 
Ethical Requirements of Advocates in relation to their Clients
Once the relationship is established there is an old and of course true saying that “a client is a king”, which connotes that clients deserve due respect, their interest must be preserved and protected. 
a high degree of tolerance, farsightedness and conscious understanding is expected from this advocate, he must be Diligent and Competent Representation, Thoroughness and Preparation, Maintaining Competence, Communication, Withholding Information, Duty of confidentiality, Contract of Advocacy, Scope of Representation, Loyalty to a Client. 
Non-professional Subsidiary Activities
An advocate is not totally prohibited from involving in non-professional subsidiary activities. As any member of the society, but limited to those consistent with rules & principles of the profession.
CHAPTER FIVE
ETHICS OF THE PUBLIC PROSECUTOR
Eligibility
· Age;    Nationality/citizenrieship/;  Being a lawyer ;
· Loyalty and acceptance of national laws of the concerned state ;especially the constitution;
· Ethical requirements, mainly honesty, integrity, loyalty, impartiality, legality, diligence and having good public image;
· Having no criminal record except petty offences and offences punishable upon complaint or convicted but reinstated; and
· Some require experience.
Legal Basis- the legal basis of activities of the public prosecutor shall be the national laws of the country concerned especially the Constitution. 
Principles
* Independence        * Immunity (privilege or exemption from responsibility) 
* Confidentiality      * Competence and Diligence
* Loyalty and Avoidance of Conflict of Interest 
In relation to the Accused, the Court and Other Institutions	
Whenever he conducts investigation, the public prosecutor is expected to clearly disclose the rights of the suspect recognized by the law.
Where the public prosecutor has instituted a charge against a certain person suspected of committing crime, he should always be present in the court. 
Ethically, what is expected from the public prosecutor is that he should respect adjournments. 
The public prosecutor is also expected to respect the principles of adversarial debate ( fair trial in that both of the parties to the case are properly heard) 
He should always observe the obligation of timely communication of evidences to the person prosecuted or his representative.
There is no situation of enmity between the accused and the public prosecutor.
In his day-to-day relations with the judges in the court, the public prosecutor should respect the independence of the judges.
The public prosecutor as superior should treat ethically and should accept the fact that police his assistant especially he shouldn’t harass to obey his un reasonable order.
Engaging in Activities Outside Official Duties 
He may teach, train and give lecture with regarding to the law and still can write about the law without eroding the office responsibility. But in doing so the public prosecutor should first secure the permission of the Minister of the Ministry of Justice. 
Other Ethical Considerations 
The public prosecutor has to dress socially acceptable clothes, recreate in dignified places outside his office, at all the time exhibit good behavior and conduct in and outside office in order to win the respect and confidence of the public.
He should not borrow money persistently and is strictly prohibited from borrowing money or attempting to borrow money from a member of the public with whom the prosecutor has contact in charge of his official duties.
Liability for Violation of Codes of Conduct for Prosecutors
* Administrative (Disciplinary) Liabilities- The simple ones are: written warning, a fine not exceeding one month’s salary, and disallowance of the next increment pay. Grave disciplinary penalties; the serious ones are demotion and dismissal.
* Criminal Liability- may exceed beyond this scope including restriction of liberty like imprisonment.
* Civil Liability- he has to redress the loss sustained in addition to his criminal and administrative liabilities as far as they deserve it based on civil law provisions; for instance article 2027and seq. of CC. 













