IN THE HIGH COURT OF THE UNITED REPUBLIC OF TANZANIA
DAR ES SALAAM DISTRICT REGISTRY
AT DAR ES SALAAM.
 CIVIL CASE NO 108 OF 2019

MIREA COMPANY LIMITED .........................................................................PLAINTIFF 
Versus
MICHAEL WANZALA MUKAMA ..............................................................DEFENDANT 


WRITTEN STATMENT OF DEFENCE BY THE DEFENDANT AND COUNTER CLAIM

The defendant named herein above wish to states as follows:-

1. That the contents of paragraph 1,2 and 17 of the plaint are noted save for address of service for the defendant for the purpose of this suit shall be in care of :-

Innocent Paulos Mwelelwa (Advocate)
C/o Infinity Law Attorneys,
Coronation Building, 2nd Floor,
Azikiwe/Samora Street,
Opposite Askari Monument
P. O. Box 12076,
DAR ES SALAAM.
Mobile No 0787203190/0712604243/ 0713401756.

2. That the contents of paragraph 3 of the plaint are disputed to the extents of claims against the defendant. Further the defendant states that on the year 2016 and 2017   the plaintiff and the defendant entered into contractual relationship for mining of Gypsum of which the plaintiff has never performed to date.

3. That the contents of paragraph 4 of the plaint are disputed forthwith and the plaintiff is put to strictly proof thereof. Further, the defendant states that on the year 2016 parties herein entered into contractual relationship and not negotiations as stated by the plaintiff. The process of mining gypsum by the Plaintiff as mandated by the contract was required to take place immediately after executing the said contract in respect of Primary Mining licences No 0023407, 0023406, PML 00241 SZ, 001042 SZ and 002687 SZ. 

“Copies of the primary Licences are attached herein as Annexture D1 collectively to form part of this defence”

4. That the contents of paragraph 5, 6 and 7 of the plaint are noted to the extent of executing the agreement between the parties on the year 2016 and 2017 as stated by the plaintiff. Further the defendant states that the plaintiff has never performed as stated in the contract since the year 2017, as result the defendant reminded the plaintiff to perform the work as they agreed but to the contrary the plaintiff refused to perform without any justifiable reasons.

5. That due to the plaintiff’s failure to perform as they agreed  on December 2018 the defendant visited the office of the plaintiff which is located at Mikocheni, Kinondoni, Municipality- Dar es Salaam 	City to know the reasons for the delay of mining activities and non performance of the contract but the plaintiff’s officials refused to cooperate with the defendant. Strangely in January 2019 the plaintiff wrote a demand Notice to the defendant threatening to institute a criminal and civil suit, the said notice was properly responded by the defendant. 

“Copy of the demand notice and reply are attached herein as Annexture D2 collectively to form part of this defence”  

6. That the contents of paragraph 8 and 9 of the plaint are disputed forthwith and the plaintiff is put to strictly proof thereof. Further the defendant states that the road was there since 1980s due to the fact that the area is a mining zone.

7. That the contents of paragraph 10 of the plaint are noted to the extent of transporting few equipment at the mining site such as caterpillar and excavator, the rest of the facts are disputed forthwith. Further, the defendant states that in respect of the issue of theft it was the responsibility of the plaintiff to hire security personnel to protect their equipments.

8. That the contents of paragraph 11 of the plaint are disputed to the extent of rain which prevented the plaintiff to perform their Job. Further the defendant states that the rain season was not heavy to prevent the plaintiff to perform their contractual obligations. Whereas the issues of theft and existence of criminal case are the facts which are known to the plaintiff themselves.

9. That the contents of paragraph 12 are disputed forthwith and the plaintiff is put to strictly proof thereof. Further the defendant states that there was not such discussion between the parties due to the fact that the said item was not a part of the terms and condition of the contract.

10. That the contents of paragraph 13 and 14 are disputed and the defendant is put to strictly proof thereof.

11. That the contents of paragraph 15 of the plaint are noted to the extent of communication in respect of the breach by the plaintiff. Further the defendant states that the plaintiff never started the project as agreed in the contract as a result the defendant took a serious effort to communicate with them to make sure that they comply with the terms and condition of the agreement but the efforts ended in vain. 

“Copies of the demand notice from the plaintiff to the defendant and its reply are attached herein as Annexture D3 to form part of this defence”

12.  That due to the plaintiff’s failure to perform contractual obligations as agreed in the contract of mining gypsum the defendant on 31st May 2019 issued a termination notice to the plaintiff and prayed for compensation for the loss occasioned by the plaintiff’s failure to act in accordance with the agreement between the parties. 

“A copy of termination notice is attached herein as annexture D4 to form part of this defence”
 
13. That the contents of paragraph 16 (a) (b) (c) (d) and (e) of the plaint are disputed and the plaintiff is put to strictly proof thereof. Further the defendant states that he had incurred a greater loss due to the fact that he was paying all the required fees for renewal of licences and other taxes as required by the law but the plaintiff never commenced the mining activities to date. 

“Copies of the receipt are attached herein as annexture D5 collectively to form part of this defence”

14.  That the contents of paragraph 17 of the plaint are noted in respect of the residence of the plaintiff’s officials and defendant only, the rest of the facts are disputed. Further, the defendant avers that the breach of contract  occurred within Kilwa District, Lindi Region.  

WHEREFORE the defendant prays to this honourable court for dismissal of the entire suit with costs.


.....................................  					                          .......................
ADVOCATED FOR THE DEFENDANT 			                             DEFENDANT
 
VERIFICATION
I, MICHAEL WANZALA MUKAMA, being  the defendant in this suit do hereby verify that what is stated in paragraph 1,2,3,4,5,6,7,8,910,11,12,13 and 14 are true to the best of my own knowledge.
VERIFIED at Dar es Salaam this ............. day of.......................... 2019.

..................
                                                                                                                DEFENDANT
 
BY WAY OF COUNTER CLAIM

15. That MICHAEL WANZALA MUKAMA,  the plaintiff in this counter claim is a natural person and resident of Ilala Municipality Dar es Salaam city and he is working for gain in Kilwa District, Lindi Region and the address of service for purpose of this suit shall be the same as indicated in paragraph (1) one herein above .
 
16. That MIREA COMPANY LIMITED  the defendant in this counter claim is a limited liability company incorporated under the  Companies Act, Cap 212 R:E 2002 and the address of service for purpose of this Counter Claim shall be the same as indicated in plaint that is:-

Shaban Nsato Marijani, Advocate 
Eagle Law Chambers’ Advocates 
Plot No 1 Block “A”
Off Mwai Kibaki Road, Mikocheni
Adjacent to Mayfair Plaza,
P.O.Box 1999
Dar es Salaam
+255766591048

17. That  the plaintiff’s cause of action against the defendant is for breach of contract for the defendant’s non performance of the contractual obligations, and the plaintiff claims against the defendant is for payment of the sum of Seven Hundred and fifty million Tanzanian shillings (Tshs. 750,000,000/-)  being losses suffered in respect of five mining licences as per the contract executed by the parties, loss of mesne  profit, costs for maintaining licence for each year, costs for renewal of Mining Licence, further Twenty Million shillings (Tshs. 20,000,000/-) being costs of making follow up by the plaintiff to the defendant for failure to comply with the terms of the contract , general damages and costs of the suit.

18. That the plaintiff and the defendant entered into contract for mining of gypsum on 18th June 2016 and 19th July 2017 which is located at Kilwa District, Lindi Region for the following mining licence PML 0023407, PML 0023406, PML 001042 SZ, PML 000241 SZ and PML 002687 SZ some of the licence were owned by the plaintiff and others were owned by the plaintiff under power of Attorney as stated in the contract. 

“Copies of the contract for mining gypsum, Mining Licence and Power of Attorney are attached herein as annexture P1 collectively to form part of this counter claim”

19. That after executing the said contracts the plaintiff continued with his primary responsibilities to make sure that the Primary Mining licence is active by paying the necessary fees to the responsible authority and resolving all matter related to the mining area as stated in paragraph 5 of the contract of mining gypsum dated 18th June 2016 and 19th July 2017. 

“Copies of the receipt are attached herein as annexture P2 collectively to form part of this counter claim.

20. That after executing the contract for mining gypsum, the plaintiff handled all the documents in respect of the primary Licence which has been agreed by the parties such as report book from the ministry of Mining with the view of reporting the productions of gypsum and the same to be filed to the ministry and the plaintiff continued with the work as agreed in the contract.
 
21. That while the plaintiff was continuing with his responsibilities as they agreed with defendant and the defendant stated to transport few types of equipments to the mining area with the view of complying with the terms of the contract. The equipment which were transported by the defendants it includes bulldozer and excavator which was required to be used for moving the top layers of the earth materials so as to start producing the gypsum as they agreed.

22. That the  defendant being the responsible company under   the contract to deal with the production of gypsum, they stopped to continue with the project as agreed  without any justifiable reasons and they left some of the equipment at the mining site with the security guards which were employed by them.  When the plaintiff enquired from the defendant why they are not continuing with the project as they agreed they never provided any sufficient reasons which lead them to stop continuing with the work.

23. That the acts of the defendant initiated the plaintiff to make follow up at the offices of the defendant which is located at Mikochen Kinondoni Municipality but the said effort proved fruitless due to the fact that the defendant never complied to the terms which are in their contract. 

24. That due to the delay of the defendant to develop the project as they agreed the plaintiff decided to enquire from the ambassador of Tanzania in South Korea to know the genuineness of the official of the defendant as to whether they are capable dealing with the such project but to the contrary he was informed that they not capable of having capital to run such project. 

25. That after the plaintiff became aware that the defendant are not capable of running the such project, he decided to report the matter to the ministry of Mining and Natural resources so as they can amend the contract to increase the amount of percentage of profit as agreed in the contract to enable the plaintiff to continue with the production but the defendant refused to accept the proposal of the plaintiff.

26. That due to acts of the defendants failure to develop the project has caused serious inconveniences as a result the primary licence has become dormant despite the fact that the plaintiff has paid all the fees required by the government and other agencies. 

“Copies of the status of the primary licence printed on the Tanzania mining cadastre Portal are attached herein as annxture P3 collectively to form part of this counter claim”

27. That after obtaining the said status from the Tanzania Mining Cadastre Portal on 25th January 2019 he informed the defendant but the defendant never considered the said information to the contrary the defendant issued a demand notice to the plaintiff alleging that the plaintiff has breached the contract and trespassed to the mining area and cause loss to the defendant while is not true. Basing from the action of the defendant the plaintiff replied to the said demand and disputing the said allegations. 

“A copy of the demand letter from the defendant and its reply from the plaintiff are attached herein as annexture P4 collectively to form party of this counter claim. 

28.   That after the defendant has issued the said notice to the plaintiff they never took any actions in respect of the mining area as a result the plaintiff decided to issue a termination notice the defendant so as he can take possession and continue with the mining of gypsum at his own to rescue the revocation of the Primary Mining Licence from the Ministry of Mining. 

“A copy of demand notice from the plaintiff is attached herein as annexture P5 to form part of this counter claim.

29. That after the termination notice issued by the plaintiff to the defendant the defendant rushed to this honourable court of file a suit while they are aware that are in breach of the contract which was entered by the parties.

30. That the acts of the defendant failing to comply with the terms of the contract has caused a serious  loss to the plaintiff due to the fact the since 2016 when the parties entered into contractual relationship he has failed to continue with the mining of gypsum and the same to be sold to the other buyers.

31. That the cause of action arose partly in Dar es Salam region and partly at Kilwa District Lindi region therefore this honourable court has jurisdiction to try this honourable it.

WHEREFORE the plaintiff prays to this honourable court for the judgment and decree against the defendant as follows:-
a) That the declaration that the defendant (Mirea company Limited) are in breach of the contract executed by the parties.

b) Payment of Tshs.  750,000,000/= being the loss for income for breach of contract for Mining of gypsum in respect of Primary Mining Licence. 


c) Payment of Tshs. 20,000,000/= being the costs for making follow up form implementation of contract.

d) Payment for loss of mensine profit for failure to develop the mining project as agreed.

e) Payment of commercial interest for (b) and (c) at the rate of 32% per annum from the date of executing the contract to the date of filing this suit.

f)  Payment of general damages to be assessed by this honourable court.

g) Costs of the suit 

h) And any other orders deem fit and just to grant. 
DATED at Dar es Salam this ................................... day of .......................... 2019.

................................................					                  ....................
ADVOCATE FOR THE PLAINTIFF 					           PLAINTIFF 

VERIFICATION
 
I, MICHAEL WANZALA MUKAMA, being the plaintiff in this counter claim do hereby verify that the contents of paragraph 15, 16, 17, 18, 19, 20,21,22,23,25,26,27,28,29,30 and 31 are true to best of my own knowledge while the contents of paragraph 24 are truce according to the information supplied to me by the Ambassador of Tanzania in South Korea of which i believe to be true.

VERIFIED at Dar es Salam this .................day of ....................... 2019. 


.........................
PLAINTIFF


Presented for filing this ......................day of ....................... 2019.


...............................
                                                                                          REGISTRY OFFICER 


DRAWN AND FILED BY 

...........................................
Innocent Paulos Mwelelwa (Advocate)
C/o Infinity Law Attorneys,
Coronation Building, 2nd Floor,
Azikiwe/Samora Street,
Opposite Askari Monument
P. O. Box 12076,
DAR ES SALAAM.
Mobile No 0787203190/0712604243/ 0713401756
 
TO BE SERVED UPON
 
Shaban Nsato Marijani, Advocate 
Eagle Law Chambers’ Advocates 
Plot No 1 Block “A”
Off Mwai Kibaki Road, Mikocheni
Adjacent to Mayfair Plaza,
P.O.Box 1999
Dar es Salaam
+255766591048
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