IN THE DISTRICT LAND AND HOUSING TRIBUNAL

FOR ILALA DISTRICT

AT MWALIMU HOUSE

APPLICATION No. 10 OF 2015

........................................ _______________________________ 1ST APPLICANT

........................................ _______________________________ 2ND APPLICANT

..................................... _________________________________ 3RD APPLICANT

VERSUS

........................................... ___________________________ 1ST RESPONDENT

............................................ _________________________ 2ND RESPONDENT

.................................................. ________________________ 3RD RESPONDENT

............................................. ________________________ 4TH RESPONDENT

JOINT WRITTEN STATEMENT OF DEFENCE

The Respondents above named, beg to state in response to the Application by the Applicants as follows:

1.
That the contents of paragraphs 1 and 2 of the Application are noted, save that the address of service of all the Respondents for purposes of this Application shall be in the care of:

LAWconsult ADVOCATES

1st Floor, Tiger Tower

KinondoniRoad/Togo Street

P. O. Box 12471

DAR ES SALAAM

Tel:
+255 732 994 172; 715 383 593; 754 383 593

Email:
lawconsultadvocates@gmail.com
Web:
www.lawconsultadvocates.com
2.
That the contents of paragraph 3 of the Application are not disputed.

3.
That paragraph 4 of the Application regarding the value of the suit property is contested for want of valuation report; otherwise the Applicants are put to strictest proof of the value pleaded.

4.
That paragraph 5 of the Application is noted.

5.
That the contents of paragraph 6 (i) of the Application are vehemently contested, for the whole of the suit land belongs to the family of the late ..........................................., who died on the 5th December 2006; further that the 1st Respondent is a dully appointed personal legal representative of the deceased.

Both copies of a Certificate of Death and Letter of Appointment of the 1st Respondent as the Administrator of the Estate of the late .............................. are appended hereto and marked “ANNEXTURE ITC-1”, and leave is craved for the same to form part of this Joint Written Statement of Defence.

6.
That further to paragraph 5 hereof, the late ..................................... had been the rightful owner of all that farm measuring about four (4) acres since 1980s, which farm is located at Kifuru-Msigwa, Ilala Municipality, Dar es Salaam; and that the Applicants’ alleged ownership is unwarranting as the Street Local Government offices had no powers and justification to acquire the Respondents’ land and re-allocate it.

7.
That further to the preceding paragraph 6 hereof, in the said farm there used to be previously a mud house constructed for temporary uses, intended to be developed to a modern house, together with some crops in it like oranges, mango trees, pineapples, cassava; further that there is a grave of one of the Respondents’ family member.

8.
That the contents of paragraph 6 (ii) of the Application are vehemently contested, and it is stated that the Respondents are developing to modern standards what used to be a mud house, in their own land. The Applicants are otherwise put to strict proof of their allegations.

9.
That in reply to paragraph 6 (iii), it is stated that the Respondents have all the justification to develop their land, for they legally and rightfully own it.

10.
That in further reply to paragraph 6 (iii) of the Application, it is stated that the Respondents have never stolen the Applicants’ building materials or anything belonging to them, neither have they assaulted or threatened to kill any person in the suit land. The Applicants are put to strict proof of their allegations, serious as they appear to be.

11.
That the contents of paragraph 7 of the Application are strongly disputed, and it is stated instead that the Respondents are not entitled to any relief as sought or at all.

12.
That paragraph 8 is disputed as it is not reflective of true affairs relating to ownership of the land in dispute.

13.
That save for where it is expressly admitted herein, the rest of the contents of the Application are disputed for want of proof.

WHEREFORE, the Respondents pray for the following Orders:

(a)
That the Application be dismissed in its entirety.

(b)
Costs be provided for.

(c)
Any other relief(s) the Honourable Tribunal may deem just to grant in the circumstances of the matter.

Dated at Dar es Salaam this ________ day of ____________________, 2015

_______________       


                                _______________

ADVOCATE FOR THE



                     1ST RESPONDENT

RESPONDENTS

_______________






   _____________

2ND RESPONDENT




                    3RD RESPONDENT










_______________









         4TH RESPONDENT

VERIFICATION

WE, ISACK THOMAS TOGOCHO, MATIKU THOMAS TOGOCHO, MARWA THOMAS TOGOCHO, CHACHA THOMAS TOGOCHO, being the Respondents herein, do hereby jointly VERIFY that what has been stated in paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18 and 19 of the Written Statement of Defence is true to the best of our knowledge

VERIFIED at Dar es Salaam on this _______ day of ________________, 2015

_______________       


                                _______________

1ST RESPONDENT





       2ND RESPONDENT

_______________






   _____________

3RD RESPONDENT




                    4TH RESPONDENT

COUNTER CLAIM

By way of a Counter Claim, the Respondents wish to state as follows:

1.
That the Respondents have always been the rightful owners of that entire farm measuring about four (4) acres (hereinafter “the suit land”), located at Kifuru Area, Kinyerezi Ward, Ilala Municipal, Dar es Salaam.

2.
That prior to the Respondents acquiring the said suit land, it previously used to belong to their late father ..........................., who died way back on 3rd December 2006, whereupon the 1st Respondent was dully appointed to administer the estate of their said late father. The Respondents shall seek leave of the Tribunal to have copies of Certificate of Death and Letter of Administration appearing in the Written Statement of Defence as “ANNEXTURE ITC – 1” to form part of this Counter Claim.  

3.
That the late .......................................... had been owning the suit land since 1980s, in which a mud house was constructed for temporary uses with an intention of developing the same to a modern house.

4.
That further to the preceding paragraph 3 hereof, the Respondents have been using the farm to cultivate crops like oranges, mango trees, pineapples, cassava; further that there is a grave of one of the Respondents’ family member.

5.
That sometime in December 2006, immediately after the demise of the Respondents’ father, the Applicants together with other persons who are not parties in the instant proceedings, invaded the Respondents’ farm without any colour of right or justification.

6.
That initially the Applicants used to be on and off the farm, clearing some portions for unknown purposes, for which the Respondents used to react by chasing them away through their watchman.

7.
That sometime in 2010 the Applicants started construction activities, and the Respondents’ move to stop the Applicants from doing the complained activities were frustrated by proceedings instituted by the Applicants before the Ward Tribunal of Kinyerezi, vide Kinyerezi Ward Complaint No. 89 of 2011.

8.
That the proceedings in the said lower Tribunal were concluded on 16th February 2012 in favour of the Respondents, before they were reversed by the District Land and Housing Tribunal for Ilala District for want of jurisdiction.

9.
That the Applicants have no justification at all to occupy the Respondents’ land, for they illegally acquired the same.

10.
That the complained trespass and continued use of the Respondents’ land by the Applicants has caused inconveniences to the Respondents, including inter alia, failure by the Respondents to use their land.

11.
That following the Applicants’ unjustifiable and illegal occupancy of the Respondents’ land, they are to be condemned to demolish their structures illegally constructed in the suit land as well as pay general damages, and the amount claimed is Tanzania Shillings Ten Million Only (TShs. 10,000,000.00).

WHEREFORE, the Respondents pray for Judgment and Decree in respect of the Counter Claim against the Applicants jointly and severally as follows:

(a)
A Declaration that the Respondents are the lawful owners of the suit land. 

(b)
An Order for the demolition of structures erected by the Applicants in the Respondents’ land.

(c)
An Order for payment of general damages to the tune of Tanzania Shillings Ten Million (TShs. 10,000,000.00) only.

(d)
An Order for payment of 17% interest per annum on the decretal sum from the date of the decree to the date of payment.

(e)
Any other and further Orders and relief as the Honourable Tribunal shall deem just to issue and grant in the circumstances of the case.

Dated at Dar es Salaam this ________ day of ____________________, 2015

_______________       


                                _______________

ADVOCATE FOR THE



                     1ST RESPONDENT

RESPONDENTS

_______________






   _____________

2ND RESPONDENT




                    3RD RESPONDENT










_______________









         4TH RESPONDENT

VERIFICATION

WE, ........................................., being the Respondents herein, do hereby jointly VERIFY that what has been stated in paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10 and 11 of the Counter Claim, is to the best of our knowledge true

VERIFIED at Dar es Salaam this ________ day of __________________, 2015

_______________       


                                _______________

1ST RESPONDENT



                              2ND RESPONDENT

_______________






   _____________

3RD RESPONDENT




                    4TH RESPONDENT

Presented for filing this __________ day of ________________________, 2015

_______________

TRIBUNAL CLERK

To Be Served Upon:



Drawn & Filed By:

Law & Rights Attorneys,



J. Kapufi, Advocate,

Ungoni Street, 




LAWconsult ADVOCATES,

Opposite Ilala District Court,


1st Floor Tiger Tower,

P. O. Box 78923,




Kinondoni Rd/Togo Street,

DAR ES SALAAM




P. O. Box 12471,








DAR ES SALAAM




