
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Universities Alliance South Africa receives judgment in matter against University of the Free State 

 

Dear Universities Alliance South Africa supporters (and concerned South Africans) 

 

Universities Alliance South Africa has finally received judgment in our matter against the University 

of the Free state, in which we challenged the university’s mandatory vaccination policy.  

 

The judgment was not read out in open court, as we had originally hoped and expected, but we did 

receive a hard copy on Friday 15 March. 

 

Unfortunately, although the judges recognized the strength of our case, they declined to rule one 

way or another on the lawfulness of the policy, and declared the matter moot – meaning that, in 

their view, it no longer presents a live controversy or is of practical importance – and claimed that we 

had not proven that the UFS intended to reimplement its policy in future. They wrote: 

 

“Undoubtedly this matter would have been of great importance had the policy not been suspended. 

No evidence has been placed before us that the policy will, on probabilities be implemented in 

future.”  

 

This was in spite of us submitting ample evidence in the form of official statements and 

correspondence from the UFS in which the university clearly stated that it had retained the policy for 

future implementation as it sees fit. 

 

The judgment also claimed that we had “failed to show, based on medical and scientific evidence, 

that there exists a real possibility that a National State of Disaster may be reinstated and the policy 

subsequently be implemented.” 

 

This completely fails to take cognizance of the fact that the UFS continued to enforce its policy until 

13 July 2022, more than 3 months after the State of Disaster had lapsed and after the government 

had repealed regulations relating to gatherings, masks, and tests/vaccination on 23 June 2022.  

 

Somehow, the fact that the UFS had provably continued to implement its policy long after the State 

of Disaster had ended, and at a time when it ran contrary to national regulations, went completely 

unacknowledged in the judgment.  
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The UFS acknowledged in its Answering Affidavit that the policy was not tied to the State of Disaster: 

 

“Clause 1.5 of the Policy (which appears on paginated page 333) does not link the continued 

operation of the Policy to the State of Disaster. It provides that “[this] policy will apply for the 

duration of the COVID-19 pandemic or until such time as the UFS Council resolves that it has served its 

purpose.” 

 

In fact, in a legal letter written by Bowman’s attorneys on behalf of the UFS on 29 July 2022 – again, 

after the State of Disaster had lapsed and after the repeal of regulations in June 2022 – the UFS 

insisted that a pending review of its vaccination policy by Solidarity was not moot. 

 

Solidarity had, according to the letter, claimed that there was no longer a live dispute with the UFS 

and indicated that they no longer wished to proceed with their application following the suspension 

of the policy’s measures on 13 July 2022. 

 

However, the UFS disagreed, stating that the matter was still important and relevant since they 

intended to reimplement the policy in future. 

 

“Pursuant to this, the Council made the decision to suspend the policy. The respondents have not, 

however, withdrawn the Policy, and have made it clear that the Policy should be reinstated should 

circumstances require.” (paragraph 15 of letter) 

 

“The applicants [Solidarity] have expressed the view that, in light of the suspension of the Policy, it is 

no longer necessary for the application to proceed. This is patently incorrect given the respondents’ 

position in respect of the possible reinstatement of the Policy.” (paragraph 16 of letter) 

 

In the same letter, the UFS emphasizes the “nature and importance of the application” and requests 

a date for a hearing by the full bench. 

 

This evidence was presented both in our papers and in oral argument by our counsel, Advocate 

Heunis SC, but was inexplicably omitted from the judgment. 

 

To dismiss the negligence and irrationality in the policy’s formulation and implementation as merely 

historical and suggest that a ruling regarding the policy’s legality would have no practical effect also 

fails to take into account the rights of thousands of stakeholders who have suffered on its account.  

 

This ruling has then, in effect, set an expiry date to harm and prejudices those on the policy’s 

receiving end simply for lacking the means to pursue their rights timeously. 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The judgment completely avoids delving into any of the substantive elements of the case, including 

the innumerable procedural and factual deficiencies in the UFS’ policy and its formulation which were 

established in our papers and during oral argument. Highlights include: 

 

• The UFS counsel’s admission in oral argument that the university had no documented proof 

at all of its supposed consultations with experts when formulating its policy; 

 

• The fact that the evidence the UFS provided in support of its November 2021 decision to 

approve the policy was actually only compiled on 17 February 2022, one day prior to the due 

date of 18 February 2022 for the university’s response to a PAIA request for information that 

had been submitted by a parent in December 2021.  

 

o The date on the documents was after the policy’s approval in November 2021 and 

implementation on 14 February 2022, so they could not possibly have factored into 

the decision as the UFS claimed. 

 

o The extent of the UFS’ “scientific research” in its rule 53 record was 9 articles, many 

of which were from mainstream media sources rather than credible scientific 

authorities, and no expert opinions. 

 

o Although the UFS denied this and claimed that the 17 February 2022 date was simply 

the date on which the documents were printed, we provided additional proof that 

these documents were not in the UFS’ possession on 3 February 2022, which 

vindicates our conclusion that the documents were only compiled for the PAIA 

response and were not actually used to inform the policy as the UFS claimed. 

 

•  The fact that the university did not conduct a risk assessment for students or 3rd parties, or 

attempt to identify vulnerable and at-risk persons, and simply applied a blanket approach to 

risk assessment by assigning the same risk level to all persons on all areas of campus 

regardless of their individual risk profile, occupation, or location. 

 

Each of these should, even individually, have proven fatal to the UFS’ policy. However, the judgment 

is devoid of any mention of these facts.  

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

We have always maintained that any legal challenge mounted by Universities Alliance South Africa 

against a mandatory vaccination policy would be factually, legally, and argumentatively 

impenetrable.  

The UFS’ inability to address our arguments, repeated attempts to stay out of court, dilatory tactics, 

and ultimate narrow escape via a ruling of so-called “mootness” proves that we achieved this aim 

and put forth the best possible case in pursuit of the rights of those we represent. 

The judgment explicitly acknowledges the quality of our papers in one of the closing paragraphs: 

“The papers in this application consist of approximately 3000 pages, the majority of which have been 

filed by the Applicant consisting to a great extent of expert reports, opinions and correspondence. 

From a perusal of such documentation, it is evident that the institution of the application and the 

continuation thereof is everything but frivolous and vexatious. It was supported by very well 

substantiating evidence.”  

 

The purpose of a judicial review application, such as ours, is to ensure that exercises of public power 

(including by organs of state, such as universities), whether executive or administrative in nature, are 

lawful, constitutional, and rational, and that affected persons’ rights are not unduly infringed upon. 

 

The fact that no relief was granted whatsoever, despite the overwhelming and uncontested evidence 

we presented of the policy’s irrationality and the violations of stakeholders’ rights as a direct result 

thereof, is a source of deep concern and raises questions as to the legitimacy of the mechanisms that 

supposedly keep decisionmakers in check.  

 

For us to have done everything right, to the extent that the judgment cannot fault us on the merits of 

our application and even acknowledges the strength of our case, but is still unwilling to provide a 

remedy, is symptomatic of a broader problem. 

With this in mind, we must now deliberate and consider the prospects of future outcomes. 

This includes taking into consideration our very real constraints in terms of resources (since our funds 

were effectively depleted to see this matter through to its hearing), as well as the likelihood of a 

higher court being willing to adjudicate our matter on its merits in the current legal and judicial 

climate.     

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

In the meanwhile, we strongly suggest that you peruse the attached documents, and view the 

hearing on YouTube if you have not already done so (please note that the livestream was reported 

and taken down midway through the hearing, so it is recorded as 2 separate videos on our channel): 

 

https://www.youtube.com/@UniversitiesAllianceSA/streams  

 

Attached to this post you will find: 

 

1) The 29 July 2022 letter sent by Bowman’s to the Deputy Judge President on the UFS’ 

instruction, in which they clearly state that they intend reimplementing the policy in future 

(and therefore that Solidarity’s matter challenging their policy was not moot), and  

 

2) The full judgment, which, we believe, speaks for itself. 

 

 

Thank you to everyone who has supported us over the past 2 years. We have no regrets whatsoever 

regarding the approach taken to our matter, or the decision to pursue it to the very end in the 

interests of UFS stakeholders and all South African citizens who value their rights. 

 

We must also acknowledge those who showed great courage in providing us with evidence and 

personal testimonies, without which our efforts would not have been possible. 

 

We are satisfied that we did indeed demonstrate that the UFS’ mandatory vaccination policy was, 

and still is, devoid of merit, and that it was never based on scientific evidence as the university 

claimed.  

 

This will be all the more apparent after you have watched the hearing and read the judgment in full. 

 

The fact that in spite of this, the ruling was effectively a stalemate that avoided the merits of the 

case, but instead deemed the matter irrelevant and of no significance, should be gravely 

disconcerting to all South African citizens. 

 

Best Regards 

The Directors 

Universities Alliance South Africa NPC 

 

All media queries and interview requests should please be directed to uasamedia@gmail.com  
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