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It is widely acknowledged that rights and freedoms guaranteed in the African Charter on
Human and Peoples’ Rights are justiciable. However, any complaints about violations of
the Charter’s guarantees are admissible before the African Commission on Human and
Peoples’ Rights only if they are lodged after local remedies available in the domestic
legal system of the implicated state are exhausted. The local remedies rule can be
bypassed, however, when such remedies are unavailable, inadequate, ineffective or
unduly prolonged. This article argues that normative incompatibility between the
charter’s socio-economic rights undertakings and the status of the rights in domestic
legal systems in numerous local jurisdictions in Africa makes it apparent that there is
a clear lack of necessary preconditions for justiciability of and remedies to this
category of rights. Local remedies to socio-economic rights in such jurisdictions
could simply be lacking or are ineffective or inadequate. Thus, the application of the
local remedies rule could well be less relevant to socio-economic rights complaints at
the regional level and hence constitute an exception in relation to numerous African
States. Consequently, direct invocation of charter-based remedies, supposedly an
exception, may supplant the rule until and unless state parties to the charter ensure
normative compatibility between their charter-based undertakings and domestic
legislation and practices relative to socio-economic rights enshrined in the charter.

1. Introduction

The African Charter on Human and Peoples’ Rights' has been hailed for its distinct
approach in the incorporation, on equal footing, of socio-economic rights and civil and pol-
itical rights in a manner that emphasises the indivisibility, interdependence and interrelat-
edness of human and peoples’ rights.> The charter stresses the link between the two
categories of rights in stating that ‘the satisfaction of economic [and] social . .. rights is a
guarantee for the enjoyment of civil and political rights’.®> The interrelatedness of the
two categories of rights remains true not only in terms of their enforcement but also their
justiciability.* In a similar vein, the African Commission on Human and Peoples’ Rights
emphasised that ‘there is no right in the African Charter that cannot be made effective’.”
However, the commission is not a forum of first instance and cannot replace domestic
tribunals for the adjudication of alleged violations of the charter’s rights. All complaints
alleging violations of charter-based guarantees must be sent to the commission only after
exhausting local remedies available to victims in the domestic legal system of the
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implicated state. Under Article 56 (5) of the charter, communications alleging violations of
human rights ‘shall be considered if they . .. are sent after exhausting local remedies, if any,
unless it is obvious that this procedure is unduly prolonged’. Thus, victims of violations of
charter-based rights are normally required to seek and access domestic remedies before
attempting to invoke those available under the charter.

Communications relating to the socio-economic rights of the charter, like any others,
must also pass the admissibility test, involving proof of exhaustion of the local remedies
rule. According to the commission, one of the major purposes of the local remedies rule
is to enable the commission to ‘avoid playing the role of a court of first instance, a role
that it cannot under any circumstances arrogate to itself’.®

This article argues that the combination of the case law of the African Commission on the
local remedies rule, on the one hand, and the domestic legislative practice of numerous African
states, on the other, has produced an effect that is the polar opposite of the jurisprudence that
the commission has sought to establish. The commission’s consistent jurisprudence vis-a-vis
the non-justiciability of socio-economic rights in many domestic jurisdictions in Africa would
mean that the commission has fallen into exactly the one trap that it wanted to avoid: the duty
to act as a court of first instance. Despite the ratification of the charter by all member states of
the African Union (AU),” many of the state parties to the charter are still either recalcitrant or
ambivalent about embracing the duties relating to socio-economic rights enforcement and jus-
ticiability that are entailed by the act of ratification of the charter. The practice of many African
states poses particularly serious challenges to the domestic justiciability of socio-economic
rights treaties.® In many cases, socio-economic rights are non-justiciable in the domestic
legal systems. This allows complainants of socio-economic rights violations an easy recourse
to the regional system to seek regional remedies. In effect, the local remedies rule could turn
out be an exception and non-exhaustion thereof the rule.

Section 2 sets the scene as it presents the conflation of justiciable socio-economic rights in
the African Charter and local legislative obstacles in numerous African states. This section
demonstrates that there is a settled jurisprudence, according to which states owe obligations
to ensure compatibility between their domestic legislation and practice on the one hand and
the norms of treaties that they have ratified on the other. Section 3 analyses the raison d’étre
underlying the requirement of exhaustion of local remedies before complainants resort to the
regional mechanism. It demonstrates that whenever the incompatibility between domestic
laws and the charter renders the rationales of domestic remedies irrelevant, victims of the
charter’s socio-economic rights can have direct access to the commission. Section 4 turns
to the analysis of the limitations of direct application of the local remedies rule under the
charter, and posits that these limitations may be more relevant to socio-economic rights in
numerous African states than the local remedies rule. Section 5 presents instances where
such is the case, in the light of consistent case law of the commission. Section 6 traces the
problem of domestic justiciability to the relatively recent emergence of socio-economic
rights before Section 7 draws the analysis together and offer conclusions.

2. Justiciability and the deterrent effects of domestic laws

As noted above, the socio-economic rights in the regional instrument have been rendered
justiciable in just the same way as the civil and political rights counterparts of the
charter.” Denoting the suitability of a case for judicial or quasi-judicial scrutiny,'® justicia-
bility of a right rests on three cumulative normative pillars: the claim, the setting and the
consequence of the claim."' The claim is about the violations of the rights protected. The
African Charter has given express recognition to a modest list of important socio-economic
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rights.'* The setting is the judicial or quasi-judicial body with a jurisdiction to hear and
review violations of the rights protected. The African Commission, under its protective
mandate, is empowered to receive communications from state and non-state entities that
are entitled to bring communications to the commission and locus standi before the com-
mission is virtually unlimited."* The consequence of the finding of a violation of charter-
based guarantees — including socio-economic rights — entails the ordering of remedies
by the commission.'* The three-pronged test of justiciability has thus been cumulatively
met, and the justiciability of socio-economic rights has been ripe since the establishment
of the commission in 1987.

However, accessing remedies that are available under the African Charter is not a
straightforward procedure, and communications must pass, infer alia, the local remedies
requirement. The principles of subsidiarity'® of and complementarity between national
norms and their international counterparts'® means that complainants of charter-based
rights should seek national remedies before invoking those that are available under the
charter. Primacy is accorded to national legal remedies as opposed to those available
through international procedures.'” There is a structural (as opposed to substantive) depen-
dence of international human rights law on domestic laws, procedures and institutions for
its implementation.'®

Thus, remedies enshrined in the international human rights regime are merely subsidi-
ary to national remedies and not meant to replace, but rather supplement domestic reme-
dies."” As Henkin observed: ‘[t]he international law of human rights parallels and
supplements national law, superseding and supplying the deficiencies of national consti-
tutions and laws, but it does not replace and indeed depends on national institutions’.?°
The African Commission has observed that:

...the [domestic remedies] rule is founded on the premise that the full and effective implemen-
tation of international obligations in the field of human rights is designed to enhance the enjoy-
ment of human rights and fundamental freedoms at the national level.>!

This stance assumes the domestic justiciability of the relevant rights, and the availability of
adequate and effective remedies to redress their violations at the domestic level.
However, in many domestic jurisdictions across Africa, socio-economic rights of the
charter face distinct hurdles, which have particularly hindered their domestic justiciability
and enforcement. In some cases, only a selective list of socio-economic rights is provided
for in the domestic legal systems, while other guarantees are absent. For instance, only a
handful of African constitutions guarantee the right to housing, food and water.?? In those
countries, domestic justiciability of these rights is hampered due to their questionable exist-
ence in the local legal system. In many of the common law jurisdictions — such as Lesotho,
Namibia, Nigeria and Sierra Leone — socio-economic rights form part of directive principles
of state policy (‘DPSP’), and they are not justiciable.** In other jurisdictions, including Ethio-
pia, Ghana, The Gambia and Uganda, the status of socio-economic rights is unclear as they
are both part of fundamental rights, on the one hand, and are placed under DPSP on the
other.>* In some other states, such as Botswana, Tunisia, Zambia and Zimbabwe, there is
no legal guarantee of socio-economic rights in the domestic legal system whatsoever.*
Charter-based socio-economic rights holders in many African jurisdictions have there-
fore faced the problem of domestic legal deterrence to justiciability of socio-economic
rights.?® Questions arise therefore as to how to reconcile the lack of domestic justiciability
of the socio-economic rights with their justiciable status under the African Charter. The
emerging scenario thus engenders an uneasy co-existence between the charter’s rule of
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local remedies and domestic non-justicability or unavailability, ineffectiveness or inade-
quacy of remedies to violations of socio-economic rights in the domestic sphere.

The situation of remedial deterrence to socio-economic rights complaints in many of the
African national legal systems has thus given rise to what Neuman called ‘dual positivisa-
tion and the production of dissonance’.?’ Having ratified the regional charter with justici-
able rights, many African states have fallen short in translating the charter’s promises into
reality, giving rise to normative conflict between the charter’s promises and domestic legis-
lation or practice.”® More specifically, they have maintained or issued laws that are in con-
tradiction with their charter obligations. In so doing, states have denied complainants of
effective access to domestic judicial and quasi-judicial bodies, or barred the latter from
hearing and passing impartial judgements on such complaints. This is a clear violation of
the charter via legislative means. There is a need — and indeed a duty — to bring domestic
legislation, administrative rules and practices into conformity*® with the rules of ratified
international human rights treaties, which are ‘high minded-legal formulations’.*

With respect to obligations arising from international law, the principle of pacta sunt
servanda dictates that treaties wilfully entered into should be executed (fulfilled) in good
faith.?' Indubitably, the principle of pacta sunt servanda in the law of treaties has consti-
tuted ‘since time immemorial the axiom, postulate and categorical imperative of the
science of international law’.** According to Hugo Grotius:

For good faith, in the language of Cicero, is not only the principal hold by which all govern-
ments are bound together, but is the key-stone by which the larger society of nations is united.
Destroy this, says Aristotle, and you destroy the intercourse of man.*

The principle of good faith, itself a customary rule of international law,** requires states to
domestically maintain such laws and institutions as will enable them to discharge their inter-
national obligations. This has been codified under the Vienna Convention on the Law of
Treaties (‘VCLT’), which provides that: ‘A State is obliged to refrain from acts which
would defeat the object and purpose of a treaty when ... (b) it has expressed its consent
to be bound by the treaty’.*> This provision reflects customary international law, the
rules and principles of which are binding on all nations irrespective of consent, including
those states that have yet to ratify the VCLT.*® As Brownlie observed, the law and jurispru-
dence in this area is ‘settled’:

... astate cannot plead provisions of its own law or deficiencies in that law in answer to a claim
against it for an alleged breach of its obligations under international law. The acts of the leg-
islature and other sources of internal rules and decision-making are not to be regarded as acts of
third party for which the state is not responsible, and any other principle would facilitate
evasion of obligations.®’

In this regard, the jurisprudence of the Permanent Court of International Justice (PC1J), the
International Court of Justice (ICJ) and the African Commission and the UN human rights
bodies are in unanimous agreement. In the Free Zones case,*® the PCIJ observed that ‘it is
certain that France cannot rely on her own legislation to limit the scope of her international
obligations’. Similarly, in its advisory opinion in the Greco-Bulgarian Communities case, >’
the PCIJ stated:

It is a generally accepted principle of international law that in the relations between Powers
who are Contracting Parties to a treaty, the provisions of municipal law cannot prevail over
those of the treaty.
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So too, the PCIJ, in the case of Polish Nationals in Damzig,40 held that ‘a state cannot
adduce as against another state its own constitution with a view to evading obligations
incumbent upon it under international law or treaties in force’.

In the same vein, the ICJ too has affirmed this principle. Thus, in the Fisheries case®!
and Nottebohm case,*? it decided that a state cannot present its domestic law as a defence to
evade its international obligations. Afterwards, the VCLT codified the rule that a ‘party may
not invoke the provisions of its internal law as justification for its failure to perform a
treaty’.** Similarly, the Inter-American Court of Human Rights ruled that:

... pursuant to international law, all obligations imposed by it must be fulfilled in good faith;
domestic law may not be invoked to justify nonfulfillment. These rules may be deemed to be
general principles of law and have been applied by the Permanent Court of International Justice
and the International Court of Justice.**

The African Commission invariably decided that a state cannot plead its domestic law as a
defence to evade its obligations under international law. In Legal Resources Foundation
v. Zambia,* the commission held that international treaty law prohibited Zambia from
relying on its constitution as a justification for its non-compliance with its international
obligations. Similarly, the commission decided that ‘Nigeria cannot negate the effects of
its ratification of the [African] Charter through domestic action. Nigeria remains under
the obligation to guarantee the rights of [the charter’s] article 7 of its citizens’.*® In
another judgment, against The Gambia, the African Commission ruled that:

By suspending chapter 3 (the Bill of Rights [of The Gambia’s Constitution]), the Government
therefore restricted the enjoyment of the rights guaranteed therein and, by implication, the
rights enshrined in the Charter... It should, however, be stated that the suspension of the
Bill of Rights does not ipso facto mean the suspension of the domestic effect of the Charter. . .
[TThe Commission held that ‘the obligation of the . . . government remains, unaffected by the
purported revocation of the domestic effect of the Charter.” ... The suspension of the Bill of
Rights and consequently the application of the Charter was not only a violation of article 1
[general obligations clause of the charter] but also a restriction on the enjoyment of the
rights and freedoms enshrined in the Charter, thus violating article 2 of the Charter as well.*’

So too, the UN Committee on Economic, Social and Cultural Rights has stated that states
have an obligation to promote interpretations of domestic laws that give effect to their
international obligations. Accordingly:

... legally binding international standards should operate directly and immediately within the
domestic legal system of each State Party, thereby enabling individuals to seek enforcement of
their rights before national Courts and tribunals.*®

Ideally, a state should conduct a compatibility study that in some cases results in the amend-
ment of existing municipal laws, so as to bring it into conformity with international instru-
ments. Either before or immediately after a state ratifies a treaty, it is expected to review its
domestic laws and practices to ensure that it is in compliance with the obligations contained
in the treaty. As far back as 1925, the PCIJ ruled that a ratifying state’s obligation to make
the changes to its legislation that is necessary for the fulfilment of the duties undertaken in
the treaties is simply ‘a principle that is self-evident’.*’

The African Commission has stressed the requirement of a state’s duty to ensure dom-
estic compatibility of international human rights treaties and domestic legislations. It stated:

In principle, where domestic laws that are meant to protect the rights of persons within a given
country are alleged to be wanting, the African Commission holds the view that it is within its
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mandate to examine the extent to which such domestic law complies with the provisions of the
African Charter. This is because when a State ratifies the African Charter it is obligated to
uphold the fundamental human rights contained therein. Otherwise if the reverse were true,
the significance of ratifying a human rights treaty would be seriously defeated. This S‘principle
is in line with Article 14 of the Vienna Convention on the Law of Treaties of 1980.%°

In Africa, the process of compatibility studies have in some cases resulted in legislative
amendments as part of the ratification process.”' There have been practices of pre-ratification
compatibility studies in Senegal, South Africa and Zambia.>* The initial review may be
undertaken in conjunction with each of the relevant national ministries or other authorities
responsible for policy making and implementation in the different fields covered by the
treaty concerned.” Sometimes, states undertake pre-ratification reviews primarily by the
foreign ministry or its equivalent with relatively limited inputs from other ministries or
from the principal sectors of society.* Accordingly, state parties to the charter are required
to amend their domestic laws to conform to and facilitate the domestic application and
justiciability of the socio-economic rights guaranteed in the continental instrument.>

Failing compatibility between the charter and domestic norms, at international law the
charter would apply regardless of inconsistent domestic norms in force, superseding and
replacing the latter to the degree of their inconsistency.>® If the domestic legislative or judicial
and quasi-judicial bodies disregard a ratified human rights treaty in favour of inconsistent
domestic law, which bar justiciability of socio-economic rights, individuals and groups
have the option of directly accessing the commission, which would find the country in viola-
tion of its treaty obligations through maintaining contradictory domestic laws and denial of
local remedies.>’ This would mean that, more often than not, complaints of socio-economic
rights in numerous African states would immediately pass the admissibility criterion imposed
by the local remedies rule, rendering the commission a forum of first instance. As the follow-
ing sections demonstrate, such a conclusion is an outcome — if unintended - of the case law of
the African Commission.

3. Rationales of the local remedies rule under the African Charter

The rule of exhaustion of local remedies has long been used in international law and inter-
national human rights disputes to reinforce the primacy of national remedies over inter-
national remedies. Just like the right to a remedy, the rule of exhaustion of local
remedies is part of customary international law.>® Originally, it was imposed upon aliens
who sought the diplomatic protection of their state of nationality against a foreign state,
wherein or whereby their rights were violated without a remedy.>® It is one of the most fre-
quently used objections or defences to admissibility of international claims.®® Its appli-
cation means that a state cannot espouse a complaint of its nationals against another state
before the individual or groups exhaust remedies available in the implicated state,
without obtaining reparation for the harm suffered.®' It has thus been a means of preventing
horizontal (inter-state) complaints and consequent extraterritorial remedies between
states.®® Unless and until the direct victims (individuals or groups) have exhausted local
remedies that are available in the state that is responsible for the injury or violation, the
national state of the complainants could not espouse a case on their behalf or the claim
is inadmissible in international tribunals.®® Thus, the field of application of the local reme-
dies rule has been horizontal (between states). It has applied to cases of diplomatic protec-
tion as opposed to instances of direct injury to the state espousing the case.®*

With its incorporation into the human rights treaties, not least in the African Charter, the
rule came to have additional dimensions and application vertically as between residents and
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their state of residence. While imposing the duties on the complainants to exhaust local reme-
dies, it also entails states’ duty to maintain the legal basis for the domestic protection of treaty-
based rights as well as to provide adequate and effective remedies in cases of their violations.
The African Commission has repeatedly and consistently stressed that the exhaustion of
local remedies is one of the crucial preconditions for admissibility of communications that
come before it from time to time. Therefore, resorting to international tribunals and reme-
dies is a remedy of last resort.%> This was made starkly clear in the commission’s ruling in a
case against The Gambia, wherein it stated that the rule of exhaustion of local remedies:

... 1s one of the most important conditions for admissibility of communications, no doubt there-
fore, in almost all the cases, the first requirement looked at by both the Commission and state
concerned is the exhaustion of local remedies.®®

The commission has established a set of rationales behind the application of the rule of
exhaustion of local remedies. First, the rule of exhaustion of local remedies under Article
56 (5) seems to assume that a state might have prevented or remedied the violations com-
plained of had it been notified of their existence. Thus an attempt by victims or those acting
on their behalf to exhaust local remedies may bring the complaint and alleged violations to
the attention of the implicated state, whose authorities could have been unaware of the cir-
cumstances. The commission stated that ‘[t]he exhaustion of domestic remedies require-
ment should be properly understood as ensuring that the State concerned has ample
opportunity to remedy the situation of which applicants complain’.®’ This principle has
also been long accepted by the ICJ, which declared that ‘the responsible State must have
an opportunity to redress by its own means within the framework of its domestic system
the wrong alleged to be done to the individual’.®®

The enquiry therefore starts by giving the benefit of the doubt to the state concerned.
Thus, a government should be made aware of a human rights violation in order to have
the chance to remedy such violation.®” The exhaustion of local remedies is therefore
necessitated in order to ‘establish beyond doubt that the wrongful act or denial of justice
complained of is the deliberate act of the State, and that it is willing to leave the wrong
unrighted’.”® According to the African Commission, the exhaustion of local remedies
rule ‘is founded on the principle that a government should have notice of human rights vio-
lations in order to have the opportunity to remedy matters through its own local system’.”"
In cases where proof of a government’s awareness was obvious or proved, the commission
declared communications admissible without requiring exhaustion of the domestic reme-
dies that were probably available. In a case against Zaire (now Democratic Republic of
Congo), the commission ruled that ‘the government has had ample notice of the violation’”
and declared the case admissible. Similarly, it ruled, in the SERAC case, that ‘[i]t is not
necessary here to recount the international attention that Ogoniland has received to argue
that the Nigerian government has had ample notice and, over the past several decades,
more than sufficient opportunity to give domestic remedies’.”®

Second, from the perspective of the complainants, resort to local remedies — as opposed
to international remedies — is usually cost-effective and more expedient. Thus, the commis-
sion has stated that:

... local remedies are normally quicker, cheaper, and more effective than international ones.
They can be more effective in the sense that an appellate court can reverse the decision of a
lower court, whereas the decision of an international organ does not have that effect, although
it will engage the international responsibility of the state concerned.”
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Third, the rule requiring exhaustion of local remedies, as a filtering mechanism, is also a
means to protect the reputation of an implicated state. The availability of international pro-
cedures for redressing domestic human rights violations is not meant — as a primary aim —
to shame the state. The commission repeatedly stressed that the local remedies rule offers
the state ‘an opportunity to ... save its reputation, which would be inevitably tarnished if it
were brought before an international jurisdiction’.”®

Fourth, as noted above, the rule of exhaustion of domestic remedies is a means of ensur-
ing the principle of subsidiarity of international law to national law.”® The principle of sub-
sidiarity dictates that ‘legitimate governmental objective should in principle be taken at the
lowest level of government capable of effectively addressing the problem’.”’

Fifth, the rule is a means of ensuring the continued complementarity between national
and international jurisdictions, thereby obviating the possibility of contradictory judge-
ments and jurisprudence of domestic and international tribunals.”® As stated in the

SERAC case:

One purpose of the exhaustion of local remedies requirement is to give the domestic courts an
opportunity to decide upon cases before they are brought to an international forum, thus avoid-
ing contradictory judgements of law at the national and international levels.”

Finally, and more importantly for our present purposes, the commission has used the rule as
a means of curbing the possibility of an emergence of a situation in which it becomes a
forum of first instance to hear human rights complaints for which domestic remedies
exist. Therefore, as well as respecting the jurisdictions of local judicial and quasi-judicial
bodies capable of redressing the injury complained of, the commission has used the rule
as a means of preventing itself being flooded by unfiltered flow of communications. It
emphasised that the requirement of exhaustion of local remedies ‘also ensures that the
African Commission does not become a tribunal of first instance for cases for which an
effective domestic remedy exists’.*® The commission reiterated that the application of
the rule would therefore enable the commission to ‘avoid playing the role of a court of
first instance, a role that it cannot under any circumstances arrogate to itself”.®!

In the final analysis, despite the general agreement that human rights are generally con-
sidered to be permissible ‘derogations’®* from and ‘erosion’™? of state sovereignty, the rule
of exhaustion of local remedies is partly a means of protecting state sovereignty and is an
expression of the continued importance states attach to it.** It seeks to achieve this by delay-
ing and/or preventing adjudication of a state’s domestic human rights and other issues by
foreign /international tribunals before a state’s own legal processes have a chance to operate
domestically.

4. Preconditions for exhaustion of local remedies

A precondition itself, the rule of exhaustion of domestic remedies applies only if certain
cumulative criteria are satisfied. The primacy of national remedies over international
ones and the requirement of exhaustion of local remedies are not absolute. International
remedies may be resorted to immediately and local remedies may be disregarded in excep-
tional circumstances where national laws and state conduct fails to meet certain criteria. The
African Commission ruled that it ‘has never held the requirement of local remedies to apply
literally in cases where it is impractical or undesirable for the complainant to seize the dom-
estic courts in the case of each violation’.®® It is clear from the case law of the African Com-
mission that a remedy must meet all prongs of the three-prong test: ‘[t]hree major criteria
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could be deduced from the practice of the [African] Commission in determining this rule,
namely: the remedy must be available, effective and sufficient’.* Failing any of the avail-
ability, effectiveness and/or sufficiency tests, the duty of the complainant to exhaust dom-
estic remedies is excused and direct resort to international remedies would be allowed.

The commission has elaborated the meanings of availability, effectiveness and ade-
quacy of a domestic remedy. A remedy is considered available ‘if the petitioner can
pursue it without impediment’,®” i.e., if it is ‘readily obtainable [and/or] accessible’.%®
The African Commission has ruled that a remedy, ‘the availability of which is not
evident, cannot be invoked by the state to the detriment of the complainant’.®* A remedy
is deemed effective “if it offers a prospect of success’,” i.e., if it is ‘adequate to accomplish
a purpose; producing the intended or expected result’.”! A remedy whose very existence or
applicability is not sufficiently certain fails both tests of availability and effectiveness.””
And, a remedy is deemed sufficient ‘if it is capable of redressing the complaint’,”® or put
otherwise, ‘if it is adequate for the purpose of redressing the injury caused by the
violation.”*

The availability of a remedy is gauged from an objective standpoint, with the impli-
cation that ‘a remedy is considered available only if the applicant can make use of it in
the circumstance of his case’.”> Thus, complaints of socio-economic rights violations
could be required to exhaust domestic remedies only if the remedial scope provided in
the implicated state’s legal system applies to the particular situation of the complainants.

A remedy is deemed insufficient if the complainant cannot have recourse to the jurisdic-
tion competent to decide the relevant case, as, for example, is the case when the complai-
nant’s access to such is prevented by DPSP provisions,’® or by the generalised fear for life
or safety of the complainant or even that of the complainant’s relatives.”’ In a decision
against Sudan, the commission reiterated this stance:

The African Commission is of the view that, even if certain domestic remedies were available,
it was not reasonable to expect refugees [Complainants] to seize the Sudanese Courts of their
complaints, given their extreme vulnerability and state of deprivation, their fear of being
deported and their lack of adequate means to seek legal representation.

Additionally, remedies in this context of the case law of the African Commission refer to
judicial, non-extraordinary and non-discretionary remedies as opposed to discretionary or
executive remedies such as presidential amnesty in cases of the death penalty.”® Similarly,
in cases where the jurisdictions of the ordinary courts over the subject matter of a complaint
is ousted by domestic laws and procedures, or where such jurisdictions have been given to
special tribunals, or are vested in an executive state official, the local remedies are said to be
insufficient.'®

Therefore, once a case is lodged in the African Commission, the question of burden of
proof of availability, effectiveness and adequacy of the domestic remedies, if any, would
normally be raised by the state to have the case dismissed by the relevant international
forum. The complainant has a relatively easier task of ‘some prima facie evidence of an
attempt to exhaust local remedies’'”' and Jor deny their availability or effectiveness.
Given such prima facie proof of exhaustion or denial of availability and/or effectiveness
of local remedies, the onus of proof now shifts to the state to adduce sufficient evidence
in order to prove that ordinary, and non-discretionary, timely and non-prolonged effective
remedies are available to redress the particular complaint at issue. When an accused state
argues that communication to the African Commission must be declared inadmissible for
want of exhaustion of local remedies, ‘the government then has the burden of demonstrating
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the existence of such remedies’.'** If the government succeeds in proving the existence of
effective and adequate local remedies, the burden shifts once more to the complainant, who
must prove exhaustion or unavailability, ineffectiveness and/or inadequacy of the reme-
dies, failing which the communication will be declared inadmissible.'%?

5. Exceptions to the local remedies rule and socio-economic rights

It is clear from the foregoing discussion that the requirement of exhaustion of local remedies
assumes the availability, adequacy and effectiveness of local remedies, in the absence of
which complainants of human rights violations (including violations of treaty-based guar-
antees) will be allowed to lay their cases before international human rights bodies. Under
the African Charter, the complainant’s duty of prior exhaustion of local remedies can be
dispensed with when one or more of the triple preconditions of availability, adequacy
and effectiveness of the domestic remedies is lacking or where the raison d étre for exhaust-
ing the remedies is absent.

In instances where there are no domestic remedies, or where the available remedies are
less than effective or adequate, the commission would be a forum of first instance to hear
cases of and mete out appropriate remedies to redress the violations of charter-based rights
by local authorities.'® The African Charter provides for grounds of exemptions from
exhausting local remedies in some selected cases. In those instances, individual and
group complainants (or those who act on their behest) would be exempt from the burden
of seeking local remedies and are allowed to access the African Commission and charter’s
remedies immediately and directly.

In the domestic legal systems of many African states, the interplay of the non-
justiciability of socio-economic rights vis-a-vis resultant lack or inadequacy of remedies
available to complainants of the rights’ violations renders the application of the local reme-
dies rule more of an exception rather than the norm. In relation to numerous domestic legal
systems of African states, it is indeed the exemptions from the direct application of the rule
of exhaustion of domestic remedies that seems to have immediate relevance to the enforce-
ment of the charter’s socio-economic rights at the regional level. In those cases, the com-
plainant would be allowed to directly and immediately access the regional mechanism
and remedies available under the regional human rights system.

i. Lack of domestic legal protection of the right

The requirement of exhausting local remedies before submitting a case for adjudication by
judicial or quasi-judicial bodies presupposes the existence of a right, which is the subject of
the complaint and corresponding remedies in the event of its violation. Thus, not only the
remedy but the substantive right must have a legal basis and be actionable in the domestic
law. It could be enshrined in the national constitution, or other legislation. Or it could result
from the ratification and domestication by the relevant state of a regional or international
treaty such as the African Charter. In the latter case, the treaty that is the basis of the
right in question must have a direct domestic application, and be granted judicial notice
for individual and group complainants to invoke it in the domestic administrative and judi-
cial proceedings of the state. But ‘if the right is not well provided for, there cannot be effec-
tive remedies or any remedies at all’.'®> Complainants of the (treaty-based) rights are then
exempt from the burden of exhausting local remedies before approaching the regional
mechanism.
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Some states ratify the African Charter (and other treaties) with justiciable rights and
freedoms and fail to domesticate them. Domestic courts could thus find it difficult to
take judicial notice of the treaties that are not domesticated. In other cases, the jurisdiction
of the ordinary courts over the subject matter of a complaint is ousted by domestic laws and
procedures, or such jurisdictions may be given to special tribunals that are not impartial
and/or competent. In such situations, the local remedies are said to be unavailable.'*®

It has also been shown that many states in Africa sign and ratify international human
rights treaties without necessarily having the underlying commitment to implement these
rights and freedoms domestically.'®” Heyns and Viljoen have found significant evidence
in Africa — and elsewhere — of states wanting to ““jump on the bandwagon,” or respond
to international pressure to ratify’.' % Having ratified treaties with justiciable socio-economic
rights such as the African Charter, they promulgate or maintain national legislation that is in
conflict with the treaties they have become parties to, thereby undertaking the obligations of
ensuring justiciability and availability of domestic remedies for the rights contained therein.
This entails an incompatibility between the national and the international norms relative to a
given human right.

Where the substantive right that is violated is a breach of a ratified human rights treaty
but not of domestic law (which fails to provide for the right), ‘the local remedies rule does
not ex hypothesi come into play at all; for since there has been nothing done contrary to the
local law, there can be no local remedies to exhaust’.'® This is only logical because if the
right is not well provided for [in the domestic legal system], there cannot be effective reme-
dies, or any remedies at all’.''® Individuals and groups who are victims of violations of
(treaty-based) human rights would thus be given treaty-based remedies irrespective of a
domestic law that denies or restricts access to such by the right holders.

As noted at the outset, in many African states, some or all socio-economic rights are not
provided for.""! In others, socio-economic rights are declared non-justiciable and individ-
uals could not approach national bodies with judicial powers to seek redress for violations
of their fundamental socio-economic rights.''? In either case, seeking remedies for viola-
tions of such rights is a futile exercise. This will lead to the consequence that the African
Commission becomes a court of first instance for litigations related to the charter’s
socio-economic guarantees.

ii. Problems posed by Directive Principles of State Policy (DPSP)

A crucial importance of the right to access a tribunal that is competent to investigate into
and judicially appraise violations of human rights lies in the fact that it leads to the
award of an adequate and effective remedy. The remedy could take a variety of forms,
including injunctions, compensations, restorations of confiscated property, reinstatement
in a job, guarantee against repetition, or a combination of these or other types of
relief.""* So too, the lack of a remedy, its ineffectiveness or inadequacy is a violation of
the fundamental rights in issue. In such instances, the regional bodies would be the principal
and primary port of call for holding the state accountable for such violations.

One of the most fundamental problems that stand on the path towards the domestic
justiciability of socio-economic rights on the African continent is the fact that, in many
of the national jurisdictions, socio-economic rights are consigned to the status of Directive
Principles of State Policy''* and hence non-justiciable per se. The inclusion of the right
under the DPSP excludes the possibility of complaining about their violations in the
regular courts or quasi-judicial bodies.''> The DPSP are meant to guide the executive
and legislative branches of the state to the exclusion of the judicial branch.''® Consequently,
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the ratification of the charter alone without domestic justiciability may be of little assistance
in the search for domestic remedies and the enjoyment of the rights at the local level may
still be illusory. In Namibia, for instance, the Supreme Court decided that the DPSP ‘are not
enforceable in any court of law, and, therefore, should they be ignored or infringed the
aggrieved have no legal remedy to compel positive action.'"”

Where the violated socio-economic right is part of the DPSP of a country’s constitution,
the African Commission excused complainants from exhausting local remedies and took it
upon itself to serve the purpose of a court of first instance. This was the prevailing situation
in Nigeria in which the commission decided to be seized of the SERAC case, which it later
declared admissible. In the SERAC case, the commission commented that one of the under-
lying justifications behind the admissibility requirement of exhaustion of domestic reme-
dies is the need to avoid the rendition of contradictory judgements from international
and national forums.''® Accordingly, ‘[w]here a right is not well provided for in domestic
law such that no case is likely to be heard, potential conflict does not arise’.'"’

The problem in such cases is not so much about the lack of the substantive right itself as
it is about the legal hurdle that puts the adjudication of complaints about violations of such
rights beyond judicial reach. Effectively, DPSP present an ouster of judicial jurisdiction in
matters relating to the socio-economic rights in general.'?°

Where the domestic laws curtail judicial scrutiny of socio-economic rights provisions
(via the DPSP clause), the duty of exhausting local remedies is dispensed with and complai-
nants can approach the regional mechanisms for redress. In cases where judicial power of
scrutinising human rights complaints is ousted, local remedies are said to be ‘non-existent’
or ‘ineffective’.'®! Such a scenario illustrates ‘the futility of seeking a remedy” in the dom-
estic courts.'??

While constituting domestic obstacles to the judicial and/or quasi-judicial enforcement
of socio-economic rights, the DPSP provisions do not affect the applicability of the rights at
the regional level as it absolves the complainant from exhausting local remedies.'* The
complainants would thus have direct access to the procedures and mechanisms of the
regional human rights system.'?*

iii. Series of serious and massive violations

There is an established case law of the African Commission according to which victims of
serious or massive violations are not required to exhaust local remedies available within the
legal system of the perpetrating state. Whether the violations complained of are ‘serious or
massive’ depends upon whether the alleged violations are of such a nature that it is of ‘vast
and varied scope and [reflective of] the general situation” in the relevant state.'?* In the Free
Legal Assistance Group and Others v Zaire, the commission ruled that the widespread
arrests, detentions, extrajudicial executions, unfair trials, restrictions of press freedom,
deprivation of property and access to education constituted serious and massive violations
of human rights. According to the commission, in such instances ‘it is impractical or unde-
sirable for the complainant to seize the domestic courts in the case of each violation®.'?® The
commission reiterated its position in a recent decision against Sudan, and stated that ‘where
the violations involve many victims, it becomes neither practical nor desirable for the com-
plainants or the victims to pursue such internal remedies’."?’

Serious and massive human rights violations engender a prima facie presumption that
domestic remedies are not available or effective.!?® In addition, as outlined above, the
requirement of exhaustion of local remedies loses its raison d’étre in cases of serious
and massive violations. One of the principal justifications behind the local remedies rule
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is the consideration that a state must be given prior adequate notice of the complaint so that
it is able to remedy the violations. In the cases of serious and massive violations, the
situation is too rampant to elude the attention of the state authorities, and a state’s non-
reparation of the violations triggers the presumption that the state condones or is unwilling
to prevent, abate or remedy the violations. In the Free Legal Assistance Group case, the
commission stated: ‘the government has had ample notice of the violation’ and complai-
nants are not required to exhaust the state’s local remedies.'*’

The emerging jurisprudence is of close relevance to violations of socio-economic rights,
such as the human right to water. In cases where the human right to water is violated
through pollution, or the construction of dams to divert such an amount of water that
would cause significant harm to those who had hitherto access to the water resources,
the problem would affect thousands of victims. It would be serious in degree and
massive in terms of victims (to be) affected. In this age of information technology and
free flow of information, it would be unlikely for states to be unaware of the situation. Inac-
tion to remedy the situation may thus point to a prima facie evidence of a state’s complicity
in the violations or unwillingness to remedy it at all. More often than not, projects and
activities related to damming of rivers are usually the subject of a state’s prior approval
or are planned and undertaken by the state agencies.

Thus, under the ‘serious and massive violations’ jurisprudence of the commission,
victims of the human right to water and similarly affected socio-economic rights would
more likely be exempt from exhausting local remedies. Violations of such scale and
scope would hardly escape the attention of the media, which would bring the problem to
the attention of the state authorities. In the SERAC case, where the Nigerian government
was accused of complicity in the despoliation and destruction of water and food sources
of the Ogoni people of its Niger Delta region, the commission bypassed the local remedies
rule and declared the communication admissible. It stated that the government must have
been aware of the violations due to the sustained international attention given to the Ogoni-
land situation.'*°

It is relatively easier to prove that the state was duly aware of the situation and that the
violations caused to the beneficiaries of socio-economic rights are serious and massive.
Complainants of violations of such rights would, in such and similar situations, be able
to directly submit their cases to the African Commission without the need to resort to dom-
estic remedies and procedures of the implicated state.

6. Justiciable remedies: from regional to domestic, and back again?

The rights traditionally placed in the civil and political category took roots in domestic
struggles for human rights from which they eventually evolved into international law
rules.”*! In contrast, the journey for socio-economic rights has been along the reverse
route. Many of the socio-economic rights have originally appeared in international instru-
ments such as the Universal Declaration of Human Rights and others before they found
their way into domestic legal systems.'*? Compared to traditional civil and political
rights, socio-economic rights are late comers to the international scene.'** Indeed, socio-
economic rights came into full prominence only in the late twentieth century.'** They
emerged much later than the civil and political rights whose standards had gone through
long processes of progressive development, norm clarification and judicial scrutiny.'
Some socio-economic rights are still evolving. The human right to water, for instance,
which came into the human rights catalogue through a General Comment of the UN Com-

mittee on Economic, Social and Cultural Rights,'*® is said to be a ‘new born thing’'*” and a
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‘novel right’."*® Because the right has been an ‘unknown quantity’ thus far, commentators
have even asked “if it is proper to name it so [as a human right]’."* In other words, socio-
economic rights represent a regime that is in normative evolution, and the clarification of
their normative content, domestic justiciability and enforcement is a work in progress in
contrast to the relatively more settled civil and political rights.

Emerged as they have from international law, socio-economic rights have yet to be fully
embraced by the domestic legal and institutional systems. This is not unique to African
states. States elsewhere also remain unconvinced to accept domestic legal enforcement
and justiciability of these categories of rights. Some states still fail to recognise socio-
economic rights within their domestic human rights instruments."*® The difference
between states elsewhere and African states is that the latter have been parties to the
charter that incorporates justiciable socio-economic rights. But others are only parties to
the International Covenant on Economic, Social and Cultural Rights,'*' which will be jus-
ticiable when its optional protocol comes into force.'**

The consequence of the late emergence of socio-economic rights has meant that, with
the exception of few jurisdictions such as South Africa, socio-economic rights are not
grounded in significant bodies of domestic jurisprudence in Africa.'*® Put differently,
socio-economic rights jurisprudence generally does not benefit from the history of domestic
adjudication or judicial scrutiny in Africa. Some socio-economic rights would thus be liti-
gated before the African Commission for the first time.

Such a scenario inevitably presents the commission with the opportunity and challenge of
examining domestic violations of socio-economic rights as a tribunal of first instance. Granted
that the adjudication and resultant jurisprudence of socio-economic rights have yet to take root
in a great majority of domestic jurisdictions across the continent, ‘the fate of economic, social
and cultural rights under the African Charter is bound up with the prospects of the African
regional human rights mechanism generally’.'** As Busia and Mbaye noted: ‘the Commis-
sion should exercise original jurisdiction on economic and social rights since individuals
cannot be expected to exhaust domestic remedies which do not exist’.'*’ In the same vein,
the commission stressed that ‘it is only to the extent that the Commission is prepared to inter-
pret and apply the Charter that Governments would appreciate the extent of its obligations and
citizens understand the scope of the rights they have under the Charter’.'*®

The lack of domestic remedies to or justiciability of socio-economic rights entails the
exemption from local remedies rule by the complainants of the violation of this category
of rights. Direct access to the commission may still play a crucial role in enhancing justicia-
bility of socio-economic rights at the domestic level. It may have the effect of enhancing the
domestic justiciability of these (and indeed all sets of) rights. This is because domestic judi-
cial organs can scarcely ignore the developments of international law relative to the cases
before them.'*’

The charter seeks to ensure its own domestic implementation mainly via two avenues.
First, it empowered the commission to set standards and formulate ‘principles and rules
aimed at solving legal problems relating to human and peoples’ rights and fundamental
freedoms’.'*® The expectation is that the domestic courts and tribunals will emulate the
commission’s example in interpreting and applying human rights norms at the domestic
level. Studies have shown that the emerging regional jurisprudence of the African Commis-
sion has had its impacts on the domestic adjudication of human rights issues.'*’

Second, the charter contemplates that the principles and rules on human and peoples’
rights and freedoms ‘formulated” and ‘laid down’ by the commission would provide a
basis upon which ‘African Governments may base their legislation.'*° The process would
help the commission kill two birds with one stone: the interpretation and jurisprudence
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that would emerge from socio-economic litigations would boost the promotional mandate
of the commission by elaborating some of the charter’s vague socio-economic rights and
freedoms, making it possible for the protective and promotional roles of the commission
to mutually reinforce each other.

Be that as it may, the ideal result is for the domestic right holders to be able to access
remedies within the legal and institutional arrangement of their home states. It is closer,
cheaper, and more accessible, for the complainants. After all, the success or failure of a
human rights treaty — including the charter — is gauged by the amount of its influence
and the degree to which its guarantees are enjoyed by rights holders at the domestic
level.'! From this perspective, the exemption from the duty of exhaustion of local remedies
and direct access to the commission is only a short-term solution to the normative conflict
between the charter and domestic norms.

However, the commission needs to devise various means of enhancing states’ duty of
ensuring domestic compatibility between the charter’s socio-economic rights guarantees
and local laws and practices. One way of achieving this could be to insist on member
states issuing new laws or repealing or bringing existing ones, in order to ensure that
their domestic norms and charter-based obligations are compatible.'>> One way for the
commission to achieve this is to require states to include this topic in their biennial
reports to it, and subject the situation to public scrutiny in the context of examination of
state reports. This will allow the state to publicly acknowledge the problem and rectify
it. It will also enable the commission to issue its concerns in the resultant concluding obser-
vations and follow it up with the state. Individual commissioners could also be more vocal
on their promotional visits to members states of the charter, and take it up with the relevant
domestic authorities and follow it up. In the interim, as long as such conflicts and problems
of (quasi-)judicial enforcement of charter-based socio-economic rights persist, it is vital that
the commission continues to serve as a forum of first instance for complaints relating to
charter-based socio-economic rights.

7. Conclusion

As demonstrated above, the rule of exhaustion of local remedies admits numerous exemp-
tions, and the duty to exhaust local remedies for violations of socio-economic rights may
not always be applicable. The domestic legal systems of African states pose numerous
remedial deterrence mechanisms, such that many of the complaints about violations of
the charter’s socio-economic rights may directly be lodged in and immediately be admissi-
ble before the African Commission. The duty to exhaust local remedies may also be
excused due to the lack of substantive rights in the national legal system. Or relevant
remedies to redress the rights’ violations may be unavailable, inadequate or ineffective.
Moreover, judicial and quasi-judicial bodies may be prevented from hearing complaints
based on violations of socio-economic rights due to the DPSP clauses. The ensuing situ-
ation leads to an absence, inadequacy or ineffectiveness of domestic remedies. This does
not necessarily mean that victims of socio-economic rights violations lack remedies
altogether, or states responsible for violations are exempt from repairing such violations.
The commission, in what constitutes the reversal of roles between national and regional
tribunals, would step in and award appropriate remedies in place of the national courts.
As such, the direct application of the local remedies rule may turn out to be the excep-
tion, and exemptions may then become the rule until states remove domestic obstacles, in
order to enable socio-economic litigants to access their domestic remedies on the same
footing as those complaining about civil and political rights violations. State parties to
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the charter are obligated to bring their domestic norms into line with their charter-based
obligations. Until and unless African states accord domestic protection to charter-based
socio-economic rights and ensure normative compatibility between their domestic laws
relating to socio-economic rights and their charter-based undertakings, complainants
seeking remedies for violations of this category of rights would base their claims on the
regional human rights treaties. For the foreseeable future, the fate of socio-economic
rights in numerous African states remains firmly tied to the effectiveness of the African
Charter and the works of the African Commission (and African Court).

While this clearly defies the principles of complementarity and subsidiarity, the multi-
tude of normative deterrence mechanisms installed by numerous African states to hinder
domestic justiciability of socio-economic rights makes the regional mechanism the
primary forum of redress for violations of the charter’s socio-economic rights guarantees.
In the end, the commission may become a tribunal of first instance for socio-economic
rights of the charter, and exhaustion of local remedies, normally the rule, becomes the
exception and the exception becomes the rule for the foreseeable future. This leaves the
commission with the hefty task of convincing the states to ensure normative compatibility
between the charter’s norms and domestic legislation and practices.
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