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ChapterOne

BasicConceptualFramework

1.1 State as a Political and Juridical

Concept

1.1.1 StateasaPoliticalConcept

constitutionisamechanism by,orachannelthrough

whichpoliticalpowerisconvertedintoaninstitutionof

the state,as a consequence of which power is

structured.5Becauseofthenexusbetweenandamong

state,powerand law,a constitution does notonly

governtherelationshipbetweenthegoverned andthe

government(governmentunderstoodastheagencyor

machineryofthestate),butalsolaysdownthebasisandjustificationofsateandgovernment,as

juridicalconceptandstructure.

1.2StateasaJuristicPerson

From thepointofPoliticalScience,theconceptofstatecomprisesthreefundamentalelements

(1)Acommunityofpeople,

(2)Withadefiniteterritory,and

(3)Apoliticalpower.

1.2.1Sovereignty

Thecapacitytomonopoliesontheuseofforce(statepower)overagivenpoliticalcommunityof

withinagiventerritoryisknownassovereignty.

Allstatesenjoysovereignequality.Theyhaveequalrightsanddutiesandareequal
members ofthe internationalcommunity notwithstanding differences ofan

economic,social,politicalorothernature.25Inparticular,sovereignequalityincludes

thefollowingelements:-26

a.Statesarejudiciallyequal;
b.Eachstateenjoystherightsinherentsovereigntyinfull;
c.Eachstatehasthedutytorespectthepersonalityofotherstates;
d.Theterritorialintegrityandpoliticalindependenceofthestateareinviolable;
e.Eachstatehastherighttofreelytochooseanddevelopitspolitical,social,

economicandculturalsystems;
f. Eachstatehasthedutytocomplyfullyandingoodfullywithitsinternational

obligationandtoliveinpeacewithotherstates.
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1.2.3.1FormsofSovereigntyinInternationalLaw

Therearesixmainformsofsovereignty:

a.InternalorTerritorialSovereignty

ourplanetislegallydividedintoapproximately200sovereignstates.Withinitsownterritory,each

ofthesestatesisexclusivelysovereign,inthesensethatithas“exclusivecompetence”or

“domesticjurisdiction”andthemonopolyofpoweroveritsterritoryandnationals.

b.ExternalSovereignty

Thestateisexternallysovereign,inthesensethatitisnotsubjected(againstitswill)toanother

stateortoanyhigherauthority.InternationalLaw,however,imposescertainlimitstoboththe

internalandexternalaspectsofsovereigntyofstates.Themostimportantonesareformulatedin

theUNCharterandthe1970DeclarationonPrinciplesofInternationalRelations.38Theyinclude

theobligationthatstates,intheirinternationalrelations,shallrefrainfrom threateningorusing

force,obligetoco-operatewithoneanother,abidebytheprinciplesofequalrightsandself-

determinationofpeoples.

c.SovereignEquality

Allstatesarejuridicallyequal,inthesensethat,formallytheyhaveidenticalrightsatthe

internationallevel.

ExtraterritorialSovereignty

Inthe19thCentury,someAsianandAfricanstateswereforcedtosigncapitulationtreatieswith

Europeanstates,wherebyEuropeannationalsandtheirpropertyweremadeimmunefrom local

authorityandjurisdiction.

d.PermanentSovereigntyoverNaturalResources

Itisawell-establishedprincipleofInternationalLaw thateverystatecanfreelydisposeofthe

naturalwealth and resourceswithin itsterritorya principlewhich iscommonlyknown as

permanentsovereigntyovernaturalresources.

1.2.3.2SovereigntyasaDynamicConcept

Thechangesinthetheoryandpracticeofsovereignty,astheyevolvedinthepast,areareflection

ofthechangingfunctionsattributedtosovereigntyandthestateinagivenperiod.

1.2.4TheConceptofNationality

Nationalityofanindividualishisqualityofbeingasubjectofacertainstate.Hence,itisoneof

theattributesgiventoaphysicalperson.
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“Althoughitisfortheinternationallawofeachstatetodeterminewhoisandwhoisnota

nationalofthestate2 itisneverthelessoflegalandpracticalinteresttoacertain
hownationalitycanbeaqcuiredundersuchlaws.

Thefivemostcommonmodesofaqcuiringnationalityare

1.birth,2.naturalization,3.Reintegration,4.annexationand5.cession.3

Accordingtothisrule,everychild2 bornontheterritoryofsuchastate,whetherthe
parentsbecitizensoraliensbecomesanationalofsuchstate,whereasachildborn
abroadisforeignalthoughtheparentsmaybenationals.

1.2.5DemocracyandConstitutionalism

Constitutionalism enshrinesrespectforhumanworthanddignityasitscentralprinciple,too.To

protectthatvalue,citizensmusthavearighttopoliticalparticipation,andtheirgovernmentmust

behedgedinbysubstantivelimitsonwhatitcando,evenwhenperfectlymirroringthepopular

will.What constitutionalism insists on is having limited government.Predictability of

governmentalactionsisalsoacharacteristicfeatureofitstypology.

1.2.5.2Constitutionalism

Constitutionalism,therefore,pertainstotwokindsofrelationships.Therelationshipbetween

governmentandnationals/citizens,residents/isthefirstcategory–thesubstantive.Thesecond

(theformal)referstotheappraisalofonebranchofgovernmentvis-à-vistheother;andtotheir

inter-relationship.Itisthesetwoaspectsofconstitutionalism whicharethequit-essentialsofa

constitution,bethatwritten,rigid,flexible,etc…

Constitutionalism anddemocratictheoryraisequestionsabouttheconceptofaconstitutionand

therelationshipofanyparticularconstitutiontothosetheories

1.2.5.3TheConceptof“Constitution”

Aconstitutionassham/cosmeticorreal,hasaprincipalfunction.

AConstitutionasaCharterforGovernments:54 Atminimum,anauthoritativeconstitutionaltext

wouldmoreoftensketchthefundamentalmodesoflegitimategovernmentaloperations.

Aconstitutionasaguardianoffundamentalrights:

Theconstitutionascovenant,symbol,andaspiration:Insofarasaconstitutionisacovenantby

whichagroupofpeopleagreeto(re)transform themselvesfrom merestateintoanation,

1.2.6RuleofLaw

Theseidentifiedeightelementsoflaw,recognizedasnecessaryforasocietyaspiringtoinstitute

theRuleoflawstateasfollows:-

1.Lawsmustexistandthoselawsshouldbeabletowinobedience.

2.Lawsmustbepublished.

3.Lawsmustbeprospectiveinnaturesothattheeffectofthelawmayonlytakeplace

afterthelawhasbeenpassed.Lawsshouldbewrittenwithreasonableclaritytoavoid

unfairenforcement.
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4.Lawmustavoidcontradictions.(intelligibility)

5.Lawmustnotcommandtheimpossible.(Nonself-contradictoriness)

6.Lawmustbegeneral.

7.Lawsmuststayconstantthroughtimetoallowtheformalizationofrules;however;law

alsomustallow fortimelyrevisionwhentheunderlyingandpoliticalcircumstances

havechanged.

8.Officialactionshouldbeconsistentwiththedeclaredrule.(Congruency)

A.ImportantComponentsofRuleofLawReforms

I.CourtReforms

Toincreaseindependenceofthecourts,thegovernmentcanprovidethem withfundingthatwill

allowthem tomaketheirownfinancialandadministrativedecisions.Furthermore,forcountries

thathavealreadyestablishedthesestructuralreformstoencouragetheadoptionoftheruleof

law,courtperformanceshouldbeevaluatedonaperiodicbasis.

II.DevelopingLegalRulesandLegalSystems

ChapterII

CreatingParadigmsofState

 Theconstitutionalpoliticscannotpossiblybeunderstoodwithoutreferencetotherespectiveand

relatedhistories.

 Greekconstitutiongavepoliticalphilosophyanditsinspirationopenedmen’smindstothefiner

purposeofpoliticalorganization.

 Romanconstitutionalism gavewesternworldtherealityoflawandtheidealofunity.Feudalism

bridgedthegulfbetweenthechaosfollowingthefalloftheRomanEmpireinthewestandthe

emergenceofthemodernstate.

 TheprogressofcentralizationthroughthecrowninEngland,FranceandSpainduringtheMiddle

Ageswasnecessarytodestroytheevilsoffeudalism andtolaythefoundationsofanational

policy,whilethegrowthofpartiallyrepresentativeinstitutionsinthosecountriesmarkedin

WesternEuropethefirstfaintbeginningsofthedemocraticstate.

 TheRenaissancecarriedforwardthecentralizingprocessinthewestofEuropeandplantedyet

moresecurelytheseedofnationalism there.

 English constitutionalism supplied a continuityoflife to liberalinstitutions through many

centurieswheretheyweredeadorhadneverlived,permittedthegrowthofitsowninstitutions

amongthosecommunitiesinallpartsoftheworldofwhichEnglandherselfwasthemotherand

suppliedthepatternofaconstitutionwhenthemomentcameforanynewly-liberatedcommunity

tofoundone.

 The American and the French Revolutions gave the modern world the firstexamples of
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documentaryconstitutions,thusfindinganimmediatewayofreconcilinglibertyandauthority,the

rightsofmanandorganizedmovement.

 The19thcenturysawtheidealsofliberalreform andnationalism strugglingforrecognition,and

theirpartialretaliationinpoliticalforms.

 TheindustrialRevolutionintensifiedbothnationalism andconstitutionalreform,firstbyfostering

thepolicyofeconomicprotectionandthenbyextensionofthefranchiseandtheorganizationof

nationalparties.

 ThefirstWorldWargaveatremendousincentivetoconstitutionalism bydestroyingtheilliberal

governments,bycreatingnew statesoutofhithertooppressednationalities,byestablishing

constitutionsonthebasisofnationalism anddemocracyandfinallybycreatingthewillto

internationalpeaceofconstitutionallinesthroughtheestablishmentoftheLeagueofNations.

 Butinthesucceedingyearstherewasaviolentreactionagainstpoliticalconstitutionalism,and

theRussianRevolutionof1917wasfollowedbythefascistoutbreakinItaly,theNaziupheavalin

Germany,andthevictoryofFrancoovertheRepublicansinSpain,whilethenationsofEastern

Europe generallytended underNaziand Fascistinfluences,to sacrifice the constitutional

safeguardstheyhadsorecentlywon.TheSecondWorldWarleftacomplexandmenacing

situationforthenationaldemocraticconstitutionalism ofthewestwhichhastomeetnotonly

thechallengeofcommunism butthedangerofaresurgenceoffascism andtheincalculable

effectsofemergentAfroAsiannationalism.

 The second fact which should emerge from this sketch is that nationaldemocratic

constitutionalism,ancientthoughitsoriginsmaybe,isstillinanexperimentalstageandthatifit

istosurviveincompetitionwithmorerevolutionarytypesofgovernment,wemustbeprepared

constantlytoadoptittotheever-changingconditionsofmodernsociety.

 Thebasicpurposeofapoliticalconstitutionis,afterall,thesamewhateverform

ittakestosecuresocialpeaceandprogress,safeguardindividualrightsand
promotenationalwell-being.

2.2DevelopmentsinEthiopia

2.2.1AttemptsinDevelopingtheEthiopianNation-State

A.TheNobility

Theexistenceofthe“Mekuanent”andthe“Kahenat”(thenobilityandtheclergy,respectively)

was,likewise,upheldasanothersignificantfactorforthemaintenanceofthestatusquo.The

classofnobilityconsistedoftheroyalnobility,theirpowerwasallencompassingwithrespectto

theparticularmaterialandlocaljurisdiction.

B.TheChurch

Constitutionally,churchandstatewere,inform andinessence,oneandthesamethingin
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traditionalEthiopianpolity.Theirrespectivesourceofauthoritywasdifferent.Theking’sauthority

emanatedfrom Solomoic,KingDavidandJerusalem,

TheEmperorandthechurchworkingtogether“providedtheunifyingelementswhichcontinually

counteredthecentrifugalforcesofgeography,ethnicityandaristocracy”.28

2.2.2.1The1931Constitution:theJapaneseParadigm

TheEmperorhadtheprerogativetodeterminetheorganizationofallorgansofadministration,

pursuanttowhichthecabinet6headedbytheprimeMinisterwasappointedbytheEmperoron

theadviceofelderstatesmen.Judicialauthoritywas,insimilarmanner,vestedinthesovereign

poweroftheEmperor.

2.2.2.2The1955RevisedConstitution:theWestminsterParadigm andtheAbortedReform

thereof

“thesovereigntyoftheEmpireisvestedintheEmperorandthesupremeauthorityoverallthe
affairsoftheEmpireisexercisedbyhim asaHeadofstate,inthemannerprovidedforinthe

presentconstitution”14

Thelegislativebodywasbi-cameral:Senatorswereappointedfrom thenobilityandafewfrom

thecommonsfortheirmeritoriousachievements,whiletheDeputiesweredirectlyelectedfrom

equallypopulatedconstituencies.

ThejudiciarywasappointedbytheEmperor,subjecttoaspeciallaw,whichwasyettocomeand

whichwassupposedtoregulatemannerofselection,tenure,appointmentanddismissal.

Finally,theconstitutionwasdeclaredtobethesupremelawoftheEmpireandassuch,actsor

enactmentswhichwerefoundinconsistentwiththeconstitutionwererenderednullandvoid.

2.2.2.3The1974Revolutionandthe1987Constitution:theSovietParadigm

Ruralandurbanlandswerenationalized.Allproductionanddistribution,privateenterprises,

includingrentalhouseswerebroughtundertheownershipandcontrolofthestate.TheEmperor,

alongwithministers,governors,thehighnobilityandthetopbrasswereexecuted,therestwere

detained.RedTerrorwasunleashedagainstoppositionandevenagainstindividualdissenters.In

short,theRussianmodelofrevolutionandsocialism wereinthemaking;whatmadedifferentthe

Ethiopiancasewasthatmilitarydictatorshipwascombined

Judgeswereelected,recalledanddismissedbytheparliamentandmoreinterestinglytheterm of

theirofficewasmadetobecongruentwiththatoftheparliament.Althoughjudgeswereinthose

days,asinthepast,tobeguidedby“nootherauthoritythanthelaw”,itwasclearmorethanover

beforethatthejudiciarywasunderthedoubleyokeoftheexecutiveandtheparliament.Ontopof

thissocialistlegalityrequiredtheconstructionoflawsinaccordancewith“revolutionarylegal

consciouness”.64Unfortunately,revolutionknowsverylittleoflaw.

Theconstitutiondoesnotmeritsomuchdiscussionbecauseitwasdeadwellbeforeitwasborn
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2.2.2.5TheTransitionalCharter:APreludetoFederalism

TheTransitionalPeriodCharterhascompletelychangedthestructureoftheState,i.e.,from a

unitarytoafederalstructure.Althoughtherewasnomentionoffederalarrangementinthe

Charter.

TheTransitionalPeriodChartercametoforceimmediatelyafterthedownfalloftheP.D.R.E.The

CharterdeclaredthattheprovisionsoftheUniversalDeclarationofHumanRightswererespected

fully.

anewchapterinEthiopiainwhichfreedom,equalrightsandself-administrationofallthepeoples

shallbe the governing principles ofpolitical,economic and sociallife.The Charteralso

guaranteedeachnation,nationalityandpeoplestherighttoadministeritsownaffairswithinits

owndefined territoryand effectivelyparticipateinthecentralgovernmentonthebasisof

freedom,andfairandproperpresentation.

ChapterThree

3.1.MakingaConstitution

Tostartwith,itisatruism thatcountriesmakeanew constitutionwhentheywishtomakea

freshstart,mostlyforcompellingpoliticalreasons.Thiscanbeevidencedfrom thefactthatthe

makingofanewconstitutionoramendmentoftheexistingonesusually,ifnotalways,involvesa

significantre-allocationofpoliticalorotherpowers.

In hierarchicalpolities,constitution making is essentially a process ofhanding down a

constitutionfrom thetop,thewaymedievalkingsgrantedcharters.

Inorganicpolities,theprocessofconstitutionmakingisalsoanorganicone,consistingofa

seriesofactsnegotiatedamongtheestablishedbodiesthatshareinthegovernanceofthepolity.

In such politiesconstitutionsarerarelywritten and areeven morerarelyreplaced.Rather

constitutionalmakingandchangecomeinbitsandpieces-onagraduallybasis.

TheNewWorldExperience
Covenant,Compact,Contract

Covenantscanbindanynumberofpartnersforavarietyofpurposes,butintheiressencethey
arepoliticalinthattheirbondsareusedprincipallytoestablishbodiespoliticalandsocial.

Covenantistiedinanambiguousrelationshiptotworelatedterms,compactandcontract.Onthe
onehand,bothcompactsandcontractsarederivedfrom covenant,andsometimesthetermsare
evenusedinterchangeably.Ontheotherhand,thereareveryrealdifferencesbetweenthethree
whichneedclarification.

Bothcovenantsandtheirderivative,compacts,differfrom contractsinthatthefirsttwoare
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constitutionalorpublicandthelastprivateincharacter.
Assuch,covenantalorcompactualobligationsarebroadlyreciprocal.Thoseboundbyoneorthe

otherareobligatedtorespondtooneanotherbeyondtheletterofthelawratherthantolimittheir
obligationstothenarrowestcontractualrequirements.
Hence,covenantsandcompactsareinherentlydesignedtobeflexibleincertainrespectsaswell

asfirm inothers.
Asexpressionsofprivatelaw,contractstendtobeinterpretedasnarrowlyaspossiblesoasto

limittheobligationofthecontractingpartiestowhatisexplicitlymandatedbythecontractitself.

Acovenantdiffersfrom acompactinthatitsmorallybindingdimensiontakesprecedenceover
itslegaldimension.Initsheartofhearts,acovenantisanagreementinwhichatranscendent
moralforce,traditionallyGod,isaparty,usuallyadirectparty,toorguarantorofaparticular
relationship;whereas,whentheterm compactisused,amoralforceisonlyindirectlyinvolved.A
compact,basedasitisonmutualpledgesratherthantheguaranteesofahigherauthority,rests
moreheavilyonalegalthoughstillethicalgroundingforitspolitics.
Inotherwords,compactisasecularphenomenon.Thisishistoricallyverifiablebyexaminingthe

shiftinterminologythattookplaceintheseventeenthandeighteenthcenturies.
thedistinctionisnotalwaysusedwithstrictclarity,itdoesappearconsistently.

3.2.WhataConstitutionshouldcontain

 sincethemajorpurposeofaconstitutionistoestablishthemainorgansofagovernment

and

 ensureappropriatepowerdivisionamongthem and

 alsotocontroltheexerciseofgovernmentalpower,especiallyasaffectstherightsand

interests ofindividualcitizens and those ofdifferentcommunities in a multiethnic

community,

 theconstitutionissupposedtosetstandardsagainstwhichgovernmentalactionscould

bemeasured.

Itshouldalsoreflectortakegoodaccountofthecountry’sgeographyandhistory,itslegal

system,and existing form ofgovernmentand the culture ofthe people.Is the country

homogeneousormulti-ethnic?Whataretheunitsofsocialorganizationandtheimportance

giventocustomaryrights?Andhowareindividualrightsreconciledwithgrouprights?arefewof

thequestionsthatneedtobeaddressedbytheconstitution?

3.3.StatusofInternationalInstrumentsunderEthiopianConstitutionalFramework

 Underthistopicwewilltrytolocatetheplaceofinternationalagreementstowhich

EthiopiaisapartyinthehierarchyoflawsinEthiopia.PursuanttoArt9(4)oftheFDRE

constitution,internationalagreementsratifiedbyEthiopiamakeanintegralpartofthelaw
oftheland.
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 Infact,somepeoplearguethatinternationaltreatiesarenotlaws,despiteratification,

unlesstheyarepublishedinthefederalNegaritGazettebyvirtueofArt71(2)oftheFDRE

constitution.

 Butthisagreementdoesn’tholdwateraswhatisstatedinthisspecificsubarticleisnotto

betakenashavinganeffectofrenderinginternationaltreatiesnotpublishedintheNegarit

Gazetteinvalid.

 Thisisbecausetheprovisiondoesn’tclearlystatethatinternationaltreatieswillnot

becomelawsunlesspublished.

 Itonlytriestoindicatetheformalrequirements,thenon-fulfillmentofwhichdoesn’t

necessarilyrenderthatparticularinstrumentnon-bindingasmuchasthefailureand/or

refusalofthepresidenttoputhissignatureonthedraftbilldoesn’tstopitfrom becoming

abindinglaw.

 Moreover,as states cannotinvoke theirlaws as defense forfailure to conform to

internationalcommitmentstheyhaveenteredinto,adheringto theearlierarguments

wouldnottakeusanyfurthersinceratificationalonewouldelevatetheirstatusfrom
mereagreementstobindinglaws.

 Thus,itwouldbenaivetoarguethatthesetreatiesdonothavebindingeffectfortheyare

notpublishedinthefederalNegaritGazetteasthelatterisnomorethanamatterof

formality.

 Comingbacktothemainissueathand,canwesay,asinternationaltreatiestowhich

Ethiopiaisapartywillarguablybecomepartandparcelofthelawofthelandonceratified

byanorganauthorizedtodoso,i.e.,theHouseofPeoples’Representatives16,thattheywill

havegreaterorequalstatuswiththeconstitution?Toputthequestiondifferently,if

internationalinstrumentsareregardedaspartandparcelofthelaw oftheland,whatis

theirhierarchyintheEthiopianlegalsystem?

 To begin with,itis provided underArticle 9(1)ofthe FDRE constitution thatthe

constitutionisthesupremelaw ofthelandandanylaw (emphasisadded)contradicting

withtheconstitutionisnullandvoid.

 AsinternationalagreementswhichareratifiedbyEthiopiawillbecomeanintegralpartof

thelawofthelandbyvirtueofArticle9(4)oftheconstitutionandthephrase“anylaw”in

sub-article1ofArticle9includesinternationaltreaties,onecanhavetheaudacityto

concludethatinternationaltreatiesaresubordinatetotheconstitutionasmuchasother

subsidiarylegislationsare.

16
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 But,itisprovidedinArticle 13(2)oftheFDREConstitutionthatthethirdchaptershallbe

interpretedinamannerconformingto(emphasisadded)theprincipleoftheUniversal

Declaration of Human Rights,International Conventions on Human Rights and

internationalinstrumentsadoptedbyEthiopia.

 Whatonecandiscernfrom theabovearticleisthatinternationalinstrumentsarenot

alwayssubordinatetotheconstitution,atleast,partly.Pursuanttotheaforementioned

article,wherenevertherearisestheneedforinterpretationofanyoftheprovisionsunder

thethirdchapteroftheconstitution,resortshouldbemadetorelevantinternational

instrumentssuchastheUHDRandotherhumanrightsinstrumentstowhichEthiopiaisa

party.

 Thus,aslong asthe application ofanyofthe provisionsunderthe third chapterofthe

constitutionmesheswellwiththespiritofthoseinternationalinstrumentsandthereisnoneed

forinterpretation,allinternationalinstrumentsratifiedbyEthiopiaaresubordinate,inhierarchy,to

theconstitution.

ChapterFour

Makingparadigm ofConstitutionsbyClassifications
4.1.ClassificationofConstitution

4.1.1.BylookingattheNatureoftheConstitutionitself:Traditionalapproach

4.1.1.1.Written/unwritten,codified/uncodified

Whatismeantbyawrittenconstitutionis,therefore,onethatisreducedintoaform ofa

documenthaving specialsanctity.The term written constitution,shows complete single

document.

Unwrittenconstitutionontheotherhandisonewhichhasgrownuponthebasisofcustom

ratherthanofwrittenlaw.Itisfoundindifferentdocuments.

4.1.1.2.Rigid/flexible,Conditional/unconditionalClassification

iftheamendmentoralterationprocedureofaconstitutionisnotmadetodependonsome

conditionsorspecialprocedures,thenitmaybecalledflexibleconstitution.

Ifsomeconditionsoraspecialprocedurehastobemetbeforetheamendmentofaconstitution,

thenitisarigidconstitution.

Thus,flexibleconstitutionshaveelasticityastheycanbebentandalteredinform withoutany

needtofulfillsomeconditionswhileretainingtheirmainfeatures.Rigidconstitutions,onthe

otherhand,arethosewhoselinesarehardfixed.

4.1.2.BylookingattheNatureoftheStateitself:Federal/Unitaryclassification

Inafederalconstitution,powersofgovernmentsaredividedbetweengovernmentforthewhole

andgovernmentsforpartsofthecountryinsuchawaythateachgovernmentisindependentand
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noneissubordinatetotheother,andlegislatureinbothcaseshavelimitedpowers.

Inaunitaryconstitutionontheotherhand,thelegislatureofthewholecountryisthesupremelaw

-makingbodyandithasthemandatetoallow otherlegislaturestoexistandexercisetheir

powerswhilereservingtherighttooverrulethem astheyaresubordinatetoit.

4.1.3. By looking at the nature of the Government itself:Presidential/Parliamentary

ClassificationandRepublican/MonarchicalClassification

4.1.3.1.Presidential/ParliamentaryClassification

 Iftheexecutiveisimmediatelyanswerabletotheparliament,thenitcanbecalledparliamentary

executive.

 Butifitisimmediatelyresponsibleatdefinitelyarrangedintervalstosomewiderbodyandisnot

amenabletoremovalbytheactionofthelegislature,thenitiscalledpresidentialexecutive.

 Differentlystated,in constitutions thatprovide forpresidentialexecutive,there is a rigid

separationofinstitutionsfrom thebottom upwards.Hencethepresidentandhissubordinates

maynotsitinthecongress(legislature).

 Inconstitutionsthatprosvideforparliamentaryexecutive,althoughthegreatmajorityofthe

membersoftheexecutive(civilservantsandofficeholders)areexcludedfrom theparliament,

theheadsofdepartmentandministersmaysitintheparliamentandhencemaybeaccountable

totheparliament.

4.1.3.2.Republican/MonarchicalClassification

 wheretheheadofstateisapresident,thenthatstateisarepublic,

 wheretheheadofstateisaking,thatstateisamonarchyorakingdom.(i)

4.1.4.BylookingattheLegislature

4.1.4.1.Unicameral/Bicameral/Tricameral/Tetracameral

(i)Unicameralism

Unicameralism isthepracticeofhavingonlyonelegislativeorparliamentarychamber.Many

countrieswithunicamerallegislaturesareoftensmallandhomogeneousunitarystatesand

consideranupperhouseorsecondchamberunnecessary.

UnicamerallegislatureswereandarealsocommoninCommunist(likePeople'sRepublicof

Poland,People'sRepublicofChinaandCuba)andformerCommuniststates(likeUkraine,

MoldovaandSerbia),

(ii)Bicameralism

Forexample.theupperhousewouldhavestatesrepresentedequally,andthelowerhousewould
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havethem representedbypopulation.

(iii)Tricameralism

Tricameralism is the practice ofhaving three legislative orparliamentarychambers.Itis

contrastedtounicameralism andbicameralism,bothofwhicharefarmorecommon.

Theterm wasusedinSouthAfricatodescribetheParliamentestablishedundertheapartheid

regime'snew Constitutionin1983.Otherinstancesoftricamerallegislaturesinhistoryinclude

SimónBolívar'smodelstate.ThewordcouldalsodescribetheFrenchStates-General,whichhad

three'estates'.

SouthAfricantricameralism

TheSouthAfricantricameralparliamentconsistedofthreerace-basedchambers:

 HouseofAssembly—178members,reservedforwhites

 HouseofRepresentatives—85members,reservedforColoured,ormixed-race,people

 HouseofDelegates—45members,reservedforAsians

(vi)Tetracameralism

Tetracameralism (Greektetra,four+Latincamera,chamber)isthepracticeofhavingfour

legislativeorparliamentarychambers.Itiscontrastedtounicameralism andbicameralism,which

arefarmorecommon,andtricameralism,whichisrarelyusedingovernment.

MedievalScandinaviandeliberativeassembliesweretraditionallytetracameral,withfourestates;

thenobility,theclergy,theburghersandthepeasants.TheSwedishandFinnishRiksdagofthe

Estatesmaintainedthistraditionthelongest,havingfourseparatelegislativebodies.

4.1.4.2.TheUpperHouse

AnupperHouseisoneoftwochambersofabicamerallegislature,theotherchamberbeingthe

lowerhouse.

(i)Features

Anupperhouseisusuallydistinctfrom thelowerhouseinatleastoneofthefollowingrespects:

 Itisgivenlesspowerthanthelowerhouse,withspecialreservations,e.g.onlywhen

seizingaproposalbyevocation,notonthebudget,notthehouseofreferenceformajority

assent.

 Onlylimited legislativematters,such asconstitutionalamendments,mayrequireits

approval.

 'Housesofreview',inthattheycannotstartlegislation,onlyconsiderthelowerhouses'

initiatives.Also,theymaynotbeabletooutrightvetolegislation.

 Inpresidentialsystems,theupperhouseusuallyhasthesolepowertotryimpeachments
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againsttheexecutivefollowingenablingresolutionspassedbythelowerhouse.

 Composedofmembersselectedinamannerotherthanbypopularelection.Examples

includehereditarymembershiporGovernmentappointment.

 Usedtorepresentthestatesofafederation.

 Fewerseatsthanthelowerhouse(ormoreifhereditary).

 Ifelected,oftenforlongertermsthanthoseofthelowerhouse;ifcomposedofpeersor

nobles,theygenerallyholdtheirhereditaryseatsforlife.

 Electedinportionsforstaggeredterms,ratherthanallatonce.

4.1.4.3.LowerHouse

ALowerHouseisoneoftwochambersofabicamerallegislature,theotherchamberbeingthe

upperhouse.Despiteitstheoreticalposition"below"theupperhouse,inmanylegislatures

worldwidethelowerhousehascometowieldmorepower.

Thesupremacyofthelowerhouseusuallyarisesfrom specialrestrictionsplaced(eitherexplicitly

bylegislationorimplicitlybyconvention)onthepowersoftheupperhouse,whichoftencanonly

delayratherthanvetolegislationorhaslesscontrolovermoneybills.

Underparliamentarysystemsitisusuallythelowerhousealonethatdesignatestheheadof

governmentorprimeminister,andmayremovethem throughavoteofnoconfidence.Thereare

exceptionstothishowever,suchasthePrimeMinisterofJapan,whoisformallyselectedwith

theapprovalofbothhousesoftheDiet.Alegislaturecomposedofonlyonehouseisdescribed

asunicameral.

Commonattributes

Incomparisonwiththeupperhouse,lowerhousesfrequentlydisplaycertaincharacteristics:

 Givengreaterpower,usuallybasedonrestrictionsagainsttheupperhouse.

 Directlyelected(apportionmentisusuallybasedonpopulation).

 Givenmoremembers.

 Electedmoreoften,andallatonce.

 Giventotalororiginalcontroloverbudgetandmonetarylaws.

 Abletooverridetheupperhouseinsomeways.

 Inapresidentialsystem,giventhesolepowertoimpeachtheexecutive(theupperhouse

thenhastotrytheimpeached.

4.1.5.BylookingatthenatureoftheExecutive

4.1.5.1.MonosepalousExecutive

 ThebesttypologyinthisrespectisthekindofexecutivewefindinBritainparliamentaryor

cabinetform ofgovernment(executive).

 ThePrimeMinisterisnotamerespokesmanoftheCouncilofMinster,butitsleader.Asa

leader,itisthePrimeMinisterwhodeterminestheagendaoftheCouncilofMinisters.This

meansthepowertodeterminethepriorityofgovernmentalactionatanyonetimeisinhis
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hands.

 It’sthePrimeMinisterwhoinitiallyorganizestheCouncilofMinisters,

 Inadditiontothis,thePrimeMinsterisassistedbynumerousexpertsofvariousprofessions

intheofficeofthesecretariat

 4.1.5.2.BicephalousExecutive

The1958reformulatedconstitutionofFrancehascreatedanexecutivewithtwoheads,i.e.the

PresidentandPrimeMinister.ThePresidentiselectedforsevenyearsandhasalotofexecutive

power.

ThePrimeMinister,ontheotherhand,isappointedbythepresidentforfiveyears.

ThepresidentisrequiredtoappointthePrimeMinisterwhoownsthelargestvote.

Thus,the Prime Ministerowes his position primarily to electorates which makes him a

contendingpowerowner.

4.2.ReflectionsontheEthiopianConstitution

 intraditionalEthiopia,nowrittenconstitutioninthemodernsenseoftheterm formedthe

basisforconstitutionalprocess.

 FethaNegest,whichregulatedthesecularandreligiousaspects,theKibreNegestwhich

servedthepolitico-religiousneedsoftheday,theSerateMengistofthenineteenthcentury

which provided forcertain administrative mattersand protocoldirectivesusefulto the

constitutionalprocess.17

 Thus,wecansaythatEthiopiahadnowrittenconstitutionpriorto1931.Butthisdoesn’t

signify,asperourdiscussiononwritten/unwrittenconstitutiondichotomy,theabsenceofa

constitutionasEthiopiahadasophisticatedtraditionalunwrittenconstitution.18

 Thoseunwrittenconstitutionsembracedtheidealsofmonarchy,animperialcourtsystem

involvingmonarchy,thechurch,andthenobility,inancomplicatedpowerrelationship.19

 Thatsuccessiontothethronehingesontworequirements-dynastic(Solomonicdynasty)

claim andthemonarchy’sprofessionoftheOrthodoxChristianfaith(therequirementof

anointmentbythechurch)-issufficientprooffortheexistenceofanunwrittenprinciple

(constitutionalinessence).

 Wecanalsociteseveralothertraditionalconstitutionalprinciplessuchastheofficeofthe

Abun(headoftheEthiopianOrthodoxchurch),malesuccessiontothethroneetcareproof

enoughfortheexistenceoftraditional(unwritten)constitution.
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 Theconstitutioninstitutionalizestheministerialsystem whereincollectiveandindividual

ministerialresponsibilitiesresidedinthepersonoftheemperortherebyrenderingthe

centralizationofpowerinevitable.

 Whenwecometothejudiciary,the1931constitutionbelongstothesecondcategory,i.e.,

theprerogativestateinwhichtheexecutiveisundertheprotectiveshieldofaspecial

system ofadministrativelaw,astheconstitutioninitsArt.54,clearlystatesthatsuits

relatedtoadministrativeaffairsareentertainedbyaspecialcourtstaffedbyjudges

withdrawnfrom thejurisdictionofothercourts.

 Moreorless,wecansaythesamethingaboutthe1955constitutionexceptthatthe

countryadoptedafederalform ofgovernmentasofthefederationofEritreatoEthiopiaby

theresolutionoftheUNGeneralAssemblyonthe2ndofDec.1950.

The1987PDRFconstitutionisalsowrittenandcodifiedconstitutionrenderingthecountrya

unitarystateinwhichallnationalitiesliveinequality.20

 TheconstitutionhadconferredultimatestatepowerontheNationalShengoanditsStanding

Council.

 Italsoendorsesaunicameralparliament.

 athreefourthmajoritydecisionofmembersoftheNationalShengohastobeobtainedin

ordertoamendtheconstitution.

 Comingbacktothe1995FDREconstitution,inmuchthesamewayasitspredecessors,this

constitutionisawrittenandcodifieddocumenthaving106articles.

 JustlikethePDREconstitution,theincumbentconstitutionprovidesforarepublicanform of

governmentalthoughtheformerprovidesforaunitarysingle-partysystem andthelater

providesforafederalmulti-partysystem.

 The 1995 constitution establishes a parliamentarydemocracy.21 The constitution also

provides for a bicameral/two-chamber parliament, namely the House of Peoples’

RepresentativesandtheHouseofFederationbothofwhicharefederalhouses.

 ItalsoprovidesforaonechamberStateCouncilatStatelevelwhichisthehighestorganof

StateauthorityasmuchastheHouseofPeoples’Representativesisthehighestauthorityof

thefederalgovernment.

 Theotherchamber,i.e.,theHouseofFederationwhichiscomposedofrepresentativeof
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nations,nationalitiesandpeoplesisentrustedwiththepowertointerprettheconstitutionand

todecideonseriousconstitutionalconcernssuchastherighttosecession.

 Whenwecometotheamendmentprocedureoftheconstitution,wefindittobearigid

constitutionasitputsinplaceastringentrequirementforamendment.

ChapterFive

FormsofGovernmentandElectoralsystems

Generally,therearetwoformsofgovernments:thesearepresidentialandParliamentaryformsof

governments.

5.1.1.Thepresidentialsystem

 Thepresidentialsystem,alsocalledthecongressionalsystem,isasystem ofgovernment

whereanexecutivebranchexistsandpresides(hencethenamepresidential)separately
from thelegislature.

 Underthispoliticalsystem thepresidentisboththeHeadofState22 andtheHeadof

Government.23

 Thusinthepresidentialsystem,thepresidentissaidtoenjoyadirectmandatefrom the

peopleandhenceisnotaccountabletotheparliamentandthelattercannotdismisshim have

onexceptionalgroundsthroughaprocessknownasimpeachment.24

5.1.1.1.Features

 Althoughpresidentialgovernmentsindifferentcountrieshavecertaindifferences,nearlyall

presidentialsystemssharethefollowingfeatures.

 Inapresidentialsystem,thereisnodistinctionbetweenthepositionsoftheHeadofState

andHeadofGovernmentbothofwhichareheldbythepresident.

 Thatis,thepresidentistheHeadofStateandtheHeadofGovernmentandhencethechief

executive.

 Hehasthemandatetoadministerthecountryandappointorremoveexecutiveofficersand

thuscaneffectivelycontrolgovernmentdepartment.

 Headsofgovernmentdepartments,ministers,commissioners,orsecretariesareunderthe

president.

22

23

24
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 The presidentenjoys ultimate powerdecision and,therefore,has complete political

responsibilityforallexecutiveactions.

 In such systems the presidentappoints secretaries who are heads ofhis executive

departments.Inotherwords,theexecutivebranchisuni-personal.Membersofthecabinet25

serveatthepleasureofthepresidentandmustcarryoutthepoliciesoftheexecutiveand

legislativebranches.

 Inpresidentialsystem,theexecutivebranch,headedbythepresident,isdistinctfrom other

branchesofthegovernmentwhichareallindependentfrom oneanother.

 Thisseparationofpowerservestocheckandbalancethepowersofthethreebranchesof

government.

 Whilemembersofthelegislatureareelected,themembersofthecabinetareappointedby

thepresidentandmayrequiretheconfirmationorconsentofthelegislativebranch.

 Thepresidenthasafixedterm ofoffice/tenureandhisgovernmenthasafixedtenure.Thus,

hecannotberemovedordismissedfrom officebeforetheexpiryofhisterm unlessunder

highlyunusualandexceptionalprocessofimpeachment.26

 the presidentcan be removed from office onlythrough death,resignation,inabilityto

dischargehisresponsibilities,orbycongressionalimpeachmentandconvictiononchargesof

treason,bribery,orotherseriouscrimes.

 Thepresidentcouldbeelecteddirectlybythepeopleorbyanelectoralcollege,asystem of

electingapresidentoranotherrepresentativeorleaderbyagroupofpersonswhoareelected

from thepeopleforthepurposeofelectingthepresidentoranotherleader.

 The presidentisnotaccountable to the legislature.Instead,heisaccountableto the

constitution.Presidentialgovernmentsmakenodistinctionbetweenthepositionsofheadof

stateandheadofgovernmentbothofwhichareconfidedinthepersonofthepresident.

5.1.1.2.MeritsandDemerits

 Merits

 Thefirstadvantageofpresidentialgovernmentisthefactthattheexecutiveisstableby

virtueofafixedterm.Sincetheexistenceoftheexecutivedoesn’tdependonparliamentarywhim,

itismorestablethanaprimeminister(inparliamentaryform ofgovernment)whocanbe

dismissedatanytime.

 Bywayofmakingmorethanoneelectoralchoice,votersinpresidentialsystem canmore

accuratelyindicatetheirpolicypreferences.IntheUnitedStates,forinstance,somepolitical

25

26
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ScientistsinterpretthelatecoldwartendencytoelectaDemocraticCongressandaRepublican

PresidentasthechoiceforaRepublicanforeignpolicyandaDemocraticdomesticpolicy.

 Theexistenceofseparationofpowersisanotheradvantageofthissystem.

 Theotheradvantageofthissystem isthatthepresidentcanrecruitministersofhighest

caliberashecanappointhisministersfrom peoplewhodonotbelongtothelegislature.Thisis

sobecausethepresidentselectspersonsofgreatercompetenceandintegritywithoutanyneed

tomakepoliticalconsiderationsorpartyaffiliations.

(ii)Demerits

 Althoughthepresident’sfixedtenurehasitsownadvantages,ithasdisadvantagesaswell

becauseitbringswithitthedifficultyinremovinganunsuitablepresidentfrom officebefore

his/herterm hasexpired.

5.2.ParliamentarySystem

parliamentarism,isasystem ofgovernmentinwhichtheexecutiveisdependentonthedirector

indirectsupportofthelegislature

 Aparliamentarysystem ofgovernmentisagovernmentthatisledbyapartyoracoalition

ofpartiesthathasthelargestnumberofseatsintheparliament.

 Absenceofclear-cutseparationofpowerbetweentheexecutiveandthelegislativeisthe

maincharacteristicofthissystem.

 Theyusuallyhaveadistinctheadsofstateandheadofgovernment,

 theparliamentarianism doesnotnecessarilyimplymulti-partyarrangementsareusually

theoutcomesofanelectoralsystem knownasproportionalRepresentation.27

(i)Features

 In parliamentarysystem itistheprimeministerwho haseffectivecontroloverthe

executiveasheisthechiefexecutive.He/shedealswiththeday-to-daypoliticalactivities.

 Theheadofstate,ontheotherhand,hassuchrolesassymbolicrole,chiefdiplomatic

officer,nominalchiefexecutiveofficer,chiefappointmentsofficer,legislativerole(formality-

signingonbillspassedbythelegislature),andotherprerogativesuchaspardon/amnestyand

grantingvarioustitlesandotherhonors.

 Inparliamentarysystem,ministersaremembersoftheparliamentalthoughnotthecase

inallcountries..

 apoliticalpartyorcoalitionofparties,asthecasemaybe,whichhasthelargestseatin

theparliamentwillconstituteagovernment.

27
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 Theleaderofthepartywhichhaswonthemajorityseatintheparliamentwillbecomea

primeministerandthelatterwould,then,form his/hercabinetbynominatingeitherfrom among

theparliamentariansorfrom outsiderswhom hebelievesarecompetentenoughtodischarge

theirresponsibilities.

 Intheparliamentarysystem,thegovernmenthasnofixedtenure

 Butthisisaveryrareoccurrenceaspartydisciplineisverystronginthissystem although

theexecutiveisanswerabletotheparliament.

 Theexecutiveinaparliamentarysystem isresponsibletothelegislature:thelegislature

conductscontrolovertheexecutive’sfunctionnearlyonaday-to-daybasis.

 Membersofthecouncilofministersmayberequiredtoreport,respondtoquestions,etc...

tothelegislaturewhenevertheyarerequestedtodoso.

5.1.2.2.MeritsandDemerits

(i)Merits

 TheexecutiveisbetterplacedtoexecutethelegislationspassedbytheHouseand

deliberationsarenotstringentastheministerscaneffectivelyinfluencethecourseofthe

discussion.(EASEOFLEGISLATION)

 Thissystem,therefore,ispreferableforcountrieswithaninfantdemocracyasitallows

coordinationoftheexecutiveandthelegislativewhichcouldinturnresultinaneffective

implementationoftheprogramsandpoliciesoftheexecutive.

 itisaloteasiertopasslegislations;thisisbecausetheexecutivebranchisdependent

uponthedirectorindirectsupportofthelegislativebranchandoftenincludesmembersofthe

legislative.

 On top ofthe ease forquickerlegislative action,parliamentarianism has attractive

featuresfornationsthatareethnically,racially,orideologicallydivided.

 Inpresidentialsystem,allexecutivepowerisvestedinthepresident.Inparliamentary

system,however,withacollegialexecutive,powerismoredivided.

(ii)Demerits

 ThefactthattheHeadofGovernmentisnotdirectlyelectedisoneofthecritiquesstaged

againstthisform ofgovernment.

 parliamentarysystem,unlikethepresidentialsystem wherethepresidentiselectedbythe

public,theprimeministeriselectedbythelegislatureoftenunderstrongpartyinfluence.

 Absence ofcleardistinction /separation ofpowerbetween the executive and the

legislativeisanothercriticism.

 Inotherwords,lackofinherentseparationofpowersplacestoomuchpowerinthe

executive.
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5.2.Electoralsystems

5.2.1.Meaningandfeaturesofelection

Anelectionisadecisionmakingprocessbywhichapopulationchoosesanindividualtohold
formaloffices.Itistheusualmechanism bywhichmoderndemocracyfillsofficesinthe

legislature,sometimesintheexecutiveandjudiciary,andforregionalandlocalgovernments.

AccordingtoJeanKirkpatrick,scholarandformerUnitedStatesAmbassadortothe\United

Nations,“Democratic elections are notmerelysymbolic…..theyare competitive,periodic,

inclusive,definitiveelectionsinwhichthechiefdecisionmakersinagovernmentareselectedby

citizenswhoenjoybroadfreedom tocriticizegovernment,topublishtheircitizens’criticism and

topresentalternatives.

5.2.2.TypesandFeaturesofElectoralsystems

5.2.2.1.MajoritarianRepresentationsystems

Thisistheoldestandsimplestelectoralsystem,inwhichacandidateinwhosefavoramajority

ofvotesarecastisreturnedtooffice.TherearemanyvariantsoftheMajoritariansystem,the

mostprominentofwhichissimplemajority(relativemajority)alsoknownasFirstPastthePost

(FPP)andAbsoluteMajority.

Theterm FirstPastthePostwascoinedasananalogytohorseracing,wherethewinnerofthe

raceisthefirstwhogetspastaparticularpointonthetrackandtherestrunnersautomatically

andcompletelylosetherace.

Inthecaseofabsolutemajority,however,acandidatewillbedeclaredawinneronlyifhe/she

getsanabsolutemajorityofvotes(50percents+).

Ifthereisnocandidatethathasmetthisminimum requirement,asecondroundisheldbetween

thetwocandidateswhogetthehighestnumberofvotesandtheonewhogetstheleastnumber

ofvoteswillbeexcluded.

5.2.2.2.ProportionalRepresentationsystem

 UnderProportionalRepresentation,politicalpartiesorcandidateswillhavethepercentof

seatsthatreflecttheirsupport.

 Proportionalrepresentationhassuchadvantagesasgreatervoterturn-out(typically70-80%)

owingtothemorechoicesforvoterswhichinturnleadtomorediverserepresentation,

5.3.ReflectionontheEthiopianLegalRegime

 AlthoughEthiopiahadwrittenconstitutionasearlyas1931,membersoftwochambered

parliamentestablishedbytheconstitutiondidnotassumetheirseatsbyelection.

 Membersoftheupperchamber-thesenatewerehandpicked/appointedbytheemperorfrom

amongthenobility(mekuanint)andlocalchiefs(‘shumoch’)who servedtheempireas

ministers,judgesormilitaryofficers.Membersofthelowerchamber,ontheotherhand,were

electedbythenobilityandlocalchiefs.
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 Itwasonlyin1955thattheideaofelectionwasintroducedbytherevisedconstitutionas

membersofthelowerchamberbeguntoassumeseatsthroughelection.Sincethecoming

intoexistenceoftherevisedconstitution,variouslawsmeanttoregulatethecountryelection

procedurewereissued.

 Thefirstelectorallaw wasissuedonthe27th dayofAugust,1956.Thislaw establisheda

NationalBoardforregistrationandelectionsanddeterminedthepowersanddutiesofthe

Board.

 Finally,whenwecomebacktothesystem ofelectionfollowedbyEthiopia,wefindonArt.13

oftheProclamationthat:

1. Anyelectionshallbebasedonfree,direct,andpopularsuffrage.

2. A candidate with more votes received than thatby othercompetitors within the

constituencyshallbedeclaredthewinner.

 Whatonecaneasilydiscernfrom thereadingofsubArticle2oftheabovearticleisthatthe

proclamationendorsestheFirst-past-the-postsystem ofelectionwhereinacandidatewith

pluralityofvoteswillbereturnedtooffice.

ChapterSix

MakingtheConstitutionAdjustable

6.1.InterpretationofaConstitution

6.1.1.MethodsofConstitutionalInterpretation

Mostlegalscholarsrecognizesixmainmethodsofinterpretation:textual,historical,functional,
doctrinal,prudential,equitable,andnatural,althoughtheymaydifferonwhateachincludes,and

thereissomeoverlapamongthem.

1. Textual.Meaningofwordsmaybeascertainedbyassociatedwords.

2. Historical.Noonecanproperlyunderstandapartuntilhehasreadthewhole.

3. Doctrinal.Decisionbasedontheprevailingpracticesoropinionsoflegalprofessionals,mainly

legislative,executive,orjudicialprecedents,accordingtothemeta-doctrineofstaredecisis,

whichtreatstheprinciplesaccordingtowhichcourtdecisionshavebeenmadeasnotmerely

advisorybutasnormative.

4. Prudential.Decisionbasedonfactorsexternaltothelaworinterestsofthepartiesinthecase,

such as the convenience ofoverburdened officials,efficiencyofgovernmentaloperations,

avoidanceofstimulatingmorecases,orresponsetopoliticalpressure.

5.Equitable.Alsocalledethical.Decisionbasedonaninnatesenseofjustice,balancingthe
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interestsoftheparties,andwhatisrightandwrong,regardlessofwhatthewrittenlaw might

provide.

Somescholarsputvariousbalancingtestsofinterestsandvaluesintheprudentialcategory,but

itworksbettertodistinguishbetweenprudentialasbalancingtheinterestsandvaluesofthe

legalsystem from equitableasbalancingtheinterestsandvaluesoftheparties.Equityisasort

ofperfectreasonwhichinterpretsandamendswrittenlaw;comprehendedinnocode,but

consistentwithreasonalone.

6. Natural.Decisionbasedonwhatisrequiredoradvisedbythelawsofnature,orperhapsof

humannature,andonwhatisphysicallyoreconomicallypossibleorpractical,oronwhatis

actuallylikelytooccur.

1. Rightsandpowersarecomplementary.EveryrightrecognizedbytheConstitutionisimmunity,

thatis,arightagainstapositiveactionbygovernment,andisequivalenttoarestrictionon

delegatedpowers.Conversely,everydelegatedpowerisarestrictiononimmunities.Animmunity

maybeexpressedeitherasadeclarationoftheright,orasarestrictiononpowers.

2.   Original"intent"isfunctional,notmotivational.Theprivatemotivesoftheframersorfounders

areirrelevantandlargelyunknowable,andlikelytohavebeendiverse.

Thecommonlawruleofinterpretationunderstoodbythefounderswastodiscernthefunctional

roleofelementsofthelaw,nottheprivatepurposesofthelawgivers.

3. Theratificationdebatesarethebestevidenceoforiginalunderstanding.Theargumentsof

thoseopposedtoratificationarenotjustthepositionsofthelosersinthedebates,whichsome

mightdismiss as notindicative of originalunderstanding.As the debates proceeded,

understandingsevolvedandclarified,andpositionschanged.

4. Powersarenarrow,rightsbroad.Theentirethemeandtenoroftheratificationdebateswasthat

delegatedpowersweretobeinterpretedasstrictlyaspossible,consistentwiththewordsand

rightsasbroadlyaspossible,withthepresumptioninfavoroftheright,andtheburdenofproof

onthoseclaimingapower.Potestasstricteinterpretatur.Apowerisstrictlyinterpreted.Indubiis,
nonpræsumiturpropotentia.Incasesofdoubt,thepresumptionisnotinfavorofapower.

5.  Thepowertoregulateisnotthepowertoprohibitallmodalitiesofsomething.Itisonlythe

powertoissueprescriptionsto"makeregular",enforceableonlybydeprivationsofpropertyor

privileges,notoflife,limb,orliberty.Theremustalwaysbesomemodalitythatisnotprohibited.

6.2.AmendmentofaConstitution

Anamendmentisachangetotheconstitutionofanationorastate.Injurisdictionswith"rigid"or

"entrenched"constitutionsamendmentsrequireaspecialproceduredifferentfrom thatusedfor

enactingordinarylaws.

6.2.1.Amendmentprocedures

Aflexibleconstitutionisonethatmaybeamendedbyasimpleactofthelegislature,inthesame

wayasitpassesordinarylaws.

Theconstitutionsofagreatmanynationsprovidethattheymaybeamendedbythelegislature,

butonlybyaspecial,extralargemajorityofvotescast(alsoknownasasupermajority,ora

"qualified"or"weighted"majority).Thisisusuallyamajorityoftwo-thirdsthetotalnumberof
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votescast.

Inabicameralparliamentitmayberequiredthataspecialmajoritybeachievedinbothchambers

ofthelegislature.

Some constitutions mayonlybe amended with the directconsentofthe electorate in a

referendum.Insomestatesadecisiontosubmitanamendmenttotheelectoratemustfirstbe

takenbythelegislature.

6.2.2.Form ofchangestothetext

Themannerinwhichconstitutionalamendmentsarefinallyrecordedtakestwomainforms.In

mostjurisdictions,amendmentstoaconstitutiontaketheform ofrevisionstothemainbodyof

theoriginaltext.

Thusonceanamendmenthasbecomelaw,portionsoftheoriginaltextmaybedeletedornew

articlesmaybeinsertedamongexistingones.

Thesecond,lesscommonmethodisforamendmentstobeappendedtotheendofthemaintext

intheform ofspecialarticlesofamendment,leavingthebodyoftheoriginaltextintact.Although

thewordingoftheoriginaltextisnotaltered,thedoctrineofimpliedrepealapplies.Inother

words,intheeventofconflict,anarticleofamendmentwillusuallytakeprecedenceoverthe

provisionsoftheoriginaltext,orofanearlieramendment

2ConstitutionII

ChapterI

DevelopmentofDocumentaryConstitution
SectionI:AncientandMedievalDocumentsofConstitutionalNature:

TheSer’ataMengist28

TheSer’ataMangistcanhardlybeconsideredtobeadocumentofConstitutionalLaw inits

widestsense.

Theleaderbeingcrownedusedtobereferredtoas‘Atse’meaningKingor‘NiguseNegest’
meaningKingofKings.

 ThemostrealdecreesoftheSar’ataMangistwere:

1.King’sCoronation;
2.Accordingtoacustom initiatedbyKingAmdaSeyon,thedaughtersofZionbar–thewayof
thenewKingwitharopewhenhegoestoAxum tobecrowned,and
3.Queen’scoronation(onSunday’s);

TheFethaNagasti

“’LawoftheKings’,isacollectionoflawswhichinuseinChristianEthiopiaformanycenturies.
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Itwas originally written in Arabic by the Coptic Egyptian writerAbu-lFada’ilIbn al-
Assal(commonlyknownasIbnal-’Assal

1.1 TheClassicalGadaSystem

TheGadasystem oftheBorenaOromo’sisoneoftheNeolithic[sic]socialsystems

practicedbyindigenousnationalitiesofEthiopiaproper.Forthepurposeofclarifyingits

attributestotheLawofConstitution,wemakeashortnoteoftheGadasystem.

TheBorenaGadasystem representsastructureof

“a society thatis stratified into two ..cross-cutting systems ofpeer-group
structures.One...onthebasisofchronologicalage[theharriyasystem]..[t]heother
..onthebasisofgenealogicalties[gadasystem]...Bothsetsofgroupspassfrom

onestageofdevelopmenttothenexteveryeightyears..[,while]newlyborninfant
boyalwaysentersthesystem ofgradesexactlyfortyyearsbehindthefather,

regardlessoftheageofthefather.”ii

ChapterII

DimensionsinrespectofNation,NationalityandPeoplesofEthiopia

SectionI:PuttingtheConflictinPerspectiveiii

“Multi-ethnicsocietycansurviveonlyifallrespectivegroupswithinthepolityfeelthemselvesas

winners.”iv

2.1 BuildingMulti-CulturalDemocracies

2.2 Ethnicity,Nationalism andMulticulturalStatesv

Ethnicityisastateofmindemanatingfrom feelingofseparateidentity,based,moreimportantly

onthemythofcommondescent

nationalism combinessharedcommonidentity,feelingofdistinctnessfrom othernationals,

concertedpoliticalactiontotheseends.Italsohastheobjectiveofattainingsomelevelof

statehood.

Asbuildingand/orenhancingthenationcanbeachievedbyadvancingpoliticalvalueslike

democracy,economicwelfare,especiallyinamulticulturalfederalsystem thatshouldbedoneby

entrustingonlythosecommonlysharedintereststothefederalstate.

2.3 ThePositionofFDREConstitutionofNationNationalityandPeoples

HereAberaDegafawrites:-vi

“From thetextoftheConstitution,therightofNations,NationalitiesandPeoplesseem to
occupyacentralplace.Forexample,theopeningwordsofthePreambleread‘We,the
Nations,NationalitiesandPeoplesofEthiopia ...’ThePreambleidentifiestheNations,
NationalitiesandPeoplesofEthiopiaastheauthorsoftheConstitution.Inaddition,the
provisionsoftheConstitutiondealingwiththerightsofNations,NationalitiesandPeoples
ofEthiopiaaremadedifficulttoamendandevenduringastateofemergencytheserights
maynotbesuspended,althoughmanyotherrightscanbe.
theConstitution declaresthatthefundamentalrightsand freedomsspecified in the

ConstitutionshallbeinterpretedinamannerconformingtotheprinciplesoftheUniversal
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DeclarationofHumanRights,InternationalCovenantsonHumanRightsandinternational
instrumentsadoptedbyEthiopia.
Inthefollowingsub-sections,therightsofNations,NationalitiesandPeoplesofEthiopiaas

providedinthescopeoftheirrights.
Butinordertodothat,havingthegeneraloverview oftheNations,Nationalitiesand

PeopleslivinginEthiopiaisnecessary.”

2.4 MinoritiesintheContextofNations,NationalitiesandPeoples29

“‘Minorities’isaterm thatdefiessimpleliteraldefinition.Thedictionarymeaningofthe
term minorityis‘theconditionorfactofbeingsmall,inferior,orsubordinate.Ifwegivethe
term thesimpleliteralinterpretation,almostallcommunitiesexistingwithinaStatecan
easilybetakenasminorities.Sinceminoritiesusuallyappearinvariousformsandsizes,it
ispossibleforanypersontobelongtoaminority.Forexample,culturalgroups,social
classes,personsbelongingtoagroupofparticularprofession,immigrants,refugeesand
nearlyallcommunitieswithinastatecouldbestyledminorities

Indigenouscommunities,peoples and nations are those which,having a historical

continuitywithpre-invasionandpre-colonialsocietiesthatdevelopedontheirterritories,consider
themselvesdistinctfrom othersectorsofthesocietiesnow prevailingonthoseterritories,or
partsofthem.Theyform atpresentnon-dominantsectorsofsocietyandaredeterminedto
preserve,developandtransmittofuturegenerationstheirancestralterritories,andtheirethnic
identity,asthebasisoftheircontinuedexistenceaspeoples,inaccordancewiththeirown

culturalpatterns,socialinstitutionsandlegalsystems.’vii

SectionIII:-TheAgendaoftheThen,TodayandTomorrowviii

 wherecitizens,inadditiontotheiridentificationwiththeircountry,mightalsofeelastrongsense

ofidentitywiththeircommunity–ethnic,religious,linguisticandsoon.

 Moststatesfearedthattherecognitionofsuchvariancewouldleadtosocialfragmentationand

preventthecreationofaharmonioussociety.

 Inshort,suchidentitypoliticswasconsideredathreattostateunity.

 somanystatesinthepasthadusuallyresortedtoeithersuppressingthesediverseidentities,or

ignoringthem inthepoliticaldomain.

 Centralizationofpoliticalpower,eliminatingformsoflocalsovereigntyorautonomyhistorically

enjoyedbyminoritygroups,sothatallimportantdecisionsaremadeinforumswherethe

dominantgroupconstitutesamajority.

 Constructionofaunifiedlegalandjudicialsystem,operatinginthedominantgroup’slanguage

andusingitslegaltraditions,andtheabolitionofanypre-existinglegalsystemsusedbyminority

groups.

 Adoptionofofficial-languagelaws,whichdefinethedominantgroup’slanguageastheonly

officialnationallanguagetobeusedin/ateachlevelsofthebureaucracy,courts,publicservices,

thearmy,highereducationandotherofficialinstitutions.

29Id.,pp.22-27.
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 Constructionofanationalizedsystem ofcompulsoryeducationpromotingstandardizedcurricula

and teaching thedominantgroup’slanguage,literatureand history(favoring thedominant

group’swishes)anddefiningthem asthe‘national’language,literatureandhistory(,accordingly).

 Diffusionofthedominantgroup’slanguageandcultureinparticularthroughnational,cultural

institutions,includingstate-runmediaandpublicmuseums.

 Adoptionofstatesymbolscelebratingthedominantgroup’shistory,heroesandculture;reflected

throughpreferentialtreatmentonsuchthingsaschoiceofnationalholidaysorthenamingof

streets,buildingsandgeographiccharacteristics.

 Seizureoflands,forestsandfisheriesfrom minoritygroupsandindigenouspeopleanddeclaring

them ‘national’resources.

 Adoptionofsettlementpoliciesencouragingmembersofthedominantnationalgrouptosettle

inareaswhereminoritygroupshistoricallyresided.

 Adoptionofimmigration/emigration/policiesthatgivepreferencetoimmigrants/emigrants/who

sharethesamelanguage,religionorethnicityasthedominantgroup.

 Thestrategiesofassimilationandintegrationsometimesworkedtoensurepoliticalstability,

while,attimes,couldbeaccomplishedbyputtingatriskagreatamountofhumancostand

denyingofhumanchoice.Atworst,coercivesimulationmightbeemployedthatultimatelycould

leadtogenocidalassaultsorexpulsionofsomegroups.

 Intoday’sworldofincreasingdemocratizationandglobalnetworking,policiesthatdenycultural

freedoms are less and less acceptable.People are increasingly assertive in protesting

assimilationwithoutchoice.Assimilationpolicieswereeasiertopursuewithilliteratepeasant

populations.

 Effortstoallegetodayinanycasethehistoricalevidencesuggeststhatthereneedbeno

contradictionbetweenacommitmenttoonenationalidentityandrecognitionofdiverseethnic,

religiousandlinguisticidentities.

 Redressingtheculturalexclusionofminoritiesandothermarginalizedgroupsrequiresmorethan

providingfortheircivilandpoliticalfreedomsthroughinstrumentsofmajoritariandemocracyand

equitablesocio-economicpolicies.Itrequiresexplicitmulti-culturalpoliciestoensurecultural

recognition.

Thispartexploresthefacthow statesareintegratingculturalrecognitionintotheirhuman

developmentstrategiesinfiveareas:

 Policiesforensuringthepoliticalparticipationofdiverseculturalgroups.

 Policiesonreligionandreligiouspractices.

 PolciesonCustomaryLawandlegalpluralism.

 PoliciesontheuseofMultipleLanguages

 Policiesforredressingsocio-economicexclusion.

3.1 Proposition:PoliciesforEnsuringthePoliticalParticipationofDiverseCulturalGroups

Article46-StatesoftheFederation
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1. TheFederalDemocraticRepublicshallcompriseofStates.
2. Statesshallbedelimitedonthebasisofthesettlementpatterns,language,identityandconsent

ofthepeopleconcerned.
democracyisoftenrequired.Severalmodelsofmulticulturaldemocracieshavedevelopedin

recentyearsthatprovideeffectivemechanismsofpowersharingbetweenculturallydivers

groups,therebyensuringtherightsofdiverseculturalgroupsandpreventingviolationsoftheir

rights through imposition ofsimplified modelofmajoritatian rule orunnecessarypolitical

dominanceoftherulingelite.

 Therearetwobroadcategoriesofdemocraticarrangementsinwhichculturallydiversegroups

andminoritiescansharepowerwithinpoliticalprocessesandstateinstitutions.

 Thefirstinvolvessharingpowerterritoriallythroughfederalism anditsvariousforms.Federalism

isasystem ofpoliticalorganizationbasedonaconstitutionallyguaranteedbalancebetween

shared-ruleandself-rule.

 Itinvolvesatleasttwolevelsofgovernment,namelyacentralauthorityanditsconstituent

regionalunits.

 TheConstituentunitsenjoyautonomyandpoweroverconstitutionallydefinedsubject-matters;

 theycanalsoplayaroleinshapingthepoliciesofthecentralgovernment.

ComingtogetherorBondingtogether:-In“comingtogether”federalarrangements,iswhenthe

regionschoosetoform asinglefederalpolity.

In“holdingtogether”arrangements,thecentralgovernmentdevolvedpoliticalauthoritytothe

regionstomaintainasingleunifiedstate.

Oneidentityormany:-“Mono-national”or“national”federationsassertasinglenational

identity.

“Multi-national”federation,constitutionallyrecognizemultipleidentities.Otherstatescombine

thetwo.IndiaandSpainassertasinglenationalidentitybutrecognizepluralaspectsoftheir

heterogeneouspoli(diverse)

SymmetricorAsymmetric:-Insymmetricfederalism theconstituentunitshaveidentical,

thatissymmetric,powers,relationsandobligationsrelativetothecentralauthorityandeach

other;example,asinAustralia.

Inasymmetricfederalism someprovincesenjoydifferentpowers.InCanada,foreexample,

asymmetricfederalpowersprovidedawayofreconcilingQuebectothefederalsystem by

awardingitspecificpowersconnectedtotheprotectionandpromotionofFrench-Canadian

languageandculture.

Thesecondcategoryofarrangementinvolvespowersharingthroughconsociations;i.e.usinga

series ofinstruments to ensure the participation ofculturally diverse groups dispersed

throughoutthecountry.Thesearrangementsaddressclaimsmadebygroupsthatarenot

territoriallyconcentratedordonotdemandautonomyorself-rule.Consociationsarebasedon

the principle ofproportionality:the ethnic orculturalcomposition ofthe state.Achieving

proportionalityrequires specific mechanisms and polices.Electoralarrangements such as
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proportionalrepresentationcanbetterreflectgroupcomposition,ascantheuseofreserved

seatsandquotasintheexecutiveandlegislature.

PowerSharingthroughFederalArrangements:AsymmetricFederalism

Federalism providespracticalwaysofmanaging conflictinmulti-culturalsocietiesthrough

democraticandrepresentativeinstitutions,andofenablingpeopletolivetogetherevenasthey

maintaintheirdiversity.

such“asymmetric”federalsystems,thepowersgrantedtosubunitsarenotidentical.Some

regionshavedifferentareasofautonomyfrom theothers.

3.2 PoliciesonReligionandReligiousPractices

Article11-SeparationofStateandReligion
1.StateandReligionareseparate.
2.Thereshallbenostatereligion.
3.Thestateshallnotinterfereinreligiousmattersandreligionshallnotinterfereinstateaffairs.

Sometimestheargumentsforwomen’srightsandprinciplesofequalitygetentangledwith

concernsforminorityrightsandculturalrecognition.

 GenderEquality–how patriarchalcustomsandlaws,betheyHinduorMuslim,treatmenand

womendifferentlyintermsoftheirlegalentitlements.

 CulturalFreedomsandMinorityRights–whetherthesateshouldreservetherighttointervenein

mattersofreligiouspracticetoassertnaturalrightswhileatthesametimeprotectingtherightof
groupstopracticetheirreligion.

3.3 PoliciesonCustomaryLawandLegalPluralism

Article91(Sub1)-Culturalobjectives
Governmentshallhavethedutytosupport,onthebasisofequality,thegrowthandenrichmentof
culturesandtraditionsthatarecompatiblewithfundamentalrights,humandignity,democratic
normsandideasandtheprovisionsoftheConstitution.
Article34(Sub4&5)-Marital,PersonalandFamilyRights

4.Inaccordancewithprovisionstobespecifiedbylaw,alaw givingrecognitiontomarriage
concludedundersystemsofreligiousorcustomarylawsmatbeenacted.

5.thisConstitutionshallnotprecludetheadjudicationofdisputesrelatingtopersonalandfamily
lawsinaccordancewithreligiousorcustomarylaws,withtheconsentofthepartiestothe
dispute.Particularsshallbedeterminedbylaw.

Certainreligiousandethnicminoritiesandindigenousgroupsfeelalienatedfrom thelargelegal

system foranumberofreasons.

Inmanycountriesindigenouspeoplearealmostentirelyunrepresentedinthejudiciary.

From ahumandevelopmentperspectivealllegalsystems–whetherunitaryorplural–must

conform tointernationalstandardsofHumanRight,includinggenderequality.Somecritics,

therefore,arguethatifthelegalsystem ofthelargersocietyrespectsHumanRightsnorms,there

isnoneedtomaintainlegalpluralism.However,evenwherethereisaconsensusonHuman

Rightsnorms,theremaystillbeavaluableroleforlegalpluralism.

Plurallegalsystemsexistedinalmostallsocieties;evolvingaslocaltraditions,thesewere
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historically accommodated,also with otherformalsystems ofjurisprudence.Customary

practices,whichacquiredtheforceoflawovertime,coexistedalongsideintroducedsystemsof

jurisprudence.

Suchlegalpluralism oftenhadrootsinthecoloniallogicofprotectionofminorityrights,which

allowedcertaincustomarysystemstocontinuewhileimposingthecolonizer’sownlaws.

AccommodatingCustomaryLawcanhelpprotecttherightsofindigenouspeopleandensurea

fairerapplicationoftheruleoflaw.Effortstoaccordpublicrecognitionto

CustomaryLawcanhelpcreateasenseofinclusioninthewidersociety.

OftenthemostpragmaticcaseforCustomaryLaw,especiallyinpartsoffailedstates,isthatthe

choiceisbetweenCustomaryLawandnolaw.

Recognizingtheabilityofindigenouspeopletoadoptandadministertheirownlawsisalsoa

repudiation ofhistoric prejudice – and can be an importantpartofself-governmentfor

indigenouspeople.

3.4 PoliciesontheuseofMultipleLanguages

Article5-Languages
1. AllEthiopianlanguagesshallenjoyequalstaterecognition.
2. AmharicshallbetheworkinglanguageofthefederalGovernment.
3. Membersofthefederationmaybylawdeterminetheirrespectiveworkinglanguages.

“Letuseachretainourownlanguageincertainspheres,suchasschoolsanduniversities,butlet
usalsohaveacommonlanguageforjointactivities,especiallyincivillife.”
Inmultilingualsocietiesamultiplelanguagepolicyistheonlywaytoensurefulldemocratic

participation.

Inadditiontoissuesoflanguageuseinnationalinstitutions,thereisalsoariskthatnational

informationmediacouldbemonopolizedbyspeakersofone(ortwo)dominantlanguages.

3.5 PolicesforRedressingSocio-EconomicExclusion

Article35(Sub3)-RightsofWoman
“…womaninEthiopia…areentitledtoaffirmativemeasures.Thepurposeofsuchmeasuresshall
betoprovidespecialattentiontowomansoastoenablethem competeandparticipateonthe
basisofequalitywithmeninpolitical,socialandeconomicallifeaswellasinpublicandprivate
institutions.
Article89(Sub4)-EconomicObjectives
Governmentshallprovide specialassistance to Nations,Nationalities and Peoples least
advantagedineconomicandsocialdevelopment.(Emphasisadded)

 Addressingunequalsocialinvestmentstoachieveequalityofopportunity;

 Recognizinglegitimatecollectiveclaimstolandandlivelihoodsand

 Takingaffirmativeactioninfavorofdisadvantagedgroups

AddressingUnequalSocialInvestmentstoAchieveEqualityofOpportunity

Policiesthatpromotegrowthofequityarenecessarytoachievesocio-economicinclusionforall

groups.Formostdevelopingcontrivesthiswouldincludeinvestingintheagriculturalandother
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laborintensivesectorsandbroadeningaccesstoassets,especiallyagriculturalland.Buttoo

often,developmentpoliciesbecomeasourceofinter-grouptension.Inotherwords,development

itselfcancreate,sustainandoftenintensifyinequalitiesbetweengroupsandbetweenindividuals.

TakingAffirmativeActioninFavourofDisadvantagedGroups

Affirmative action policies allocate jobs,promotions,public contracts,business loans,

admissions to highereducation and legislative seats on the basis ofmembership in a

disadvantaged group.Such policies are needed when the disadvantage is undercultural

exclusion.

TypologiesofFederations

SectionI:TheoreticalFoundationofFederalism30

Theterm “federal”wascoinedin1685byagroupoftheologianswhorevivedthestudyofthe

holyandeverlastingcovenantwhich,from timetotimemadebetweengodandpeople.They

derivedtheterm from theLatinwordfoedus(covenant)usingitasthebasisfortheirown

philosophyoflife.

Therealmeaningof“federalism”referstoanalliance,atreaty,oranoathofallegianceand,by

implication,emphasizestherightofthosewho sharein thecovenantto maketheirown

decisions.

PrerequisitesforFederalAssociations31

Whenseparatestatesorcommunitieswanttounitonafederalbases,therearetwobasic

considerations,

Firstlytheremustbeastrongneedanddesiretoshouldercommoninterestsjointly.

Secondlytheremustbeanequallystrongneedanddesireto shoulderdomesticinterests

separately.

SectionII:DifferenttypesofFederations

Onecandifferentiateoneform offederalism from anotherontwobases:thefirstisbasedonis

originthesecondisbasedonitsfoundation.

CentripetalandCentrifugalLinkingUnits

a.Centripetallinkingiswhereindependentstatesmoveclosertogethertocreateafederalstate.

Mostfederationshavethistypeoforigin,forexampletheUSAandSwitzerland.

b.Centrifugallinkingiswheredecentralizedunitaryunitsareconvertedintoafederation.Usually

unilateralactionisinitiatedbythecentralauthority.AtthemomentBelgium isintheprocessof

changingovertoafederalsystem inthisway.

FederalUnits32

a.TerritorialUnits

Here,itisterritorialareathatservesasunitofthefederation.Theseareascanagainbe

subdividedintotwokinds,namelycity-statesontheonehandandstatesontheotherhand.

b.CorporateUnits

32
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isatypeoffederalism inwhichvariousgroupsorcommunitiesinhabitthesameregionand

attendtotheirowndomesticinterestsinaccordancewiththesubsidiaryprinciple,butnaturally

co-operatewitheachotheronmattersofcommonconcern.

Asfarasthecompositionofthecentrallegislativebodyisconcerned,thevariouscommunities

themselvescomposetheconstituentpartsorcorporations.

Thedeparturepointisthatastatesuchasthisdoesnotconsistmerelytoacollectionof

individualsbutofwholewhichconsistsofvariouscollectivities.

a.NationCenteredFederalism:thefoundationofthenationcenteredfederalism waslaidby

AlexanderHamiltonin“TheFederalist”.Hisbeliefinastrongnationalgovernmentwaslater

reinforcedbyjudicialdecisions.

judicialreviewwasoftenusedasaweaponfor,“keepingthestateswithinbounds”.“thenational
governmentisthegovernmentofall,itspowersaredelegatedbyall,itrepresentsallandactsfor
all”.Itwasthecourt’sdecisioninthiscasethatbecamethesourceofthe“doctrineofimplied

powers”

b.StateCenteredFederalism:

“Thepowersdelegatedbytheproposedconstitutiontothefederalgovernmentarefew and
defined(article1).Thosewhicharetoremainwiththestategovernmentsarenumerousand
indefinite.Theformerwillbeexercisedprincipallyoneternalobjects………thepowersreservedto
theseveralstateswillextendtoalltheobjects,whichintheordinarycourseofaffairs,concern
thelives,libertiesandpropertiesofthepeopleandtheinternalorder,improvementandprosperity
ofthestate.”

c.DualFederalism “thefederalconstitution,sofarfrom intendingtomakeitspoliticalspheres
morally unequalin powers or to invest the greatest (union/center) with any species
of:sovereigntyovertheleast(states),intendedtheveryreverse”.

d.CooperativeFederalism:
they considerthe possibilities ofmutualaid.The mostimportantdevice ofcooperative

federalism isthatofprovidinggrants-in-aidtothestates.TheFederalGovernmentcanattach

stipulationswhilegrantingfundsandfinallyisfreetowithdrawthegrantwheneveritdiscovers

thatthestateisnotcomplyingwiththestipulatedconditions.

e.CreativeFederalism:Thishasallthefeaturesofcooperativefederalism,yethassomeunique

elementsofitsown.Itlaysemphasisoncooperation,notonlybetweenthefederalandstate

governmentsbutbetweenthem andthelocalunits,privateorganizationsandthepublicatlarge.

Allareregardedasaworkingteam,dedicatedtopositiveactioninsolvingtheproblem facingthe

nation,withperhapsadifferentcombinationofforcesatworkineachdifferentproblem areaand

withthenationalgovernment,notalwaystheseniorpartner.

PartII:FDREConstitution:VerticalandHorizontalDivisionofPower(HPR)

ChapterI

Form andScopeofDistributionofPowers33
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SectionI:ExclusivePowers

Ingeneral,thisreferstothepowerstobedistributedinfederalsystemsfallingtooneoftwomain

categories:exclusivepowersandnon-exclusivepowers.

Traditionallytheuseofexclusivepowersreferstothepowersforwhichthefederalconstitution

hascreatedamonopoly,whicheitherisinthehandsofthefederationorofthestates

SectionII:SharedLegislativePowers34

Shared powers representthe meeting pointofthe two levels ofgovernments,otherwise

consideredexercisingexclusivesharesoffederalandstatepowers.Thesepowersrefertothat

categoryofpowersinwhichboththefederationandthestatesexerciseatsomepointatleast

partofthepower.

FrameworkofPower35

Thefederalgovernmentmayuseframeworklegislationtoregulatefederationwidestandards

whileleavingthestatesroom tolegislatethedetailsandtodelivertheservicesinamanner

adaptabletolocalsituations.Thestatesunderthiscategoryofpowersareallowedtofillinthe

gapswithmoredetailedlaws.Ontheotherhand,inEthiopiaCivilLawistheresidualpowerofthe

states

SectionIII:ConcurrentPowers36

Article51(1)providesthat“[t]heFederalGovernment]shallprotectanddefendtheConstitution.”
From thispropositiononemayarriveatthefollowingconclusions,namely:

a)Eachandeverystateshallprotectanddefenditsown,respectiveConstitution.

b)Jointlyandseverally,statesshallprotectanddefendtheFDREConstitution.

c)TheFederalGovernmentshallalsoberesponsibleforprotectinganddefendingtherespective

Constitutionsofeachandeverystate.

Here,aren’t(b)and(c)concurrentpowers?

SectionIV:ResidualPowers37

ResidualpowersrepresentthosepowersnotlistedorpartlylistedbytheConstitutionand

assignedtoeitherunitofgovernment.

TheUnitedStates,Switzerland,Germany,andEthiopianConstitutionshavepreferredtoleave

residualpowerswiththestateswhileinIndiasuchpowersbelongtothecenter.

SectionV:FiscalFederalism:AGeneralDescription38

Inbrief,theliteratureonfiscalfederalism encompasses:principlesoffiscalrelationsbetween

centralandsubnationallevelsofgovernmentthatisthecommandoverresourcesbythevarious

levelsofgovernmentandthedirectionandsizeofintergovernmentalfiscalflows.Thisincludes

thedivisionsoftaxpowersandthemeansthroughwhichresourcesareadjustedtomatch

expenditureresponsibilitiesforcentralandsubnationallevelsofgovernment.

Generally,thestudyoffiscalfederalism focusesontheallocationofexpenditureresponsibilities,
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revenue raising powers and adjusting vertical and horizontal imbalances through

intergovernmentalfiscaltransfers.

DivisionofRevenue-RaisingPowersandResponsibilities39

Inafederalsystem,powersallocatedtogovernmentscouldbeoftwogeneralkinds:functions

and responsibilitiesto bedischarged byeach government,and meansforaffecting these

responsibilities.

GeneralConstitutionalMethodsinDivisionofTaxPowers40

theentirerevenuesourcescanbegiveneithertothecentreortothestates,orcanbedivided

betweenthem,.

StructureofAllocationofTaxationPowerinEthiopia

TheFDREConstitutiondividestaxationpowerintothreecategories,namely:-a)federalpowerof

taxation,b)statepoweroftaxation,andc)concurrentpoweroftaxation.

InEthiopia,theFDREConstitutiondeclaresthattheFederalGovernmentshalllevytaxesand

collectdutiesonsourcesreservedtoit,andthestates,likewise,exercisethesamepowerwith

respecttosourcesthatfallundertheirjurisdiction.Thus,thetwolevelsofgovernmentexercise

theirlegislativeandadministrativepowerswithintheirrespectivespheresoftaxation.Asaresult,

the revenue generated from the respective sources belongs exclusively to each levelof

government.Eachlevelofgovernmentisboundtorespectthepowersoftheother.

ConcurrentPowerofTaxation41

severalissuesaroseregardingtheexerciseoftheconcurrentpoweroftaxation.Article98ofthe

Constitutionstatesthatregionalstatesshalljointlylevyandcollectrevenue.

ResidualTaxes42

Article99oftheEthiopianConstitutionreads:“thehouseofFederationandtheHouseofPeoples’
Representativesshall,inajointsession,determinebyatwo-thirdsmajorityvoteontheexercise
ofpowersoftaxationwhichhavenotbeenspecificallyprovidedforintheConstitution”.
Questionsthatmatter

1.Doyoudifferentiatebetweenandamong

a)Concurrent,

b)Joint,and

c)Sharedtaxationpowers.

Delegatedlegislation:-

A)Parliamentistoobusyabody.Ifitdevotesitstimeinenteringintominorandsubsidiarydetails

andattemptstolaydownallrules,allitstimewillbetakenoverbyonlyafewActs.Thepressure

oftimepreventsParliamentfrom providingallthedetailsand,therefore,hastoconferonthe

executiverule-makingpowerstosupplementtheAct.

Limits:-isthat,essentialpowersoflegislationcannotbedelegated.Theessentiallegislative

powerconsistsofthedeterminationorchoiceofthelegislativepolicyandofformallyenacting

41Iid.
42Ibid.
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thatpolicyintoabindingruleofconduct.

WhenweseetheEthiopianConstitution,thereisadelegationofpoweratthefederallevelunder

Art77(13),whichstipulatesthattheCouncilofMinistersshallenactregulationspursuantto

powersvestedinitbytheHouseofPeoples’Representatives.But,whataboutthecaseatstate

level?Doesthestatecouncil,forexample,intheAmharaRegion.,delegateitslegislativepowerto

thestateadministrationthehighestorganofexecutivepower?

ChapterII

HoFandtheOfficeofthePresident

SectionI:-FederationsandSecondChambers:HoF43

Thepowerofsecondchambers

InassessingthelegislativepowerofupperhousesinFederalcountries,twotrendsareprominent.

Thefirstcategoryofupperhousesisequallysharethepoweroflawmakingwithlowerhouses.

Theconsentofbothhousesisaunconditionalforabilltoobtainalegalforce.Thetwohousesin

thisregardareco-equalasnolawcanbeenactedunlessbothhousesagreeonthesametext

.Thesecondcategoryofupperhousesplaysasubsidiaryrole.Eachpieceoflegislationdoesnot

needtheapprovalofboththelowerandupperhouses,butthelattermakesurethattheinterests

ofthestatesaretakenintoaccount..

TheHF:Anonlegislativesecondchamber

TheFDREconstitutionfulfillstheminimum requirementofhavingasecondchamberbutwitha

totallydifferentfunction.Article53statesthatthereshallbetwofederalhousenamedthehouse

ofpeople’sRepresentative(HPR)andtheHouseofFederation(HF).

ThepowerandresponsibilitiesoftheHouseofFederationaccordingtheconstitutionandthe

proclamationconsolidationthepowersandresponsibilitiesoftheHouseofFederationareto:

 InterprettheConstitution;

 OrganizetheCouncilofConstitutionalInquiry;

 Decide,in accordance with the Constitution,on issues relating to the rights ofNations,

Nationalitiesandpeoplestoself-detennination,includingtherighttosecession;

 PromotetheequalityofthepeoplesofEthiopiaenshrinedintheConstitution,andpromoteand

consolidatetheirunitybasedontheirmutualconsent.

 Strivetofindsolutionstodisputesormisunderstandingsthatmayarisebetweenstates;

 Determinethedivisionofrevenuesderivedfrom jointfederalandStatetaxsources,andthe

subsidiesthattheFederalgovernmentmayprovidetotheStates;

 Determine civilmatters which require the enactmentoflaws by the house ofpeoples’
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Representatives.

 OrderthefederalGovernmenttointerveneifanystatethreatenstheConstitutionalorderin

violationoftheConstitution;

 DetermineonthedraftproposalofelectoralconstituenciessubmittedbytheNationalElection

boardbasedonArticle103/5/oftheConstitution;

 Determinejointlywiththehouseofpeoples’Representativesthepoweroftaxationonrevenue

sources,inaccordancewithArticle99oftheConstitution,ofwhichneithertheFederalnorthe

Stategovernmentshaveresponsibility

 ElectthepresidentofthecountryinajointsessionwiththeHouseofpeoples’Representativesin

accordancewithArticle70/2/oftheconstitution.

 ParticipateintheprocessoftheConstitutionalamendmentasstipulatedinsub-Article(I)and(2)

ofArticle105oftheConstitution:

 Incollaborationwithothers,offereducationandtraining,andwhenevernecessary,carryout

researchinmatterspertainingtoitsresponsibilities

 EstablishpermanentandadhoccommitteesoftheHouse;

 ElectthespeakerandDeputySpeakerofthehouse

InthislonglistofthehouseofFederationspowersandresponsibilities,theonlyprovisionswe

cantracelegislativefunctionsareArticle99,62(7)and105.

 To determine undesignated poweroftaxation (concurrently with the House ofPeople’s

Representative)

 Todeterminethedivisionofrevenuesderivedfrom jointFederalandStatetaxsources,andthe

subsidiesthattheFederalgovernmentmayprovidetotheStates;

 Toamendtheconstitution.

Tenure

IfweexaminetheEthiopianconstitution,theHouseofFederationasthehouseofpeople’s

Representativeisdissolvedeveryfiveyears.Furthermore,theelectionyearforboththeHPRand

HFiscongruent.Astypeofgovernmentisparliamentarydemocracy,theexecutivewillalsoleave

officeandtheceremonialpresidentistheonlyindividualholdingofficebetweenparliamentary

elections.Thisclearlycreatesapowervacuum whichcouldbeabodiedifthetermsoftheHF

andHPRareseparatedandtheHFmadeapermanentinstitutionwhichisnotsubjecttototal

dissolution.

Judicialreviewbyordinaryjudiciary

Principle

Judicialreview isthepowerofcourtsto passjudgmentupon theconstitutionalityofthe

legislativeactswhichfallwithintheirnormaljurisdiction.

Courtscanrefusetoenforcealegislativewhichareunconstitutionalandhencevoid.

HoF:ItsRoleintheInterpretationofConstitution

1.General
1)TheHouseshallhavethepowertointerprettheConstitution.
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2)Notwithstandingwithsub-Article(1)ofthisArticletheHouseshallnotbeobligedtorendera

consultancyserviceonConstitutionalinterpretation.

2.ConstitutionalInterpretation
1)Thehouseshallmakethefinaldecisionupondraftproposalofconstitutionalinterpretation

submittedtoitbytheCouncilofConstitutionalInquiry.

2)ApartydissatisfiedwiththedecisionoftheCouncilofconstitutionalinquiryofrejectionofcase

relatingtoreviewofconstitutionalinterpretationmayappealtotheHouse.

3.ForwardingcasesofConstitutionalInterpretation
ThehouseshallforwardnewcasesofConstitutionalinterpretation,submittedtoitdirectly,tothe

CouncilofConstitutionalInquiry.

4.PrinciplesforExecutingConstitutionalinterpretation
1)TheHouseshallidentifyand implementprinciplesofConstitutionalinterpretation which it

believeshelptoexamineanddecideConstitutionalcasessubmittedtoit.

2)WheretheConstitutionalcasesubmittedtothehousepertainstothefundamentalrightsand

freedomsenshrinedintheConstitution,theinterpretationshallbemadeinamannerconforming

totheprinciplesoftheUniversalDeclarationofhumanRights,InternationalCovenantsonhuman

Rights,andInternationalinstrumentsadoptedbyEthiopia.

5.AdditionalInformationandEvidence
Thehouseshallcollectadditionalinformationororderthepertinentbodytoproduceevidenceas

maybenecessarybeforeitmakesafinaldecisionuponConstitutionalinterpretations.

It’sRoleinFiscalMatters

TheEthiopianConstitutionprovidesaseparateregimeofallocationofpowersonmatters

concerningtaxation(seeabove).TheEthiopianfederalsystem insistsontheallocationof

separate legislative,executive,financialand judicialpowers to each and every levelof

government.

StabilityandEffectiveness44

Inmuchoftheliterature‘stability’isthemajorindicatorofworkingdemocracy.Thereasoningis

thatifaparliamentarysystem obtainsstablegovernment,thenitequallyobtainseffective

government.Conversely,unstablegovernmentsattesttoinefficientgovernment.

TheOfficeofthePrimeMinister

“Theprimeministeristhechiefexecutive,thechairmanoftheCouncilofMinister,andthe

commander-in-chiefoftheNationalArmedForces.”45

AppointmentofthePM46

(1)The prime ministershallbe elected from among members ofthe House ofPeoples’
Representatives.

.

.
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(2)Powerofgovernmentshallbeassumedbythepoliticalpartyorcoalitionofpoliticalpartiesthat
constitute(s)amajorityintheHouseofPeoples’Representatives.

INTERVENTIONINCASEOFDETERIORATIONGSECURITYSITUATION

1.Principle
Thesecuritysituationshallbedeemedtohavebeendeterioratedwherethereisanactivitythat

disturbsthepeaceandsafetyofthepublicandthelawenforcementagencyandthejudiciaryof

theRegionareunabletoarrestthesecurityproblemsinaccordancewiththelaw.

2.RequestoftheRegion
TheStateCouncilorthehighestexecutiveorganoftheRegionshallpresentitsrequesttothe

PrimeMinisterthroughtheMinistryofFederalAffairswhereanyRegionfacesadeteriorating

securitysituationandisunabletoarrestitonitsown.

3.DeploymentofForcebytheFederalGovernment
1. ThePrimeMinistershalldeploytheFederalPoliceordefenseforce,orbothtoarrestthe

deteriorationsecuritysituationtakingintoconsiderationthegravityofthesituation.Theforceto

bedeployedshallbeunderthecommandoftheconcernedFederalorgan;

6.Report
ThePrimeMinistershallpresentperiodicreporttotheHouseofPeoples’Representativesonthe

activitiescarriedoutbytheforcesintheRegion.

INTERVENTIONINCASEOFVIOLATIONSOFHUMANRIGHTS

INTERVENTIONWHENTHECONSTITUTINALORDERISENDANGERED

ParliamentaryControloverDefense

I.DirectControl:

a.ByEnactingLegislations

FollowingtheproceduresestablishedbylawandtheConstitution,theHouseofRepresentatives,

hasasperArticle55(7)thepowertodeterminebyenactmenttheorganizationofthenational

defenseandpublicsecurity.

b.AllocationofBudget

OnthebasisofthebudgetproposalformulatedbytheMinistryofDefense,developedand

submittedbytheCouncilofMinisters,theHouseofRepresentativehasthepowertoratifythe

federalbudgetasperArticle55(11).

c.EnforcingTransparency

Thereisnodirectreferencetotransparencywithrespecttodefense,buttheConstitutionunder

Article12statesthattheconductofaffairsofGovernmentshallbetransparent.Then

 Howisthescopeofstatesecretdetermined?

 Howmuchshouldthemassmediahaveaccesstostatesecrets?

d.EnforcingPoliticalNeutrality

Underchapterten,Article87(2)(4)and(5),captionedasonNationalPolicyandObjectives,the

Constitutionstipulates

 CompositionofthedefenseforceshallreflectethniccompositionoftheCountry;

 TheMinisterofDefenseshallbecivilian;
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 ThearmedforcesshallatalltimesobeyandrespecttheConstitution;and

 The armed forcesshallcarryouttheirfunctionsfree ofanypartisanship to anypolitical

organization(s)

Then:-

e.InternationalRelation

TheHouseofRepresentatives,asperArticle55(12)hasthepowertoratifyinternationaltreaty.

f. HumanRightInfringement

 UnderArticle55(7),itisprovidedthatiftheconductoftheforcesinfringeuponhumanrights,the

HouseofRepresentativesshallcarryoutinvestigationandtakethenecessarymeasures.

g.TheuseofDefenseintimeofWarandPeace

TheHouseofRepresentativeshasthepowerto:-

 AsCommander-in-ChiefoftheArmy,thePrimeMinsterleadstheoperationalaspectofdefense

matters.TheGeneralChiefofStaffisdirectlyunderhim.

h.TheCouncilofMinisters

 determines on the implementation ofthe laws and decisions adopted by the House of

Representatives;

 decidesontheorganizationalstructureofministriesandotherorgansofgovernment;andit

coordinatestheactivitiesofsame;

 drawsthe annualfederalbudgetand when approved bythe House ofRepresentatives,it

implementssame;

 submitsdraftlawstoHouseofRepresentatives,includingEmergencyDecreemadeasperArt93

oftheConstitution;

 hasthepowertoregulatemattersbyissuingregulations.

ssII.PeripheralControlMechanisms

a.TheHouseofFederation/CouncilofConstitutionalInquires:-

 byinterpretingtheConstitution.

b.FederalEthicsandAnti-CorruptionCommission

 Bycreatingawarenessandpromotingpublicservicecodeofethics.

 Bypreventing,ifpossible,whenitiscommittedbyinvestigatingandbringingthecasesbeforea

courtoflaw.

c.HumanRightsCommissionandOmbudsman

 Whatisandwouldbeitsroleindefensematters?

d.AuditorGeneralandtheMinistryofFinance

 Conductingauditingannuallyandinspectingbudgetperformance:fiscalandassetauditing;

 Regulatingdisbursementandpurchasingofgoodsandservices.

CharterIII

TheJudiciaryandOtherOrgansofControl
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SectionI:-JudicialPower47

ExclusivePower

TheEthiopianjudicialsystem,theoreticallyspeaking,isorganizedonadualbasisinwhichthere

aretwoparallelcourtsystems,thefederalcourtsandthestatecourtswiththeirownindependent

structuresandadministrations.

Article2(3)ofProclamation25/96as“lawsofthefederalgovernmentincludeallpreviouslawsin
forcewhicharenotinconsistentwiththeconstitutionandrelatingtomattersthatfallwithinthe
competenceofthefederalgovernmentasspecifiedintheconstitution.”
ThePowerofCassation

theFederalSupremeCourtshallhavethehighestandfinaljudicialpoweroverfederalmatters,

whereastheStateSupremeCourtshallhavethehighestandfinaljudicialpoweroverstate

matters.Inthisregard,itappears,asfarasstatemattersareconcerned,thereisnoappealfrom

StateCourtstoFederalCourts.However,theassertionofmatterswithineachrespectivestateis

notwithoutdifficulty.TheFederalSupremeCourthasfoundwaysandmeansofreviewingState

SupremeCourtoflastresortforappealsincivilandcriminalcases.

A.TheFederalSupremeCourthasapowerofcassationoveranyfinalcourtdecisioncontaininga

basicerroroflaw.

B.TheStateSupremeCourthaspowerofcassationoveranyfinalcourtdecisiononstatematters

whichcontainabasicerroroflaw.

SectionII:-PowerofotherOrgansofControl

 TheInstitutionoftheOmbudsman;

 TheHumanRightsCommission;

 AuditorGeneral;

 TheHouseofFederationtogetherwithCCI,asinterpretersoftheConstitution,whichhavebeen

alreadytreated,above.

OrganizationandDuties
TheOmbudsman’sOfficeisstrictlyunpolitical,andithasbeenatraditionthatanOmbudsman

shouldbeacceptabletoallthepoliticalparties

TheOmbudsmenusuallycomefrom thejudiciaryandarerecruitedamongpersonswhoare,or

wouldbesuitableasJusticesoftheSupremeCourtortheSupremeAdministrativeCourt.

TheJurisdictionoftheOmbudsman
The Ombudsman’s supervision covers virtually allgovernmentalagencies and the local

governmentaswellastheindividualmembersoftheirstaff.ThefourOmbudsmen,thus,

supervise the police,the securitypolice,the armed forces and the prison administration,

respectively.

TheOmbudsmenalsosuperviseallotherpersonswhoexercisepublicpower.Forexample,an

employeeofastate-ownedcompanywhichisresponsibleforsafetycontrolsofcarscanbe

subjecttosupervisionbytheconcernedOmbudsmantoensurethatnocarwithfaultydesignor
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defectsmakesittotheroads.

InvestigatoryPowers

TheOmbudsmenhavevastpowersofinvestigationwhicharelaiddownintheConstitution.Thus,

theyhaveaccesstoallofficialdocuments

TheOmbudsman’sOfficeisusuallydescribedasanextraordinaryinstitution.

TheroleoftheOmbudsmanis,instead,basedontheprincipleofpersonalaccountabilityofevery

officialforhisdecisions.

PartIII:MiscellaneousConcerns

ChapterII

EmergencyPowers

NeedforextrapowersduringEmergency48

“In a federalcountry,such extraordinary emergency situation would callfora greater

concentrationofpowersinthefederalornationalauthoritiesandagreaterencroachment

(infringement)onthepowersnormallyassignedtotheStateGovernments.

Theproblem ofEmergencyinaDemocracy

“Whateverbetheform ofGovernment,emergent situationsareboundtoariseinanycountry,

owingtovariousfactorslikewar,rebellion,naturaldisaster,economicorfinancialbreakdown

whichcallforimmediatemeasuretobetakenbytheGovernmenttosafeguardthestabilityofthe

countryorthesafetyofthecitizens,which,inordertobeadequate,mustbedifferentfrom orin

additiontothenormalsystem ofadministration.

Publicemergency

Testsof:“Combiningtheforegoingtwoobservations,a‘publicemergency’,whichauthorizes

extraordinarymeasuresderogatingfrom humanrights,naybedefinedas-

a)Anexceptionalsituation,

b)Whichthreatenstheorganizedlifeofthewholecommunity,

c)Whichcallsforextraordinarymeasures,and

d)Whicharenotpermittedbythenormalmachineryoftheadminist-ration.

WarEmergency

OtherPublicEmergency49

InternationalCharters

“Naturalcatastrophe,suchasfamine,orpestilence,flood,earthquake,causingdestructionoflife

orproperty.

a)Economicorfinancialcrisiscausedbywarbycontinuingevenafteritstermination.

b)Aneconomiccrisis,likeinflation,intimeofpeace,imperilingthewellbeingofthenationasa

whole,soastorequirearegulationandcontrolofprices,profits,wages,salaries,dividendsand
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thelike...”

WhatmeasureswouldbejustifiedtodealwiththeEmergency50

i) Thesafeguardstakenforpreventingabuseoftheextraordinarypowers;

ii) Theextentofinvasionofhumanrightsandliberties;

iii) Themannerinwhichthemeasurewereapplied.

Rightswhichcannot bederogatedfronteveninEmergency

(i)Righttolife(Art.6).

(ii)Immunityfrom tortureor inhumantreatment (Art.7).

(iii)Freedom from slaveryorservitude(Art.8(1)-(2))

(iv)Immunityfrom imprisonmentfornon-fulfillmentofcontractualobligations(Art.11).

(v)Immunityfrom retroactiveorexpostfactocriminallawsandpenalties(Art.15).

(vi)Righttoberecognizedasapersonbeforethelaw(Art.6).

(vii)Freedom ofthought,conscience,religion(Art.18).

ChapterIII

ConstitutionalInterpretation and Creating Nexus with (Mainstreaming) of

ConstitutionalValues

SectionI:PrinciplesofInterpretationinContinentalandCommonLawSystems51

Indetail,thefollowingseriesweredevelopedintheprocessofinterpretationofstatutesin

CommonLawCountries:-

o literaltheory,

o subjectivetheory,

o purposivetheory,

o teleologicalorvalue-coherenttheory,

o systematicorcomparativetheory,

o judicialorfreetheory,

o objectivetheoryordelegationtheory.

LiteralTheory

thewordsdonotbythemselvesdeterminethelegalmeaningbuthavetobeinterpretedintheir

legalcontextorbygoingbacktotheintentofthelaw-giver.Therelationshipbetweenwordsand

theirmeaningisnotmathematicalorquantitative.Accordingtothetheorythefollowingrulewas

accepted:“WordsshouldbegenerallygiventhemeaningwhichthenormalspeakeroftheEnglish
languagewouldunderstandthem tobearinthecontext,inwhichtheywereused.”
IntentionalorSubjectiveTheory

Therearealsotwodifferentwaystodetectthesubjectivemeaningortheintentofthelaw-giver:

“Thefirstwaywouldmeantofindoutwhatthedraftsmenormembersofparliamentary
committeeswantedtoexpressintheircommentsorpapers.Sometimesitmightbe
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possibletofindoutwhatthelegislatorreallymeantwhenheusedacertainwordora
certainlanguage.
“Thereishoweverasecondway,whichistofindouttheaim ofthelawgiverinchanging
thepolicyoftheexistinglaworincorrectinganinadequacyinit.Thesameisalsosound
asafiction,and,assuch,theaim ofthelegislatormustbecarefullydetectedoutofthe
lawgivingprocess.Thisform ofsubjectiveinterpretationisveryclosetoanothermethod
whichwillbeexplainedinthenext
ThePurposiveTheory

The purposive theory can be said objective and much more generalwith regard to the

interpretationofaruleorregulation.Thistheorydoesnotlookatthealwaysdoubtfulintentionof

thelaw-giver,butattheobjectivesofthelawasawholeratherthanatthespecificrulewhichis

tobeapplied.

Insuchinstances,amethod,whichiscalledthecontextualapproach,isemployed;amethodthat

prescribesthattheregulationortheveryspecificruleinquestionbeputintothewholesystem of

theenactmentoreventhecodeitself.

TeleologicalTheory

Thejudgestriedtofindthespiritorthelettersofthelaw.Thismethodisnotidenticalwiththe

purposivemethodbecausetheteleologicaltheoryisbasedonequity.

Theideathatlawshavetobesoftenedortemperedbyequitycanalreadybefoundinantiquity.

Thisteleologicalmethodisclearlyvalueoriented;whichmeansthatinanequitableapproach

suchbasicvalueslikefreedom andequality,fairnessanddueprocessbymeansofinterpretation

ofthelawandtheConstitutionshouldbegiveneffectto.AlthoughinContinentalLaw,theideaof

equitydoesnotplaythesameroleasintheCommonLaw,theideaofteleologicalinterpretation,

asavalueorientedinstrument,isoftenemployed.

SystematicorComparativeTheory

someelementsoftheintentionaltheory,thepurposivetheoryandtheteleologicaltheoryareput

togetherinthismethod.Thisresultsfrom thefactthatContinentalLaw isgenerallybasedon

codifiedlaw;i.e.onanorganizedandlogicalsystem ofrules.Thepurposeofalaworregulation

canthereforeoftenbefoundinotherpartsofthesameenactment.Inthesameway,theso

called contextualaidsorelements,which areused bytheintentionaltheory,also form a

systematicorderandbelong,therefore,tothesystematicmethodofinterpretation.

ObjectiveTheoryorDelegationTheory

Thistheorywasoriginallydevelopedasareactionagainsttheintentionaltheory,becauseitwas

believedtobemoreorlessafictionthattheinterpretercouldfindouttherealintentionofthe

lawgiver.ThistheorybelievesthatthewordsofaregulationarejustadelegationtotheCourt;

onethatgivesitthecompetenceforitsowninterpretation.Thereforethemoreimprecisethe

regulationwouldbe,themoreauthoritywouldbetransferredtotheCourttodecide.

6.InterventionoftheFederalgovernment

1)TheHouseshallordertheFederalGovernmenttointerveneinanyStateinwhichitbelievesthe

constitutionalorderisendangered.

2)TheHouseshalltakethismeasurehavingdueregardtothegeneralconstitutionalstructureand
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divisionofpowers.Thefollowingcasesare,however,sufficienttosaythattheconstitutional

orderisindanger:

a.Suspensionofgovernmentinstitutionsrecognizedintheconstitutiondirectlyorindirectlyfrom

theirregularfunctioningor;

b.ThefailureofanystatetoexecutedirectivesgiventoitbytheHouseofPeoples’Representatives

inaccordancewithArticle55/16/oftheconstitution,oritsunwillingnesstodosoor;

c.Where the state fails to secure peace and securityusing its own regularpeace keeping

mechanism dutothefactthattheproblem isbeyonditscontrolandfailstocalltheFederal

Governmenttointerveneinsuchstateofaffairs

3HUMANRIGTHSLAW

ChapterOne:IntroductiontoHumanRightsLaw

NatureandDefinitionofHuman Rights-theybelongtoanindividualasaconsequenceofbeing

human.

Humanrightsdifferfrom otherrightsintworespects.Firstly,theyarecharacterisedbybeing:

 Inherentinallhumanbeingsbyvirtueoftheirhumanityalone(theydonot have,e.g.,to

bepurchasedortobegranted);

 Inalienable(withinqualifiedlegalboundaries);and

 Equallyapplicabletoall.

Secondly,themaindutiesderivingfrom humanrightsfallonstatesandtheirauthoritiesor

agents,notonindividuals.

ClassificationofHumanRights

1)CLASSICANDSOCIALRIGHTS

‘ Classic’rightsareoftenseentorequirethenon-interventionofthestate(negativeobligation),

entailanobligationforthestatetorefrainfrom certainactions.civilandpoliticalrights,often

requireconsiderableinvestmentbythestate.

‘socialrights’asrequiringactiveinterventiononthepartofthestateforzereeffectiverealization,

obligeittoprovidecertainguarantees.

2)CIVIL,POLITICAL,ECONOMIC,SOCIALANDCULTURALRIGHTS

civilrights-therighttolife,libertyandsecurityoftheperson
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politicalrights-freedom ofexpression,freedom ofassociationandassembly,therighttotake

partinthegovernmentofone’scountry.

economicandsocialrights-totherighttoproperty,therighttowork,therighttoafairwage,a

reasonablelimitationofworkinghours,andtradeunionrights.

culturalrights-therighttoparticipatefreelyintheculturallifeofthecommunity,tosharein

scientificadvancement,andtherighttotheprotectionofthemoralandmaterialinterests

resultingfrom anyscientific,literaryorartisticproductionofwhichoneistheauthor.

DIFFRENCES

*civilandpoliticalrightsareconsideredtobeexpressedinaverypreciselanguage,imposing

merelynegativeobligationswhichdonotrequireresourcesfortheirimplementation,andwhich,

therefore,canbeappliedimmediately.

economic,socialandculturalrightsareconsideredtobeexpressedinvagueterms,imposing

onlypositiveobligationsconditionalontheexistenceofresourcesandthereforeinvolvinga

progressiverealisation.

*civilandpoliticalrightsarejusticiablewhereaseconomic,socialandculturalrightsarenot.

3)FUNDAMENTALANDBASICRIGHTS?????

Fundamentalrightsaretakentomeansuchrightsastherighttolifeandtheinviolabilityofthe

person.

basicrights,whichshouldbegivenabsolutepriorityinnationalandinternationalpolicy.These

includealltherightswhichconcernpeople’sprimarymaterialandnon-materialneeds-therightto

life,therighttoaminimum levelofsecurity,theinviolabilityoftheperson,freedom from slavery

andservitude,andfreedom from torture...

4)OTHERCLASSIFICATIONS

Freedoms-Preconditionsforadignifiedhumanexistencehaveoftenbeendescribedintermsof

freedoms(e.g.,freedom ofmovement,speech,belief,freedom from torture,andfreedom from

arbitraryarrest).

Civilliberties-Theconceptof‘civilliberties’iscommonlyknown,particularlyintheUnitedStates,

ZesereferprimarilytothosehumanrightswhicharelaiddownintheUnitedStatesConstitution:

freedom ofreligion,freedom ofthepress,freedom ofexpression,freedom ofassociationand

assembly

Individualand collectiverights-Althoughthefundamentalpurposeofhumanrightsisthe
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protectionanddevelopmentoftheindividual(individualrights),

someoftheserightsareexercisedbypeopleingroups(collectiverights),eg,selfdetermination

(membershipisamust)

First,secondandthirdgenerationrights

ThedivisionofhumanrightsintothreegenerationswasfirstproposedbyKarelVasakatthe

InternationalInstituteofHumanRightsinStrasbourg.Hisdivisionfollowstheprinciplesof

Liberté,ÉgalitéandFraternitéoftheFrenchRevolution.

Firstgenerationrightsarerelatedtolibertyandreferfundamentallytocivilandpoliticalrights.

Thesecondgenerationrightsarerelatedtoequality,includingeconomic,socialandcultural

rights.Thirdgenerationor‘solidarityrights’covergroupandcollectiverights,whichinclude,inter

alia,therighttodevelopment,therighttopeaceandtherighttoacleanenvironment.

SourcesofHumanRightsLaw

-Internationalconventions,whethergeneralorparticular;

-Internationalcustom,asevidenceofgeneralpracticeacceptedaslaw;

-Thegeneralprinciplesoflawrecognisedbycivilisednations;

-Subsidiarymeansforthedeterminationofrulesoflaw(judicialdecisionsandtheteachingsof

themostqualifiedpublicists)

-decisionsandteachingsofthemosthighlyqualifiedpublicists.

ChapterTwo:Human Rights Systems :(Substantive Rights,Institutions and

Procedures)

1)TheUniversalSystem:TheUNSystem

*TheLegalFramework-UN Charter,UDHR,ICCPR,ICESCR(boz‘venormative&procedural

parts),InternationalConventionontheEliminationofAllFormsofRacialDiscrimination,1965

(CERD),CEDAW (1967)(Theissuesofgender-basedviolencearenotspecificallyaddressedin

theconvention.Thecommitteesetupundertheconventionhasalsoaddressedthissubjectin

itsGeneralRecommendationofArticle19),ConventionagainstTortureand OtherCruel,

InhumanorDegradingTreatmentorPunishment(1984),CRC(1989),

ReservationsandDeclarations

areservationisastatementmadebyastatebywhichitpurportstoexcludeoralterthelegal

effectofcertainprovisionsofatreatyintheirapplicationtothatstate.
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Astatemay,whensigning,ratifying,accepting,approvingoraccedingtoatreaty,formulatea

reservationunless:

(a)Thereservationisprohibitedbythetreaty;

(b)Thetreatyprovidesthatonlyspecifiedreservations,whichdonotincludethereservationin

question,maybemade;or

(c)Incasesnotfallingundersubparagraphs(a)and(b),thereservationisincompatible

withtheobjectandpurposeofthetreaty.

Someconventionsallow orevenrequirestatespartiestomakedeclarationsconcerningthe

extenttowhichtheyareboundbyacertainprovision.Suchstatementsmayrelatetothe

competenceofasupervisorymechanism.

Eg.Article41ICCPRstipulatesthatastatepartymaychoose(not)torecognisethecompetence

ofthe Human Rights Committee to receive state complaints regarding its human rights

performance.

RestrictionsandDerogations

Conventionsandotherinstrumentsmaycontainanumberofrestrictionsorlimitationstothe

rightstheystipulate.(nortisabsolute)

Somehumanrightsinstrumentsallow statestotakemeasuresderogatingtemporarilyfrom

someoftheirobligations.Derogatingmeasuresmustbeofanexceptionalandtemporarynature.

thestateisallowedtosuspendtheexerciseofsomerightswhennecessarytodealwithan

emergencysituation.

Therationaleforderogationprovisionsistostrikeabalancebetweenthesovereignrightofa

governmenttomaintainpeaceandorderduringpublicemergencies,andtheprotectionofthe

rightsoftheindividualfrom abusebythestate.thestateisallowedtosuspendtheexerciseof

somerightswhennecessarytodealwithanemergencysituation.

*InstitutionsandProcedures

-Treaty-basedmechanism:supervisorymechanismsenshrinedinlegallybindinghumanrights

instrumentsorconventions.

-Non-treaty-based(charter-based)mechanisms:supervisorymechanismsnotbasedonlegally

binding human rightstreatyobligations.Zeyrbased on theconstitution orcharterofan

intergovernmentalhumanrightsforum,orondecisionstakenbytheassemblyorarepresentative
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bodyoftheforum inquestion.(ICJ,UNGA,UNSC,EcoandSocCouncil,UNHRsCouncil,ILO)

Thevarioussupervisoryproceduresestablishedinhumanrightstreatiescanbedividedintofour

maingroups:

 Reportingprocedures

 Inter-statecomplaintprocedure

 Individualcomplaintprocedure

 Inquiriesandotherprocedures

2)RegionalHumanRightssystems

TheAfricanHumanRightsSystem-InJune1981,theACHPRwasunanimouslyadoptedatthe

NairobiAssemblyofHeadsofstatesandGovernmentoftheOAU.ItbecameoperativeinOctober

1986,andanAfricanCommission(An11member)beganfunctioningon2November1987.

In1998,thethirty-fourthsummitofHeadofStateandGovernmentoftheOAUadoptedaprotocol

totheACHPRfortheestablishmentofanAfricanCourtonHumanandPeople’sRights.

TheArabandAsianHumanRightsSystem-TheArabandAsianstateshavenotyetcreated

regionalhumanrightsregimes,butsomestepshavebeentakeninthatdirection.

InAsia,despiteeffortsbyNGOsandtheU.N.,governmentsintheregionhavebeenunwillingin

generaltoratifyglobalhumanrightsinstruments,orcreatearegionalhumanrightssystem.

Chapterthree:SystemsofProtectionforVulnerableGroups

Thereareparticulargroupswho,forvariousreasons,areweakandvulnerableandconsequently

requirespecialprotectionfortheequalandeffectiveenjoymentoftheirhumanrights.

Twelvegroupsarediscussed:1)womenandgirls;2)children;3)refugees;4)internallydisplaced

persons;5)statelesspersons;6)nationalminorities;7)indigenouspeoples;8)migrantworkers;9)

disabledpersons;10)elderlypersons;11)HIVpositivepersonsandAIDSvictims.

Women’srights

AftertheSecondWorldWar,anumberoftreatiesontheprotectionofwomenweredraftedand

boththeUNCharterandtheInternationalBillofHumanRightsproclaim equalrightsformenand

womenandbandiscriminationonthegroundsofsex.
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Inadditiontoinstrumentsrelatingtodiscriminationingeneral,awholeseriesofinstruments

havebeendevelopedspecificallyfortheprotectionofwomen,theeliminationofdiscrimination

againstwomenandthepromotionofequalrights.

CEDAW callsfornationallegislationbanningdiscrimination.Itallowsfortemporaryspecial

measures(‘affirmativeaction’)toacceleratetheachievementofequalityinpractice.

On6October1999,theGeneralAssemblyadoptedanOptionalProtocoltotheCEDAW.It

establishesaprocedurethatallowsindividualwomen,orgroupsofwomen,tosubmitclaimsof

violationsofrightsprotectedundertheConventiontotheCEDAW Committee.

UN ConventionfortheSuppressionoftheTrafficinPersonsandoftheExploitationofthe

ProstitutionofOthers(1949),theUNConventiononthePoliticalRightsofWomen(1952)andthe

UN Convention on the Nationality ofMarried Women (1957),the Rome Statute ofthe

InternationalCriminalCourt(1998)

Therightsofthechild

In1924,theLeagueofNationsadoptedaDeclarationontheRightsoftheChild(Declarationof

Geneva),containingfivebasicprinciplesreflectingtheclearconsensusthatchildrenwereinneed

ofspecialprotection.

In1959,theUNGAunanimouslyadoptedanothermoreelaborateDeclarationontheRightsofthe

Child,statinginthepreamblethat‘thechild,byreasonofhisphysicalandmentalimmaturity,

needsspecialsafeguardsandcare,includingappropriatelegalprotection,beforeaswellasafter

birth’.

Seriousworkondraftingaconventionontherightsofthechildbeganinthefinalyearsofthe

1970s,resultingintheUNGAadoptionoftheConventionontheRightsoftheChild(CRC)on20

Nov.1989.AsofJuly2004,192stateshadratifiedit.(TheUnitedStatesandSomaliaaretheonly

UNmembers)

-Theprincipleofnon-discrimination(Article2);

·Thebestinterestsofthechild(Article3);

·Therighttolife,survivalanddevelopment(Article6);and

· Respectfortheviewsofthechild(Article12).

TheCRCestablishestheCommitteeontheRightsoftheChildtosupervisetheprogressmadeby
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thestatespartiesinachievingtherealisationoftheirobligationscontainedintheConvention.

UnitedNationsChildren’sFund(UNICEF),oneofthekeyorganisationsconcernedwithchildren’s

rights.

Therightsofindigenouspeople

ZeyhaveonlyafterWorldWarIIbecomethesubjectofinternationalhumanrightsdebate.

Similartothecaseofminorities,thediversityofindigenouspeoplesimpedesadefinition.The

indigenous differenormously in cultures,religions,and patterns ofsocialand economic

organisation

ThefirstinternationalstandardonindigenouspopulationswasILO 107(1957),revisedand

reformulatedin1989andamendedin ILO169. 

Sincethe1970s,theUnitedNationshasbeeninvolvedininitiatives,frequentlyinco-operation

withtheILOandtheOAS,concerningthedevelopmentofspecificstandardsfortheprotectionof

indigenouspeoples.In1982,theUNWorkingGrouponIndigenousPopulationswascreatedasa

bodyoftheSub-CommissionforthePreventionofDiscriminationandProtectionofMinorities

TheWorkingGroupontheDraftDeclarationontheRightsofIndigenousPeoples,whichwas

establishedbytheUNCommissiononHumanRights,hasbeendebatingthedraftDeclarationon

anarticle-by-articlebasis,withtheparticipationofanumberoforganisationsofindigenous

peoples.

TheDeclarationwastobeadoptedbytheUNGeneralAssemblyinDecember2004attheendof

thedecadeoftherightsofindigenouspeoples.However,asofJuly2004,therewasstillno

consensusonadrafttext;indigenouspeoplesandgovernmentsdifferonissuesrelatedtothe

righttoself-determination,collectiverightsandtheexclusiverighttousenaturalresources.

AttheUNtreaty-basedlevel,theHumanRightsCommitteehasbeencalleduponseveraltimesby

indigenouspersonstodecideonpossibleinfringementsoftheirhumanrights.

Threecharter-basedbodieshavebeenestablishedtodealwithissuesrelatingtoindigenous

peoplesattheUN:a)theSpecialRapporteurontheSituationofHumanRightsandFundamental

FreedomsofIndigenousPeople,b)theWorkingGrouponIndigenousPopulations,andc)the

PermanentForum onIndigenousIssues.

Protectionofdisabledpersons
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internationalhumanrightsinstrumentsprotecttherightsofpersonswithdisabilitiesthroughthe

principlesofequalityandnon-discrimination.

TheUDHR refersexpresslytodisabledpersons,stipulatinginArticle25that‘everyonehasthe

righttosecurityintheeventof[...]disability’,butnoritsderivatives,the ICCPRandICESCR.

the  ACHPRsstipulatesinArticle18(4)thatthedisabledshallbeentitledtospecialmeasuresof

protection.The EuropeanSocialCharter  (revised),Article6ofthe ProtocolofSanSalvador

stipulate

Twointernationalconventionsdealingdirectlywiththerightsofdisabledpersonshavebeen

draftedr

Oneisthe  Inter-AmericanConventionontheEliminationofAllFormsofDiscriminationAgainst

PersonswithDisabilities  1999)(see2.3),theonlyregionalconventionofitskindintheworld&

ILO159 concerningVocationalRehabilitationandEmployment(DisabledPersons)(1983).

Specificnon-bindinginstrumentshavealsobeenadoptedattheinternationalleveladdressingthe

rightsofdisabledpersons.TheseincludetheDeclarationoftheRightsofMentallyRetarded

Persons(UNGA Resolution26/2856(XXVI),1971);the DeclarationontheRightsofDisabled

Persons    (UNGAResolution30/3447(XXX),1975);the WorldProgrammeofActionconcerning

DisabledPersons  (UNGAResolution37/52,1982)

ElderlyPersons

Astheworld’spopulationagesandthetraditionalroleofthefamilyasthemainsupportofolder

peopleweakens,theelderlyareincreasinglyvulnerabletoabuseandvariousformsofnegative

stereotypinganddiscrimination.

therightsstipulatedfortheelderlyininternationalinstrumentsstem from theprinciplesofdignity

andnon-discrimination.

NeithertheUDHRnoritsderivatives,the ICCPRandICESCR  ,containanyexplicitreferenceto

olderpersons,butmanyprovisionsoftheseinstrumentsareofdirectrelevancetoensuringequal

opportunitiesandthefullparticipationoftheelderly.

Threeregionalhumanrightsinstrumentsexpresslymentionolderpersonsasagroupinneedof

specialprotectionr,Article18(4),the AfricanCharter ,The ProtocoltotheAfricanCharteronthe

RightsofWomeninAfrica&Article17 ofProtocolSanSalvador.

In1992,theGeneralAssemblyadoptedthe ProclamationonAgeing.

In2002,the2ndWorldAssemblyonAgeingadopteda 2ndInternationalPlanofActiononAgeing.

Refugees
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IntheaftermathofWorldWarII,theinternationalcommunityincludedtherighttoseekandenjoy

asylum inthe1948UniversalDeclarationofHumanRights.In1950,theOfficeoftheUnited

NationsHighCommissionerforRefugees(UNHCR)wascreated.

in1951,theUnitedNationsadoptedtheConventionRelatingtotheStatusof Refugees.The

Protocolrelating tothe StatusofRefugees  (the1967Protocol)helpedtowidenthedefinitionof

arefugee,asitliftedthetimeandgeographiclimitsfoundinthe1951Convention.

Statelesspersons

Nationalityisnotgrantedindiscriminately,butisnormallybasedonfactorssuchastheplaceof

birthofaperson,parentageortherelationshipapersonhasestablishedwithastatethrough,for

example,marriagetoanationalorlong-term residencethere.

Astatelesspersonisthepersonwhoisnotconsideredanationalofanystateunderoperationof

itslaw.Statelessnessoccursformanydifferentreasons.

Apersonmaylooseher/hisnationalityandisnotabletoacquireanewonebecauseofextended

stayabroadorbecauseofmarriageordissolutionofmarriageto apersonofadifferent

nationality.

ThetwoprimaryinternationalconventionsonstatelessnessaretheConventionrelatingtothe

Status of Stateless Persons  (1954) and the Convention on the Reduction of

Statelessness (1961).

OzersrConventionontheNationalityofMarriedWomen(1957),CEDAW (Article9)andCRC

(Articles7and8).

Attheregionallevel,theAmericanConventiononHumanRights(1969)andthe European

ConventiononNationality   (1997)underlinetheneedofeverypersontohaveanationality.

SimilartothesituationofIDPs,thereistodaynospecificbodythatdealswiththeproblem of

statelessness,orthatsupervisesthe1954and1961statelessnessconventions.Inordertofill

thisvacuum,upontheentryintoforceoftheConventionontheReductionofStatelessnessin

1975,UNHCRwasprovisionallyaskedtoassumetheresponsibilities.

Migrantworkers

Historically,therightsofmigrantworkershavefallenundergeneraldiplomaticprotection,based

ontheinternationallawgoverningthetreatmentofnon-nationals.

In1990,theUNGAadoptedtheInternationalConventionontheProtectionoftheRightsofAll

MigrantWorkersandMembersofTheirFamilies.

ItprovidesfortheestablishmentofaCommittee.In1997,theUNCommissiononHumanRights
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establishedtheWorkingGroupofIntergovernmentalExpertsontheHumanRightsofMigrants

withamandatetogatherallrelevantinformation.

in1999theCommissionappointedaSpecialRapporteuronthehumanrightsofmigrants.

HIVPositivePersonsandAIDSVictims

TheincidenceofHIV/AIDSisdisproportionatelyhighingroupswhoalreadysufferfrom lackof

protection and discrimination;such aswomen,children,thoseliving in poverty,minorities,

refugeesandinternallydisplacedpeople.

ThekeyhumanrightsprinciplesaretobefoundinICESCR;ICCPR;CEDAW;CAT;CERD;andthe

CRC.theParisDeclarationonWomen,ChildrenandAIDS(1989).

Attheregionallevel,the AmericanConventiononHumanRights,theEuropeanConventionforthe

ProtectionofHumanRightsandFundamentalFreedomsandtheAfricanCharteronHumanand

Peoples’Rights alsoenshrinegeneralstateobligations.

TheUNGAhasemphasisedtheneedtocounterdiscriminationandtorespecthumanrightsof

peoplewithHIV/AIDSinseveralresolutions&TheUN CommissiononHumanRightsdoingz

same.

TheOfficeoftheUnitedNationsHighCommissionerforHumanRights(OHCHR)andthejoint

UnitedNationsProgrammeonHIV/AIDS(UNAIDS)havedevelopedguidelinestoassiststates.

ChapterFour:Culture,GlobalizationandHumanRights

SectionOne:CultureandHumanRights

UniversalHumanRightsandCulturalRelativism

Culturalrelativism istheassertionthatthepromotion,protection,interpretationandapplication

ofhuman rightswhich could beinterpreted differentlywithin differentcultural,ethnicand

religioustraditions.humanrightsareculturallyrelativeratherthanuniversal.

Accordingly,thepromotionandprotectionofhumanrightsperceivedasculturallyrelativewould

onlybesubjecttoStatediscretion,ratherthaninternationallegalimperative.

Basedonuniversalperspectivehumanrightsarethenatural-bornrightsforeveryhumanbeing,

universally.Theyarenotprivileges.

humanrightsareforallhumanbeings,regardlessof"race,colour,sex,language,religion,political

orotheropinion,nationalorsocialorigin,property,birthorotherstatus".
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Thedenialorabuseofhumanrightsiswrong,regardlessoftheviolator'sculture.

UNasproclaimedinitsCharter,whichstatesthathumanrightsare"forallwithoutdistinction".

TheCharterfurthercommitstheUnitedNationsandallMemberStatestoactionpromoting

"universalrespectfor,andobservanceof,humanrightsandfundamentalfreedoms".

consensusisembodiedinthelanguageoftheUniversalDeclarationitself.\

HumanRights,CulturalIntegrityandDiversity

Likemostareasofinternationallaw,universalhumanrightsareamodernachievement,newto

allcultures.Humanrightsareneitherrepresentativeof,nororientedtowards,oneculturetothe

exclusionofothers.

universalhumanrightsemergewithsufficientflexibilitytorespectandprotectculturaldiversity

andintegrity.

Mostdirectly,humanrightsfacilitaterespectforandprotectionofculturaldiversityandintegrity,

throughtheestablishmentofculturalrightsembodiedininstrumentsofhumanrightslaw.

Everyhumanbeinghastherighttoculture,includingtherighttoenjoyanddevelopculturallife

andidentity.Culturalrights,however,arenotunlimited.

culturalrightsdonotjustifytorture,murder,genocide,discriminationongroundsofsex,race,

languageorreligion,orviolationofanyoftheotheruniversalhumanrightsandfundamental

freedomsestablishedininternationallaw.

Sectiontwo:GlobalizationandHumanRights

Becauseofthismorepeoplearecrossingbordersinsearchofjobsandinmostconditions

peopleareforcedtoworkininhumanconditionsforlowerwages.

Thetransnationalcompaniesarethespearheadsofglobalizationandhavebecomethedominant

economicandpoliticalforceintheworldeconomy.

Globalizationhassubstantiallycontributedtotheintensificationofdebt,povertyandeconomic

crisisinthedevelopingworld.

Humanrightshavebecomeanintegralpartoftheprocessofglobalizationinmanyways.The

Westerncountriesareincreasinglyusingtheirview ofhumanrightsconceptasayardstickto

judgedevelopingcountriesandtodealwitheconomicandtraderelationstoextenddevelopment

assistance.

The aims and objectives of the so-called development models promoted by different
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governmentsorinternationaldevelopmentagenciesare notcompatible with human rights

standards.

Humanrightshaveenteredthealreadynumerouscriteriaforallocatingaidfairlyrecently.this

entryhasbeenneithereasynorsmoothbecausenogeneralcriteriahavebeendevelopedby

donorsandconsequentlydecisionshavebeenmadeoncase-to-casebasis.

severaldevelopedcountriesintheworldhavebeentryingtointer-relatetradepolicywithhuman

rightspolicy.ThecaseofChinahasbeencontroversial,withopinionintheUnitedStatessharply

dividedonthedesirabilityofconditioningtradepreferencesoncompliancewithspecifiedhuman

rights.

KeepingmillionsofChineseinpovertybyrestrictingtheirrighttotrade,inthehopeofpromoting

humanrights,isneitherlogicalnormoral.Likewise,deprivingAmericansofthefreedom totrade

andinvestinChinaviolatestheirrightstolibertyandproperty”.

ImpactofGlobalizationonHumanRights

TheHumanDevelopmentReportof1997revealedthatpoorcountriesandpoorpeopletoooften

findtheirinterestsneglectedasaresultofglobalization.

itultimatelycausesincreasedimpoverishment,socialdisparitiesandviolationsofhumanrights.

CHAPTERFive:RESPONSESTOGRAVEVIOLATIONOFHUMANRIGHTS

SectionOne:Nationalresponses-TransitionalJustice

Theinternationalsystem ofaddressingviolationsbecomesrelevantifthedomesticsystem is

unable/unwillingtoprovideremedies.

Regimechangeisaprerequisiteforputtingthenationalmechanism ofrespondingtosuch

violations.

transitionaljusticemeansjusticeatthetimeoftransition.

Societiesintransitionmayhavevarietyofneeds/concernsrelatedtopastviolations.

-Theneedforjustice-Theneedtoknowthetruth-Theneedforconciliation

ThemodalitiesoftransitionalJustice

-Prosecution -Truth&reconciliation -Amnesty

SectionTwo:InternationalResponses
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Thecriminalresponsibilityofindividualsunderinternationallaw contributestofightimpunity,

however,limiteditis.

Themechanism bywhichinternationallawensuresthathastakendifferentforms.Theseinclude:

(1)therecognition&applicationoftheprincipleofuniversaljurisdiction-Universaljurisdiction

allowsforthetrialofinternationalcrimescommittedbyanybody,anywhereintheworld.There

areoffencesrecognizedbyinternationallawaspunishablebyanycountry.

(2)prosecutionandtrialbyadhocinternationaltribunal,and

(3)prosecution&trialbyapermanentinternationaltribunalcalledtheInternationalCriminalCourt.

4FEDERALISM

Chapterone

TheContextoftheFederalSystem inEthiopia

PartOne-HISTORICETHIOPIAASADEFACTOFEDERATION

Exceptforthetwentiethcentury,acursoryreadingofhistoryrevealsthatEthiopiahasforthemostpart

beenunderadecentralizedratherthanacentralizedsystem ofgover¬nance.

Oneobservesaco-existenceofadualityofauthorities,mainlythatoftheImperialthrone,representingthe

centerandanumberofprovincialnobilitieseffectivelyexercisingdecentralizedpower.

regionalism orprovincialism,one essentialelementofdiversity thatdefined the Ethiopian state,

characterizedtherelationshipbetweenthecenterandthepro¬vinces.

Theclusterofkingdomsexistedeffectivelyforcenturiesuntiltheywerefinallyincor¬poratedintothe

Ethiopianstateinthesecondhalfofthe19thcentury.therealwaysexistedanetworkoftraderelationships

aswellasrelationshipsbasedonreligion.Theimperialthroneservedasasymbolofunityandthepolitical

system combinedabalanceofforcesbetweenthemonarchyandregionalnobility.
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Theprocessofcentralization,modernization,nationbuildingshinedduringHaileSilassie.

thereligious,lingual,culturalaswellaspoliticalandeconomicdominancegavebirthtothe‘questionof

nationalities.’thestatefailedtoaccommodatethem.

THEPROCESSOFCENTRALIZATION(1930-1991)

*TheEraofWrittenConstitutions

The1931Constitution-ThefirstmeasuretheEmperortookalongtheprocessofcentralizationwasthe

grantoftheConstitution.

theConstitution’smajoroutcomewasitsabilitytoestablishthelegalframeworkwithinwhichgovernmental

powerwastobechanneledanddistributed.Itwasaimedagainstthepersonal,arbitraryandill-defined

powerstraditionallyheldbythenobility.

The1955RevisedConstitution-continuedtoreinforcetheprocessofcentralization.

asignificantpoliticalfactorthatinfluencedtherevisionofthe1955ConstitutionwasTheEthio-Ertirean

federation.

Interestinglyenoughitalsocontainedanelaborateregimeofcivilandpoliticalrightsforthesubjects.

A basicdevelopmentwastheintroductionoftherepresentativeprincipleforthechamberofDeputies

whosememberswereelectedonthebasisofuniversaladultsuffrage.

wasalegalcharterfortheconsolidationofabsolutism.

The1987Constitution-Thedraftconstitutionwascompletedin1986andwasformallysubmittedtopublic

debateandratifiedbyareferendum inFebruary1987.

Inanelectioninwhichasingleparty,WPEmembers,participatedmembersoftheNationalShengo

(parliament)wereelected.

The Constitution stated thatEthiopia is a unitarystate constituting administrative and autonomous

regions.52Itstatedthatthenationalitiesareequalandensuredtheequalityofnationalities.

52 SeeArticle59.
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eachnationalitywouldhaveregionalautonomytodecideonmattersconcerningitsaffairs.Eritreabut

withoutitsAfarinhabitedareas,Tigray,AssabfortheAfars,DireDawafortheIssas,andOgaden.

theWPEplayedthisroleandintheendnoteventheminimalversionsofself-autonomywereputinto

practice.The Constitution in dealing with regionalautonomy did notofferany hope in terms of

reconciliationforpeacewiththeopposition.

*THETRANSITIONALPERIOD(1991-1994)

anationalconferenceforthispurposewasconvenedinAddisAbabafrom July1-5,1991.TheConference

resultedinthesigningoftheCharterbytherepresenta¬tivesofsome31politicalparties,thecreationofan

87seatCouncilofRepresentativesandtheestablishmentofTransitionalGovernmentofEthiopia(TGE).

TheCharterestablishedtheframeworkfortheprovisionalgovernmentandguaranteednationalitiesto

preservetheiridentity,administertheirownaffairswithintheirowndefinedterritory,therighttoparticipate

inthecentralgovernmentbasedonfairandproperrepresentation,andtherighttoself-determination.

Theestablishmentofnationalregionalself-governmentswasprovidedforinanotherproclamation.the

proclamation enumerated sixty-fouridentified nations,nationalitiesand peoplesand setup fourteen

regions.

Thestrikingpointisthatnowheredothecharterandtheproclamationemploytheterm federationineither

theirpreambleorspecificlegalprovisions,althoughbothdocumentsensureeachnationalitywiththeright

toself-determinationincludingsecession.

Ifonelooksatthelegalframeworkfrom theangleofafederalsystem,thereisnodoubtthatthebalance

swayedinfavorofthecenter.theenumerationofthepowersofthecentralgovernmentwasnotexhaustive

andcontainedbroadterms.

InthelanguageoftheCharter,theTransitionalGovernmentshallexercisealllegalandpoliticalpowerfor

thegovernanceofEthiopia.Innounequivocalmanner,thepro¬clamationalsostatedthatnationalregional

transitionalself-governmentsareineveryrespect,entitiessubordinatetothecentralTFG.

OneofthemajortasksofthetransitionalCouncilofRepresentativeswasto directtheprocessof

constitutionmakingandpavethewayforanewnationalelectionbasedontheratifiedconstitution.

*thereisawidelyheldviewthatconsidersconstitutionsmerelyasinstrumentsforpromotingthepolitical
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willofthevictoriousones/rulingelitesofthetimeandnotofthepeopleperseandhenceareviewedas

instrumentsofsubmission,hencethesaying“NegusAykesesSemayAytares”.

*Manyoftheconstitutionshavenotbeenresultsofnegotiatedoutcomesorofapubliclyheldconsensus.

ChapterTwo

SomeCommonFeaturesamongFederations

INTRODUCTION

inthecontemporaryworld,federalism asapoliticalidearemainsstillpopularforreconcilingunityand

diver¬sityunderasinglepoliticalsystem.(despiteUSSR&Yugoslavcase)

Federalism asapoliticalconceptandfederationsintheform ofinstitutionsseem toprovide‘theclosest

institutionalsolution’combiningsharedruleforsomecommonlysharedpurposesandself-ruleforother

purposesofregionalinterestintheworldtoday.

federalism isalsogettingpopularbecauseitisemployedasameansofsolvingethnicconflicts.

FEDERALISM ANDFEDERATIONS

Withinthecontextoftheolderfederations,federalism mightmeanthejoiningtogetherofsomesemi-

autonomousunitsforsomecommongoals.

WithinthecontextoftheEUitmightrefertothecomingtogetherofthebulkofEuropeanstatesandthe

emergenceofnewinstitutionscombiningconfederalaswellasfederalfeatures.

Withinthecontextofformercommunistfederations,federalism maymeantheexistenceofsomefeatures

associatedwiththedivisionofpowersinconstitutionalform ratherthaninoperationalreality.

IntheAfricancontext,federalism isassociatedwiththecolonialexperienceofdivideandrule.Itmeans

differentthingstodifferentpeopledepend¬ingonhistoricalandculturalcontext.

*federalism referstoanideology:anormativeprinciple,whilefederationsrefertoinstitutions.Federationis

descriptiveconceptreferringtotheactualsystem ofgovern¬ments.14Federalism asapoliticalphilosophy

isessentiallyanorganizingprinciple.

14 King,supranote11at74.
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Federations constitute the institutionaland structuraltechniques forachieving one ofthe goals of

federalism.

-Inconfederationthecentralgovernmenthadnodirectauthoritytoactuponthepeople.confederations

occurwhenseveralpre-existingpolitiesjointogethertoform acommongovernmentforcertainlimited

purposessuchasforeignrelationsanddefense,butthecommongovernmentisdependentuponthestates.

-Asopposedtoconfederations,indecentralizedgovernmentstheunits,oftencalledlocalgovernments,are

subordinatetothecenter.Howeverwidepowerstheymayexercise,thelocalgovernmentsaremerely

creationsofthecenterbyastatuteandasaresulttheymaybewipedoutbythecenteratanytime.

-indecentralizedsystems,theemphasisisonself-ruleratherthanonsharedrule.Inafederation,the

divisionofpowerisconstitutionallyguaranteedandthestatesarenotcreationsofthefederalgovernment.

Boththefederalgovernmentandthestatesderivetheirauthorityfrom thefederalconstitutionandasa

resultneitherlevelcanchangethetermsofthecompactasenshrinedintheconstitution.

SOMECOMMONFEATURESAMONGFEDERATIONS

*DivisionofPower-leg,exec,judicial&financialfunctionsisconstitutionallydividedb/nthefederalgovt&

thestates,&thatbothordersofgovtrautonomouswithrespecttozpowersgrantedtothem.

*Written and Supreme FederalConstitution-Federationsoriginatefrom particularbargains.Written

constitutionsare,therefore,necessaryrecordsofthetermsofthebargain.towriteandadoptaconstitution

istoagreetothebargainitself.

Thetermsoftheagreement,whichestablishthefederalgovernmentandthestatesandwhichdistribute

powersbetweenthem,mustbeenshrinedinasupremefederalconstitution,whichisbinding.

Itissupremefederalconstitutionb/cfrom w/cthefederalgovtandthestatesderivetheirauthority.

-Federalism isacovenantb/cfederationsareconsideredtohaveresultedfrom thefederalideaofcompact,

implyinganagreementthatisfreelyandmutuallyconsentedto.

Buttheassertionthatfederationsarebasedoncontractsneedstobeadoptedwithaseriousqualification.

1st,federationsunlikeconfederationsarenotexclusivelybasedonthepresumedexistenceofsovereign

states.
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2nd,evenreferringtothestates,theydonotinallcasesfreelyagreetoenterorremainintheunion.

3rd,evenifitresultsfrom contracts,itstillhasaunilateralcharacter.Ifwefocusonthecenter-seeking

federations (asinSwitzerlandandtheUS),thecentralgovernment,crucialforthefederationisabsent

duringthefederalbargain.Incentrifugalfederations(qedmobegarayenorugizatochyalubetEth.),itcould

besaid thatthestatesareabsentduring thefederalbargain.b/czeywerenotinexistenceunlike

Confederations.

*RigidConstitution-itmustberigidandrequiretheparticipationofboththefederalgovernmentandthe

statesfortheiramendment.

Constitutionschangeandadaptandanagreedmethodforachievingconstitutionaladjustmentsasthe

needarisesisoftenthekeytothecontinuedsuccessofthefederation.

constramendedaccordingtoproceduresthatdifferfrom zproceduresforamendingordinarylaws.The

EthiopianConstitutionisperhapsmorerigidcomparedtotheotherfederations.

*UmpiringtheFederation-zpowertoseetheconstitutionalityoflaws&settlementofdisputesisvestedto

animpartialbody,independentofthefederationandthestates.

Zeremustbeanumpiretoruleontheinterpretationofcasesinvolvingthedivisionofpowerspecificallyand

ontheruleofconstitutionalityingeneral.

InUSSupremeCourt,inSwitzerlandthroughareferendum,InGermanytheConstitutionalCourt,InEthiopia

theHoF.

*OriginofFederationsandTerritorialAutonomyoftheStates-Thefactthatfederalism isconsideredthe

territorialdistributionofpowerpresupposesthatthestateshaveastableterritory.

incentrifu¬galfederationsthereisatendencytothinkthatthestatespriortotheestablish¬mentofthe

federationorduringtheformativestagesdidnotreflectmajordiversitiesthatdefinethestatesand

demandsforterritorialadjustments.

-centrifugalor‘holdingtogether’federationsarefederationsresultingfrom eitherapreviouslyunitarystate

oraretiringcolonialstate.
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-‘comingtogether’federationsrexistingstatesrzere.Zeyrcenter-seekingfederations

*Existenceoftwoormoreordersofgovernment

ChapterThree

FederationsandSecondChambers

RATIONALE

WithinBicamerallegisla¬tures,federationsaredesignedcarefullywithinstitutionsthatreflectthepeople

asawholeontheonehandandthepeopleasparts,oftenidentifiedasstates,ontheother.

Representationbyterritoriesandrepresentationbysizeofpopulationasdistinctprinci¬ples,operatein

federations.

thelowerhouseisoftenuniformlyorganizedontheprincipleofproportionalrepresentationandthereisa

lessstrongfederalelementinit.Buttheupperchamberisoftenexpectedtoreflectsomefederalideaand

itslegislativeroleisdefended.

Thefirstrationaleemanatesfrom thequalifiedapplicationoftheconceptofsovereigntyinfederations,limit

majorityrule.Secondchambersinfederationsprovideaprotectivemechanism to smallerandmore

sparselypopulatedunitsfeelpotentiallythreatenedbymoredenselypopulatedstates.

Thesecondexplanationemanatesfrom divisionofpower,initselfispremisedontheideathatfederations

areprincipallyorganizedontheconceptof‘self-rule’forsomepurposesand‘shared-rule’forotherpurposes.

Self-rulemeansthatanentitycandecidecertainmattersautonomouslyovercompetencieswithinan

overarchingfederalsystem.

Sharedrulereferstosharedcompetenciesaswellassharedinstitutionsthroughwhichfederalunitsare

accordedspecialparticipationandinputinthedecision-makingprocessattheleveloftheencom¬passing

entity.

*zFDREC,inthesenseofhavingtwocham¬bers,thelegislativepowerofthelatterisverymuchcontested.

TheonlyprovisionswhereonemaybystretchofimaginationtracelegislativefunctionsareArticles99,62(7)

and105.
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Itdeclares:‘TheHPRshallhavethepoweroflegislationinallmattersassignedbythisConstitutionto

Federaljurisdic¬tion.’

4znationalities,therighttoberepresentedinfederalgovernmentstipulatedbyArticle39(3)couldnotbe

pushedfurthertoincludethefederallegislature.unliketheotherfederations,theEthiopianConstitutionfails

toentrenchthestatesortousethetermsoftheConstitution,thenations,nationalitiesandthepeoplesto

bepartofthefederallaw-makingprocess.

Art39(3)is4zrepresentationsinzexecutive,HoF&otherfederalorgans.

*EthiopianConstitution‘betrays’thefederalideasignificantly.Theterritorialunitshaveneithertheminimum

participatoryrolenortheevengreaterfunctionsassignedtoupperchambers.beinghijackedbyafewmore

populousethnicgroups.

*Itbetraysfederalprinciple(incorporationofthestatesinthefederallaw-makingprocessandfederal

practice)b/cHoFhasnopoweroflawmaking.NorequitablerepresentationcanbeappliedinzHPR.

COMPOSITION

Theprincipleofequalityofregions-IntheUnitedStates,theSenateembodyingtheprincipleofequal

representationofthestates,notwithstandingdisparitiesintheirpopulation,wasthepricethatthelarger

stateshadtopayfortheparticipationofthesmallerstatesinthefederation.Accordingly,eachofthe50

statesenjoysformalequalrepresenta¬tionintheupperhouse

Thelesspopulousstatesoftenfighttosafeguardtheirinterestsfrom beingswampedbythelegislature

composedbyapopularlyelectedlowerhouse.Accor¬dingly,secondchambersbasedonequalstate

representationareinstitutedtotakecareoftheconcernsofthelesspopulousstates.

ThesameprincipleisadoptedundertheSwissConstitution,exceptforintroducingthenotionoffulland

halfCantons.SixhalfCantonselectoneandtheremainingtwentyeachshallelecttwosenators.

Theprincipleofequalityofcitizens-theIndianConstitutionandGermanBasicLawrepresentsadifferent

principlethattriestobalancetheinterestsofthemostpopulousstatesontheonehandandthoseofthe

lesspopulousonesontheother.(providesalistofstatesandthecorrespondingseatsallocatedtoeach

state)
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DilemmainEth-Article61(2)ofthe1995Constitutionstipulates‘eachNation,NationalityandPeopleshall

berepresentedintheHouseofFederationbyatleastonemember.EachNationorNationalityshallbe

representedbyoneadditionalrepresentativeforeachonemillionofitspopulation.’

theorganizationalprincipleoftheHoFisthesamewiththeHoPR exceptthatthereisasignificant

differenceinthenumberofconstituencies,100,000fortheformerandonemillionforthelatter.

*thenearlymajoritarianHoF inEthiopia,minorityprotectionintheUSandSwitzerland,theGermanand

IndianHousesbalancingthetensionbetweenterritorialandcitizenequality,inbetween.

SELECTION

IntheEthiopiansituationArticle61(3)envisagestwopossibilities.MembersoftheHouseofFederation

maybeelectedindirectlybythestatelegislaturesorthestatelegislaturemaydecidethememberstobe

electeddirectlybythepeople.Sofarexpe¬rienceindicatesthatallmembersareindirectlyelectedbythe

states.

IntheUS(until1913)andSwitzerland,atleastinitially,representationisbasedontheterritorialprinciple

andtheoreticallyspeak¬ingthetworepresentativesareexpectedtostandfortheinterestsofthestates.

IntheUS,Sincethen,itisdoubtfulwhethertheSenatorsrepresenttheinterestofthecitizen,thestateor

someregionalinterestsuchasthemidwest,eastorthesouth,asthecitizendirectlyelectsthem.

Article61(1)oftheEthiopianConstitutionprovidesthattheHoFiscomposedofrepresentativesofnations,

nationalitiesandpeoples.

POWERS

intheUSandSwitzerlandwherethetwochambersareco-equalinpowerandaredirectlyelected.inthe

UnitedStatesalllegislativepowersarevestedinbothhouses.

Ithasequalpowersin allbillsincluding moneybills,exceptthatitisintroduced in the House of

Representatives.theadviceandconsentoftheSenate(two-thirdsvote)isarequirementfortheapprovalof

treatiesconcludedbythePresident.TheSenatehasasimilarroleintheappointmentofambassadors,or

otherministers,consuls,andjudgesoftheSupremeCourt.

TheSwissCouncilofStatesisequallyempoweredinalllegislativeaffairs.
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IntheGermanfederationabillrequirestheconsentoftheupperchamber(Bun¬desrat)ifithasfinancial

implicationsoraffectsthedutiesoftheLänder.

Germanfederal¬ism isoftenuniquelydescribedas‘executivefederalism,’signifyingthefactthatfederal

governmentispredominantlyresponsibleforlegislatingmostofthelawswhilethestatesareresponsible

forimplementingsuchlaws.Bundestag/lowerhouse

ThesecondchamberofIndia(councilofstates)withsubsidiarypowerandplayingaprecipitatefunctionin

thelaw-makingprocess.

Itenjoysanevengreaterauthority,goingbeyondtheco-equallegislativerole,comparedtothelowerhouse.

‘billsshallnotbedeemedtohavepassedbythehousesofparliamentunlessithasbeenagreedtobyboth

houses...

theEthiopianHoFhascompletelydifferentrole.Itdoesnothavealegislativefunction.Someofthe

importantpowersconferredtotheHouseunderArticle62includeconstitutionalinterpretation(political

ratherthanajudicialfunction)andorganizingtheCouncilofConstitutionalInquiry.

Itisperhapsintheareaoffiscalfederalism thattheHoFcouldbeconsid¬eredimportant.

THEROLEOFTHEHOFININTERGOVERNMENTALRELATIONS

Fiscalfederalism isgoverningtheallocationofrevenueandexpenditureresponsibilitiesbetweenfederal

andstategovern¬mentsanditalsoattemptstodealwiththesystem ofintergovernmentaltransfers

be¬tweenthefederalgovernmentandthestatesaswellasamongthestates.

HoF]shalldeterminethedivisionofrevenuesderivedfrom jointfederalandstatetaxsourcesandthe

subsidiesthatthefederalgovernmentmayprovidetothestates.

theroleoftheHoFisdouble:itistheHoFthatdeterminesthecriteriafortheallocationofconcurrenttax

(Article98)aswellasonthesubsidiesthatthestatesreceivefrom thefederalgovernment.

OtherpowersoftheHoFinclude:decidingissuesrelatedtoself-determinationofnations,nationalitiesand

peoples,promotingtheequalityofthepeoples;decidingdisputesormisunderstandingsthatmayarise

amongstates;exercisingconcurrentpowerstogetherwiththeHoPRandthisincludes:theresiduepoweron

tax,electionofthefederalpresident,andconstitutionalamendmentunderArticles104and105;
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determin¬ingthedivisionofrevenuesderivedfrom jointfederalandstatetaxsourcesandthesubsidies

thatthe federalgovernmentmayprovide to the states;determining civilmatterswhich require the

enactmentoflawsbytheHoPR;orderingthefederalgovernmenttointerveneifanystatethreatensthe

constitutionalorderinviolationoftheconstitution.

ThemainfunctionoftheHouseappearstobeaninstitutionforconflictresolutionandadjudicationof

constitutionalissuesratherthanalaw-makingorgan.

*second chambers atcon¬stituentunits levelthattake care ofthe interests oflocalminorities or

indigenouspeople,ontheonehandandalowerhousethatrepresentstheinterestsofeverycitizenonthe

other,isvital.

ChapterFour

ForgingUnityoutofDiversityinMulticultural

Federations:TheEthiopianExperience

Federalism andtheAccommodationofDiversity:TheEthiopianExperience

Thefederalsystem thatstarteddefactosince1991anddejurefollowingtheadoptionofthe1995

constitutionattemptstoendthecycleofpoliticalcrisisbydecentralizingpowerandresourcesandby

ensuringselfruletotheethno-linguisticgroupsatvariouslevels.

Someofthefeaturesofthecomingtogetherinclude-thephrase‘WetheNations,NationalitiesandPeoples

ofEthiopia...

However,theoverridingpowerofthefederalgovernmentinpractice,thelimitedroleoftheconstituent

statesininfluencingthefederallaw-makingprocess,explainsits‘holdingtogether’aspect.

TheConstitutionattemptstobalancetheinterestofmaintainingnationalunityontheonehandandthe

ethno-linguisticgroupsdemandforculturalpreservationanddistinctivenessontheother.

DistinctFeaturesoftheFederalSystem

*The ExplicitRecognition ofNations/Nationalities as Building Bricks ofthe Federation and Its

Implications

Unlikemanyconstitutions,thePreambleoftheConstdoesnotcommencewiththetraditionalconstitutional
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formulaof“wethepeople,”butwith“WetheNations,Nationalities,andPeoplesofEthiopia”

“Allsovereignpowerresides...,righttoself-determination,takestheterritorialprincipleseriously,seven

outofthenineconstituentstates(theonlyexceptionsbeingtheSNNPRSandGambela)arenamedafterthe

majornationalitiesthat“dominate”,AA&DDrlessautonomouscomparedtotheconstituentstatesb/c

accountabletozfedgovt,

*SharedRule

*UnicameralLegislature/AdjudicationofDisputes-thesecond/upperchamber(HoF)isnotpartofthelaw

makingprocessatfederallevel.federallawdoesnotneedtheconsentoftheHoF,tobealaw.

theEthiopianfederalsystem departsfrom thistrendandgrantstheHoFamongotherthingswiththepower

to interprettheConstitution,resolution ofdisputesamong theregions,decideon intergovernmental

subsidesandjointtaxes.

SomeoftheContendingViewsontheFederalSystem-contradictoryperspectives

Thefirstgroup-the“ethnic”federationasasignofthefirstmarkofdisintegration.“regionallybased

ethnicitymayreinforcethedemandsofsomeethnicgroupsformoreandmorestatesandfinallyfor

secession.

Thesecondgroup-theparadoxbetweengenerouslygrantedconstitutionalpowersandacentralized

federalsystem inpracticeresultingfrom centralizedpolicymakingprocessandadominantrulingparty

system thatisresponsibleforgeneratingmostofthepolicydocuments.

Thethirdgroups-Ethiopia'smulticulturalandmultireligiouscontext,thepresentfederalsystem istheonly

panaceatothecountry'sageoldpoliticalcrisisasitprovidesadecisiveremedyforEthiopia’slong-standing

problem ofthe“nationalityquestion”.

Federalism andtheTreatmentofMinoritiesintheRegions

ThenotionofmajorityandminorityintheEthiopianfederalcontextisindeedconfusing.

Theminorityarenationalsofthestateofresidenceandpossesethnic,linguisticorreligiouscharacteristics

(identitystuff)thatdistinguishthem from therestofthepopulation.

ChapterFive

DivisionofLegislativePowers
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THEFORM ANDSCOPEOFDISTRIBUTIONOFLEGISLATIVEPOWERS

Byformsofdistributionoflegislativepowerwearereferringtothewaysinwhichthesepowersare

constitutionallyallocatedbetweenthefederalgovernmentandthestates.(thetechniqueofallocationof

power.)

Whilethescopeoflegislativepowersreferstotheareasandamountofjurisdictionassignedtoeachorder

ofgovernment.(thesubstanceofpowerallocated)

Theconstitutionalallocationoflegislativepowerisdefinedonthebasisofthreecategories,namely

exclusivepowers(ofthefederalgovernmentand/orofthestates),sharedpowersandreservepowers.

theuseofexclu¬sivepowersreferstothepowersforwhichthefederalconstitutionhascreateda

monop¬oly,whicheitherisinthehandsofthefederationorofthestates.

-TheEthiopianConstitutioningeneralfollowstheUnitedStatesandSwissformsofdistributionofpowers.

AccordingtoArticle50(2)‘thefederalgovernmentandthestatesshallhavelegislative,executiveand

judicialpowers.’

-SharedPowers

*frameworklegislationhasbeenprescribedfortheexerciseofapower,aspecialtypeofshared power

existsthatinprinciplegrantsthefederalgovernmentthecompe¬tencetoissuegenerallegislationina

specificpolicyfield.

Itistoregulatefederation-widestandardswhileleavingthestatesroom tolegislatethedetailsandto

delivertheservicesinamanneradaptabletolocalsituations.

AlthoughithastraditionallybeenarguedthattheEthiopianConstitutionhasnosharedpowersexceptinthe

areaoftaxation,itisclearthatitprovidessomeprovisionsdealingwithframeworkpowers.Art55(6)the

HPR isempoweredtoenactcivillaws,w/ctheHoFdeems‘necessarytoestablishandsustainone

economiccommu¬nity’.(civillawisamatterreservedtothestates.)&Art51(2)andsub(3)versus52(2)c,

Articles52(2)d,55(2)a,and51(5)

*concurrentpowersAsonecategoryofsharedpowers,itreferstopowersattributedtobothentities.the

generalthinkingaboutsharedpowershasbeenthatArticle52(1)
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oneauthornotesthattherearenoconcurrentpowersinEthiopiaexceptontaxmatters.However,itisstill

possibletoarguethateveninother,non-taxfields,EgThestatesmay,however,enactpenallawstooon

mattersthatarenotspecificallycoveredbythefederalpenallegislation.

TheEthiopianConstitutionissilentasfarasthethornyissueofregulatingtherelation¬shipbetweenfederal

andstatelaw ingeneralandinrelationtosharedpowersinparticu¬larisconcerned.(incaseofconflict

betweenstateandfederallaw.)

twoviews-Ifoneadoptsthefederalsupremacyclausebydefault,thenmostoftheprinciplesstatedinthis

sectiondiscussingsharedpowersinotherfederations,willholdtrueinEthiopiaaswell.

Butifoneadherestothe‘supremacyofnations,nationalitiesandpeoples’literallybecauseoftheprinciples

statedonthepreamble,thepretentiousaggregatenatureofthefederation,Articles8and39,thenitmaybe

difficulttostatethatfederallawwillpre-emptstatelaw.

-Residualpowersrepresentthosepowersnotlistedorpartlylistedbytheconstitutionandassignedto

eitherunitofgovernment.TheEthiopianConstitutionexpresslyconfersresidualpowersonthestates.The

Constitutionenumeratesalistofsevenjurisdictionsgiventothestatesinadditiontothereserveclause.

Onemaydoubttherelevanceoftheenumerationofstatepowersasthestatesaregrantedreservepowers.

-fre¬quencyoffederalintervention,thegroundsforinterventionandtheeffectsofsuchintervention

(Art359/2003)*federalgovernment]shalldeployattherequestofastateadminis¬tration,federal

defenseforcestoarrestadeterioratingsecuritysituationwithintherequestingstatewhenitsauthorities

areunabletocontrolit.

*theHPRshallonitsowninitiativerequestajointsessionoftheHoFandoftheHoPRtotakeappropriate

measureswhenstateauthoritiesareunabletoarrestviolationsofhumanrightswithintheirjurisdiction.

*HoFshallorderunderArticle62(9)federalinterventionifanystate,inviolationofthisfederalconstitution

endangerstheconstitutionalorder.

ChapterSix

DivisionofExecutivePowerandIntergovernmentalRelations

DUALVERSUSEXECUTIVEORFUNCTIONALFEDERALISM

federalsystemsenforcetheirlawsandpoliciesbysettingupdualstructures,federalandstateinstitutions

orbyentrustingthestatemachinerywiththepowertoenforcebothfederalandstatelaws.
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exe¬cutivepowerisco-extensivewiththelegislativepower.FDRECstates:‘Thefede¬ralgovernmentand

thestatesshallhavelegislative,executiveandjudicialpowers.

Itistruethattherearesomefederalexecutiveorgansorganizedthroughoutthecountrytoenforcefederal

laws,egERCA,PostOffice,Insurance,Banking,Tele,PublicProsecutor,SomeMinistries.

DualFederalism -representedbytheUnitedStatesfederation,wheretheallocationofexecutiveauthorityis

inprincipleconsideredco-extensivewiththedistributionoflegislativeresponsibilities.

itfollowsthatnotonlylegislativebutalsoexecutive,financialandjudicialpowersshouldbedivided

betweenthefederalgovern¬mentandthestatessothateachwillactautonomously.

ExecutiveFederalism -Thesecondpossiblearrangementoftheexecutive.GermanyandSwitzerlandandto

somedegreeinIndia.

administrativeresponsibilityhasnotcoincidedwithlegislativeauthority.Administrationformanyareasof

federallegislativeauthorityisconstitutionallyassignedtothegovern¬mentsoftheunits.

federalgovtisforthemostpartresponsibleforlaw-makingwhilethestatesareforadministeringit.

THESYSTEM OFINTERGOVERNMENTALRELATIONSINETHIOPIA

*Delegation-FDRECseemstoprovidefordownwarddelegationonly.Itissilentastowhetherthestates

candelegatetheirpowerstothefederalgovernment.

thefearthatupwarddelegationmightaffecttheautonomy

*Co-operationthroughExecutiveInstitutions

Thepoliticalrelationshipbetweenthefederalgovernmentandthestatesisregulatedbybothformal

structuresweaklydefinedintheconstitutionandvariousproclamationsaswellaspracticeoutsidethelegal

framework.EgMinistryofFederalAffairs.

thefederalgovernmentprovidestheemergingstateswithadditionalsupportandthisplacedthem under

thePrimeMinster’sschemeofformerlytheOfficeforRegionalAffairsandpresentlytheMinistryofFederal

Affairs,whichoverseestheirpoliticaldevelopment.

theMinistryinitsconflicthandlingpower,thereiscertainlyanoverlapwithwhatisstatedunderArticles48
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and62(6)oftheConstitutiononthepowersoftheHoF.ThegeneralscopeisthattheHoFdoesthelegal

aspectoftheconflictbuttheMinistryofFederalAffairshandlesadministrative,politicalanddevelopmental

affairswiththestates.

Co-operationthroughPartyChannels-notuniquetotheEthiopianfederation.Apoliticalpartyisexpectedto

harmonizethepoliciesofthefederalgovernmentandconstituentstates.

Iftheofficialsofbothsetsofgovernmentareadherentsofthesameideologyorfollowersofthesame

leaderorleaders,thentheymightbeexpectedtopursueharmoniouspolicies.

theEPRDFiscontrollingalltheregionalstategovernmentsintheEthiopianfederation;eitherdirectly

throughthememberpartiesorindirectlythroughaffiliatedparties.

thepartystructureinEthiopiaunderminesthefederaldivisionofpowerandsubordinatestheregional

governments to the federalgovernment,centralizing trend in the federalsystem,intergovernmental

conflictsarerare,perhapsabsent.

*Co-operationthroughtheProcessofPolicy-Making

statesaccepttheeconomic,socialanddevelopmentplansissuedbythefederalgovernment.Intheorythey

canadaptthepoliciestofittheirowncircumstancesbutthefederalgovernmentdoesplayakeyrolein

influencingthroughnationalpolicies.

ChapterSeven

Federalism andtheAdjudicationofDisputes

ConstitutionalAdjudicationinEthiopia:ExploringtheExperienceoftheHoF

Art62and83,theHoFisnotonlyempoweredtodecideconstitu¬tionaldisputesbutalsotointerpretthe

constitution.

Therationalecanbegatheredfrom theminutesoftheConstitutionalAssemblyemanatefrom twosources.

A)Oneisrelatedtotheframersview ofthe‘nature’oftheconstitutioningeneralandtotheroleofthe

nationalitiesinparticular.

Theframersthinkthatthenew federaldispensationistheoutcomeofthe‘comingtogether’ofthe

nationalities.Indeed,itisclearlystipulatedinthepreambleandArticleeightthatthe‘nations,nationalities
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andpeoplesaresovereign.’TheConstitutionisconsideredasthereflectionofthe‘freewillandconsent’of

thenationalities.Itis,inthewordsoftheframers,‘apoliticalcontract’andthereforeonlytheauthorsthat

arethenationalitiesshouldbetheonestobevestedwiththepowerofinterpretingtheconstitution.Tothis

effect,theHoFthatiscom¬posedoftherepresentativesofthevariousnationalitiesisexpresslygrantedthe

powertoreviewtheconstitutionalityoflawsandofcourseotheressentialpowersaswell.

B)Thesecondreasonisrelatedtothefirst.Theframerswerewellawareofthefactthatempoweringthe

judiciaryoraconstitutionalcourtmayresultinunnecessary‘judicialadventurism’orwhatsomepreferto

call‘judicialactivism’inwhichthejudgeswouldintheprocessofinterpretingvagueclausesofthe

constitutionputtheirownpreferencesandpolicychoicesinthefirstplace.,thismightresultinhijackingthe

verydocumentthatcontainsthe‘compactbetweenthenationalities’tofitthejudges’ownpersonal

philosophies.

BOZRFALSEB/CzenztimeEPRDFwasnotinapositiontobelieveincourts.IthashadagreatFEARof

courtsb/czeywerezabusivemachineriesduringzrepressivemilitarygovt.

ORGANIZATIONOFTHEJUDICIARYINAFEDERALSYSTEM

theEthiopianjudicialsystem theoreticallyspeakingisorganizedonadualbasisinwhichtherearetwo

parallelcourtsystems,thefederalcourtsandthestatecourtswiththeirownindependentstructuresand

administrations.

Thereisaquestionastowhetherthedivisionofpowerinherentinfederalism appliesforjudicialpowerto

theextentofrequiringeachorderofgovernmenttohaveitsowncourtsystem.

OntheonehandthereistheviewthatstatecourtssubjecttoreviewbytheSupremeCourtaresufficientto

protecttheinterestofthefederalgovernment.

Ontheotherhand,thereisaviewthatfederalcourtslikefederalexecutiveagentsaredesiredtoeffectively

implementthepowerofthefederalgovernment.Ifonetakesthefederalprincipleofdivisionofpower

strictly,notonlyarelegislativeandexecutivefunctionsdividedbetweenthefederalgovernmentandthe

states,butjudicialauthoritytooisdivided.

FDREC givessomehintabouttheorganizationofthejudiciary.itstatesthatsupremefederaljudicial

authorityisvestedinthefederalSupremeCourt.ItisonlyoneCourtwithnationwidejurisdiction.
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Withtherecentdecisionofparliamenttoestablishinferiorfederalcourtsafull-fledgeddualcourtstructure

isonitsway,atleastinfiveregionalstates.Asaresultthereareinferiorfederalcourtsinsomestateswhile

thedelegatedpowerseemstocontinueinthreeotherstates,Oro¬mia,AmharaandTigray.

Inanutshell,theremayobviouslybe,likeotherpowers,exclusivelyfederal,exclusivelystateandshared

judicialpowers.

JURISDICTION

TheEthiopianjudicialsystem,comparedtootherfederations,standsconstrainedinitsjurisdiction.

Firstly,judicialpowersarebeingtakenawayfrom theregularjudiciarytospecialothertribunalswhose

constitutionalstatusremainscontroversial.

despitetheconstitutionalclauseunderArticle78(4)stipulatingthat‘specialoradhoccourtswhichtake

judicialpowersawayfrom theregularcourtsorinstitutionslegallyempoweredtoexercisejudicialfunctions,

therearecontroversialtribunalsintroducedfrom timetotimebythefederallegislatureandtheydoseem to

dismantlethecourtsjurisdiction.

(butstillaccesstojustice.Itisstated‘everyonehastherighttobringajusticiablemattertoandtoobtaina

decisionorjudgmentby,acourtoflaworanyothercompetentbodywithjudicialpower)

Whilethetribunalsareunavoidabletheyshouldeitherbeautonomousorelsethehighestjudicialorganas

inthesupremecourtshouldexercisejudicialpoweronspecificgrounds.ThetroubleinEthio¬piaisthat

suchtribunalsareneitherautonomousnorsubjecttoreviewatahigherlevel.

althoughthejudiciaryarguablyhaspowertointerprettheconstitution,ithasnopowerofreviewingthe

constitutionalityoflaws.

thejudicialbranch’spowerofreviewingdecisionsofseveralothertribunalsisfarfrom clearandtheCourt

hasnotyetestablisheditbeyonddoubt.

ThePowerofCassation

*TheminutesoftheConstitutionalAssemblyalsosuggestthatthefederalSupremeCourthasthepowerof

cassationnotonlyoverfederalmattersbutalsoonstatemattersandevenmoreinterestinglythefederal

SupremeCourtreviewsstatemattersinwhichthestateSupremeCourthasrenderedafinaldecisionby



ስለ-ሕግየሕግአገልግሎት/AboutLawLegalService
@ethiolawblogበቴሌግራምተቀላቀሉ

73

wayofcassation.

Thereisacontraryviewsayingpracticeshouldnotjustifythewronginterpretationofthelaw.Ethiopiahas

adoptedadualcourtstructureandthepracticedistortsthestructuralset-upofthecourts.Thisapproach

forcesonetointerpret‘anycourt’underArticle80ofproc25/96(itmustbelimitedtothedelegated

functionofthestatecourts.)

Basingtheprincipleoffederalism,whenamatterisassignedtobelongtoastatejurisdictionitisbasedon

theviewthatthematterisoflocalratherthanofnationalimportance.

Guaranteeinguniformityisoftenlimitedtofederallaws,andnottostatelaws.

5UNIT-I

INTRODUCTIONTOCRIMINALLAW

Section1:GeneralConsiderations:

ThePlaceOfCriminalLawInCriminalScience:

CriminalLawisthebodyoflawdefiningcrimesagainstthecommunityatlarge,regulatinghow

suspects are investigated,charged,and tried,and establishing punishments forconvicted

criminals.

“Crime”isanoffencecommittedbyanindividualwhoisabasicunitofasociety.Therefore,

studyofcrimei.e.CriminalScience”isasocialstudy.ThemainaimsofCriminalScienceare:

-Todiscoverthecausesofcriminality,

-Todevisethemosteffectivemethodsofreducingtheamountofcriminality,

-Toperfectthemachineryfordealingwithcriminals.

branchesofCriminalSciencer

A)Criminology:thestudyofcrimeandcriminalpunishmentassocialphenomena.&concerned

withcausesofcrimes.
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1)CriminalBiology:investigatescausesofcriminality,whichmaybefoundinthementalor

physicalconstitutionofthedelinquent.

2)CriminalSociology:dealswithenquiriesinto theeffectsofenvironmentasacauseof

criminality.

B)CriminalPolicyorPenology:concernedwithlimitingharmfulconductinsociety.termedas

‘Penology’anddealswithtreatment,preventionandcontrolofcrimes.

C)CriminalLaw:The CriminalPolicies postulated by the above twin sister-branches i.e.

CriminologyandPenology,areimplementedthroughtheinstrumentalityof‘Criminallaw’.

*Criminallawinitswidersenseconsistsoftwobranches,Substantive&Adjective/Procedural.

NatureandScopeOfCriminalLaw

thewholebodyofcriminallaw tobeefficientmusthavefourimportantelements-Politicality,

Specificity,UniformityandPenalsanction.

Politicalityimpliesonlytheviolationsofrulesmadebythestateareregarded ascrimes.

Specificityofcriminallawconnotesthatitstrictlydefinestheacttobetreatedascrime.

GeneralObjectivesOfCriminalLaw

protectionofpersonsandproperty,thedeterrenceofcriminalbehavior,thepunishmentof

criminalactivityandrehabilitationofthecriminal.

*‘Purpose’canbedefinedastheultimateobjectivetobeattained.Art1

CriminalLaw,PrivatelawandMorality-Distinguished

Foraproperappreciationofthedistinctionbetweencriminallaw,civillaw andmorality,itis

necessarytounderstandthe“conceptofwrongs”andtheirclassification.

moralityexplainsthevaluesofaparticularsociety.

Wrongs

(ActsforbiddenbytheSociety)

Moralwrongs LegalWrongs

(Interferenceoflawisconsidered (wheretheinterferenceoflawisnecessary)
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unnecessary)

Civilwrongs Criminalwrongs

(Lawinterferesatthe (Stateasamatterofrightinterferesinmost

ofthecases)

instanceoftheinjuredparty)

RelationbetweenMoralityandCriminalLaw

-bothaim atmaintainingsocialorder(murder,rape,arson,robbery,theftrcondemned)

-Everythingthatisregardedasenhancingthemoralguiltofaparticularoffenceisrecognizedas

areasonforincreasingtheseverityofthepunishmentawardedtoit.

Section2:TheConceptOfCrime:

CrimeisaDeceivingConcept:b/cbecauseitcoversanenormousrangeofhumanbehaviour.

Itisinthebedroom ofamarriedcouplewherewifebatteringandmaritalrapehappen,among

thefamilymemberswherechildabuseandincest...

CrimeisAMultidimensionalProblem:hasitseffectsoneveryone-notjustthecriminalandhis

victim.

DefinitionofCrime:

-LiteralMeaningofCrime:Theword“Crime”wasoriginallytakenfrom aLatinterm “Crimen”

whichmeans“tocharge”.crimeisappliedtothoseactsthatgoagainstsocialorderandare

worthyofseriouscondemnation.

-GeneralMeaningofCrime:OxfordDic.definescrimeas“anactpunishablebylawasforbidden

bystatuteorinjurioustopublicwelfare”.

Blackstone,(1968)hasdefinedcrimeas“anactcommittedoromittedinviolationofapubliclaw

eitherforbiddingorcommandingit”.

Stephen,crimeis“anactforbiddenbylawandwhichisatthesametimerevoltingtothemoral

sentimentsofthesociety”.

Austin,“Awrongwhichispursuedbythesovereignorhissubordinatesisacrime.Awrong

whichispursuedatthediscretionoftheinjuredpartyandhisrepresentativesisacivilinjury”.

theCriminalCodeofFDRE,2005,doesnotgiveanystandarddefinitionofcrime,Art.23(1)simply

statesstg.
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‘Crime’DistinguishedFrom ‘CivilWrongs’:

-“Crimes”rsaidtobeharmsagainstthesocietyandaretherefore,consideredasgraverwrongs.

“Torts”&“Breachesofcontract”rwrongsagainstindividuals&rtreatedaslesserwrongs.

-unlikecriminaloffencestortmayariseirrespectiveoffault(strictliability)orduetoharm caused

byothersforwhom apersonisanswerable(vicariousliability).

-“analogy”isforbiddenincriminalcases(Art.2(1),butmaybepermissibleinCivilcaseswhere

legalprovisionsembodyillustrative(ratherthanexhaustive)lists.

-Criminalcasesrequirecertaintybeyondreasonabledoubtwhilethepreponderance...

-Crimeisapublicwrongi.e.aharm doneagainstthesociety.A ‘tort’isaprivatewrong

committedagainstanindividual

Section3.TheDevelopmentOfCriminalLawOfEthiopia

TheFewuseMenfessawi,TheFethaNegest,TheEthiopianPenalCode,1930,ThePenalCodeof

theEmpireofEthiopia,1957,The1974RevolutionandCriminalLaw SpecialPenalCodeof1981

TheCriminalCodeoftheFDRE,2005

-ToIncorporatetheModernLegalConceptsw/cradoptedbyzFDREC&IHRsinstruments:HRs,

Equality,...

-ToFillintheLacunae: ToAdoptaComprehensiveCriminalCode:

-PunishmentsforCertainOffencesIncreased

-MattersConcerningtheDeterminationofSentenceRevised(sentencingmanualart84)

-PurposeofCriminalLawandObjectivesofPunishmentRedefined

SchemeoftheCriminalCodeofFDRE,2005:

hasincorporatedtheEthiopianCriminallaw systematically,coherentlyandcomprehensively&

organizedintogeneral,special&pettyparts.

theSpecialPartdoesnotoperatebyitselfbuthastobeconsideredtogetherwiththeGeneral

Part.apersonwhobehavesinamannercontrarytoprovisionsoftheSpecialPartisnot

automaticallypunishable.

mechanicalimpositionofsentenceisnotwhatisexpectedofaJudge,simplybyreferringtothe

punishmentmentionedinthepertinentarticleoftheSpecialPart.

ClassificationofCrimesundertheCriminalCode
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-Classificationbasedonthe“SeriousnessoftheCrimes”– CC simplyclassifiescrimesinto

various titles on the basis ofcontentratherthan on the scale ofpunishment.‘rigorous

imprisonment’,‘simpleimprisonment’and‘arrest’rthere(defactoclassification)

-Classificationbasedonthe“Subjectmatter”oftheCrime-itisaclearcutandexplicitkindof

classificationinCC.crimesagainstd/tinterestsarekeptundervariousTitles.

*A‘pettyoffence’isaninfringementofamandatoryorprohibitoryprovisionofalaworregulation

issuedbyacompetentauthorityoraminoroffencewhichisnotpunishableundertheCriminal

Law.SuchactsoromissionsaremadepunishableunderthePettyCode.Art735

UNIT-II

BASICPRINCIPLESOFCRIMINALLAW

Section1:ThePrincipleofLegality

BriefHistoryofthePrinciple

therecanbenocrimecommitted,andnopunishmentmetedout,withoutaviolationofpenallaw

asitexistedatthetime.‘thereisnocrimeorpunishmentwithoutapre-existinglawthatprohibits

thatcrime’.

ThisprinciplefirstbecameprominentatthetimeoftheFrenchRevolutiontowardstheendofz

18thC &wasincludedin‘theFrenchDeclarationoftheRightsofMan’.

thekingandthenobilitywereabletooppresstheirenemiesandusethecriminallaw asan

instrumentofpoliticsthroughthecapacityoftheirjudgestoinventcrimesandpunishmentsas

theneedarose.

“nullum crimensinelege,nullapoenasine lege”,isanimportantprincipleofCriminallawthat

hasbeeninheritedfrom theRomanLaw. “theremustbenocrimeorpunishmentexceptin

accordancewithfixedpredeterminedlaw”.Art2CC.

1)‘nullum crimensinelege’-Thefirstingredientoftheprincipleisthat“therearenooffences

otherthanthosewhichareexpresslyprovidedbylaw”.

2)‘nullapoenasinepraevialegepoenali’-nopunishment(canbeimposed)without(havingbeen

prescribedby)apreviouspenallaw.

3)‘Nonbisinidem’-Nobodyshallbepunishedtwiceforthesameact(doublejeopardy)

common law maxim “autrefois acquitand autrefois convict”which means “the previous
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acquittalorpreviousconvictionmaybepleadedbytheaccusedasabartothesubsequenttrial”.

Section2:ThePrincipleOfEqualityart4

“AllmenareequallythechildrenofgodandEqualinhissightdespitetheirwidelydiffering

temporalcircumstances”

originatedintheprocessofthedevelopmentofRomanlaw.Romansandnon-Romans(peoples

theyconquered)withintheempireweregovernedunderdifferentsetsoflaws, by‘juscivile’

(CivilLaw)& ‘jusgentium’(lawofthenations)respectively.

Thenafterthebeliefinnaturallawledtotheideathatnon-Romanswithintheempireshouldhave

thesamerightsascitizens.

MeaningOfThe“Equality”Principle:

Allmenarebornequalandmustbetreatedequally.Itstwoformulationsare,“Equalitybeforethe

law”and“theequalprotectionofthelaws”(treatingequals,equallyandunequalunequally)

ExceptionsByVirtueOfRecognizedImmunities:

threeexceptionstotheprincipleofequality:

 ImmunitiessanctionedbyPublicInternationallaw,

 ImmunitiessanctionedbyConstitutionallaw,and

 RequirementsofindividualizationofCriminalJustice.

*Art.4doesnotspecifythepersonswhoenjoydiplomaticimmunity.Butaccordingtothewell

establishedprinciplesofInternationallaw foreignsovereigns,ambassadors,diplomaticagents,

war-shipsofforeigncountries,UN &AUofficials,theirfamilies,secretaries,messengersand

servantsareexemptedfrom theliabilitybeforemunicipal(domestic)courtsofthestate.

theremedyistomakeademandofhisrecallbythesendingstate,whereappropriateactionmay

betakenagainsthim atthediscretionofthesovereignwhom herepresents.

*WheneveradoubtarisesastowhetherapersonwhohascommittedacrimeinEthiopiadoesor

doesnotenjoydiplomaticimmunity,thedecisionmustbemadeaccordingto:

a)Suchlawsorregulationsasmayhavebeenenactedinthestateofwhichtheperson

concernedisacitizenor,bytheinternationalorganizationwhichherepresents,or

b)Accordingtointernationalpractice.
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*Ifanalienenemycommitsacrimeunconnectedwithwarastheft,cheating,etc.,theywouldbe

triablebythelocalcriminalcourts.TroopsofforeignnationsarealsotreatedundertheMartial

Law.

*Whenarmiesofanystatearestationedonthelandofanotherstatewiththeconsentofthe

governmentofthatState,theyareimmunefrom thejurisdictionofthelocalcriminalcourts.

*Art,54(5)&(6)&63,FDREC,declareimmunitiestothe‘MembersoftheHPR&HoFrespectively.

*Groundsfordifferentialtreatmentinsentencing:

1)Theconditionsinwhichthecrimewascommitted,forinstance,atnight,byviolence

2)Certaindifferencesmayexistamongthecriminalsthemselves,evenwhentheyhave

actedinsimilarconditions.anadult&ayoungperson,firstcriminalasonahabitual

criminal,

3)Specialsituationsmightariseinwhichthecourtwouldhavetodealwithpersons

actingunderspecialduties

*Article.4makesroom fordifferentialtreatmentofwomen,childrenandthementallyabnormal

(feebleminded)criminals.

Section3.ThePrincipleOfIndividualAutonomy:

MeaningofthePrinciple-eachindividualshouldbetreatedasresponsibleforhisorherown

behavior.

1)TheFactualElementofAutonomy-individualsingeneralhavethecapacityandsufficientfree

willtomakemeaningfulchoices.

2)TheNormativeElementofAutonomy-theindividualsshouldberespectedandtreatedas

agentscapableofchoosingtheiractsandomissions,andthatwithoutrecognizingindividualsas

capableofindependentagencytheycouldhardlyberecognizedasmoralpersons.

theindividualsshouldbeprotectedfrom officialcensure,throughthecriminallaw,unlessthey

canbeshowntohavechosentheconductforwhichtheyarebeingheldliable.

SomeInstanceswhichcanraiseDilemmasrelatingtothePrincipleofAutonomy

A)Euthanasia:YourBody,YourDeath,YourChoice?-“gooddeath”andreferstotheactionofa

thirdparty(Assistedsuicide),usuallyadoctorto deliberatelyendthelifeofanindividual,

voluntaryornon-voluntary.

*Itisthedoctor’sintentiontocausethedeathoftheindividualthatdistinguisheseuthanasia
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from othermedicalpracticescausingdeath.Thisisdoctrineofdoubleeffectsincethetreatment

providedtoeasepainhastheadditionaleffectofendingthepatient’slife.

*forcingpeopletoliveagainsttheirwishesviolatespersonalfreedomsandhumanrightsand

thatitisimmoraltocompelpeopletocontinuetolivewithunbearablepainandsuffering.Butcan

anyonedecidewhenandhowtodie?Valueoflife?Meaningofhealthcare?

UNIT-III

JURISDICTIONOFTHEETHIOPIANCC

(Arts11-22ofZCC)

‘Jurisdiction’-anaspectofsovereigntyandreferstojudicial,legislative,andadministrative

competence.

Itis“thelegalcompetenceofaparticularcourttohearacertaintypeorclassofcases”.

1)‘Negative’conflictofJurisdiction:differentcourtsdenytheexistenceofjurisdiction,overthe

matterinquestion.thereisthepossibilityofacriminalescapingpunishment.

2)‘Positive’conflictofJurisdiction:differentcourtsclaim tohavejurisdictiononthesamecrime,

thereisariskthatthecriminalmightbeexposedto“doublejeopardy”.

*ConflictsofJurisdictionatNationallevel:ariseasbetweenEthiopianCriminalcourts,settledin

accordancewithArts99-107ofCPC.

ConflictsofJurisdictionatInternationallevel:arisebetweenanEthiopiancourtandaforeign

court,settledinaccordancewithArts11-22ofCC.

Section1:FundamentalPrinciplesOfApplicationOfJurisdiction:

1)ThePrincipleofTerritoriality:-thecourtsoftheplacewherethecrimeiscommittedmay

exercisejurisdictionhasreceiveduniversalrecognition.Art11

2)ThePrincipleofQuasi-TerritorialityortheProtectiveorSecurityPrinciple:-inavarietyof

political,immigration&economicrelatedcrimes.Art13

3)ThePrincipleofActivePersonalityortheNationalityPrinciple:-crimescommittedinforeign

countriesbyEthiopiancitizensmaybetriedinEthiopia[Arts.14,15,(2)and18(1)].

3)ThePrincipleofPassivePersonalityorthePassiveNationalityPrinciple:-aliensmaybe

punishedforactsabroadharmfultothenationalsoftheforum.Art17

4)ThePrincipleofUniversalityorthePrincipleofUniversalJurisdiction:-actsofnon-nationals
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wherethecircumstances,includingthenatureofcrime,justifytherepressionofsometypesof

crimesasmatterofinternationalpublicpolicy.eghijacking,trafficking,terrorism.

ApplicationOfTheCriminalCodeAsToPlace

1.PrincipalJurisdiction 2.SubsidiaryJurisdiction

A.TerritorialJurisdiction B.Extra-TerritorialJurisdiction.

*ThewordanypersonunderArt.11meanandincludeacitizenofEthiopiaaswellasanon-

citizen.Exceptionsto“anyperson”Art11(2)rAmbassadorsandDiplomats&PremisesOccupied

ByTheForeignMissions.

*TheprincipleoflegalityprohibitsEthiopianCourtsfrom tryingapersonwhodoesanactwhich

isnotdeclaredunlawfulbytheterritoriallawofthecountry.

*thecourtsofEthiopiahaveprincipaljurisdictionwhenan‘act’or‘omission’constitutingan

ingredientofthecrimehasoccurredinEthiopia,althoughtheconsequentialharm mighthave

beencausedabroad.Art25

*ThelandcomprisesnotonlythatportionoftheearthwithintheboundariesofEthiopia,

embassiesabroad,Ships(afloatingisland)andAircraftsflyingEthiopianflag.104CPC.

*subsidiaryjurisdiction-crimesthatdonotdirectlyandchieflyconcernEthiopia.Thesecrimes

alsoarecommittedextra-territorially.

-theEthiopianCourtsderivethejurisdictionfrom theforeigncourts.Thisistopreventanegative

conflictofjurisdiction.Art15(1),17(1)a&b,18(1)

Section2:Extradition:

Meaning-theprocesswherebyunderatreatyoruponabasisofreciprocityonestatesurrenders

toanotherstateatitsrequestapersonaccusedorconvictedofacrimecommittedagainstthe

lawsoftherequestingstate,suchrequestingstatebeingcompetenttotrytheallegedcriminal.

*Extraditionismade,astoalegalright,inrespectofonlythosecountrieswithwhichthereisan

agreementforthispurpose,althoughcountriesgenerallydonot,asamatterofinternational

practice,evenintheabsenceofanExtraditiontreatyrefuseextradition.

Rationales

-Thegeneraldesireofallstatestoensurethatseriouscrimesdonotgounpunished
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-Thestateonwhoseterritorythecrimehasbeencommittedisbestabletotrythecriminal

becausetheevidenceismorefreelyavailablethere,hasthegreatestinterestinthepunishment

ofthecriminal,andthegreatestfacilitiesforascertainingthetruth.

ExtraditablePersonsart21(2)

ExtraditionCrimes-Theordinarypracticeistolisttheseineachbilateralextraditiontreaty.

Asageneralrule,:Politicalcrimes;Militarycrimes,forexample,desertion;Religiouscrimesare

notsubjecttoextraditionproceedings.

ExtraditionundertheCriminalCodeofFDRE,2004Art.21:

1)Extraditionofa“Foreigner”Art.21(1) 2)Extraditionof“Ethiopians”Art.21(2)

ProceduretorequestforExtradition(Art.21/1and3)

UNIT-IV

CONDITIONSOFCRIMINALLIABILITY

Section1.TheCrimeAndItsCommission:

TheEssentialElementsofCrime-Mentalelement(mensrea)57,Thelegalandmaterialelement

(Actusreus).

Actusreusmeans,theresultforbiddenbylaw broughtaboutbyhumanconduct. A harm

broughtaboutbyevilconductmanifeststheevilmindbehindit.

Thelegalelementreferstotheinfringementofanylaw,whichisacriminalnature.

materialelementisDeedofcommissionorResultofomission.

Ifacrimnalshootsatandkillsaperson,his“act”doesnotinclude theeventbutonlyinvolvesthe

willedactofpointingthegunandpullingthetrigger.

“CrimesofOmission’arecharacterizedbythenon-performanceofamandatoryact&Acrimeis

committedwhenapersonfailstoperform adutyrecognizedbylaw,suchas,professionalduty

ofadoctor.(failureandrefusal)

InMentalelementTheperpetratorshouldbeheldcriminallyliableandbepunishedifheorsheacts
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inablameworthymanner,CriminalGuilt.

AnalysisofProvisionsRelatingtoEssentialIngredientsofCrimeundertheCC

independentexistenceoftheseelementsatdifferenttimesinonepersonisnotsufficientto

constitutecriminalliability.Rather,theyshallexisttogetheratthetimeofthecommissionofthe

offence.

Intention:-thestateofmind ofamanwho notonlyforeseesbutalso willsthepossible

consequencesofhisconduct.

1)Recklessness (indirectintention)-A man mayforesee the possible oreven probable

consequencesofhisconductandyetnotdesirethem tooccur.

Amanwhoisrecklessmaypreferthat–theeventshallnothappen,orhemaynotcarewhether

ithappensornot.

Art58,withfullknowledgeoftheconsequencesandintent.

Thedesirethatimpelsthemotionisknownasvolition.Thelongingfortheobjectdesiredwhich

setsthevolitioninmotionismotive.

Theexpectationthatthedesiredmotionswillleadtocertainconsequencesistheintention.

Intentionistheforeknowledgeoftheact,coupledwiththedesireofit.

DirectIntentionArt58/1/Para(a)-afixedobject,aclearforesightofconsequences,andadesire

forconsequences.

IndirectIntention“recklessness”GIDELESH(DolusEventualis):-thecriminaldoesnotdesirethe

occurrenceoftheharm.However,heisawareofthepossibleconsequencesandyetisunwilling

torenouncehisactsincehehassomeotherobjectinhismind.Inotherwords,thoughthe

criminaldoesnotdesire,heacceptstheoccurrenceofpossibleharm inordertoachievehisown

object.Thedriver’scase.

CriminalNegligenceArt.59:-Negligenceisnottakingcarewherethereisadutytotakecare.In

negligence,thereisastateofmindinwhichthereisabsenceofdesiretocauseaparticular

consequence.

-Actingbyimprudenceor(inadvertent)

-Beingawarethathisactmaycauseillegalandpunishableconsequencesactsindisregard of

suchconsequences,or(Advertent)
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-Actingbyacriminallackofforesight,or(Advertent)

-Actingwithoutconsiderationofpossibleconsequenceswhileheshouldorcouldhavebeen

awarethathisactmaycauseillegalandpunishableconsequences.(Inadvertent)

*likeinthecaseofindirectintention,foreseesthepossibilityofsomeharm butdisregards(or

rejects)itsoccurrence. Underindirectintentionthecriminalacceptstheoccurrenceofthe

possibleharm whereasintheadvertentnegligencethepersonrejectsthepossibilityoftheharm

whichinfactmaterializesasaresultofhisnegligence.

*Underinadvertentnegligencetheaccusedisnotawareofapossibleharm.Theoffenderdoes

notforeseetheresultatall.

Art.58

CriminalIntention

Art.59

CriminalNegligence

DirectIntention IndirectIntention Advertent

Negligence

Inadvertent

Negligence

1. There is full

knowledge i.e.,

awareness of

consequences

accompanied by

with(intent).

Thereisawareness

of consequences

and unwillingness

to renounce the

courseofconduct.

There is

awareness of

consequences

but disregards

thepossibility

Thereshouldor

couldhavebeen

awareness of

consequences

but lack of

considerationof

thesame

2.Theforesightis

certain or nearly

certain asto the

consequences.

Theforesightisnot

certain but

awareness of the

possibility of the

consequences is

There is

awareness of

possibility of

consequences.

Failure to

foresee the

consequences.
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3.Thereisdesire

for the

consequences.

4.Clearforesight

ofconsequences.

present.

Thereisnodesire

for consequences

butdisregardsand

runs the risk of

possible harm.i.e.

accepts the

occurrence of

possibleharm

Uncertainforesight

Rejects the

occurrence of

the possible

harm.

Criminallackof

foresight.

Lack of fore

sighti.e.failure

toexercisecare.

Does not

foreseeatall.

Imprudence
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Accident:-whentheactbywhichitiscausedisnotdonewithintentionofcausingitandwhenits

occurrenceasaconsequenceofsuchactisnotsoprobablethatapersonofordinaryprudence

oughtunderthecircumstanceinwhichitisdone,totakereasonableprecautionagainstit.Art.57

(2)

Section2:RelationshipofCauseandEffect:ART24

TeststoEstablishtheRelationshipofCauseandEffect:-

*SinequanonTestortheTheoryofAbsoluteCausation-“withoutwhichnot”–“Anactinthe

absenceofwhichtheresultwouldnothavebeenachievedisdeemedtobethecauseofsuch

result”.

*AdequateorProximateCauseTest-A’sactofstriking‘B’andtheslightinjurysufferedby‘B’,it

cannotbeextendedtoanythingthatmayhappenafterstrikingandapplytoB’sdeath.

FactorsThatMightBreaktheChainofCausation-24(2)

-Existenceofprecedingcauses(‘A’hit‘B’ahemophiliac),

-Existenceofconcurrentcauses(‘A’and‘B’simultaneouslyshoot‘C’withtheintentionofkilling

him),

-Interventionofextraneouscauses(twoormoreconsecutive(notsimultaneous)eventshas

causedtheharm inissue.)

DifficultiesintheAssessmentof“PhysicalElement”OfCrime

-A manmaybeheldfullyliablealthoughhehastakennophysicalpartatallintheactual

commissionofthecrime.principalsandaccessories,incitementandconspiracy.

-Apersonwillbeheldfully“responsibleifhehasmadeuseofan“innocentagent”tocommita

crime.

Section.3 ConcurrenceOfCrimes-GuiltInCaseOfConcurrenceCrimesArt.60-67

1)Whenseveralunlawfulactsaredoneincontraventionofoneormorearticlesofthelaw,

concurrenceofcrimesorMaterialConcurrence,or

2)Whenoneunlawfulactisdoneincontraventionofseveralarticlesofthelaw,concurrenceof

criminal provisionsorNotionalConcurrence.rape(Art.620)incest(Art.654),adultery

(Art.652)andpublicindecency(Art.639)

Section.4.CorporateCriminalLiability

GoalsofCorporateCriminalLiability
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 deterrence—effectivepreventionoffuturecrimes.

 therehabilitationofcorporatecriminals.

 retributionandreflectsthesociety’sdutytopunishthosewhoinflictharm inorderto

“affirm thevictim’srealvalue.”

 clarity,predictability,andconsistencywiththecriminallawprinciplesingeneral.

 itisthegoalofgeneralfairness.

KindsofCorporateLiability:

Generally,criminalsanctionsincludeimprisonment,finesandcommunityserviceorders.

civillawremediessuchasinjunctionandtheawardofdamageswhichmayincludeapenalelement.

PrinciplesofCorporateLiability:

1)Vicariousliability:toholdonepersonliablefortheactionsofanotherwhenengagedinsome

form ofjointorcollectiveactivity.Thegeneralruleinthecriminallawisthatthereisnovicarious

liability.acrimeiscomposedofanactusreus&amensrea.

2)Directliability:acompanyisalegalpersonthatcouldsueandbesuedinitsownname,has

givenwaytothelawmakersuperimposeitsindividualisticconceptionofcriminalliabilitytolegal

persons.

UNIT-V

DEGREESINTHECOMMISSIONOF

CRIME

Section.1.DifferentStagesInTheCommissionOfCrime

2)Preparation:-acrime,isnotcompletedunlessallitslegal,materialandmoralingredientsare

present.

Acriminalcrossesthislinefirstlybypreparingthecommissionofacrimewithinthemeaningof

Art.26.

Thephasesofdesire,decisionandinitialplanning(inthethoughtsofthecriminal)aremental

thatdonotinvolveexterioracts.CCdoesnotinprinciplepunishpreparatoryacts,b/c

-behaviorscannotbeconsideredtoconstitutethematerialelementofthecrimeunlesstheyare

proximateanddefinitethattheoffenceislikelytobecommitted.
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-remotenessofthepreparatoryactstowardstheoffencesintendedtobecommitted

Therearetwosituationswherepreparatoryactsarepunishable.

1)WheretheActsConstituteaCrimeinThemselves(Art26/a)-buyingaguntokill.

2)WherethePreparatoryActsConstitutea“SpecialCrime”byOwingtoTheirGravity(Art26/b):

materialpreparationofoffencesagainstthestate(Art.256,257),

Attempt-awillfuleffortbutwithoutsuccess,&includesintent,overtact,andfailuretoachieve

theresult.Incomplete,Complete&impossibleattempts.

*withoutestablishinghisguiltyintentionitisimpossibletomakehim liableforanattempt.As

longastheconsequenceisintended,erroneousappreciationofthematerialcircumstancesmay

notaltertheliabilityforattempt.

thecrimeofconspiracyissaidtobecompletedevenifthereisnofurtheracttoputthe

agreementintoeffect.

Section2.ImportanceofDistinctionbetweenPreparationandAttempt:

Therelativeproximitybetweenthe‘act’doneandthe‘evilconsequences’contemplatedlargely

determinesthedistinction.

preparation consists in devising orarranging the means ormeasures necessary forthe

commissionofthecrime;whileanattemptisthedirectmovementtowardsthecommissionof

thecrimeafterpreparationshavebeenmade.

IdentificationOfTheStageOfAttempt

1)ReasonableInferencetestorUnequivocalityTest-anactdonewithintenttocommitacrimeis

notacriminalattemptunlessitisofsuchanatureastobeinitselfsufficientevidenceofthe

criminalintentwithwhichitisdone.Toconstituteanattempt,theactmustbesuchastoclearly

andunequivocallyindicatetheintentiontocommitthecrime.

2)TheCommencementofExecutionTest:-thereisanattemptasofthemomenttheaccused

beginstocommitthecrime.Art.27/1

3)Proximitytest:-Anactofattemptmustbesufficientlyproximatetothecrimeintended,it

shouldnotberemotelyleadingtowardsthecommissionofacrime.Failingduetosomedefectin
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thegun.

UNIT-VI

PARTICIPATIONINTHECOMMISSIONOFCRIME

Section.1.Participation In PrincipalCapacity:-ifand only ifhe/she participates in the

commissionoftheoffencematerially.

ButInEthiopia,principalparticipationisdefinedbroadlythatittakestheformsofmaterial,moral

andindirectoffenders.Art32.

*MaterialCriminal-32(1)(a)*MoralCriminal32(1)(b)*IndirectCriminal32(1)(c)

LegalEffectsOfParticipation:-Apersonwhoinvolveshimselfisliableforthecrimecommitted

beingconsideredasacriminalinthefirstdegree.

Co-criminals-CC definesitbroadlysoastoincludeallprincipalpartieswhoinvolveinthe

commissionofthecrimeeitherasamaterialcriminal,moralcriminalorindirectcriminal.

Personsmayalsobecategorizedasco-criminalsingeneralcrimes(w/ccanbecommittedby

anyone.Thisrelatestohomicide,theft,robbery,bodilyinjury)andspecialcrimes(w/crequires

specialqualification.)

Section.2.Participation In The Secondary Capacity-exists eitherbefore orduring the

commissionofthecrime,incitementorcomplicity(accessories).

CriminalConspiracy-Conspiracyisdefinedasanagreementbetweentwoormorepersonsto

effectsomethingunlawful.Incaseofconspiracythereisaneedofanovertagreementbeyond

independentintentionsofthepersonsinvolvedwhichofcourseconstitutesthematerialelement

ofthecrime.

*Thecrimeofconspiracyiscompletedatthemomentwhentwoormorepersonshaveagreed

thattheywilldoatonceoratsomefuturetimeanactwhichisunlawful.

*IntheEthiopianlaw,conspiracy,asarule,isnotconsideredtobeanindependentcrime.Rather,

itisagroundforaggravatingpunishmentwhenpersonsparticipateinthecommissionofacrime

basedonprioragreementasperArt38(1).

*Thoughourlaw disregardstheactofconspiracyasanindependentcrime,Article38(2)
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providesexceptionsthatitistakenasanindependentcrime

ParticipationOfJuridicalPersonsInA Crime-CC makesboththejuridicalpersonandits

officialsoremployeeswhocommitacrimecriminallyliable.

AccessoriesAfterTheFact:Art.40-440,682,460

UNIT-I

CRIMINALRESPONSIBILITY

GeneralDefenses:-arecircumstancesthatrelieveanaccusedfrom convictionofguiltandits

consequentpenalty.Zesergeneraldefenses,toallcrimes(excusesandjustifications)&special

defenses4specialcrimes.

-TheCriminalCodeof2005doesnotfollowthisdichotomy.

Excusesaredefensesthatarisebecausethedefendantisnotblameworthyforhavingactedina

waythatwouldotherwisebecriminal.thefocusisontheindividualcriminalratherthanonthe

crimecommitted.

Defensesthatarisewhenthedefendanthasactedinawaythatthelawdoesnotseektoprevent

arecalledjustificationdefenses.whenthereisanattackonlegallyprotectedrights,thesteps

takentoreversetheattackisjustifiableact.

Section1:CriminalResponsibilityandIrresponsibility

Responsibilityisaperson’smentalfitnesstoanswerinacourtforhis/heraction.Personsare

criminallyliableonlyiftheyareresponsiblefortheiracts.

Responsibilityorirresponsibilityisconcernedwiththecriminals’awarenessandtheircapabilities

tocontroltheiraction.

Irresponsibilitymayariseinthreecases.Withregardstoadults,itmayarisefrom insanityor

intoxication,andwithregardstoinfants,itmayarisefrom theirimmaturity.

*AbsoluteIrresponsibility:Art.48

Responsibilitycouldnotbedefinedinapositive,butonlyinanegativemanner,andthisiswhy

mostcodesincludingtheoursdonotdescriberesponsiblebutirresponsiblepersons.
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Insanity:-isacompletedefensetoacriminalcharge.Hehasnomensrea.

adefendantfirst,doesnotknowthenatureandqualityofhisact(noactrequirement),secondhe

doesnotknowthewrongfulnessofhisact(nomensrea).

*LimitedResponsibility:Art.49-guiltybutmentallyill.Suchapersonmayneitherberelievedof

liability,sinceheisnotfullyirresponsible,norshouldhebeliabletoafullpunishment,sinceheis

notfullyresponsible.

Thisisaquestionofdegreemayarise.Inmostcasesonlyexpertevidencewillenablethecourt

todecidewhetherandtowhatextenttheaccusedisirresponsible.

Apersonisnotpartiallyresponsibleforthesolereasonthatheisoflow intelligenceorpoor

education.

Section.2.Intoxication-IntentionalorCulpableIrresponsibility:Art.50

*VoluntaryandInvoluntaryIntoxication-ThemaindeferencebetweenArt.50and48,49isnot

the bio-psychologicalcondition ofthe offenderbutitis the condition,thatcreates the

irresponsible nature ofthe offender.itis the doerwho puts himselfinto a condition of

irresponsibilityoroflimitedresponsibilitybymeansofalcoholordrugsorbyanyothermeans.

Sub-Art. Stateofthe

Defendant

State

InducedBy

Crime

Committed

Legal

Consequence

Art.

50/1

Absoluteor

Limited

irresponsibilit

y

Ownfault

(Voluntary

Intoxication)

Intentionally

(In order

to…)

Fully liable to

punishment

Art50/2 Absoluteor

Limited

irresponsibilit

y

Ownfault

(Negligence

)

Negligently Punishable for

negligent

commission of

thecrime

Art.

50/3

Absolute

irresponsibilit

y

Ownfault Accidentally

(Neither

contemplate

d nor

intended)

Punishableunder

Art.491provided

the crime is

punishable with

atleast1year.
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Art.

50/4

Absolute

irresponsibilit

y

No faulton

hispart

(i.e. has

been

coerced)

While

incapableof

forming any

mental

element

Shallnotbeliable

topunishment

Section.3.Infancy/Immaturity0-9:Art.52

aninfantisincapableofdistinguishingbetweenrightandwrongandsonocriminalresponsibility

couldbefastenedinregardtohisdeeds.

Youngpersons9-15,arecriminallyliableb/c.First,personsbegintounderstandthenatureof

theiracts,tobeabletoform adecisionandtokeeptoitbetweentheageofnineandfifteen.their

intelligenceandvolitiondevelopandbecomegraduallyclosertothoseofadults.

Secondly,thecommissionofacrimeshowsthatthetimehascometotakeactionbecauseno

actionhasbeentakenathomeorschoolorithasfailed.

theprimaryaimsofanyactiontakenwithrespecttoyoungpersonsareandmustbeeducation

andcorrection.Tomakezem usefulcitizens.

TransitoryAge15-18:thecourthasthreeoptions.First,itmayorderanyofthepenalties

applicabletoadultsandmitigateitaccordingtoarticle179.Secondary,itmayorderoneofthe

specialpenaltiesapplicabletoyoungpersons.Finally,thecourtmayorderspecialmeasures

applicabletoyoungcriminalsbasedontheconditionslaiddownunderarticle177.

UNIT-II

AFFIRMATIVEDEFENSES

legaldefensesagainstacriminalcharge.

Section.1.Lawful,JustifiableandExcusableActs:

TheEthiopianCodedoesnotfollowlawful(actsdoneincircumstanceswhichlegitimatethem),

justifiable(actsdoneincircumstancesexcludingintentionalguilt)&excusable(actsdonein

circumstancesreducingthedegreeofguilt)classesofactswithrespecttowhichtheordinary



ስለ-ሕግየሕግአገልግሎት/AboutLawLegalService
@ethiolawblogበቴሌግራምተቀላቀሉ

93

rulesconcerningcriminalguiltdonotapplyorfullyapply.

LawfulActs-(ActsRequiredorAuthorizedbyLaw:Art.68)Becauseoftheexistenceofthelegal

rightordutytoact,theact,whichwouldotherwisebecriminal,isalegitimateoneforwhichthe

doerisnotpunishable.

A.ActsRelatingtoPublic,StateorMilitaryDuties

B.RightofCorrectionorDiscipline:-Art.2039(c)oftheCivilCodeimpliedlyauthorizingthe

parents,guardiansandmasterstousereasonableuseofforceforthepurposesofchastisement.

Art.576/3OFccLIMITSZISRT.

C.ExercisingPrivateRights:-Arts.1148and2076(2)justifytheprotectiveactionsofaholder.

*ProfessionalDuty:Art.69-Actsdoneintheexerciseofaprofessionaldutycomewithinthe

generalcategoryofactsauthorizedbylaw.Itisexemptedb/cthefactthattheactisorderedby

law.

ifadoctorterminatesapregnancyonmedicalgroundandreportthattotherightauthority,ashe

isrequiredtosobylaw,hewouldnotbepunishedforbreachofprofessionalsecrecy.

*ConsentAsaDefence:Art.70-Consentingtodonateanyofhisbodilyparts.

*Coercion/Duress:Arts.71&72-adefensethattheactorengagedintheconductchargedto

constituteanoffensebecauseheiscoercedtodosobytheuseof,orathreattouse,unlawful

forceagainsthispersonorthepersonofanother,whichapersonofreasonablefirmnessinhis

situationwouldhavebeenunabletoresist.

likeaninsanepersonorintoxicatedpersonheistotallydeprivedofhisfreedom ofchoiceand

thereforeequallydeservesthesametreatmentaslongasthelossofwillpowerisinvoluntary.

*Superior/SubordinateRelation:Arts.73&74-ariseswhenapersoncommitsanoffenseonthe

orderofsomeonetowhom heowesobedience.Inbothadministrativeandmilitarysuperior.

Section:2.NecessityandLegitimateDefence:

GeneralStateofNecessity:Arts.75-76-thedoingofharm istheonlyalternativetothesuffering
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ofharm.sometimescalledan“actofGod,”,fire,astorm,anearthquake,orashipwreck

necessaryacts,unlikeactsdoneinlegitimatedefense,arenotdeemedtobelawful.Incaseof

necessitytheactordoesnothavetherighttoprotecthisinterestsattheexpenseofthoseof

anotherandisnotauthorizedbylaw tocauseharm solongasheisnotthreatenedwithor

subjectedto,anunlawfulattack.

Underthe1957penalcode,thedefenseofnecessitycoverseveryonewhofallsinastateof

emergency.ThesecondparagraphofArt.75providesforanexceptionwherenecessityisnota

defensenotwithstandingthatallthenecessaryconditionstoraisethedefenseismet.

-TheremustbeaDanger -TheDangermustbeImminent

-TheDangermustbeSerious -TheDangerCouldNotOtherwiseBeAverted

-TheHarm mustbeProportional -theabsenceoffaultonthesideofthedoer.Ifaperson

intentionallycreatesthesituationofnecessity,...

LegitimateDefense:Arts.78,79-whenapersonissuddenlyfacedwithanattacktohisperson

orpropertyandimmediateaidfrom thestatemachineryisnotavailable,thatpersonisentitledto

defendhimselfandresisttheattackandtoinflictontheattackeranyharm thatisnecessaryfor

thepurposeofdefense.

Legitimatedefenseisonespecifictypeofnecessity,andthereforehasmuchincommon.Inboth

cases,asituationofdistressariseswhichcannotbesolvedotherwisethanbythedoingofharm.

D/nces

(i)necessityisbasicallyoneofaggressionwhileanactunderArt78isoneof defense,

(ii)thedoerofanecessaryact,unlikeapersonwhodefendshimself,isnotresistinganunlawful

assault.

(iii)inthecaseofnecessitytheconflictoccursisbetweentwolegitimateinterestsbutinthecaseof

legitimate-defensetheconflictoccursisnotbetweentwolegitimateinterests.

Section.3.MistakeofFact,MistakeofLawandIgnoranceoflaw:Arts.80&81

MistakeofFactandMistakeofLaw-Mistakeorignoranceoffactcanserveasadefenseifit

negatesthestateofmind(mensrea)requiredforthecrime.
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Afactmayconsistsof,aphenomenonperceptiblebythesense.(e.g.thedoermistakesarsenic

forsugar)orastateofmind(e.g.thedoerbelievesthatsomeoneintendstokillhim)

MistakeofLawandIgnoranceofLaw-ordinarilymeansmistakeastotheexistenceofanylaw

onarelevantsubjectaswellasmistakeastowhatthelawis.

Ignoranceofthelaw hasrarelybeensufficienttoexcusecriminalconduct.Itispermittedasa

defenseonlyinsituationinwhichthelawisnotwidelyknownandapersoncannotbeexpected

tobeawareofaparticularlaw(foreigner).

InEth,Art.81(2)CC,ignoranceoflawisnotexcusebutthecourtmayreducethepunishment.

Art.81(3)statesthatinexceptionalcasesofabsoluteandjustifiableignoranceandgoodfaith

andwherecriminalintentisnotapparent,thecourtmayimposenopunishment.Thisstandofthe

criminalcodeshowsthatitstandsinahalfwaybetweenthetwoschools(nodefense&defence

wizexception).

UNIT-III

CRIMINALPUNISHMENTANDITSAPPLICATION

Section.1.DefinitionandPurposeofpunishment:

DefinitionofPunishment:-Broadlyspeakingpunishmentistheresponseofthesocietyto

sociallydangerousbehavior.

PurposeofPunishment-

*Retribution-punishmentsatisfiesthefeelingofrevenge.

*Deterrence:-thepurposeofthepunishmentistodeterthecriminalfrom committingcrimein

futureandtosetasanexampletotheprospectivecriminals.

*Prevention/Incapacitation:-to preventthe criminalfrom committing crimes by physically

disablinghim byseparatinghim andkeepinghim inseclusionfrom thesocietyforacertain

periodoftime.

*Reformation /Rehabilitations-tochangethecharacteroftheoffender.Theefforttorestorea
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mantosocietyasabetterandwisermanandasagoodcitizen.

Section.2.KindsOfPunishments

 OrdinarypunishmentsapplicabletoAdults–BookII,TitleI,Articles90-156.

 Measuresandpenaltiesapplicabletoyoungpersons-BookII,TitleIArticles57-177.

 PenaltiesandmeasuresapplicabletoPettyoffences-PettyCode,BookVIITitleIIArt746-764.

*threecategoriesofpunishmentsmentionedinArticles90-156:

I.Principalpenalties II.Secondarypenalties III.SpecialmeasuresapplicabletoAdults

PrincipalPenalties-canbeputunderthefollowingheads:

-PecuniaryPenalties-art.90-102-Fine,Sequestration&Otherpecuniaryeffects

-PunishmentsRestrictingorDeprivingLiberty–Art.103-116-compulsorylabour,Imprisonment

1.SimpleImprisonment-art106

2.RigorousImprisonment-art108

-DeathPenalty– Art.117-120-themostpreciousrighttolifeembodiedunderArt15ofthe

Constitutionwhichobviouslypermitsthedeprivationoflifeasapunishmentforseriouscrimes

withoutdoubtis interpreted subjectto the mostimportantinternationalinstruments that

guaranteetherighttolife.

SecondaryPenalties-beforeimposingasecondarypenaltythecourthastopronounceaprimary

penalty,whichitdeemstobeappropriateforacrime.However,theymayreplacetheprincipal

penaltyundertheconditionsstatedbytheprovisionofarticle122(2).

SpecialMeasuresApplicabletoAdults-havethepurposesofreformingandeducatingthe

personsothatheabstainsfrom committingfurthercrimewhenhegetsbacktothesocietyafter

servinghissentenceintheprison.

*MeasuresapplicableIrresponsiblepersonsandcriminalswithlimitedresponsibility

*GeneralMeasuresforthePurposesofPreventionandProtection

*MeasuresofaMaterialNature(GuaranteeofGoodConduct,seizureofalldangerousarticles)

* Measures Entailing Restriction on Activities (Suspension and withdrawalofa license,

Prohibitionandclosingofanundertaking)
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*MeasuresEntailingaRestrictiononPersonalLiberty(Prohibitionfrom resortingtocertain

places,Prohibitiontosettledownorresideinaplace,ObligationtoResideinSpecialPlaceor

Area,PlacingunderSupervision,WithdrawalofOfficialPapers,Expulsion)

*MeasuresforthePurposeofInformation(NotificationtotheCompetentAuthority,Publication

oftheJudgment,EntryintheJudgmentRegister)

Section.3.DeterminationOfPunishment:

GeneralPrinciplesofDeterminationofPunishment:Arts.87-89

ExtenuatingCircumstances82-67

Section.4.PostConvictionProcesses

 Suspensionofpenaltyandconditionalrelease,

 PardonandAmnesty129&130

ReinstatementArts.232-237

DifferencesbetweenPardonandAmnesty:

 Pardonisremittanceofpenaltywhileamnestyisageneralpardonespeciallyforpoliticalcrimes

againstgovernment.

 Pardonisgrantedbythecompetentauthoritywhereasamnestyisgrantedbytheappropriate

competentauthority.

 Inpardon,theremissionofsentencemaybewholeorinpartandinamnesty,itisalways

completeremission.

 Pardonmaycompletelyremitthepenaltyorcommutethesametoapenaltyoflessernatureor

gravity.

 Pardonmayapplytoallpenaltiesandmeasureswhetherprincipalorsecondary.Butamnesty

maybegrantedinrespecttocertaincrimesandcertainclassesofcriminalsonly.

 Theorderofpardonmaydeterminetheconditionstowhichitissubjectedtoanditsscope.

Amnestymaybeeitherabsoluteorsubjecttocertainconditionsandobligations.

Pardonshallnotcancelthesentence.However,amnesty,cancelsboththeindictmentandthe

sentenceandbarsordiscontinuesanyprosecutionfrom themomentofitspromulgation.
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ADMINISTRATIVELAW

UNITONE:INTRODUCTIONTOADMINISTRATIVELAW

TheModernWelfareStateandEvolutionofAdministrativeLaw

Thechangeintheroleofgovernmentandtherebythetransformationofthe‘policestate’tothe

‘welfarestate’hasnecessitatedtheneedforconferringmorepowerontheadministrationand

simultaneouslytheneedforcontrollingthispower.

Administrativelaw istheby-productofthegrowingofsocio-economicfunctionsofthestate

andtheincreasedpowersofthegovernment.

Thewelfarestate ineffectivelycarryingoutthesevastfunctionstoattainsocio-economic

justice,inevitabilitywillcomeindirectrelationshipandencounterwiththeprivatecitizens.

Definition-Itstudiesrulesandprinciplesapplicabletothemannerofexercisinggovernmental

powerssuchasprinciplesoffairness,reasonableness,rationalityandtherulesofnaturaljustice.

Purpose-controllingthemannerofexerciseofpublicpowersoastoensureruleoflaw and

respectfortherightandlibertyofindividuals.

SourcesofAdministrationLaw-constitution,legislation,delegatedlegislations(Rules,directives

andregulations),judicialreview(zleastsource).

ScopeofAdministrativeLaw-theproperscopeoftheadministrativelaw isprocedure,not

substance.Thismeans,itisconcernedwiththedecision-makingprocedure(how poweris

exercised),ratherthanthedecisionitself.

I-PublicLaw/PrivateLaw Divide-Theboundariesofadministrativelaw extend onlywhen

administrative agencies and public officials exercise statutoryorpublic powers,orwhen

performingpublicduties.

Theformergoverntherelationshipbetweenthestateandtheindividual,whereasthelater

governstherelationshipbetweenindividualcitizensandsomeformsofrelationshipswiththe
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state,likerelationshipbasedongovernmentcontract.

II-Substancevs.Procedure-Thefocusofadministrativelaw ismainlyonthemannerand

procedureofexercisingpowergrantedtoadministrativeagenciesbythelegislature.

TheoreticalPerspectives-theperspectivesonadministrativelaw aresummarizedbytwo

contrastingmodelslabeledbyHarlowandRowlingas‘redlight’and‘greenlight’theories.

A)Red LightTheory-advocates strong role forthe courts to review administrative

decisions.Itconsidersthatthefunctionoflawistocontroltheexcessesofstatepower.

B)GreenLightTheory-approachconsidersthatthefunctionofadministrativelaw isto

facilitatetheoperationofthestate.Itisbasedontherationalethatbureaucratswill

functionmostefficientlyintheabsenceofintervention.

Itregardslaw notasa controlling mechanism,ratherasfacilitativetool.Consequently,it

considersthecourt’sinterventionasanobstacletoefficiency.

Itisoriginatedfrom theutilitariantradition,whichproposespromotingthegreatestgoodforthe

greatestnumber.

ConstitutionalLawandAdministrativeLaw-ALiscategorizedaspubliclaw.Sodoeszcons.

Constitutionallaw,beingthesupremelawoftheland,formulatesfundamentalrightswhichare

inviolableandinalienable.Hence,itsupersedesallotherlawsincludingadministrativelaw.

AL does notprovide rights.Its purpose is providing principles,rules and procedures and

remedies to protectand safeguard fundamentalrights.itis a toolforimplementing the

constitution.

Bothshareacommonground,andsupplementeachotherintheirmissiontobringabout

administrativejustice.

AdministrativeLawandHumanRights

Bothsystemsoflawaim atrestrainingarbitraryorunreasonablegovernmentalactionand,inso

doing,helptoprotecttherightsofindividuals.

Bothlawsassertthatgovernmentsmustnotintrudeonpeople’sliveswithoutlawfulauthority.

Humanrightslaw isprincipallyconcernedwithprotectingandensuringsubstantiverightsand

freedoms,whereasadministrativelawfocusesmoreonprocedureandjudicialreviewattempts

madetopreserveastrictdistinctionbetweenthelegalityandthemeritsofadecision.

HRLlawisunderpinnedbytheparamountidealofsecuringhumandignity,whereasALismore

committedtogooddecision-makingandrationaladministration.
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AdministrativeLawandGoodGovernance

ALhelpstorealizethethreeunderlyingprinciplesofgoodadministration:i.e.accountability,

transparencyandpublicparticipation.

ALensurestransparencyintheconductofgovernmentadministrationandthedecisionmaking

process.

ALlaysdownthelegalframeworkbywhichpublic’sparticipationisrecognizedandpractically

implemented.

ALensurestransparencyintheconductofgovernmentadministrationandthedecisionmaking

process.

ALenablingcitizenshaveaccesstogovernmentinformation,italsoensuresopennessinthe

decision-makingprocess.Itlaysdownthelegalframeworkbywhichpublic’sparticipationis

recognizedandpracticallyimplemented.

AdministrativeLawandDemocracy

Theirmeetinglinerestsinaccountabilityofallbranchesofgovernment,intheprinciple ofrule

oflaw

The2mayinconflictwhenadministrativeagenciesmakeindividualdecisionsaffectingcitizens’

livesandalsosetgeneralpoliciesaffectinganentireeconomy.

DevelopmentofALinEthiopia

Frenchadministrativelawisknownas“droitadministratiff”,whichmeansabodyofruleswhich

determinetheorganization,powersanddutiesofpublicadministrationandregulatetherelation

oftheadministrationwiththecitizensofthecountry.

InEthitisstillnotwelldeveloped,anditisanareaoflawcharacterizedbythelackoflegislative

reform.

Upto1987,thepreviousthreeconstitutionsofthe1931,1955and1974didnotcontainany

meaningfulandpracticallimitonthepowerofgovernment.

During HIS era, an unsuccessfulattemptwas made to introduce forthe firsttime an

AdministrativeProcedureActthatgovernsthedecisionmakingprocessoftheadministrative

agencies.there was the establishmentofthe office ofthe Ombudsman.Attempts to

establishmentofsometheadministrativecourtsliketheCivilServiceTribunal.

Administrativelaw didn’tshow anyprogressduringtheDergueregime.The1987constitution

wasnotdevisedtolimitthepowerofthegovernment.
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ZFDRECcontainskeyprinciplesofgovernmentadministrationlikeaccountability,transparency,

andpublicparticipation.ItalsoenvisagestheestablishmentoftheOmbudsmanandtheHuman

RightsCommission.

Stillthereisnoadministrativeproceduregoverningadministrativedecision-makingordelegated

legislation,eitheratthefederalorstatelevel.Thereareonlyfew administrativecourtspoorly

organized.

InstitutionalcontrolthroughtheOmbudsmanandtheHumanRightsCommissionisnotas

developedandeffective.

UNITTWO:CONSTITUTIONALFOUNDATIONANDLIMITATIONOFADMINISTRATIVELAW

RuleofLawasaBaseofAdministrativeLaw

RoL provides protection to the people againstthe arbitrary action ofthe administrative

authorities.Onlythelawrules.

Itsproceduralelementsr

A.SupremacyofLaw (PrincipleofLegality)-everyadministrativeactionthatshouldbe

takenaccordingtolaw.

B PrincipleofEquality-equalitybeforethelaw,ortheequalsubjectionofallclassestothe

ordinarylawofthelandadministeredbytheordinarylawcourts.

C ConstitutionIsthearesultoftheOrdinaryLawoftheLand

Substantive(ideological)elementsr

RuleofLaw asaFoundationofAdministrativeLaw-theruleoflaw requiresthatgovernment

shouldoperatewithintheconfinesofthelaw;andthataggrievedcitizenscangotocourt.the

basicpurposeoftheadministrativelawistocontrolexcessiveandarbitrarygovernmentalpower.

SeparationofPowersasaLimitationonAdministrativeLaw-noneofthegovernment,i.e.,the

legislative,executiveandjudicialshouldeverexercisethepowersoftheother,separated&

distinct.

Thesamepersonshouldnotform partofmorethanoneorgan’sjob,Oneorganshouldnot

interferewithanyother&itshouldnotexercisethefunctionsassignedtoanyother.

Thedivisionofgovernmentalpowersintolegislative,executiveandjudicialisnotanexact

classification.Itisabstractandgeneralandtherearemanypowerswhichmaybeassignedto

onedepartment,ordelegatedtoacommission,oragency.
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Eventhoughtheprincipleofseparationofpowersmainlydrawsalinebetweenz3administrative

lawruns,tosomeextent,contrarytothisprinciple.

inordertoensureefficientandeffectiveenforcementoflaws,ithasbecomeacompulsive

necessitytodelegatetheexecutiveandadministrativeagencieswithadditionallegislativeand

judicialpowers(functions).

Delegationoflegislativepowersbythelegislatureisclearlyagainsttheprincipleofseparationof

powers.However,itisjustifiedonpracticalgrounds.

theprinciplemainlyservesasalimitationonthescopeofadministrativelaw,bymakingcourts

nottoquestionthesubstanceofadministrativeaction,butonlyitslegality.

UNITTHREE:ADMINISTRATIVEAGENCIES:SUBJECTSOFADMINISTRATIVE

LAW

Definitionofadm agencies-Anagencyisanydepartment,board,bureau,commission,division,

office,council,committeeorofficerofthestateorapublicbenefitcorporationorpublicauthority

atleastoneofwhosemembersisappointedbythegovernor.

Mostagencieshavenameslikedepartment,authority,commission,bureau,boardetc.

ClassificationofAdministrativeAgencies-basedonmodeofaccountability.

1)thoseagenciesdirectlyaccountabletotheexecutivebranchareknownasexecutiveagencies

(usuallyaccountabletoacertainministry,orcouncilofministries,ortheprimeminister)

2)where those accountable to parliamentare called independentagencies (The Federal

Ombudsman,TheHumanRightCommission,TheNationalElectionBoard,TheAuditorGeneral&

ThePopulationandCensusCommission)

Mode ofCreatinganAgency-arecreatedintwoways:oneisthroughtheconstitution,andthe

secondisthroughactofparliament.

Theonlydifferenceb/nthetwomodesisthatwhentheconstitutionrequirestheestablishment

ofsomeagenciestheHPRhasadutytopromulgatetheenablingactforthatspecificagency.

Whenanagencyiscreatedonlythroughtheenablingact,intheabsenceofconstitutionalduty

from theparliament,itsexistenceistotallydependentonthewilloroptionoftheparliament.

ReasonsfortheCreationofAgencies

A.ProvidingSpecificity-Thelegislativebranchofgovernmentcannotlegislateinsufficient

detailtocoverallaspectsofmanyproblems.

B.ProvidingProtection-Manygovernmentagenciesexisttoprotectthepublic,especially
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from thebusinesscommunity.

C.ProvidingServices

StructureandOrganization-Thestructureandinternalorganizationofanadministrativeagency

maygreatlyvarydependingonthegovernmentpolicyandtheprogrammeitisexpectedto

accomplish.

PurposeofAdministrativeAgencies-Theyareusuallychargedwiththeday-to-daydetailsof

governing.

toregulate,tocontrolmonopolypower,tocontrolexcessprofit,tocompensateforexternalities

(whenthecostofproducingsomethingdoesnotreflectthetruecosttosocietyforproducingthe

goods),Tocompensateforinadequateinformation,Tocompensateforunequalbargainingof

powers,Disbursementofmoneyorothercommodities.

ClassificationofPowersofAdministrativeAgencies

A)Legislative(RuleMaking)Power-itismoreformallydelegatedlegislation,isthepowerof

agenciestoenactbindingrulesthroughthepowerdelegatedtothem bythelegislator.

B)Judicial(Decision–Making)Power-administrativeagenciesthatwriteandenforcetheirown

regulationshavealsooftenbeengiventhepowerofjudgingthem intheirowncourtsandthrough

theirown"administrativelaw"judges.

C)Administrativepower-istheresidualpowerthatisneitherlegislativenorjudicial.

AdministrativeAgenciesinEthiopia– duringTewodros,apartfrom theestablishmentofa

territorialpoliceforceandaregulararmyanyspecificagencychargedwithpublicadministration

wasunknownandnon-existent.Civilservicewere1stestablished.

In1907,EmperorMenelikcreatedthefirstministerialframework.

The1931C laidafoundationfortheexistenceofthefirstadministrativeagenciesinthe

Ethiopianhistoryofpublicadministration.(recognizedtheexistenceoftheexecutivebranch.)

The1987Cgavealladministrativepowerstothecouncilofministers.

In1995Cadministrativeagenciesareestablishedatthefederalandstatelevel.Theconstitution

doesnotdirectlyorindirectlymakeareferencetoadministrativeagenciesaspartsofthesystem

ofgovernment.Itrecognizestheseparationofpowersamongthethreebranchesofgovernment.

Thismeans,ineffect,thesourceoflegislativeandjudicialpowerofadministrativeagencies,

typicallythoseatthefederallevelcouldnotbeeasilyjustifiedonconstitutionalgrounds.For

instance,theconstitutiondoesnotinanywayallow HPRtoshareortransfersomeofitslaw
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makingpowerstoagenciesheadedbyunelectedofficials.Legislationthroughdelegationisonly

mentionedwithrespecttothecouncilofministers.

Twotypesofagenciesexistatthefederallevel:Theseareindependentandexecutiveagencies.

DuetothelackaprecisedefinitionofanadministrativeagencyinEthiopia,everygovernment

entitypartiallyorfullyfundedbythegovernmentisconsideredtobeanadministrativeagency.

UNIT FOUR: RULE-MAKING (QUASI-LEGISLATIVE) POWER OF

ADMINISTRATIVEAGENCIES(DELEGATEDLEGISLATION)

TheNatureandDefinitionofDelegatedLegislation-Anyotherlegislationthatissubordinateor

auxiliarytoprimarylegislationisknownasdelegated(orsometimesancillary)legislation.

Itmeanstheexerciseoflegislativepowerbyanagencythatissubordinatetothelegislature.

TheNeedforDelegatedLegislation

Clearlyparliamentdoesnothavetimeorresourcestoenacteverysinglepieceoflegislation

itwillbefarfrom beingflexiblewithoutdelegatingsomeofitspowerstotheexecutive.

TechnicalitySubjectofMatter-Membersoftheparliamentarenotexperts,andsotheycannot

comprehend the technicalityofthe subjectmatterofsome economic and socialissues.

Technicalmattersaredistinctfrom policyissues.

Duringemergency,itmaynotbepossiblefortheparliamenttopassnecessarylegislationtocope

upwiththesituations.

TheoreticalObjectionsagainstDelegatedLegislation

-thedoctrineofnondelegabilityofpower,whichholdsthatpowerdelegatedtoonebranchmay

notberedelegatedtoanother.(Peopleelecttheirrepresentatives)

Sincetheconstitutionentrustedapowertoonedepartmentshouldbeexercisedexclusivelyby

thatdepartmentwithoutencroachinguponthepowerofanother.

ScopeofDelegatedLegislation

Thelegislatureafterformulatingthefundamentallaws,candelegatetoadministrativeagencies

theauthoritytofillingapswhichisanauthoritynecessarytocarryouttheirpurposes.

onlythesubsidiarypartofthelegislationcouldbedelegated.thelegislativebodyoughttostate

anintelligibleprincipleandthattheexecutivebranchwouldmerelyfillinthedetails.

Thedelegatedlegislationmustbeconsistentwiththeparentactandmustnotviolatelegislative

policyandguidelines.

Form andClassificationofAdministrativeRuleMaking
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1)Regulation-Art71(13)oftheF.D.R.E.C,thecouncilofministershasthepowerofissuing

regulations.

2)Directive-rissued by each adm agency to implementregulations and otherprimary

legislations.

Inotherclassification

A-Enablingact-Suchactscontainan“appointeddate”clauseunderwhichthepowerisdelegated

totheexecutivetoappointadatefortheacttocomeintooperation.thelegislatureprescribes

thegunandthetargetandleavesittotheexecutivetopressthetrigger.

B-Extensionandapplicationact-usedfortheextensionandapplicationofanactinrespectofa

territory,oragivenfordurationoftime.

C-Dispendingandsuspendingact-tomakeexemptionsfrom all,oranyprovisionoftheactina

particularcaseorclassofcases.

D-Classifyingandsanctioningacts-tofixstandardofpurity,qualityorfitnessforhuman

consumption.

E-Penaltyforviolationacts-toprescribepunishmentfortheviolationofrules.

UNITFIVE:JUDICIALPOWEROFADMINISTRATIVEAGENCIES

MeaningandNatureofAdministrativeAdjudication

theagency’sdecisionmusthaveabindingeffectonthepartiesindisputewithoutanyneedfor

confirmationbyanyotherorgan(conclusivenessoftheagency’sdecision).

While exercising theiradjudicatorypowers,administrative agencies normallyfollow preset

procedures.

interpretationoflaws,applicationoflawstoresolvespecificfactualdisputesanddeclarationof

laws

the draftfederaladministrative procedure proclamation ofEthiopia (2001)exclude some

administrativeacts,whichmaypassthegeneraltest,from thedefinitionofadjudication.

FormsofAdministrativeAdjudication

1)InformalAdjudication-ittriestoprovidetheminimalstatutorysafeguardsfortheprotectionof

fundamentalrightsofindividuals&itdoesnotinvolvefull-blowntrialtypehearing.

hearinginthemajorityofcasesdoesnotinvolveoralhearing,butwrittensubmissionofopinions,

arguments,data,andsoon.
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Themoretheprocessofadministrativeadjudicationishighlyformalized,thelesswouldbethe

resultantadvantages soughtfrom the delegation ofadjudicatorypowers to administrative

agencies.

2)FormalAdjudication-isanalmostfull-blowntrialtypehearingfrom notificationofchargesto

renderingdecision.

Thegreateranagency’sactiontendstoencroachtothefundamentalconstitutionalrightsof

individuals,thegreatershouldbetheproceduralprotectionsprovidedtosuchindividuals.

Todate,Ethiopiahasnotcomeupwithaninstrumentthatprovidesuniform standardsor

guidelinesthatregulateadministrativeagencies’adjudicationprocess.

Federaladministrativeagenciescan referto thisdraftdocument(2001)likeanyotheran

unbindinglegalliteratureattheirdiscretion&thereistheprinciplesofdueprocessoflaw.

TribunalsandtheTribunalSystem

Tribunalsradministrativecourtsw/crtheforumswhereadministrativedisputesarebeing

formallyresolved.

Tribunalsarebodiesestablishedoutsidethestructureofordinarycourtstoadjudicatedisputes

thatinvolvethegovernmentasapartyonmatterspertainingtogovernmentalfunctions.

TheAdvantagesandDisadvantagesofAdministrativeAdjudication

Itis done with the purpose to provide cheap,accessible,informal,convenient, speedy

(expediency)andspecializedjustice.

Buttherewillbelackoflegalexpertise,partiality(asmanyorallofthemembersofthe
administrativetribunalsareatthesametimeemployeesofthevariousofficesoragencies,they
mightnotbefreefrom biasandpartialitytowardstheagency),violationoftheprincipleof
separationofpowersandruleoflaw(b/cadjudicationistheprimarybusinessofordinarycourts)

TheOrganizationalStructureofAdministrativeTribunals

InEthiopia,likeinmanycommonlaw countries,thereisnointegratedadministrativejustice
system.Therearesomesectorwisetribunal-likeadjudicatingagencies/knownbydifferent
namessuchasdisciplinarycommittees,boards,commissionsandsoon,thathavethefirst
instance(original)&appellantjurisdiction.

Therearealsosecondinstance(reviewingagencies/tribunals)thatareformedbystatutesto
heargrievancesonappealindifferentareasoftheadministrationactivities.Eg.FederalCivil
ServiceCommissionAppealTribunal,theSocialSecurityAppealTribunalandtheTaxAppeal
Tribunal.

In2001procl,intendedtoestablish“FederalAdministrativeGrievancesAppellateCourt”,whichis
adivisionwithintheFederalHighCourt.

Qualification,AppointmentandDismissalofAdministrativeJudges
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Thereisnogeneralrequirementset.

Inquiries-areorgansconcernedwithfact-findingdirectedtowardsmakingrecommendationson

questionsofpolicy.

Thetypicaltribunalfindsfactsanddecidesthecasebyapplyinglegalruleslaiddownbystatute

orregulation.Thetypicalinquiryhearsevidenceandfindsfacts,butthepersonconductingit

finallymakesarecommendationtoaministerastohow shouldtheministeractonsome

questionsofpolicy.

UNITSIX-CONTROLINGMECHANISAMSOFGOVERNMENTALPOWERS

TheNeedforControllingthePowersofGovernment-forcontrollingabuseofpowers.

Controlling Mechanisms-Internaladministrative review bysuperiorofficials,Parliamentary

control,Politicalcontrol,Externaladministrative review bytribunals,Externalscrutinyand

recommendationsbyOmbudsmenandotherwatchdoginstitutions,massmediacontrollingand

Judicialcontrol.

Benefits

 Improvesthequality,efficiencyandeffectivenessofgovernmentdecision-making;

 Enablespeopletotestthelegalityandmeritsofdecisionsthataffectthem;

 Providesmechanismsforensuringthatthegovernmentactswithinitslawfulpowers;

 Providesmechanismsforachievingjusticeinindividualcasesand

 Contributestotheaccountabilitysystem forgovernmentdecision-making.

UNITSEVEN:JUDICALREVIEW

JudicialreviewVs.MeritsReview

Intermsofpurposeandscope,meritsreview ofanagency’sdecisionisdifferentfrom judicial

review(technicalreview).

thepurposeofmeritsreviewactionistodecidewhetherthedecisionwhichisbeingchallenged

wasthe‘correctandpreferable’decision.

Theprimarypurposeofjudicialreview istokeepgovernmentauthoritieswithintheboundsof

theirpower.
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Theissueinmeritsreview istotestwhetherdecisioncomplainedis‘rightorwrong’& the

reviewingbodywouldmakeadifferentdecision

Meritsreviewissaidtobethesoleresponsibilityoftheexecutive,becausethepersonortribunal

conductingthereview‘standsintheshoes”oftheoriginaladministrativedecisionmaker.

injudicialreview,whilereviewinganagency’sdecision,thecourtisconcernedwiththelegalityor

illegalityofthedecisionunderreview.

Thereviewingcourtdoesnotsubstituteitsownnewdecisioninplaceofanagency’sinvalidated

decisiononaccountofillegality.

Unlikemeritsreview whichisstatutoryinorigin,thesourceofjudicialpowerisnotstatute;

statutoryauthorityisnotnecessarythecourtissimplyperformingitsordinaryfunctionsinorder

toenforcethelaw.

TheBasesofthePowerofCourtstoSuperviseAdministrativeAction

1)agroupofstatuteswhichestablishesanagencyandincorporatesprovisionsforthereviewof

itsactions.

2)thereisabranchofremedieswhichhasbeendevelopedbythecombinedactionofthe

commonlaw andstatutesconsolidating,simplifying,orinsomeotherwaysreformingthe

commonlawremedies.

InEthiopia,thereisnoclearlydefinedjurisprudenceontheevolutionandstatusofthejudicial

review.

Thepowerofthecourttoreview administrativedecisions,thus,maybederivedfrom thevery

principleofseparationofpowerthatvestsjudicialpowerinthejudiciaryandthedoctrineofrule

oflawenshrinedundertheFDREC.

the parentacts thatcreate the respective agencies mayalso empowercourts to review

administrativedecisionsunderspecifiedconditions.

GroundsofJudicialReview-totestthelawfulnessofgovernment’sdecisions.

-Whenthereexistsubstantiveultravires(wherethedecisionmakerpassesdecisionsonmatters

fallingoutsidetheboundaryofhisstatutorypowers)

-Proceduralultravires(Evenifthedecision-makerpassesadecisionwithinthescopeofthe

statutorypowerconferreduponhim,adecisionmaypasseddisregardingmandatory(formal)

proceduralrequirements.)

Theterm ‘ultravires’means‘withoutpower’,while‘intravires’means‘withinpower.’
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-JurisdictionalError(eitherduetothewronginterpretationofthelaworthewrongappreciation

offactsthatareessentialconditionsprecedentforassumingjurisdictionoverasubjectmatter.)

-errorsoflaw-‘errorsgoingtojurisdiction’(jurisdictionalerrorsoflaw)anderrorsoflaw‘within

jurisdiction’.

-failuretodischargeastatutoryduty -abuseofpower(broadultravires) -Unreasonableness

-proportionality-aseverpenaltyforasmalloffencemaybechallengedbasedontheprincipleof

proportionalityorreasonableness.

-irrationality-thedistinctionbetweenirrationalityandunreasonablenessisnotassuchclear.But

Failuretoexercisediscretionproperly,abusingit,failingtoexerciseanydiscretionatall,An

authorizeddelegation,applyingpolicywithoutflexibility:Usesofpowerforanimproperpurpose

ortofrustratethelegislativepurpose;Formingdecisiononbasisofirrelevanciesorignoring

relevantfactors;Andunreasonablenessrinit.

-BadFaith

LimitationsonJudicialReview

1)Standing -inorderto obtainleave/permissionto bringanactionforjudicialreview,the

applicantmusthavesufficientinterestinthemattertowhichtheapplicationrelates.Article37of

FDREC.

Indeterminingwhetherornottheapplicanthassufficientinterest(locusstandi)forjudicial

review,thegeneralopinionisthatthelegalandfactualcircumstancesofeachcaseneedtobe

consideredcritically.

thepurposeofthestandingrequirementsissimplyto‘filterout’unmeritorious,frivolousortrivial

applications,andtherebytosavethecourttime.

Concerningapplicationforjudicialreview bypressuregroups,thereisnoconsistentpractice

amongjurisdictions.

2)Justiciability-“Justiciablecontroversy”isacontroversyinwhichapresentandfixedclaim ofrightis

assertedagainstonewhohasaninterestincontesting;rightsmustbedeclareduponexistingstateof

factsandnotuponstateoffactsthatmayormaynotariseinfuture.”

Courtsareexpectedtoentertainonlyissuesthatcanbelegitimatelyjudicialized(justiciableissue)–

issuesthatcanbeconclusivelyresolvedthroughtheapplicationorinterpretationoflawsinforce.

So,thejudiciaryshouldrefrainfrom undulyinterferinginmattersthatareexclusivelyentrustedtothe

otherorgansofthegovernment.
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3)ExhaustionandRipeness-Judicialreviewisthelastresortthatcanbeinvokedbyapartyaggrieved

bythedecisionofanadministrativebodyafterexhaustingalltheavenuesoragencyinternalremedies

availableintheconcernedagency.

Inordertoinvokejudicialreview,thecasecomplainedofmustbe‘ripeforreview’. Itrequiresthe

complainanttowaituntiltheconcernedagencyhaspasseditsfinaldecision.

Bothrequirementsaredesignatedtopreventprematurecourtinterventionintheadministrationprocess.

4)FinalityClause-althoughthesourceofthereviewingpowerofthecourtisnotstatute,suchpowercan

beexcludedbyincorporatingafinalityclauseinastatute(theParentAct).

However,suchexclusionhasto beexpresslystatedifitisneededto haveeffectinlimitingor

eliminatingtheinherentpowerofthecourt.

Butwhataboutincasethelegalityofthefinalityclausethatprohibitsjudicialreviewisquestionable?In

Eth,wheretheconstitutionalityofthefinalityclauseisamatterofinterpretation,thisisexclusivelythe

poweroftheHouseofFederation.

UNITEIGHT:REMEDIESANSGOVERMENT(ADMINISTRATIVE)LIABILITY

Remedies-thevarietiesofawards/relievesthatmaybegrantedbythereviewingcourtfollowing

anapplicationforjudicialreview.

1)PublicLaw Remedies-Technicallyspeaking,theyrprerogativeremedies&maybeinvokedbyan

applicationforleaveforjudicialreviewbutthisisnotthecaseinmostprivatelawremedies.

-certiorari-alsoreferredtoasquashingorder,isaprocedurethroughwhichthereviewingcourt

investigatesthelegalityofanagency’sdecisioncomplainedof,andwillquashornullifywhere

thedecisioninquestionisfoundtobeultravires.

-prohibition-isanorderissuedbyahighercourttopreventaninferiortribunaloradministrative

authorityfrom exceedingorfrom continuingtoexceeditsauthority,orfrom behavingultravirally

whiledealingonmattersthataffecttheinterestofthecomplainant.Theapplicantmayseekboth.

-Mandamus(mandatoryorder)- certiorariandprohibitionareconcernedwithcontrolofthe

exerciseofdiscretionarypowers,whereastheprerogativeorderofmandamusisdesignedto

enforcetheperformancebygovernmentalbodiesoftheirduties.

-Quowarranto-wasoriginallyaprerogativewritwhichtheCrown[intheUnitedKingdom]could
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usetoinquireintothetitletoanyofficeorfranchiseclaimedbythesubjectuntilz16C.

-habeascorpus(producethebody)physicalrelease,isusedtoobtainthereleaseofsomeone

whohasbeenunlawfullydetained,e.g.,wrongfullyarrested.

Private(Ordinary)LawRemedies

-Aninjunction-itisinthediscretionofthecourtwhetherornottograntit.Itisacourtorder,

whichinthemajorityofcasesthatordersthepartytowhom itisaddressednottodoaparticular

act.

-Declaration-Thisissimplyaskingthecourttomakearulingonwhatthelawissaysinrelationtoa

certainuncontestedfact.Itsmainpurposeistodetermineorascertainwhatthelaw sayswithout

changingthelegalpositionorrightsoftheparties.

-damages(compensation)-itistorepairthepecuniaryornon-pecuniaryharm inflicteduponthe

complainantbecauseofadministrativewrongs.

LiabilityoftheAdministration

LikethepracticeinEnglish,butunliketheFrenchone,thetortuousliabilityoftheadministration(the

stateanditsservants)inEthiopiaisgovernedbytheordinarylawofthecountry.AndliketheFrench

practice,butunliketheEnglishone,thetortuousliabilityofthestateanditsservantsinEthiopiaisnot

limitedtofaultbasedliabilities.

Concerningthecontractualliabilityofthestate,too,thepracticeinEthiopianeitherfitsthecommonlaw

northecontinentallawcounterparts.Normally,thestateiscontractuallyliablefordamagesitcausedto

acontractingpartyduetobreachofitscontractualobligation.Specialprovisionsthatparticularlydeal

withadministrativecontractareincorporatedundertheEthiopianCivilCode.

regularcourtsdeterminethecontractualliabilityofthestateanditsadministrativeunitsinEthiopia,like

thecommonlawcounterparts;butunlikethepracticeinFrenchwhereadministrativecourtsentertain

jurisdictionondisputesrelatedtoadministrativecontract.

whileprovidingimmunitytosomeofficialsseemsacceptablefrom policyperspective,itshouldnotbe

doneattheexpenseofindividualvictims.
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7TAXLAW

ChapterOne:GeneralIntroduction

DefinitionandClassificationofTaxes

Taxesaredefinedtobeburdens,orcharges,imposedby"thelegislativepowerofastateupon

personsorproperty,"to"raisemoneyforpublicpurposes."Itisapowerinherentinsovereignty,

andwithoutwhichconstitutionalgovernmentcannotexist.
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Ataxisacompulsorycontributionofpersonstowardtheneedsofgovernment.

(a)thatataxinvolvescoercionuponitsbearers,

(b)whoareineverycase,eithernaturalorlegalpersons,and

(c)aspecificpublicpurposeasitsend.Taxationincludestheprocessesoflevying,collecting,

andpayingtaxes.

Acommonlyappliedclassificationoftaxesisintodirectandindirecttaxes.Theclassificationof

taxesintodirectandindirectowestotherelationshipbetweenthenatureofthetaxesandthe

reasonforpaymentofthetaxes.

Adirecttax-thetaxpayerisnotabletopasstheburdentosomeoneelse.Accordingly,direct

taxesarepaidentirelybythosepersonsonwhom theyareimposed.

anindirecttax-isataxwherebythetaxpayer’sburdentopaythetaxcaneasilybepassedonto

anotherperson.

Insharingofrevenues,taxesaregroupedintothree:central(thatoftheFederalGovernment),

regionalandjoint.

GeneralTheoriesandPrinciplesofTaxation

*Anindividualistictheory-Everypersonneeds,say,protectionandjustice,andexperienceshows

thatthesecanbestbeobtainedinasociety;thetaxeshe/shepaysmaybeaquidproquo,a

paymentfortheservicesrendered.

*socialisticview-aStatecanbeconsideredasthemostdefiniteinstitutioninsociety;and,

further,sincefrom onepointofviewwealthhasnomeaningexceptinasociety,thepartplayed

bythatsocietyintheproductionofwealthmaybelookeduponasmakingtheState"theresidual

ownerofallincomewhichexceedstherequirementsofmaintenanceandnormalgrowth”

Thetwocentralprinciplesoftaxationrelatetotheimpactoftaxonefficiency(concernedwiththe

allocationofresources)andequity(fairness)(concernedwiththedistributionofincome).

Efficiencycanbemeasuredagainstthreestandpoints:administrativecosts,compliancecosts

andexcesscosts.Thesethreerelatetothecostofoperationofthetaxsystem,toitsflexibility
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andcertainty.

equityorfairnessisfurtherhighlightedbytwoprinciples:theability-to-payprincipleandthe

benefitsprinciple.Theability-to-payprincipleimpliestwothings:

i) HorizontalEquity:Peopleinequalpositionsshouldbemadetopaythesameamountof

taxes.

ii) VerticalEquity:Ataxsystem shoulddistributetheburdenofpayingtaxesfairlyacross

peoplewithdifferentabilitiestopay.

GeneralIntroduction to FiscalFederalism and Division ofRevenues underthe Ethiopian

Constitution

fiscalfederalism isthestudyofhow competencies(expenditureside)andfiscalinstruments

(revenueside)areallocatedacrossdifferent(vertical)layersoftheadministration.

Itisthedivisionofpublicsectorfunctionsandfinancesamongdifferenttiersofgovernment.

Whilefiscalfederalism constitutesasetofguidingprinciples,aguidingconceptthathelpsin

designingfinancialrelationsbetweenthenationalandsub-nationallevelsofthegovernment,

fiscaldecentralizationontheotherhandisaprocessofapplyingsuchprinciples.

Themaineconomicrationalebehindfiscaldecentralizationisimprovingefficiencyofpublic

resourceutilization,creatingenablingenvironmentforprivatesectordevelopmentandthegrowth

ofthenationaleconomy.

theideasoffiscalfederalism arerelevantforallkindsofgovernment,unitary,federaland

confederal.

Applicationdiffersbecauseunitaryandfederalgovernmentsdifferintheirpolitical&legislative

contextandthusprovidedifferentopportunitiesforfiscaldecentralization.

fiscalfederalism isageneralnormativeframeworkforassignmentoffunctionstothedifferent

levelsofgovernmentandappropriatefiscalinstrumentsforcarryingoutthesefunctions.

Fiscalfederalism inEthiopiahasbeenadoptedwithinauniquepoliticallandscapeofethnic

federalism.

Fiscalfederalism derivesitsnatureandcharacteristicsfrom constitutionalprovisionsaswellas

thestateofeconomicdevelopment,thepatternofincomeandresourcedistribution,andthe

institutionalcapacityofthesystem.

TheEthiopianTaxReform of2002

coupledbyaseriesofreductionintheimporttariff,excisetaxandincometaxandwideningof
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thebudgetarydeficit,introducinganeutralandefficienttax,i.e.theVATwithbroadtaxbaseVAT

wasconsidered.sinceJanuary,2003. 

MajorTypesofTaxesinEthiopia

1.ValueAddedTax(VAT)-Thisisasalestaxbasedontheincreaseinvalueorpriceofproduct

ateachstageinitsmanufactureanddistribution.

2. ExciseTax-thisisimposedandpayableonselectedgoods,suchas,luxurygoodsandbasic

goodswhicharedemandinelastic.Itisthetaxongoodsthatarehazardoustohealthandwhich

arecausestosocialproblemswillreducetheconsumptionthereof.('ExciseTaxProclamationNo.

307/2002')

3.TurnoverTax-thisisanequalisationtaximposedonpersonsnotregisteredforvalue-addedtax

tofulfiltheirobligationsandalsotoenhancefairnessincommercialrelationsandtocomplete

thecoverageofthetaxsystem.

Administrativefeasibilityconsiderationslimittheregistrationofpersonsunderthevalue-added

taxtothosewithannualtransactionstothetotalvalueexceeding500,000Birr.

Rateofturnovertaxis2%ongoodssoldlocallyand10%onothers;Proc307/2002.

4. IncomeTax-incometaxableundertheEthiopianIncomeTaxProclamationNo.286/2002.

5.Businessprofittax-taxablebusinessincomeofbodiesistaxableattherateof30%

SourcesofEthiopianTaxLaws

Taxlawsbasicallyemanatefrom legislative,administrativeandjudicialsources.

ThefirstlawthatcanbetakenasasourceistheFDRECwhichhasnumerousprovisionsdealing

withtheadministrationoftaxes.Thenafter,thereareanumberofproclamationsandregulations

dealingwithtaxesinthecountry.

ChapterII:IncomeTax

GeneralDefinitionsandtheNotionofIncome

Accordingtotheproc286/2002,incomeisdefinedas“everysortofeconomicbenefitincluding

nonrecurringgainsincashorinkind,from whateversourcederivedandinwhateverform paid

creditedorreceived”.ItssourcesarelisteddowninArticle6.

‘grossincome’istakentomeanthetotaloraggregateincomereceivedbyanindividual.

‘taxableincome’referstotheamountofincomeonwhichactualincometaxischarged,levied

andcollectedafteralldeductionshavebeenmadeinaccordancewiththerelevantlaws.

IncomeTaxJurisdiction:GlobalJurisdictiononResidentsandSourceJurisdictiononnon-
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residents

IncomeTaxProclamationof2002revealsthat,inEthiopia,incometaxhasglobaljurisdictionon

residentswhereasithasasourcejurisdictiononnon-residents.

theproclamationhasapplicabilityonnon-residentsofthecountrytotheextentthatthesourceof

theirincomeisinEthiopia,art3/2

TheForeignTaxCredit-Article7-ifduringthetaxperiodaresidentderivesforeignsource

income,theIncomeTaxpayablebythatresidentinrespectofthatincomeshallbereducedby

theamountofforeigntaxpayableonsuchincome.

However,thereductionoftheIncomeTaxshallnotexceedthetaxpayableinEthiopiathatwould

otherwisebepayableontheforeignsourceincome.

TheSchedulerSystem ofEthiopianIncomeTaxation

Therearetheglobalandtheschedularsystemsoftaxation.

intheglobalsystem ofincometaxationisthatthetaxisimposedonthetotalincomeofan

individualregardlessofthetypesofactivitiesthathe/shepursuesandregardlessofthesources

from whichhe/sheobtainedhis/herincome.Individualhastodeclarehis/heraggregateincome

forthepurposeoftaxation.

theschedulersystem

-takesthedifferentsourcesofincomeofanindividualintoconsiderationforthepurposeof

taxation.

-incomeisidentifiedbyitssourcesandeachsourcehasitsownproceduresandratesforthe

determinationofincometax;therebyrequiringanindividualtodeclarehis/herincomefrom each

sourceseparately.

-each sourceofincomeisconsidered to haveitsown identifying uniquefeaturesforthe

purposesoftaxation.

-beforetaxation,sourcesofincomehavetobeproperlyidentifiedaccordingtothecorrect

schedulesetbythesystem.

1)ScheduleAIncome-collectedfrom employment.

Articles2(12)and12employmentisanyarrangement,whethercontractualorotherwise,whereby

anindividualtobecalledtheemployeeisengaged,whetheronapermanentoronatemporary
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basis,toperform servicesunderthedirectionandcontrolofanotherpersontobecalledthe

employer.

2)ScheduleBIncome-earnedfrom rentalofbuildings.

theprinciplethattaxhastobepaidonincomefrom rentalofbuildingsremainingasitis,a

taxpayerwholeasesfurnishedquartersisliabletopaytaxontheincomethathe/shereceives

from theleaseofthefurnitureandequipmentintheleasedquarters.

3)ScheduleCIncome-earnedfrom businesses,i.e.from entrepreneurialactivities.

Article2(6)businessortraderefersto“anyindustrial,commercialorvocationalactivityorany

otheractivityrecognizedastradebytheCommercialCodeofEthiopiaandcarriedonbyany

personforprofit.”

businesses(bodies)are required to pay30% flatrate ofbusinessincome tax;and other

taxpayersunderScheduleC,i.e.,unincorporatedorindividualbusinessesarerequiredtopay

taxesrangingfrom 10%to35%accordingtothetable.

*Theperiodiccostexpirationiscalleddepreciation.Therearethreefactorsthatneedtobetaken

intoconsiderationwhilecalculatinganasset’sdepreciablecost,Initialcost,Residualvalue;and

Usefullife.

CHAPTER THREE:VALUEADDEDTAX

BriefIntroductiontothePredecessorsofVATinEthiopia

TheconceptofVATwaspropoundedfirstbyAmericanexpertsby1920‘s.Butatthattime,

Americansfailedtoimplementit.ThemodernconceptofVATwastrulyintroducedinFrance

(1954)

InFrance,itwasintroducedtosatisfyhighdemandofrevenueonthepartofthegovernmentin

ordertorebuildFrancefrom thecivicsofWWII.morethan123statesadopted.

InEthiopia,VATwasintroducedsinceJanuary1,2003designedtoreplacetheoutdatedsales

tax,whichhasservedformorethanfourdecades,whichwascollectedatmanufacturinglevel.

Inotherareasoftaxation,whereVATisnotregularlygoverning,turnovertaxisintroduced.

ThemajorrationalesbehindintroducingVATinEthiopiar
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-salestaxdoesn’tallow collectiononthe added valuecreatedwhereversalestransactionis

conductedbutVATdoes.

-VATallowslittleroom forevasion.TaxesinVATarecollectedatmultistagesandbusiness

entitiesareallowedtohaverefundonthetaxtheypaidforinputs(rawmaterialssuchaslabor,

transportation,warehousing,etc).

-VATenhancessavingandinvestment.VATisaconsumptionvarietytax.Thefactthatthefinal

burden lies on consumers raises awareness to have means ofreduction ofpaymentfor

consumptionatanypossibleincident.Thisundoubtedlywillchangetheextravagantwayoflife

imposedfrom thecustom,onthepartoffinalconsumers.

-Outdatedsalestaxisnotcapabletogenerateadequaterevenueforthegovernmenttocover

necessaryexpenditures.

VATfrom othersalestaxes

VATappearstobeimposedonbusinessentitiesasitbelongstosalestaxfamily.Inreality

however,businessentitiesaresimpleagentstocollecttaxfrom individuals,whobearthefinal

burden,finalconsumers.

salestaxisnormallyleviedatonestageofthewholemarketing

theVATproclamationdoesnotprovideflatdefinitionforVAT.Blackslaw D “VATisatax

assessedateachstepintheproductionofacommoditybasedonavalueaddedateachstepby

thedifferencebetweenthecommoditiesproductioncostanditssellingprice”

TypesofVAT

1)Grossproducttype-taxespaidonpurchasesofcapitalgoodsfixedcapitalsanddepreciations

theretoarenotallowedtoberefunded.

2)Incometype-refundonthepurchasevalueofcapitalgoodsisprohibitedlikeincaseofgoods

producttypeoftreatment.But,unlikethepreviousone,itallowsrefundontheperiodicallowance

forthedepreciationvalueofcapitalgoods.

3)Consumptiontype-themostusedandwidelyacceptedinmoststatesoftheworld.all

businesspurchasesincludingthatofcapitalgoodsandrelateddepreciationsareallowedtobe

rebated.
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AdvantageofVAT

-Itavoidscascadingeffectofatax(TaxonTax)-VATworkswhenraw materialpasses

through various manufacturing stages and manufactured productpasses through various

distributionstages,taxshouldbeleviedontheincrementalvalueateachstageandnotonthe

grosssalesprice.

-Itisamorecomprehensiveandequitabletaxsystem-EventhoughtheultimateburdenofVAT

fallsonthefinalconsumer,VATiscollectedbythegovernmentfrom allsectors,thatis,from

import,manufacturing,whosalesandretailsectors.

-Itreducesthepossibilityoftaxevasion-Ineachstage,everytransactionismadeusingVAT

invoiceapprovedbytheTaxAuthority.Inaddition,eachVATregisterperson(supplier)hasto

maintainappropriaterecordsontheirsalesandpurchasestransactionthoseobligationsmake

taxevasiondifficult.

-Ithaslesstaxburden-thetaxiscollectedinsmallfragmentatdifferentstagesofproduction

andsales,hence,theVATpayersfeeltheburdenofthetaxless.

-Itisneutral-VATisexpectedtobeperfectlyneutralintheallocationofresourcesintheform of

productionandcommercializationb/citiscollected@ eachstage.

-Itimprovesproductivity-afirm hastopaytaxeventhoughitrunsintoloss.Thefirm cannot

claim anyexemptionforlossbecauseitpaystaxesonthevalueproducedandnotonprofits.So,

firm willalwaystrytoimprovetheirperformanceandreducethecostofproduction.

-Itpromotescapitalinvestmentandsaving-VATisaconsumptiontaxsinceonepaysVATon

itsexpenditureandhastheoptiontosavesoasnottobetaxed.Furthermore,relieffrom taxon

capitalgoodsmayencourageinvestment.Potentialinvestorsalsoconsidertaxlegislationasone

ofthefactorsinmakinginvestmentdecision.

-Itenhancesexports-ExportsofgoodsandservicesinmostcountriesthatimplementVATare

liable to VAT atzero-rate.This may make exportinternationally competitive and,thus,

encouragesexports.

CriticismsonVAT

-Itisregressiveinnature-AstraightforwardsinglerateVATwithfewexemptionwouldtaxlower

incomegroups(thepoor)moreheavilythanthehigherincomegroups(therich.Noabilitytopay.

Inordertocompensateforitsregressiveeffect,anumberofcountrieshaveexemptedbasic
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goodsparticularlyfooditemsfrom VAT.

-Itrequiresadvancedeconomicstructure-italsorequiresproperrecordkeepingofinvoicesat

eachstageofproductionandsalebyboththesellerandbuyer.

-Itputsadditionalburdentotaxauthority-InVATsystem,themanufactures,wholesalersand

retailershavetofulfillvariouslegalformalitiesintheform ofmaintainingvariousrecords,

accounts,books,etc.theverificationofthoseformalitiesputsadditionalburdentothetax

enforcingauthorities.

-Itisuneconomical-VATsystem involveshighcostofadministration,assessment,verification,

collection,etc.hence,itishighlyuneconomical.

-Ithasream loopholesfortaxevasion-AlthoughVATsystem requiresproperrecordkeepingof

invoicesateachstageofproductionanddistributionbyboththebuyerandseller,ithasream

loopholesfortaxevasion.Thismayinclude

 Taxpayerscouldoverreportsalesofzeroratedgoods;

 Taxpayerscoulduseinvoicestheyreceivedforpersonalpurchasetoclaim tax

credit;

 Itenablesbuyersandsellerstostrikesecretdealswithregardstheissuanceof

receipts;

 Itcouldleadtotheformationofforgedcompaniesreceiptstoclaim tax crediton

inputVAT,etc.

Taxableactivity-art6

TaxableTransaction-isaprocess.Itisrelatedwithsupplyofgoodsorrenditionofservices,Art

7(3)

RegistrationforVAT

A.Obligatory Registration-PursuanttoArt16(1)ifthetotaltaxableturnover(transaction)overa

periodof12monthsexceeds500,000Ethiopianbirr;thepersonshallberegisteredforVAT.

B.VoluntaryRegistrations-Anybodyinterestedmayapplyforvoluntaryregistration.ButArt17

providedaconditionthatshallbesatisfied.



ስለ-ሕግየሕግአገልግሎት/AboutLawLegalService
@ethiolawblogበቴሌግራምተቀላቀሉ

122

Zero-RatedTransactions-InEthiopia,tworatesarerecognizedontaxabletransactions:Standard

rateandzero-rate,wherethestandardrateis15%andzerorate0%.

Zero-RatedTransactionsistaxedatzero-rateoftax.Inotherwords,thetransactionbyitselfis

taxablesubjecttoVATinthesenseincludedunderArt7(3)“taxabletransaction”But,theLawhas

givenblessingssothatthetransaction(supplyofgoodsorrenditionofservices)arecompletely

freefrom tax.

zero-ratedtransactionsaredirectlyorindirectlyconnectedwithexportgoodsorservicestomake

domesticexportersmorecompetentbeforeinternationalarena.

ExemptTransactions-isatransactionnotsubjecttoVAT.Thusthetransactionisnotconsidered

taxabletransactionforsocial,economicordevelopmentreasons.Art8/2

*inzero-ratedtransactions&exempttransactionsofcourse,inbothtransactions,personsare

freefrom paymentoftaxesunderVAT.But,

PursuanttoArt23,aregisteredpersonmakingexempttransactionisnotentitledtodeductinput

taxpayableonitsacquisitionrelatedtothemakingofexemptsuppliesandisnotentitledto

issuecoveringexemptsupplies.Apersonthatpurchasesgoodsorservicesexemptfrom taxis

notentitledtoclamsaninputtaxcreditforanytaxinrelationtothepricesofthosepurchases,

evenifacquiredforuseintaxableactivity,becausetheitem wasnotpurchasedinataxable

transaction.

VAT-onImports--Art2(9)“importofgoods”istomeanbringinggoodsintoEthiopia,according

tocustomslegislation.Art14&15

TaxPayable,TaxCreditTaxationandVATRecords

the simple arithmetic difference obtained by deducting creditable taxes from alltaxable

transactions.Art20&21,23

taxcredit(deductibletax)isanincentivethatencouragespersonstobeparticipantinVAT

enforcement.

PowersofLevyingandCollectionEnforcementforVAT-thefederalgovernmentthathaspower

tolevyVATinEthiopia.But,VATrequirescooperation,regionsaregivendelegationstocollect.

Regardingcollectionenforcementmechanisms,theFIRA(federalInlandRevenueauthority)is

entrusted??????????????????????????????????????



ስለ-ሕግየሕግአገልግሎት/AboutLawLegalService
@ethiolawblogበቴሌግራምተቀላቀሉ

123

PenaltiesandCriminalOffences

-engagingintaxabletransactionswithoutregistration -issuingincorrectinvoice

-issuinginvoicewithoutregistrationforVAT- Failuretomaintaintaxrecords,filetimely

etc.

CHAPTERFOUR:TURNOVERTAX

Scope-itsscopeisonsupplyofgoods,renditionofservices,personsnotregisteredforVAT

UnlikeVAT,wherethethresholdtoidentifypersonssubjecttoitis500,000birr,turnovertaxis

applicableforthosewhoseannualtransactionisbelowthisamountsavevoluntaryregistration

forVAT.

-toequalizeandenhancefairnessincommercialrelations

-makecompletethecoverageoftaxsystem soastoincreasegovernment’srevenuefrom

taxation.

RatesofTurnoverTax-Art4incorporatestwokindsofrates:2%ongoodssoldlocallyandfor

servicesrenderedlocallyagainintworates:2%forcontractors,grainmails,tractorsandcombine-

harvestersand10%onothers.

ObligationsofTaxPayersundertheTurnoverTaxLaw

i.FilingofTurnoverTaxReturnandpayment-art10

ii.Keeping Recodes-This obligation is common in income Tax proclamation and VAT

proclamation.

iii.Notificationofchangesinbusinessname,address…

CHAPTERFIVE:EXCISETAX

INTRODUCTION

ExcisetaxisonevarietyofsalestaxlikeVATandturnovertaxbutunliketurnovertaxandVAT,it

isapplicablenotonallkindsofgoodsratheronselectedgoods.Itisimposedonluxurygoods

andbasicgoodswhicharedemandinelastic,hazardoustohealthandsocietalproblems.procNo

307/2003
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Specificexcisetaxisimposedbasedontheamountoftheitem subjecttotax.Butadvalorem is

calculatedoutfrom thevalueofthegood.

RationalestoemployET

-toimprovegovernmentrevenuebyimposingexcisetaxpayableonselectedgoods.

-toredistributeincomeandnarrowthegapbetweenrichandpoor.

-toreducetheirconsumptionhazardoustohealthandwhicharecausetosocialproblem.

Products subjectto Excise tax-The scope ofapplication ofexcise tax proclamation is

determinedbythescheduleattachedtotheproclamation.applicabletogoodswhichareeither

producedlocallyorimportedfrom othercountries.Art3.

goodsorproductsarerelatedtoluxurygoods,goodsdangeroustohealthandthatcauseserious

problemstothesociety,rangingfrom perfumestotobaccoandtobaccoproducts.

Tax-rates,BasesandPaymentofExciseTax

Theratevariesfrom 10% intextilesandtextileproductsto100% forotheralcoholdrinks,

perfumeandtoiletwaters;andmotorvehiclesabove1800C.C.

Costofproductionistakenasbasetocalculatetheamounttobeimposedongoodsproduced

locally.Inrespectofgoodsimported,thebaseofcomputationofthetaxiscost,insuranceand

freight(exportratherthanimportisencouraged)

*IncaseofVAT,personsareallowedtodeductcostsofproductions/inputsingeneral.Butin

excisetax,sinceattachedwithluxuriousanddangerousproduct,thevalueoftheobjectimported

insurancesandfreight,arenotdeducted.

ObligationofTaxPayers

-maintainbooksandaccountsinaccordancewithaccountingprinciples;

-submittotheauthoritynecessaryinformationforpropercollectionofthetax;

-complywithinspectionsbydelegatesofthetaxauthority;and

-respectalltheobligationsmentionedintheproclamations

CHAPTERSIX:CUSTOMSDUTIES
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INTRODUCTION

Customsdutyistaxlikeothertaxesbutimposedonimportedgoodsorexportedgoods.

Itisthebestinstrumenttopreventorreduceimportationofgoods.Itservesastradebrevier

wheneverastateneedstobanorreduceimportationstoherterritory,itcanimposedhighratein

somegood(excisetaxation)

PowersandObjectivesofEthiopianCustomsAuthority???????????????ERCA

proclamationNo60/1997??????????????????368/2003

CustomsControlandAdministration

A.Timeofcontrol-Thesupervisiontimebeginsfrom thetimetheyreachedthecustomsport

throughthecompletionofcustomsformalitiesuntilreceivedbytheimporterincaseofimported

goods.

B.TreatmentofMeansofTransportation-Meansoftransportationisalsounderthecontrolof

theauthority.Anymasterofmeansoftransportengagedintheimportationorexportationof

goodsassumesanumberofobligationsasperArt16ofprocNo60/97.

C.Declaration,ExaminationandReleaseofGoods-Customsdeclarationislodgedafterthe

arrivalofgoodsattheport.Theapplicationforcustomsdeclarationhelpstocleargoodsfrom

theauthoritywithinshortperiodoftime.

D.GoodsinTransit,TemporaryImportationandExportationofGoods-“atransitgood”isthe

movementofgoodsfrom onecountrytoanotherorbycrossingtheEthiopianterritory,orfrom

onecustomsstationtoanotherbythesameorchangingthemeansoftransport.

custom dutiesasamatteroffactisimposedonimportedorexportedgoods.But,exceptionally,

temporarilyimportedorexportedgoodsmaynotbeimposedonobligationsofcustomsduty.

CHAPTERSEVEN:STAMPDUTY

Stampdutyisanotherform oftaxationbasicallyimposedontheservicesgiventoindividuals

throughaffixingseals.Stampisanofficialmarkorsealplacedonadocumentespeciallyto

indicatethatarequirementtaxhasbeenpaid.proc.No.110/1998.
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BasesoftheDuty

Art3ofthestumpdutyproclamationexhaustivelylistsinstrumentschargeablewithstampduty

Memorandum andarticlesofassociationofanybusinessorganizationcooperativeoranyother

from ofassociation,award,bonds,warehousebond,contractoragreementsandmemoranda

thereof,securitydeeds,collectiveagreement,contractofemployment,Lease,includingsub-lease

andtransferofsimilarrights,naturalacts,powerofattorney,documents

Exemptionsfrom StampDuty-Foreconomic,Social,oradministrativereasons,Art7

CHAPTEREIGHT:SURVEYOFSOMEREGIONALTAXES

poweroftaxationisgiventothefederalgovernment,stategovernmentorconcurrentlyforboth

central(federal)andstategovernment.

statesinEthiopiacanimposetaxationonincomesreceivedwithintheirterritorybut,zeycannot

havesayonthepowersexclusivelygiventofederalgovernment.

Atthisjuncture,itisexpectedthatcertainquestionsregardingpoweroftaxationonincomesthat

arenotexclusivelygiventoeitherthefederalorregionalgovernmentnorjointlygivenboth

governmentwillberaised.Art99oftheFDREChaszanswer.

Agriculturalincometaxes-rearnedfrom incomesofthefarmers.

theroleofregionsinlevyingandassessingtaxonanincomederivedfrom agriculturalactivities

ishighbut,themodeofassessmentandcollectionoftaxeswilldifferfrom regiontoregion.

*Comingtothefederalgovernmentthelawsthatgoverntaxationfrom agriculturalincometax

lawsthatgovernprocNO152/1978.Accordingtosuchproclamation,theamountdeclared,will

beassessedbythetaxauthorityinmannerdescribedunderthescheduleoftheproclamation.

PropertyTaxes

1)RuralLanduseTax-FDREChasgivenpowerofdetermination,levying andcollectionof

taxesonrurallandusepaymenttostates(Art97)

2)UrbanLanduseTax
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OtherRegionalTaxes-Art97

8Employment&laborlaw

ChapterI-Introduction

Employmentrelationisestablishedthroughacontractofemploymentanditshallbedeemed

formedwhereaperson(theemployee)agrees,directlyorindirectly,toperform workforand

undertheauthorityofanother(theemployer)foradefiniteorindefiniteperiodorpieceworkin

returnforwages.

*itssourcesoflaw,itsdefinitionalelementsanditsscopeofapplication.

Chapter-II-IndividualEmploymentRelation

Art.2(3)withArt.4(1)oftheLP

Employmentrelationsunderthelabourlaw andundertheCivilServicehavetheirownpeculiar

features.Inthelabourlaw setting,thelegalinstrumentislimitingitselftowardsstipulating

minimum conditionsoflabourprovidingsufficientroom forflexibilityforfurtherbargainbythe

partieseitherthroughcontractorcollectivebargaining.

UndertheCivilService,however,conditionsofworkarerigorouslyregulatedbylawandthereis

littleornoroom fornegotiation.Inthissensemost(ifnotall)theworkconditionsspeltoutinthe

CivilServiceinstrumentsarenotonlyminimum butalsothemaximum.

Specificemploymentrelationswhichareoutsideoftheambitofboththelabourandcivilservice

employmentregimeshouldbementionedinordertoshowthatEthiopianemploymentregimeis

notpurelydual.

Itratherhasa“thirdregime”atthemargin.Forexampleemployeessuchasthepoliceandarmed

forces,domesticworkers,managementstaffandothersarewithinthethirdregime.

Onceacontractofemploymentisdulyformed,thepartiesareexpectedtospellouttheir
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respectiverightsandobligationsunderthecontractexhaustively.

Suspension

Suspensionisasituationwheretheemployeewillnotberequiredtoprovideservicetothe

employerandtheemployerwillnotbeobligatedtopaywagesandotherbenefitstotheemployee.

thegroundsare:

-Voluntaryarrangementoftheparties; -Societalinterest;

-Duetoreasonsbeyondthecontroloftheemployer; -Duetodisciplinaryreasons.

Unlawfulterminationanditseffects

Anyterminationwhichfailstoobservethesubstantiveorproceduralrequirementsoftermination

shallbeheldunlawful.(referArts.14(1)(c),23(1)&42ofLP.

reinstatement(Arts.26(2)&43(1)),compensationtogetherwithseverancepayment(Art.43(2),(3)(4)

&39(1)(b)),paymentinleu ofnotice period(Art.44 & 45),fine(Art.14(1)(c)&184(2)(c)are the

remediesstipulatedbylawforunlawfulterminations.

ChapterIII-SpecialcategoriesofEmployees

Probationaryemployees

Atthe commencementofa contractofemployment,the employeris entitled to seta

probationaryperiod(i.e.trialperiod).

“wheneverapersonisdismissedforunfitness,itissufficientthattheemployerhonestlybelieves

onreasonablegroundsthatthepersonisunfit.Itisnotnecessaryfortheemployertoprovethat

sheisinfactincompetent.”

UndertheCivilService,probationperiodismandatory&itslengthisspecifiedbylawandhenceit

is notsubjectto contractualbargain.This does notseem the case underthe Labour

Proclamation.

Apprentice
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Thisisasituationthroughwhichtheemployeragreestoprovideaperson(i.e.theapprentice)

completeandsystematictrainingandtheapprenticeinreturnagreestoobeytheinstruction

giventocarryoutthetraining.Strictlyspeaking,suchanarrangementisnotanemployment

relationship

Youngemployees53 -betweentheageof14and18.

TheCivilServiceProclamation,inprinciple,prohibitscivilserviceemploymentbelowtheageof

majority.

Theirdifferentialtreatmentismanifestedinthefollowingtermsofemploymentunderthelabour

law,

*Asregardstolengthofworkinghoursanditstiming-Arts.61(1)&90

*Asregardstotypesofwork

Femaleemployees

theEthiopianlegalsystem appearstobeontherighttrack.TheFDREconstitutionhasalready

incorporatedbothprinciplesinitsbodyofprovisions.

Arts.13&41oftheFederalCivilServiceandArts.14,87,88oftheLabourProclamation

Twoangles,Thefirsttypeofregulationisprovidingflatprotectionavailabletoallfemalesby

virtueofbeingfemale.Theothertypeofregulationisprovidingspecialprovisionsforfemales

underparticularcircumstancessuchaspregnancyandmaternity.

Employeeswithdisability

FDREC stipulates,”The State shall,within available means,allocate resources to provide

rehabilitationandassistancetothephysicallyandmentallydisabled,Art.41(5).

ProclamationNo.568/2008hasalsoimportantprovisionsforpersonswithdisability.

Theprincipleofnondiscriminationongroundsofdisabilityhasalsobeenexpresslyinserted

53ReferencetotheUNChildRightsConventionisalsorecommendedinordertopossessfullunderstandingofthis
issue.ItisworthnotingthatEthiopiaratifiedthisConventionin1992.
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undertheFCSP(Art.13(1)).ThoughnotasexpressastheFCSP,theLPprohibitsdiscrimination

amongemployees“…onthebasisofnationality,sex,religion,politicaloutlookoranyother

condition.”(Art.14(1)(f)

TheDisabilityActofEthiopia(2008)hasalsoincorporatedprinciples

NonEthiopianemployees

theEthiopianlegislaturelaysdownconditionsonthebasisofwhichforeignnationalsmaybe

employedinEthiopiaArt.174LP&Art.15&22(2)FCSP.

fora foreignerto be lawfully employed in Ethiopia,he/she needs to possess double

permits.(namely;ResidencePermit& WorkPermit)ThePowertoissueResidencePermitis

vestedontheSecurity,ImmigrationandRefugeeAffairsAuthority;whileWorkPermitistobe

issuedbytheMinistryofLabourandSocialAffairs.(Art.174LP)

UndertheCivilserviceemploymentregime,thereisanexpressprovisionwhichstipulates“a

personwhoisnotanEthiopiannationalmaynotbeeligibletobeacivilservant”.exceptions

(Art.15FSCP).

ChapterIV-Legallystipulatedminimum workingconditions

Minimum Wage

Manyjurisdictionshavesucceededinprescribingminimum hourly/monthlywagestoemployees

workingwithintheirterritory.Othersleavethisissuetothecontractingparties.TheEthiopian

employmentregimeseemstoadoptahybridofthetwoapproaches.

Thecivilserviceregimehasprescribedaminimum monthlywageforthoseworkinginthecivil

service;54whilethelabourlawregimehaslefttheissuetothepartiesthemselves.

Itisbelievedthatinafreemarketeconomy,priceofgoodsandservicesistobefixedbytaking

intoaccountthesupplyandthedemandsideoftheitem inaforum ofbargain.

Employmentsecurity-istryingtoprotecttheemployeefrom unjustifieddismissal.

54Thecurrentminimum monthlywageisBirr320.
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NormalWorkinghours-wemeanthoseperiodsinadayorinaweekwhentheemployee

regularlyrendersservicetothebenefitofhis/heremployer.

SafeandHealthyworkingconditions- Preventivemeasures

Remedialmeasures

ChapterV:CollectiveBargaining&CollectiveAgreement

ILOprinciplesontherighttocollectivebargaining

Thestandardsandprinciplesemergingfrom theILO’sConventions,Recommendationsand

otherinstrumentsontherighttocollectivebargaining,andtheprinciplessetforthbythe

CommitteeofExpertsandtheCommitteeonFreedom ofAssociationonthebasisofthese

instrumentsmaybesummarizedasfollows:

A.Therighttocollectivebargainingisafundamentalrightendorsedbythemembersof

theILO injoiningtheorganization,whichtheyhaveanobligationtorespect,to

promoteandtorealize,ingoodfaith(ILODeclarationonFundamentalprinciplesand

rightsatworkanditsfollow-up)

B.Collectivebargainingisarightofemployersandtheirorganizations,ontheonehand,

andorganizationsofworkers,ontheotherhand(first-leveltradeunions,federations

and confederations);only in the absence of these latter organizations may

representativesoftheworkersconcernedconcludecollectiveagreements.

C.Therighttocollectivebargainingshouldberecognizedthroughouttheprivateand

publicsectors,anditisonlythearmedforces,thepoliceandpublicservantsengaged

intheadministrationofthestatewhomaybeexcludedfrom theexercisethereof

(ConventionNo.98).

D.Thepurposeofcollectivebargainingistheregulationoftermsandconditionsof

employment,inabroadsense,andtherelationsbetweentheparties.

E.Collectiveagreementsshouldbebinding.Itmustbepossibletodeterminetermsand

conditionsofemploymentwhicharemorefavorablethanthoseestablishedbylaw

andpreferencemustnotbegiventoindividualcontractsovercollectiveagreements,

exceptwheremorefavorableprovisionsarecontainedinindividualcontracts.
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F.Tobeeffective,theexerciseoftherighttocollectivebargainingrequiresthatworkers’

organizationsareindependentandnot“underthecontrolofemployersoremployers’

organizations”andthattheprocessofcollectivebargainingcanproceedwithout

undueinterferencebytheauthorities.

ChapterVI:EmploymentDisputeSettlementMechanisms

Thelabourlaw andtheCivilServiceemploymentregimesfollow differentkindsofdispute

settlementmachineries.

LaborDisputeSettlementprocess*55

thepowertoadjudicateoverindividuallabourdisputesareconcurrentlyvestedbothinthe

FederalCourtsandtheStateCourts.

theProclamationestablishesineachFirstInstanceCourtsoftheStates(a)labordivision(s).56

LabourdivisionsarealsoestablishedintheStateAppellateCourtstohearmostlyappealsfrom

decisionsrenderedbytheFirstInstanceCourtsorbytheMinistryofLaborandSocialAffairsor

BureauofLaborandSocialAffairs.57

Ordinarily,labourdisputes are eitherindividualorcollective.The labourproclamation has

employed an illustrative listings ofwhatconstitutes individuallabourdispute and what

constitutesacollectiveone(Arts.138(1)&142(1)respectively)

individuallabourdisputesarewithinthecompetenceofthelabourdivisionsoftheordinary

woredacourtwhilethecollectiveonesarewithinthepoweroftheLabourRelationBoards.

*Asregardstocomposition,theLabourDivisionsaretobeoperatedbysittingjudgesofthe

ordinarycourts while the Boards are composed ofrepresentatives ofthe employers’and

employees associations in addition to the appointees of the government(i.e.tripartite

arrangement).

*ByTecleHagosBahtaLL.B(AAU),LL.M (GhentUniversity),LectureratLaw,FormerlyDirectorofMULFLegalAid
Center,FacultyofLaw,MekelleUniversity.
55Bibliographyomitted.
56Art.137

57Art.139
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*Withrespecttotheworkingsystems,thelabourdivisionsareexpectedtoconductbusinessin

accordancewiththestipulationsofthecivilprocedureintheirjudicialproceedings.Winner-loser

determinationisthefinaloutcomeinsuchforum.

Nevertheless,theBoardsareexpectedtoserveasmoreofnegotiatingforum ratherthanan

adjudicatingone.ItisonlywhenamicablesettlementisnotattainedthattheBoardswillresortto

judicialsettlement.

*Decisionsofthelabourdivisionsareappealabletotheupperfloorinthejudicialhierarchyand

thedecisionoftheappellatedivisionisfinalirrespectiveofwhethertheappellatedivisionaffirms

orreversesthedecisionofthelowercourt.

Withthesametoken,decisionsoftheBoardsareappealable,onissuesoflawonly,totheFederal

HighCourtandthedecisionofthiscourtisheldfinalregardlessofwhetherisagreesor

disagreeswiththeBoard’sposition(butstillzereiscassation)

PERMANENTANDADHOCLABORRELATIONSBOARD-OncetheConciliationproceedingsfail

tobringforthanegotiatedsettlement,Art.142(3)comes.

Firstly,thepowertoconciliateanddecideoverallcollectivelabordisputes,exceptthoseon

mattersofwagesandotherbenefitsarisingintheEPSU,isvestedinthePermanentLabor

RelationsBoard

Secondly,thepowertodecideovercollectivelabordisputesarisingparticularlyoutofwagesand

otherbenefitsintheEPSUisvestedintheAdHocLRB.

THEPLACEOFARBITRATIONUNDERTHELABOURPROCLAMATION

Art.143ofLP-nowhereistheword‘arbitration’or‘arbitrator’alludedtobutinthisProvision!!

paragraph(1)oftheProvisioncouldbebrieflyputasenablingdisputingpartiestoagreeto

submittheircasetoarbitratorsforsettlementinaccordancewiththeappropriatelaw,eitherby

insertingitinthemaincontract,i.e.,arbitralclause(probablyinthecollectiveagreement)or

concludingitasaseparateagreement,i.e.,arbitrationsubmission.

Disputesettlementmechanism undertheCivilServiceemploymentregime-asthereisnolegal

frameworkenablingcivilservantstoform associationsoftheirown,collectiveemployment
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disputeunderthecivilserviceisunthinkable.

ForthistheCivilServiceProclamationhaslaiddownmechanismsforgrievancehandlingwithin

theinternalstructureofeverycivilserviceoffice.58Accordingly,everygovernmentofisexpected

toestablisha“GrievanceHandlingCommittee”

“DisciplinaryCommittees”arealsoexpectedtobeestablishedinview ofinvestigatingalleged

misdeedscommittedbycivilservantsandrecommendproportionalmeasuretotheheadofthe

governmentofficeconcerned.

Furthermore,civilservantsareentitledtolodgeappealsfrom thedecisionsofthegovernment

organstoAdministrativeTribunals(Art74)

CONCLUSION

ADRmethodsfeatureinsettlinglabordisputes:individuallabordisputes,thoughvestedinthe

FirstInstanceCourtsoftheStates,canbesubmittedtoconciliationand/orarbitration.

Inthesettlementofcollectivelabordisputes,ConciliationisusedbothintheEssentialPublic

ServiceUndertakings(EPSU)andinthoseUndertakingsthatareotherwisecategorized(UOC).

Whilstitseemstohavebeenleftforthediscretionofthepartieswhethertoresorttoconciliation

ornotintheEPSU,itiscompulsorilyimposedontheUOC.

In theeventthatconciliation doesnotbearfruits,partiesmayresortto LRB (ad hocor

permanent).AdHocLRBseemstohavebeendevisedforsettlementofdisputesarisingfrom

wagesandotherbenefitsintheEPSU.Thejudgment-debtorhastherighttoappealagainstthe

decisionofLRBtotheFederalHighCourtorStateSupremeCourt.

DisputingpartiesmayoptoutofLRB,though.Theymayagreetosubmittheirdisputesfor

settlementtoarbitration.Theaward-debtormaysimilarlyappealagainstthearbitralaward,

providedthat,undertheirsubmission,thepartieshavenotwaivedtheirrightofappeal.Theaward

-debtormayalsoresort,undercertaincircumstances,tothesettingasideprocedure.Here,itis

goodtonotethatarbitralawardsarefinali.e.,noappealtocourtliesagainsttheaward,underthe

arbitrationrulesofarbitrationcenters,ifthepartiessubmittedtheirdisputestotheinstitutionsso

-farestablishedandoperatinginEthiopia.

58Art.72ofProc.No.515/2007
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Finally,inEthiopia,theuseofADRmethodsinthecommercialdisputesettlementisyetatits

infantilestage.ThelowprofilethatADRmethodssufferfrom,amongstthebusinesscommunity,

needstobequicklyaddressedsothattheemergingconciliationandarbitrationcentersin

Ethiopia play theirrole in effectively settling disputes arising both from domestic and

internationaltradeandinvestment.

In this author’s opinion,itis imperative forthe efficacyofconciliation proceedings that

statements,offers,admissions,suggestionsmadeduringtheconciliationproceedingsshould

notbeadducedasevidenceincourtagainstthepartymakingthem.Today,shortoflegal

provisionsto thiseffect,partiesmayfind itdifficultto be transparentin the conciliation

proceedings.

Thearbitrationlawsinforcearefarfrom beingmodern,too.ThefactthatEthiopiahasrecently

ratifiedtheHagueConventiononthePacificSettlementofInternationalDisputes(1899andits

commitmentundertheCOMESATreaty59 toaccedetomultilateralagreementsoninvestment

disputeresolution,thisauthorhopes,mayserveasacatalystintheprocessofratifyingtheNYC

andtheInternationalConventiononSettlementofInvestmentDisputesBetweenStatesand

NationalsofOtherStates(ICSID),otherwiseknownas“TheWashingtonConventionof1965”.

IndustrialAction-Thisactionmaytakeeitherofthetwoformsnamely;strikeorlockout.When

theactionistakenbytheemployees,itwillbeastrikewhilethemeasurewillbelock-outwhereit

isexercisedbytheemployer.

Inbothcasesthemeasureisasortofselfhelpactionwheretheaggrievedpartytakesitsown

actioninviewtocompellingtheotherpartytoacceptitsterms.

59 TheCOMESATreaty,Art.162
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9PUBLICINTERNATIONALLAWS

CHAPTER1:INTRODUCTION

publicinternationallaw isthelaw thatappliestointernationalactions,whethercommittedbyStates,

internationalorganizations,orevenindividuals.

Internationallawsarenotwritten down in onebookliketheCivilCodeofEthiopia. Thereisno

internationalgovernmentthathasauthoritytopasssuchlaws.

ThedomesticlawsofEthiopia–includingtheFDREConstitution–are,forthemostpart,notrelevantin

decidingEthiopia’sinternationalobligationsindisputesbeforeinternationaltribunals.

thedomesticlawsofEthiopiaareextremelyimportantindetermininghowinternationallawswillapplyin

thedomesticcourtsofEthiopia.Domesticcourtsoftenrefertotreaties(andinternationalcustoms)when

decidingdisputesbetweentheindividuallitigantsbeforethem.

CHAPTER2:THESTATESYSTEM

ThestabilityoftheStateSystem restsonthestabilityofStates,andforthisreasoninternational

law places a greatdealofemphasis on a State’s continued legalexistence and relative

permanenceofitsborders.

TheStatesystem cameintobeingwiththebirthoftheso-called“nation-state”inEuropeinthe

16thand17thcenturies.

Themoderninternationalsystem isstilla“StateSystem,”composedofStates,butmanynew

actors now playa role in internationalrelations. Principalamong these new actors are

internationalorganizationsliketheUnitedNationsandtheWTO.

StateSovereignty

PartA:DefinitionofSovereigntyandHistory

AState’ssovereigntyisitsindependence.Theword“sovereign”impliessomeultimateauthority,

amasterwithnomasterabovehim,afreeandautonomousentity.

-Statemustspeakwithonevoiceattheinternationallevel

-otherStatesshouldnotconcernthemselveswithcertaininternalmattersofasovereignState

like the type ofgovernmenta State adopts– whethermonarchial,tyrannical,democratic,

socialist,orotherwise–ortheState’sreligionorthewayaStatetreatsitscitizens.
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Statesovereigntyandthemodernnation-statereallycameintobeingin1648withtheTreatyof

Westphaliathatendedthe30YearsWarinEurope.TheWararoseinpartoutoftensions

betweenCatholicsandProtestantsandfearsofcivilstrifebetweenthesetworeligiousgroups.

TheTreatyofWestphaliaresolvedreligioustensionsbygivingeachStatethepowertodetermine

religiousaffairswithinitsownterritory(birthofthemodernsecularstate.)

PartB:ErosionofStateSovereignty

erodedbyinternationallawsandinternationalbodies;thatsuchlawsandsuchbodiestendto

restraintheactivitiesofStatesfrom theoutside,WTO,ILO

PartC:TheoriesofStateBehavior

(1)interest-basedtheories(statesactrationallytomaximizetheirinterests.)includingrealism,

institutionalism,andliberaltheory;and

(2)norm-basedtheoriesincludingconstructivism andlegalprocesstheories.

*Realism’scoreassumptionscanbevariouslyclassified

(1)statesarekeyactorsinworldpolitics;

(2)statescanbetreatedashomogeneousunitsactingonthebasisofself-interest;

(3)analysiscanproceedonthebasisoftheassumptionthatstatesactasiftheywererational;

and

(4)internationalanarchy–theabsenceofanylegitimateauthorityintheinternationalsystem –

meansthatconflictbetweenself-interestedstatesentailsthedangerofwarandthepossibilityof

coercion…

*institutionalism-institutionscouldenablestatestoachievetheirownobjectivesmoreefficiently.

Institutionswouldalterstatestrategiesbychangingthecostsofalternatives;institutionalization

couldthuspromotecooperation.

institutionsmatteredbecausetheycouldprovideinformation,monitorcompliance,increase

iterations,facilitateissuelinkages,definecheating,andoffersalientsolutions.
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*Constructivism-seektoshowthatthepreferencesofindividuals,andthereforestateinterests,

canbeinfluencedbyinternationallawandinstitutions.

StateFormationandtheSelf-DeterminationofPeoples

PartA:LegalandPoliticalIssuesofStatehood

The1933ConventionontheRightsandDutiesofStates(knownastheMontevideoConvention),

setsoutfoursimplecriteriaforstatehood.

apermanentpopulation-nominimum numberofinhabitantsnecessarytomakeaState.

b)adefinedterritory-eventhoughitsbordersaredisputedLIKEIsrael.

c)government;d)capacitytoenterintorelationswiththeotherstates.

Increasingly,StatesandinternationalorganizationsliketheEuropeanUnionandtheUnited

NationsaremakingexpressdemandsthatmustbemetbynewStatesbeforetheseStateswillbe

recognized. EG.promisesbythenew Statestosupporthumanrights,preventnucleararms

proliferation,etc.

PartB:TheRightofSelf-Determination

Thisprinciplewasarticulatedfirstasarightofcolonizedpeopletoself-government,butithas

sincebeenusedtojustifythecreationofStatesinotherways,asbysecession.

Therightofself-determinationwasaffirmedasaninternationallawwhenitwaswrittenintothe

CharteroftheUnitedNationsin1945.

NowheredoestheCharterspecificallycallforfreedom forcolonizedterritories.Apartfrom the

undefined“rightofself-determination,”theUNCharterinArticle73laidoutsomespecificduties

ofcolonizingcountries,“topromotetotheutmost…thewell-beingoftheinhabitantsofthese

[colonial]territories,and,tothisend…todevelopself-government,totakedueaccountofthe

politicalaspirationsofthepeoples,andtoassistthem intheprogressivedevelopmentoftheir

freepoliticalinstitutions…”Theseareidealgoalsforpoliticalfreedom,notspecificrequirements

thatcanbemeasured.

MostoftheinternationalHRsinstrumentsthatincludetherightofself-determinationglossover
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itsvariouscontradictionsandleaveitsdefinitionvague.

Again,therightisnotclearlydefinedinzACHPR.

TwoveryimportantGeneralAssemblyresolutionsmakereferencetotherightofpeoplestoself-

determination.Thefirst,passedin1960,istheDeclarationontheGrantingofIndependenceto

ColonialCountriesandPeoples.

Thesecondresolution,passedin1970,istheDeclarationonPrinciplesofInternationalLaw

ConcerningFriendlyRelationsandCo-operationAmongStatesinAccordancewiththeCharterof

theUnitedNations.

Thisresolutionseemstoreinstatethetensionbetweenself-determinationandterritorialintegrity.

a State thatdoes notcomply with the principle ofequalrights and self-determination

(presumablyaStatethatdeniescertainpoliticalrightstominorities)hasforfeiteditsrightto

territorialintegrity.ZCanadiansupremeCourtoverQuebec.

Unliketheinternationalinstruments,Ethiopia’sConstitutionisquiteclearaboutwhattherightof

self-determinationmeans,whothe“people”arewhocanclaim thisright,andhowthisrightcan

belawfullyexercisedart39.

ZConstitutionusesamixtureofsubjectiveandobjectivecriteriatodefinethebeneficiaries.

PartC:StateTerritoryandBorders

Africahavebeendecidedbytheprincipleofutipossidetis,itapossidetis(orjustutipossidetisfor

short),aLatinphrasewhichmeansliterally,“[youmay]keepwhatyouhad.”

Bythisismeantthatformercolonies,ongainingindependence,willkeepthebordersestablished

previouslybythecolonizingpower.

TheprincipleofutipossidetisseemstohavebeenfirstinvokedandappliedinSpanishAmerica,

inasmuchasthiswasthecontinentwhichfirstwitnessedthephenomenonofdecolonization

involvingtheformationofanumberofsovereignStatesonterritoryformerlybelongingtoa

single…State.

(1)identifytheissue,(2)statetherule,(3)applytheruletothefacts,and(4)giveabrief
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conclusion.Thisistheso-called“IRAC”method.

RecognitionofGovernments

Asanexpressionofdisapproval,othergovernmentsmayrefusetorecognizethegovernment,cut

offdiplomaticcontacts,suspendtraveltothatcountry,orcutofftradeandforeignaid.

Theissueofrecognitionisseparatefrom theissueofwhethertocontinuediplomaticrelations,

travel,andtrade.

TheU.S.forsometimeappliedtheso-called“TobarDoctrine”whichsaidthat,inordertopromote

democratictransfersofpower,new governmentsformedbyuseofforceorsubversionof

legitimatedemocracieswouldnotberecognized.

Estrada Doctrine (Mexican foreign minister),there are situations when the international

communitymustdeterminethelegitimacyofanewgovernment.

Chapter3:InternationalOrganizationsandOtherInternationalActors

aninternationalorganizationisanorganization,typicallyestablishedbytreaty,whosemembers

areStatesorotherinternationalorganizations.

TheprototypicalinternationalorganizationistheUnitedNations.TheUNhasbothmorepower

andlesspowerthanthestudentmightexpect.regionalorganizationsOAS,AU,EU

InternationalCivilAviation Organization. WTO,IMF,WB,WHO & the International

TelecommunicationUnion.

CharacteristicsofInternationalOrganizations

-haveattainedaspecialstatusininternationallaw thatotherorganizationslikeNGOsdonot

have.

-LikeStates,internationalorganizationscanenterintotreaties,enjoycertainprivilegesand

immunities,asforexamplethoseenjoyedbyUNdiplomatstravelingabroadonUNbusiness.

-Stateshaveprivilegesandimmunitiesthataregeneralwhereasinternationalorganizationshave

onlysuchprivilegesandimmunitiesasarenecessarytocarryouttheorganization’sfunctions.
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-Aninternationalorganizationcannotinvoke“sovereignimmunity”–immunityfrom liabilityin

foreigncourtsincasesinvolvingofficialacts–becauseaninternationalorganizationisnota

sovereign.Also,onlyStatescanappearbeforetheInternationalCourtofJusticeincontentious

cases.

TheStructureoftheUnitedNations

TheGeneralAssembly(GA)istheParliamentoftheUN,butitisaParliamentwithlittleorno

legislativepower.GAresolutionsarelikerecommendationstoMemberStates–theresolutions

arenotbinding.

TheSecurityCouncil(SC),comparedtotheGA,hasmorepower,butitisexercisedwithina

narrowerscope.Infact,theSCpassesbothnon-bindingresolutionsandbindingresolutions.

ThebindingresolutionsmaybepassedonlywhentheSCistakingaction“forthemaintenanceof

internationalpeace and security.”(15 members– 5 permanentmembersand 10 rotating

memberswith2-yearterms)

TheSecretariatiscomposedofalltheadministrativestaffoftheUNandheadedbytheSecretary

-General.theroleoftheSecretary-Generalasaspokesman.

TheInternationalCourtofJusticefunctionsunderitsownstatutewhichis“anintegralpart”of

theCharterandisannexedtoit,hasfifteenjudgesallfrom differentStates.

TwotypesofcasescomebeforetheCourt–contentiouscasesbetweenStatesandrequestsfor

advisoryopinionsfrom organsoftheUNorfrom specializedagencies.

ECOSOCfunctionslikeaminiGAwithaspecialfocusoneconomic,social,andhumanitarian

issues.makesstudiesandreportsandmaybringmatterstotheattentionoftheGA.

TheTrusteeshipCouncilwascreatedtomonitorthosecoloniesplacedundertheadministrative

authorityofanotherStatefollowingWorldWarII.

*TheUN hasmanyproblemsin practice– mostsignificantlytheproblem ofpreventing

aggressionandwarbyStates–butthemajorstructuralproblemsaretwo.First,thereissome

confusionastotherespectiveareasofauthorityoftheSCandtheGA.Second,thereissome

questionastowhethertheICJcanreviewtheactivitiesoftheSCandGAandpassjudgmenton

them.
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theAfricanUnion

May26,2001,markedtheConstitutiveActoftheAfricanUnionenteredintoforce.

Theorgansandinstitutionsr

(1)theAssemblyoftheUnion; (2)theExecutiveCouncil;

(3)thePan-AfricanParliament; (4)theCourtofJustice; (5)theCommission;

(6)thePermanentRepresentativesCommittee;(7)thespecializedtechnicalcommittees;

(8)theEconomic,SocialandCulturalCouncil;and (9)thefinancialinstitutions(African

CentralBank,theAfricanMonetaryFund,andtheAfricanInvestmentBank)

*AlthoughtheorgansandinstitutionsformingitsstructureareprovidedforbytheActandoffer

greatpotentialforthecontinent,theircomposition,powers,functions,organization,andrulesof

procedurehaveyettobespecified.

*thecurrentstateoftheAfricaneconomyispoor.

OtherInternationalActors:NGOs,Corporations,andIndividuals

NGOs,corporations,sporting federations,organized religions,regionalgovernments,and

internationalterrorists.

Thesenon-stateactorsdonothavethestatusoflegalpersonsattheinternationallevel,sothey

cannothaverightsanddutiesunderinternationallaw.theiractivitiesaregovernedbynational

laws.

Threenewareasofinternationallawgivegreaterstandingtoindividualsintheinternationalarena

–humanrightslaw,internationalhumanitarianlaw(lawofwar),andinternationalcriminallaw.

CHAPTER4:INTERNATIONALCUSTOMARYLAW

Custom islosingitsstatusasastrongsourceofauthorityininternationallaw.Atleastitis

agreednow thattreatiesareastrongersourceofinternationallaw thancustom andtake

precedenceovercustom.

Whatisstrangeaboutthisposition,however,isthatitisinternationalcustom thatprovidesthe

basisforalltreatylaw,nottheotherwayaround.Theprinciplepactasuntservanda–thata

Statemustabidebyitstreatyobligations–isaninternationalcustom.

From theprincipleofsovereigntytothetreatmentofforeignemissaries,theinternationalsystem
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isfoundedoncustoms.

EnglishandAmericancourtshadlongconsultedtreatisesoninternationallaw aswellasthe

practicesofstates.

BackgroundPrinciplesandtheHierarchyofSourcesinInternationalLaw

Internationallaw ismadechieflyinoneoftwoways:throughagreementsbetweenstates–

‘treaties’– orthrough practice by states thatfulfills certain requirements – ‘customary

internationallaw.

theICJstatutecontainsaclearlistofthesourcesofinternationallaw.

internationalconventions,internationalcustom,thegeneralprinciplesoflaw recognizedby

civilizednations,judicialdecisionsandtheteachingsofthemosthighlyqualifiedpublicists

ofthevariousnations,assubsidiarymeansforthedeterminationofrulesoflaw.

*Inzprincipleoforderofimportance,conventions(treaties)willtakeprecedenceover

custom,andcustom willtakeprecedenceovergeneralprinciplesofcivilizednations..

*Treatiestendtobemorespecificandclearerthancustoms,andcertainlytreatiesareabetter

expressionoftheconsentofStates.

*treatyprovisionsmaybeinterpretedaccordingtorulesofinternationalcustom

IntheLotusprincipleStateshaveresidualsovereigntyorpowerintheabsenceofinternational

law.

CustomaryLaw:StatePracticeandOpinioJuris

itishardtoprovethatacustom exists.Sotwoelementsmustbeproven–Statepracticeand

opiniojuris.(elementsofcustom).“Practice”indicatestheState’sovertbehaviorwhereasopinio

juris(“subjective”element)meanstheState’sbeliefthatthepracticeisrequiredasamatterof

internationallaw.

Opiniojurisconcernsstatementsofbeliefratherthanactualbeliefs.treatiesanddeclarations

representopiniojurisbecausetheyarestatementsaboutthelegalityofaction,ratherthan

examplesofthataction.

OpinioJurisislikeaState’sofficialstampthatconvertsthatState’scasualpracticeintoa
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bindingrule.Tohavecustom,Statesmustnotonlyexhibitacertainpractice;theymustalso

believethatthepracticeislegallyrequired.

WhichStatesAreBoundbyCustom?-Ifacustom isgeneral,allStatesintheworldareboundby

it.Ifacustom isregionalorlocal,onlyStatesinthatregionorlocalitywillbeboundbyit.

Statesthatsayanddonothingduringthetimewhenacustom isdevelopingwillbeboundbythat

custom.ThesameappliestonewStates.

TheonlywaythataStatecangetoutofageneralcustom isbyobjectingtothatcustom loudly

andcontinuouslyduringtheprocessoftheformationofthecustom.AStatethatdoesthismay

obtain“persistentobjectorstatus.”

theStatemustobjectwhenthecustom isintheprocessofforming & theobjectionmustbe

clearand“persistent.”

Afteraruleofcustom hasformed,anyconductcontrarytotheruleisaviolationofinternational

law.

TreatiesandGeneralAssemblyResolutionsasEvidenceofCustoms

Customarylaw co-existswithtreatylaw. First,thetreatymayrestateanalreadyexisting

internationalcustom.Second,thetreatymaycrystallizeanemerginginternationalcustom.That

is,thetreatymaybethefinalrecognitionofacustom thatwaspreviouslyjustinthedevelopment

stages.

A treatymaybeusedasevidenceofcustom alongwithotherthingslikedomesticcourt

decisionsandpolicydocuments.thetreatymaybetheonlyevidenceofthecustom.

GAresolutionsrepresenttheopinionofamajorityofStatesintheworld.GAresolutionscanbe

usedasevidenceofStatepracticeoropiniojurisforthepurposesofestablishingcustom.

However,Unliketreaties,GeneralAssemblyresolutionsarenotbindingonStates.

GAresolutionshavebeenusefulforprovingthatcertainhumanrightsstandardshavebecome

internationalcustom.

CHAPTER5:InternationalLawofTreaties

Statesmayenterintocontracts,commercialorotherwise,thataregovernedbythenationallaws

ofoneoftheStatesinvolved.Atreatyisanagreementgovernedbyinternationallaw.

treatiesareenteredintobyStates,butinternationalorganizationshavethecapacitytoenterinto

treatiesaswell.
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functions-Sometreatiesarelikeinternational“legislation”–theyareopenforallStatestojoin

andareintendedtobeuniversalandbindingonall. Theirpurposeistoestablishasetof

universalrulestogovernStateconduct.

Othertreatiesaremorelike“contracts.” Thesetreatiesarethemeansbywhichtwoormore

Statestransactbusiness

serveasconstitutionsforinternationalorganizations

Laws-*thecustomarylaw“pactasuntservanda”meaningthattreatypromisesmustbekept.

*thereisa“treatyontreaties”orinotherwordsatreatythatmanyStateshavejoinedthat

providesrulesfortheinterpretation and application oftreaties. Thisisthe1969 Vienna

ConventionontheLaw ofTreaties(VCLT)(appliestowrittentreatiesenteredintobetween

States.)

*EventhoughDomesticlawsareimportantindomesticcourts,notininternationalcourts,

treatiesarebindingaslawattwolevels,thedomesticlevelaswellastheinternationallevel.In

domesticcourts,domesticlawswillcolortheinterpretationandapplicationoftreaties.FDREC

Art9

TreatyFormation

-negotiationsoverapotentialtreatybeginwhenrepresentativesfrom theStatepartiesmeet.

-theStatepartiesmustexpresstheirconsenttobeboundbythetreaty,maybeexpressedby

signature,exchangeofinstrumentsconstitutingatreaty,ratification,acceptance,approvalor

accession,orbyanyothermeansifsoagreed

-Formultilateraltreaties,itwouldbeimpracticaltorequireallnegotiatingpartiestoconsent

beforethetreatyenteredintoforce.Therefore,multilateraltreatiesusuallyprovidethatthetreaty

willenterintoforceupontheconsentofacertainnumberoftheparties.

*Apartynotpresentattheoriginalnegotiationmaybeallowedtojointhetreatyatalatertimeif

thetreatysoprovides.Thisiscalled“accession.”

InterpretationofTreatyTerms

Theultimategoalofacourtininterpretingtreatytermsistofulfilltheintentionsofthepartiesto

thetreaty.Acourtisnottheretomakethedealfairwhenatreatyseamsunfair.

twobasictheories

1)theobjectiveapproach,requiresthatwetakethepartiesattheirwordandinterprettreaty

termsaccordingtotheirordinarymeaningandasanordinarypersonwouldunderstand

them.
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2)thesubjectiveapproach-Itispossiblethatthepartiestothetreatyhadsomespecial

understandingastothemeaningoftermsthatisnotfoundinadictionary.Thus,acourt

shouldlookatanythingthatmightindicatewhatthepartieswerethinking–theirbehavior,

letters,andthedraftinghistoryofthetreaty.

3)TheapproachoftheVCLT–isacombinationoftheobjectiveandsubjectiveapproaches-

Atreatyshallbeinterpretedingoodfaithinaccordancewiththeordinarymeaningtobe

giventothetermsofthetreatyintheircontextandinthelightofitsobjectandpurpose.

*TheVCLThasratherspecificrulesinregardtotheuseofdraftinghistoryintreatyinterpretation.

InvalidityofTreatiesandTreatyTermination

aStatecannotunilaterallyterminateatreatyandsimplypaydamagesfortheunlawfulbreach.

Thetreatywillcontinueinforceevenafterpaymentofdamagesbythebreachingparty,unlessof

coursethenon-breachingpartyoptstoterminatethetreaty

Intheabsenceofagreementamongthepartiesastotermination,thedefaultruleisthat

terminationispossibleonlyinfoursituations

(1)materialbreachbytheotherparty, (2)impossibilityofperformance,

(3)fundamentalchangeofcircumstancessuchthatitnolongermakessensetocontinuewith

thetreaty(4)anewruleofjuscogensthatemergessometimeafterthetreatyisalreadyinforce

andthatconflictswiththetreaty.

TreatyReservations

Itisaunilateralstatementwherebyanationtriestoexcludeormodifythelegaleffectofa

provisionofatreatywhilestilljoiningthetreaty. AStatemaywanttoratifyatreaty,butit

disagreeswithoneprovisioninthetreaty.

Reservations must be distinguished from “understandings” and “declarations.” Unlike

reservations,understandingsanddeclarationsareinterpretivestatementsthatarenotmeantto

changethetreatytermsbutratherclarifywhatthatpartyunderstandsthetreatytomean.

CHAPTER6:StateResponsibility

MeaningofSateResponsibility

Untilrecently,thetheoryofthelawofstateresponsibilitywasnotwelldeveloped.Theposition
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hasnowchanged,howeveritdoesnotreplacecustomaryinternationallaw,withtheadoptionof

theDraftArticlesontheResponsibilityofStatesforInternationallyWrongfulActs("Draft

Articles")bytheInternationalLawCommission(ILC)inAugust2001.

Stateresponsibilityisafundamentalprincipleofinternationallawanditliesontheunderstanding

thatstates are sovereign and equal.Itprovides thatwheneverone state commits an

internationallyunlawfulactagainstanotherstate,internationalresponsibilityisestablished

betweenthetwo.

ThenatureofStateResponsibility(characteristicsorrequirements)

 theexistenceofaninternationallegalobligationinforceasbetweentwoparticularstates;

 there hasoccurred an actoromission which violatesthatobligation and which is

imputabletothestateresponsible;and

 lossordamagehasresultedfrom theunlawfuloromission.

TheQuestionofWrongfulness

*Theprincipleofobjectiveresponsibility(‘risk’theory)maintainsthattheliabilityofthestateis

strict.Onceanunlawfulacthastakenplace,whichhascausedinjuryandwhichhasbeen

committedbyanagentofthestate,thatstatewillberesponsibleininternationallawtothestate

sufferingthedamageirrespectiveofgoodorbadfaith.

*thesubjectiveresponsibilityconcept(the‘fault’theory)whichemphasizesthatanelementof

internationalornegligentconductonthepartofthepersonconcernedisnecessarybeforehis

statecanberenderedliableforanyinjurycaused.

Imputability(mamekagneORmalakek)/Attribution-isthelegalfictionwhichassimilatesthe

actionsoromissionsofstateofficialstothestateitselfandwhichrendersthestateliablefor

damageresultingtothepropertyorpersonofanalien.

Ultraviresacts-Theactofofficialsofastatemayresultintheresponsibilityofastateeven

whentheformerhaveactedbeyondtheirauthority.

Althoughprivateindividualsarenotregardedasstateofficialssothatthestateisnotliablefor

theiracts,thestatemayberesponsibleforfailingtoexercisethecontrolnecessarytoprevent

suchacts.
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State Controland Responsibility-ifzperson orgroup ofpersonsisin factacting on z

instructionsof,orunderzdirectionorcontrolofthatStateincarryingoutzconduct,z stateis

liable.

Whereastatesubsequentlyacknowledgesandadoptsconductasitsown,thenitwillbe

consideredasanactofstateunderinternationallaw entailingresponsibility,eventhoughsuch

conductwasnotattributabletothestatebeforehand.

ConsequencesofBreachandReparation

Thebreachofaninternationalobligationentailstwotypesoflegalconsequences.Firstly,it

createsnewobligationsforthebreachingstate,principally,dutiesofcessationandnon-repetition

andadutytomakefullreparation.

Second,createnew rightsforinjuredstates,principally,therighttoinvokeresponsibilityanda

limitedrighttotakecountermeasures.

*Ifillegalactionsarecontinuing,thestatehasadutytocease.Thestatealsohasdutiestomake

reparation,whichcouldinvolverestitution,compensation,orsatisfaction.

CHAPTER7:WarandtheProhibitionontheThreatorUseofForce

Historyofuseofforce:from the‘JustWar’totheUnitedNations

ChristianizationoftheRomanEmpireandtheensuringabandonmentbyChristiansofpacifism

(warisamistake,anydisagreementmustavoidwizconsensus)giverisetothedoctrineofjust

war.InthosedaysthedoctrinewasforcecouldbeusedprovideditcompliedwiththeDivineWill.

ButwithpositiveandthedefinitiveestablishmentoftheEuropeanbalanceofpowersystem after

thepeaceofWestphalia,1648,theconceptofthejustwardisappearedfrom internationallawas

such.Stateweresovereignandequal,andthereforenoonestatecouldpresumetojudge

whetheranother’scausewasjustornot.

TheFirstWorldWarmarkedtheendofthebalanceofpowersystem andraisedafreshthe

questionofunjustwar.

TheLeaguesystem didnot,itshouldbenoted,prohibitwarortheuseofforce,butitdidsetupa

proceduredesignedtorestrictittotolerablelevels.

ZUNcharter’sArticle2provisionisregardednowasaprincipleofcustomaryinternationallaw

andassuchisbindinguponallstatesintheworldcommunity.Thereferenceto‘force’rather

thanwarisbeneficialandthuscoverssituationsinwhichviolenceisemployedwhichfallshortof
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thetechnicalrequirementsofthestateofwar.

ThePhrase‘Againsttheterritorialintegrityorpoliticalindependenceofanystate’

Nostatehastherighttointervene,directlyorindirectly,foranyreasonwhatsoever,inthe

internalorexternalaffairsofanyotherstate.Consequently,armedinterventionandallother

formsofinterferenceorattemptedthreatsagainstthepersonalityofthestateoragainstits

politicaleconomicandculturalelements,arecondemned.

CategoriesofForce

-Retorsion-benidetmemeles-istheadoptionbyonestateofanunfriendlyandharmfulact,

whichisneverthelesslawful,asamethodofretaliationagainsttheinjuriouslegalactivitiesof

anotherstate.legitimatemethodofshowingdispleasure.

severanceofdiplomaticrelationsandtheexpulsionorrestrictivecontrolofaliens,aswellas

variouseconomicandtravelrestrictions.

-Reprisalsareactswhichareinthemselvesillegalandhavebeenadoptedbyonestatein

retaliationforthecommissionofanearlierillegalactbyanotherstate.

-self-defense-Thereisextensivecontroversyastothepreciseextentoftherightofself-defense

inlightofArticle51.Ontheonehand,itisarguedthatarticle51inconjunctionwitharticle2(4)

nowspecifiesthescopeandlimitationsofthedoctrineofuseofforce.self-defensecanonlybe

resortedto‘ifanarmedattackoccurs’andinnoothercircumstances.

Ontheotherhand,therearewriterswhomaintainthattheopeningphraseinArticle51specifying

that‘nothinginthepresentChartershallimpairtheinherentrightof…self–defense’meansthat

theredoesexistincustomaryinternationallawarightofself-defenseoverandabovethespecific

provisionsofarticle51,whichreferonlytothesituationwhereanarmedattackhasoccurred.

Theconceptsofnecessityandproportionalityareattheheartofself-defenseininternationallaw.

Necessity-thearmedattackthathasoccurredorisreasonablybelievedtobeimminentrequires

theresponsethatisproposed.

Proportionality may also require consideration ofthe type ofweaponry to be used,an
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investigationthatnecessitatesananalysisoftheprinciplesofinternationalhumanitarianlaw.

Terrorism-isthesystematicuseofterrorespeciallyasameansofcoercion.Mostcommon

definitionsofterrorism includeonlythoseactswhichareintendedtocreatefear(terror),are

perpetratedforanideologicalgoal(asopposedtoaloneattack),anddeliberatelytargetor

disregardthesafetyofnon-combatants.

Mostgovernmentdefinitions outline the following key criteria:target,objective,motive,

perpetrator,andlegitimacyorlegalityoftheact.

CollectiveSecurity-asanApproachtoPeace",isseenasacompromisebetweentheconceptof

worldgovernmentandanation-state.

-First:almosteverystate,especiallyallmajorstates,hasto beinthecollectivesecurity

arrangementandcommittedtoitforittowork.

-Second:noonestatecanblockthedecisionmakingprocess.

-Third:forsanctionstowork,theinternationaleconomyhastobesufficientlyinterdependent

suchthatsanctionsharm theintendedcountryenough,butdonotharm thecountriesdoingthe

sanctioning.

-fourthforcountriestotrustcollectivesecurity,theyhavetoknow itworkswellenoughto

safeguardtheirsecurity.

Thelinesbetweenwhatisconsidered"collectivedefense"and"collectivesecurity"havebeen

blurred."collectivesecurity"-avoidgroupingpowersintoopposingcamps,andrefusingtodraw

dividinglinesthatwouldleaveanyoneout.(UNPrinciple)

HumanitarianIntervention-*WhenandWheretoIntervene?

-wherethescaleofdeathandsufferingisgreatest,

-whereinterventionisunlikelytocreategreat-powerconflicts,and

-whereamissioncanbedesignedthatpromisesmanylivessavedatlow costtointervening

soldiers.

*HowtoIntervene?

Shoulditsimplydoenoughtofeedstarvingpeople,shoulditcreatesafehavensforindividualsor

groupsatrisk,shoulditimposeaceasefirelinebetweenwarringparties—ormightitevenhelp

onesidetowinaconflict?Italldepends.
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*WhoShouldIntervene?

TheUnitedStatesandotherwesterncountriescandoagreatdealtohelpinthisregardby

providingmodestsums—perhapsacouplehundredmilliondollarsayearinall—forimproved

training,equipment,andotherbasicmilitaryneeds.

CHPATER8:InternationalDisputeResolution

Internationaldisputesaresolvedintwogeneralmethods:inthefirstcategorylietheInternational

CourtofJusticeandOtherInternationalTribunalsandinthesecondcategoryareArbitration,

Negotiation,andMediation-diplomaticmeansofdisputeresolutionmechanisms.

TheInternationalCourtofJustice/ICJ/

hasadualjurisdiction:itdecides,inaccordancewithinternationallaw,disputesofalegalnature

thataresubmittedtoitbyStates(jurisdictionincontentiouscases)bindingrulings

itgivesadvisoryopinionsonlegalquestionsattherequestoftheorgansoftheUnitedNationsor

specializedagenciesauthorizedtomakesucharequest(advisoryjurisdiction).

ThejurisdictionoftheCourtincontentiousproceedingsisbasedontheconsentoftheStatesto

whichitisopen.Theform inwhichthisconsentisexpresseddeterminesthemannerinwhicha

casemaybebroughtbeforetheCourt.

Althoughwithoutbindingeffect,theadvisoryopinionsoftheCourtneverthelesscarrygreatlegal

weightandmoralauthority.

TheICJandtheSecurityCouncil

Inpractice,theCourt'spowershavebeenlimitedbytheunwillingnessofthelosingpartytoabide

bytheCourt'sruling,andbytheSecurityCouncil'sunwillingnesstoenforceconsequences.

However,intheory,"sofarasthepartiestothecaseareconcerned,ajudgmentoftheCourtis

binding,finalandwithoutappeal,"

OtherInternationalTribunals

Internationalwarcrimestribunalsarecourtsoflawestablishedtotryindividualsaccusedofwar

crimesandcrimesagainsthumanity.ThewarcrimestribunalsofNurembergandTokyo.
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supports

-theyactasadeterrenttopotentialwarcriminals.

-zeyofferararechancefortheworld'sleadersandcitizenstoscrutinizeboththedeplorable

decisionsmadebyparticularleaders,andtheatrocitiescommittedbythesoldiersandagentsof

thoseleaders.

-givevictimsandtheirfamiliesanopportunitytoregainasenseofpowerthatmayhavebeen

lostresultingfrom awarcrime.

-Foracountryattemptingtomakeatransitionfrom arepressiveregimetoademocracy,war

crimestribunalsoffercitizensandleaderstheopportunitytoputtheirfaithinanequitableruleof

law.

criticism

-menlikeHitlerandPolPot,theleadersofviolentmovements,areneverjudgedbytribunalsfor

whattheydo.A warcrimestribunalthattriesonlymiddle ranking officers,soldiers,and

politiciansisnotaseffectiveasonethattriesthemastermindbehindthecrimes.

-theydonotalleviatetheunderlyingcausesoftheconflict.

-they are ineffective in transforming a fractured society into one ofstability and peace

(necessarilydemonizeindividualsand sometimeswholegroups,furtherseparating parties,

insteadofbuildingpeace.)

-theyofferonlythevictorsjustice.WhatwasmostobviouslymissingfollowingWorldWarIIwas

notHitleratNuremberg,butatrialforAmericans,French,British,andRussianindividualswho

committed actsthatwould havebeenconsidered warcrimeshad theAllieslostthewar.

(Hiroshima)

TheCreationofanInternationalCriminalCourt

officiallyestablishedonJuly1,2002,andislocatedinTheHague,TheNetherlands.However,all

oftheworld'snationshavenotratifiedtheRomeStatuteoftheI.C.C(UnitedStates,Russia,and

Japan)

onlywarcrimescommittedaftertheI.C.C.'sestablishmentcanfallunderitsjurisdiction.only
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thosenationsthatratifythedocumentwillfallunderitsjurisdiction.

theestablishmentoftheCourtisasignificantsteptowardthecreationofaninternationalsystem

ofwarcrimesjustice.

CHAPTER9:NationalCourtsandInternationalLawIssues

Monism -Thistheorycharacterizesinternationalandmunicipallawasasinglelegalsystem with

municipallawsubordinatetointernationallaw.

Instatesadoptingthistheory,thelocalcourtsautomaticallyacceptjurisdictiontoadjudicateon

lawsuitsrelyingoninternationallawprinciples.

Dualism -Thistheoryregardsinternationalandmunicipallaw asseparatesystemssothatthe

municipalcourtscanonlyapplyinternationallaw eitherwhenithasbeenincorporatedinto

municipallaworwhenthecourtsincorporateinternationallawontheirownmotion.

CustomsandTreatiesasPartoftheLawofEthiopia-Art9(1)vsArt13(2)ofFDREC.

ExtraditionTreaties/Agreements

Therearetwotypesofextraditiontreaties:listanddualcriminalitytreaties.Themostcommon

andtraditionalisthelisttreaty,whichcontainsalistofcrimesforwhichasuspectwillbe

extradited(surrendered).

Dualcriminalitytreaties,usedsincethe1980s,generallyallow forextraditionofacriminal

suspectifthepunishmentismorethanoneyearimprisonmentinbothcountries.

Manycountries,suchasMexico,CanadaandmostEuropeannations,willnotallowextraditionif

thedeathpenaltymaybeimposedonthesuspectunlesstheyareassuredthatthedeath

sentencewillnotsubsequentlybepassedorcarriedout.

Somecountries,suchasFrance,RussianFederation,Germany,Austria,ChinaandJapan,have

lawsthatforbidextraditingtheirrespectivecitizens.

Therefusalofacountrytoextraditesuspectsorcriminalstoanothermayleadtointernational

relationsbeingstrained.Often,thecountrytowhichextraditionisrefusedwillaccusetheother
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countryofrefusingextradition.


