https://t.me/ethiopianlegalbrief

@AbrhamYohanes

PhAPRE doRéAR 2TPNEALR 6TAND

bof.l-0\ 1061 IH)

FEDERAL NEGARIT GAZETTE

OF THE FEDERAL DEMOCRATIC REPUBLIC OF ETHIOPIA

1€ héts Qoo eC RE
A0 A0 PET TE P77 AT 990

NAACKL boflAP 2.9°0N4-0.CP LTAARN
A FohtF 9ohC O mOEr T oM

24" Year No. 28
ADDIS ABABA 22™

To-7, Content
APE PC ANEHENT 997 Proclamation No. 1076/2018
P’y 127t AT A AICr°H public Private Partnership Proclamation.....Page10235
hPE...... N1ATONEROE
APE &PC BA.EE/ENT Proclamation No. 1076/2018

NATPF 2 KRG PN AICTT Lo hPE

Pavw it AV CYET ICC PRIST
PATY T AT D00 RTAC P4- A C oA
OV EEE PP hIC NaoPr:

DAKTTT: G ThPrTT AT HARTTT 07704877
AS (194 P4-L5I0 AP UL
Paow l-ATTT TEENTTT AL I 0915
Ao’y @n “10PE 17704.070:

HCS

AW ANV VIS TEERRT PandS
AT L2 Aawgelr P00 OTAP  271-
2C9T NeolCo T a3 3P KAt Pl
AT LT Nawgelder 1L AbTacT Po21007
PAIARYT:  ADTOLePTT AT PRTALPYT
hnFAg aoCy “150C N177048.0°k:

MAACEKL 4oflAP L9°04-0.0P STFANAR
V1en 7t KPR 9% (8) oowlel PolhlAo-
BN

A PROCLAMATION TO PROVIDE FOR THE
PUBLIC PRIVATE PARTNERSHIP

WHEREAS, the participation of the private
sector is recognized an essential strategy to realize
the country’s development objectives, including the
infrastructure system

WHEREAS, it is desirable to establish a
favorable legislative framework to promote and
facilitate the implementation of privately financed
infrastructure projects by enhancing transparency,

fairness and long-term sustainability;

WHEREAS, it has become necessary to
further the
transparency, economy and fairness in the award of
the

establishment of specific procedures for the award

develop general  principles  of

contracts by public entities through

of infrastructure projects;

NOW, THEREFORE, in accordance with
Article 55(1) of the Constitution of the Federal
Democratic Republic of Ethiopia, it is hereby
proclaimed as follows:
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1.

2.

CHAPTER ONE
GENERAL

Short Title

This Proclamation may be cited as “Public Private

Partnership Proclamation No. 1076/2018".

Definitions

In this Proclamation unless the context requires

otherwise:

1. "Board" means the board established

pursuant to this Proclamation.

2. "Contracting Authority" means a Public
Body or a Public Enterprise which intends
to enter into a Public Private Partnership

Agreement with a Private Party.

3. "Infrastructure  Facility" means any
physical facility and systems that directly
or indirectly provide Public Service
Activity.

4. "Ministry" or "Minister* means the
Ministry or Minister of Finance and
Economic Cooperation, respectively.

5. “Person” means any natural or juridical

person.

6. "Private Party" means a party that enters
into a Public Private Partnership

Agreement with a Contracting Authority.

7. "Project Agreement” means the Public
Private Partnership Agreement and other
agreements entered into between the
Contracting Authority or another Public
Entity and the Private Party for the purpose
of the project.
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8.

10.

11.

12.

"Project Company" means the legal entity
incorporated under the laws of the Federal
Democratic Republic of Ethiopia by the
successful bidder whose sole purpose shall
be to execute and implement the Public
Private Partnership Agreement and other

Project Agreements, if any.

"Public Body" means any organ of the

Federal Government, which is wholly

financed by the Federal Government

budget.

"Public Enterprise"” means an enterprise
fully owned by the Federal Government
and defined under the relevant laws of the

Federal Democratic Republic of Ethiopia.

"Public Entity" means a Public Body or a

Public Enterprise.

"Public Private Partnership" or "PPP"
means a long-term agreement between a
Contracting Authority and a Private Party

under which a Private Party:

a) undertakes to perform a Public Service

Activity that would otherwise be
carried out by the Contracting
Authority;

b) receives a benefit by way of :

(1) compensation by or on behalf of
the Contracting Authority;

(2) tariffs or fees collected by the
Private Party from users or
consumers of a service; and
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13.

14.

15.

16.

17.

(3) a combination of such compensation

and such charges or fees.

c) is generally liable for risks arising from
the performance of the activity or use of
the state property in accordance with

the terms of the Project Agreements.

"Public Private Partnership Agreement"
means a contract concluded between the
Contracting Authority and a Private Party
setting forth the terms and conditions of

the Public Private Partnership.

"Public Service Activity" means any activity
the government has decided to perform for
the reason that it has deemed it to be
necessary in the general interest of the public
and considered that private initiative was

inadequate for carrying it out.

"Public Private Partnership Directorate
General” or "PPP Directorate General"
means the unit established within the

Ministry pursuant to this Proclamation;

States”
in Article 47(1) of the

Constitution of the Federal Democratic

“Regional means any region

referred to

Republic of Ethiopia and includes the
Addis Ababa and Dire

administrations;

Dawa city

"Unsolicited Proposal” means any proposal
undertaking a Public Private Partnership
project that is not submitted in response to
a request or solicitation issued by the
Contracting Authority within the context of

a competitive selection procedure.
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18. "Value for

undertaking of a Public Service Activity of

Money" means that the
the Contracting Authority by a Private
Party under a Public Private Partnership
results in a net benefit accruing to that
Contracting Authority or consumer defined
in terms of cost, price, quality, quantity,
timeliness of implementation and other
factors which influence the determination
of the best economic value compared to
other options of delivering this Public
Service Activity or use of government

property.

19. any expression in the masculine gender

includes the feminine.

3. Objective

This Public Private Partnership Scheme shall

have the following objectives:

1/ to create a favorable framework for

promoting and facilitating the

implementation of privately financed
projects to support Ethiopian economic

growth;

2/ to enhance transparency, fairness, Value for

Money, efficiency and long-term

sustainability;

3/ to
Activity; and

improve quality of Public Service

4/ to maintain macroeconomic stability by

reducing growth in public debt.
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4. Scope of Application

1/ This Proclamation shall apply to Public
Private Partnership projects of Public

Bodies and Public Enterprises;

2/ The following activities are expressly
excluded from this Proclamation:
a) oil, mines, minerals, rights of air
space; and
b) Privatization or divestiture of public

infrastructure or public enterprises.

5. Forms of Public Private Partnerships

1/ Public private partnerships may involve
any of the following activities or any
combination thereof:

a) The design, construction, financing,
maintenance or operation of new

Infrastructure Facilities.

b) The rehabilitation, modernization,
financing, expansion, maintenance or
operation of existing Infrastructure

Facilities; and/or

c) The administration, management,
operation or maintenance pertaining
to new or existing Infrastructure
Facilities.

2/ The Contracting Authority shall select
the form of contract which reflects the
desired allocation of risks and

responsibilities for each agreement.

6. Contracting Authority
1/ The Contracting Authority for a Public
Private Partnership shall be the Public
Entity legally mandated to be
responsible for the infrastructure «+
to be delivered by way of the Public
Private Partnership.
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2. In the event that a Public Private

Partnership project involves

infrastructures and/or services which
are the responsibility of more than one
Public Entity, the Board shall among
Public entities select the appropriate
Contracting Authority for this specific

project.

7. Authorization to grant rights for Public
Private Partnerships

Rights to use or operate publicly owned

Infrastructure  Facilities and/or provide
Public Service Activities may be granted by
the Contracting Authority which by its
establishing legislation is responsible for
such activities, to a Private Party in

accordance with this law.

CHAPTER TWOQ

ADMINISTRATION OF PUBLI

PARTNERSHIPS
8. Public Private Partnership Board

PRIVATE

1/ It is hereby established the Public Private

Partnership Board which shall consist of:

a) The

Economic Cooperation;

Ministry of Finance and

b) The National Bank of Ethiopia;
¢) The Ministry of Water, Irrigation and
Electricity;

d) The Ministry of Transport;

e) The Ministry of Public Enterprises;
f) The National Planning Commission;

g) The

Pastoralist Affairs;

Ministry of Federal and
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h) Two members from the private sector
appointed by the Minister.
2/ The Minister of Finance and Economic

Cooperation shall chair the Board.

3/ The PPP Directorate General shall act as

secretariat to the Board.

9. Responsibilities of the Board

1/ The Board shall

responsibilities:

have the following

a) approve the PPP project structure
(including any feasibility study related
thereto) prior to the commencement of

the tendering process;

b) approve significant changes to the risk

allocation or expected cash flow from

that envisioned under the initial
structure pursuant to changes during
the tendering process or prior to
signing;

c) approve any significant amendment to

a Project Agreement;

d) identify the appropriate Contracting
Authority when required for specific

projects;

e) recommend specific tax or other
incentives for a particular project to

the relevant authority;

f) approve the tender or negotiation
results carried out to select the private
sector which can participate in the

Public Private Partnership;

g) Recommend government  support

requested in  accordance  with

Article 47.
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5/ The Board shall meet quarterly, or more
frequently as necessary, to carry out its
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6/The Board shall issue a guideline
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prescribing its working procedures.
10. PPP Directorate General
1/ A PPP Directorate General is hereby

established within the Ministry.
2/ The Ministry shall be responsible to
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General and for ensuring that there is an
incentive mechanism to employees of

the Directorate General.

11. Obijectives of the Directorate General

The Directorate General shall have the
objectives of achieving the country’s
development objectives by ensuring that

public private partnerships are carried out
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12.

as per the provisions of this Proclamation.

Duties _and _Responsibilities of the
Directorate General

The PPP Directorate General shall have the
following responsibilities:

1/ promote the participation of the private
sector in the financing, construction,
maintenance and operation of Public
Service Activities;

2/ provide technical assistance and support
to the Board, the Ministry and the
contracting authorities on all matters
relating to Public Private Partnerships;

3/ make recommendations regarding the
Public  Private Partnership legal,
regulatory, institutional and policy
framework;

4/ develop and implement guidance,
mandatory or otherwise, related to
project  preparation,  procurement
procedures,  preparation of  bid
documents and Project Agreements or
other topics as may be necessary to
support the implementation of Public
Private Partnerships in accordance with

this Proclamation;

5/ conceptualize, identify and categorize
projects for  purposes of this
Proclamation;

6/ review and issue opinions regarding the
viability of proposed projects and make
recommendations to the Board, the

Ministry and contracting authorities;

7/ disseminate  information  regarding
projects contemplated as potential
Public Private Partnerships;

8/ select private sector candidates that may
participate in public private partnerships
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in accordance with the procedures
provided in this Proclamation and submit
its recommendations to the Board,;

9/ monitor and evaluate the progress of
implementation  of  Public  Private
Partnerships;

10/ at certain intervals, determined by the
Board provide information to the public
on the implementation of public private
partnership projects.

11/ coordinate activities relating to Public
Private Partnerships.

12/ Carry cut activities delegated to it by
the Board;

CHAPTER THREE

DUTIES AND RESPONSBLTIES OF

NTRACTING AUTHORITIE
13. Contracting Authority

1/ Subject to other provisions of this
Proclamation, the Contracting
Authority shall have overall
responsibility  for  the initiation,
development, procurement, signing of
agreements and implementation of
Public Private Partnership projects it
administers.

2. In addition to those specified in the
directive, the Contracting Authority
shall have the following detailed

responsibilities:

a) Execute preparatory activities for a
potential project, including all
relevant feasibility and options
studies, financial models, Value for
Money analysis and other studies
necessary to structure a technically

and financially viable project;

b) Submit proposed projects to the
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Ministry and the Board as provided

in this Proclamation;

c) Establish a technically qualified
project management team to oversee
the transaction process;

d) Sign public private partnership
agreements referred to it by the PPP
Directorate General,

e) Provide information, as reasonably
requested, by the Ministry, the Board
and the PPP Directorate General;

f)  Unless otherwise stipulated in the
Project Agreements, supervise the
Private Party and ensure its strict
compliance with the terms of the
Project Agreements.

14. Project Management Team within the

Contracting Authority

1/ A Contracting Authority that intends to
enter into a Public Private Partnership
shall establish a project management
team dedicated to a particular project
which shall consist of such financial,
technical and legal personnel as that
Contracting Authority shall consider
necessary for the performance of its
functions. The project management
team shall include a member of the PPP
Directorate General.

2/ The project management team shall, on
behalf of the Contracting Authority:

a) prepare and appraise the Public
Private Partnership project to
ensure its, legal, regulatory, social,
financial, economic and
commercial viability;

b) prepare the project in accordance
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c)

d)

€)

f)

h) maintain  a

)

with guidelines and standard
issued by the PPP
Directorate General;

that

comply with the provisions of this

documents

ensure the Private Party
Proclamation;
monitor the implementation of the

Public Private Partnership Agreement

entered into with the Contracting
Authority;
liaise with all key stakeholders

during the project cycle;

oversee the management of a project
in accordance with the Project
Agreements entered into by the
Contracting Authority;

submit to the PPP Directorate
General, annual or such other period
PPP

Directorate General on the Project

reports requested by the

Agreements entered into by the
Contracting Authority;

record of all
documentation ~ and  agreements
entered

Authority

into by the Contracting

relating to the Public
Private Partnership project;

ensure that the transfer of assets at the
expiry or early termination of a Public
Private Partnership Agreement is
consistent with the terms and
conditions of such agreement, where
this agreement involves a transfer of
assets; and

carry out such other functions as
may be assigned to it by the

Contracting Authority.

3/ In performing its functions under sub-

10247
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article (2) of this Article, a project

management team shall:

a) Implement the recommendations
and guidelines issued by the PPP
Directorate General,

b) Submit such information as shall

be required by the PPP Directorate

General or other Directorates of the

Ministry.
CHAPTER FOUR

PUBLIC PRIVATE PARTNERSHIP PROJECT
DEVEL OPMENT AND APPROVAL PROCE

15. Project identification

1/The identification of potential Public

Private Partnership projects shall be
by the
Authority, a Public Entity or the PPP
Directorate General.

carried  out Contracting

2/ A Contracting Authority which intends
to implement a project through a Public
Private Partnership shall be responsible
for conceptualizing and administering

the contract of the project.

3/ In conceptualizing, identifying and

prioritizing potential projects, a
Contracting Authority shall consider
the strategic and operational benefits
into a Public Private

the

of entering

Partnership ~ compared  to
development of the facility or the
provision of the service by the

Contracting Authority itself.

16. Prelminiary Approval of the Board

Where a Contracting Authority considers it
appropriate to potentially implement a project

10248
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17.

through a Public Private Partnership, it shall
submit an application to the Ministry for

approval

before undertaking an in-depth

analysis of the project under a Public Private
Partnership scheme.
Feasibility Study

1/ Upon approval by the Ministry, the

Contracting Authority shall undertake a

feasibility study of the project for the

purpose of:

a)

b)

determining the viability of the
project; and
that

Partnership approach is the most

ensuring a Public Private

economically advantageous to the
Contracting Authority.

2/ In undertaking a feasibility study under
Sub-Article (1) of this Article, a

Contracting Authority shall consider:

a)

b)

c)

d)

e/

f/

g/

the technical requirement of the
project;

the legal requirement to be met by
the parties to the project;
the social, economic and environmental

impact of the project;

the Value for Money of the project

compared to other procurement
method;

the affordability of the project by
the Contracting Authority and/or
end-users;

the sustainability of the project for

both parties;

the institutional capacity of the
Contracting Authority to prepare,
tender, implement and monitor the

project.

3/ Taking into account the analysis carried

10249
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out pursuant to sub-article (2) of this
Article, the feasibility study shall
describe the proposed structure for the
project including:

a) project capital and operating costs

under various scenarios;

b) proposed responsibilities and risks
assumed by each the Contracting

Authority and the Private Party;

c) proposed government participation

and support, if any.

18. Approval of the Board

1/ The Contracting Authority shall submit
the feasibility study prepared under
Article 17 to the Board and the Ministry.

2/ The Board shall review the feasibility
study with the support of the PPP
Directorate General. The Board shall in
its review take into account the
assessment of the departments of the
Ministry  responsible ~ for  debt

management and guarantees and take a

decision that complies with this

assessment.

3/ The Board may require additional
studies be carried out either by the PPP
Directorate General or the Contracting
Authority  prior to issuing a

determination as to whether the project

is authorized to proceed to tender.

4/ If specific incentives or government
support is required, the Board shall
with its suggestion submit the matter to
the appropriate authority.

5/ If the Board is satisfied that the project

meets the desired expectations of
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b) in addition to publication in a
newspaper the content of which is to
be determined in a directive, may

send the request for qualifications to

potential bidders identified by the

0915735560
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Directorate General.
3/ The concents of such request shall be

detetrmined by directive.

21. Prequalification criteria

1/ In order to qualify for the pre-selection
proceedings, interested bidders must
meet objectively justifiable criteria that

considers

the Directorate General

appropriate in the particular
proceedings of the project, as stated in
the request for qualifications.

2/ In

prequalification

minimum
PPP

Directorate Generel shall enuser that

determining  the
criteria, the

prequalified bidders demonstrate:

a) Sufficient financial capacity to
undertake the project,through
evidence of net worth or other
appropatiate measure ; and

b) Sufficient technical capacity to
undertake the project, through
evidence previous appropriate
experience.

3/The details of the minimum
prequalification criteria shall be

further prescribed by the relevant
directive.

22. Participation of consortia

1/ The Directorate General, when first
inviting the participation of bidders in
the prequalification proceedings, shall
allow them to form bidding consortia.
The

request  for

information required in the

qualifications  from
members of bidding consortia shall

relate to the consortium as a whole as
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well as to its individual participants.

2/ Unless stated in the request for
qualifications, each member of a
consortium may participate, either
directly or indirectly, in only one
consortium at the same time. A
violation of this rule shall cause the
disqualification of the consortium and
of the individual members.

3/ When considering the qualifications of
bidding consortia, the PPP Directorate
General shall consider the capabilities
of each of the consortium members and
assess  whether  the  combined
qualifications of the consortium
members are adequate to meet the
needs of all phases of the project.

23. Decision on prequalification

1/ The PPP Directorate General shall:

a) make a decision with respect to the
qualifications of each bidder that has
submitted an  application  for
prequalification.

b) shall apply only the criteria set forth

in the request for qualifications.

c) Invite all prequalified bidders to
submit their bids.

2/ Notwithstanding Sub-Article (1) of this
Article, the PPP Directorate General
may, provided that it has made an
appropriate statement in the request for
qualifications to that effect, reserve the
right to request proposals upon
completion of the prequalification
proceedings only from a limited

number of bidders that best meet the



https://t.me/ethiopianlegalbrief @AbrhamYohanes

% LfleA 16T DHM RPC BT OOl IE 47 EOT 990 Federal Negarit Gazette No. 28, 22" Feburary, 2018 10254
............. age
p gf/ Paw)h  4LLATLT ThlN  Canllol? prequalification criteria.
AP T (1w 9° Re758715 Pk hOA 3/ For the purpose of Sub-Article (2) of
LA®7 NPT AT AQAE TS ETo- VA9 this Article, the Directorate General
PTCENL LLEPT  PoULANTT NPT shall rate the bidders that meet the
P99 LT A ao P17 TVLINT AN : prequalification criteria on the basis of

the criteria applied to assess their
qualifications and draw up the list of
bidders that will be invited to submit

AT. NP Lav- NPT 714910 AL NA“20T @03 proposals upon completion of the
bl Pav R 8 LLNTo T Tl prequalification proceedings.

V) APLao- NPT T00em,  eavp-larT 4/ In drawing up the list, the Directorate

CHhLIOTY Aom, o NP General shall apply only the manner of

(g omdh T oan CAMA: rating that is set forth in the request for

qualifications.
A) LVU7 o4 P7L0me- Nré "N odfo-

ap POPavaptey avao | P 24. Request for Proposals

Naomd9I° LYGTA:: 1/ The PPP Directorate General shall

&) Lol WL, vl prepare a request for proposals for the

urpose of inviting bidders to submit
Aen o Hf Coven lF A1L ATS.LONE burp 9

. proposals.
Té ALRCINT @ LA+

&/ Y Wit 700 ArPAR (8) Crovabrlo- 2/ The details of the request for proposals
Loy 0SCr Nre Mg odfor AL shall include at least the following
LV7  Pravdll ovl¥  AODOM L0 information:
PavIh S CLNTGT Tl PP av NPT a) General information related to the
oLy 1L QG Pd 03A ¢P oo project necessary  for the
NPT waolFE T A e BT preparation and submission of a
oA PreO0ET AT PavanlF ave: proposal;
AL LPCN PaomPd ool hdm-:: b) specifications of the project

including the technical and

. _ financial conditions that should be
/y  RiPx 0700 A7PX () A8

Proalrta? A“INLAI® WT5.4L5 Paovh
Seentet Trin O eTET NPT
Aavaolly (14 Lao-NPT TR0 1L&T
PPaom-17 avao l|§ P TmP°

met by a bidder;

c) specifications of the final product,
level of services, performance
indicators and  such  other

requirements as the Directorate
CToSSePHET KRB Navaen] W Looo- General and relevant regulatory

NPT TV R@ (AA PovenlF Q1L bodies shall consider necessary
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25.

26.

including the safety, security and
environment preservation require

ments to be met by a bidder;

d) the contractual terms of the Project
Agreements proposed by the PPP
Directorate General;

e) the criteria and method to be used in

evaluating a proposal;

f) the value of the bid security required

to be submitted by a bidder; and

g) the manner and the deadline for
submitting proposals.

3/ The directive may prescribe additional

requirements of the request for

proposals.

Bid securities
1/ The request for proposals shall set forth

the requirements with respect to the
issuer and the nature, form, amount and
other principal terms and conditions of
the required bid security.

2/ The amount and the details of the ways a
bid security is to be submitted or
forfeited as the case may be and other
related matters shall be prescribed by
directive.

Meetings, clarifications and modifications

The PPP Directorate General:

1/ may hold one-on-one or group meetings
with prequalified bidders to provide
information on the project, respond to
their enquiries and receive comments
from the bidders.
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217.

28.

2/

3/

4/

5/

6/

Shall communicate in writing to all
bidders any information provided to a
bidder.

may invite prequalified bidders to
provide comments on the request for
proposals including on the terms of the
Project Agreements.

shall respond to request for clarification

from prequalified bidders.

may, whether on its own initiative or as
a result of a comment or request for
clarification of a bidder, review and, as
appropriate, revise any element of the
request for proposals, including the

Project Agreements.

shall

revision made subject to sub-article

communicate in writing any

(5)of this to the bidders at a reasonable

time prior to the deadline for

submission of proposals.

Submission of proposals

A

bidder who intends to bid for a project

shall complete and submit a technical

proposal and a financial proposal and

enclose each proposal in a separate sealed

envelope as may be specified in the request

for proposals.

Evaluation of proposals

1/

Unless provided otherwise in the request
for proposals, the PPP Directorate General
shall not open the financial proposal unless

it has opened and deemed the technical
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nreen Ngege -t Y ZF LR ae proposal to be responsive.

Y20 @7 A7S.0m 0T A2 LA
o/ PP Lav-NFT LLE®T hA$ A lFT

A“2PCOAT  PUNELE TLEPT AT

2/ The PPP Directorate General shall
compare and evaluate each proposal in

accordance with the evaluation criteria,

anm T LTCOIAN:: the relative weight accorded to each
& et NNV o9 PPLav-NPT criterion  if applicable and the
TL.910, LLlEwm7 had e T evaluation process set forth in the
N2.¢CO-AT AT POPT @L9° PUPL-60 request for proposals.
PLeEPT (i CTYCERT  A9IrET 3/ For the purpose of Sub-Article (2) of
NIC P68 1NN awmfEfor TE this Article, the PPP Directorate
ARG QAavanCanC @89 RILANNNTE General may establish thresholds with
AovhAn LA :: respect to quality, technical, financial
B o0 (Y ATPR (&) avwldt and commercial aspects. Proposals that
oY 2.4 4N e Panen) ay e fail to achieve the thresholds shall be
PPCANT L 180 hoo€la hid regarded as non-responsive and be
U 08T MRS AVAI®  Aom it rejected from the selection procedure.
el LTCNIA: 4/ The PPP Directorate General may

provide a preference margin to be

b
IN)

. Pon@8 8242 VAN OATIP LA
ATCENT 26 oo bt P40 IS T o-9°

Ton T PENLRG P4LTTNLA PavSbRLP
PATLE T N T ¥ o S T AT W 2 Ko | R W e
N5 26 1901 oomPEe 16 AL
(eg.aoph-to- aow ol PENLNG 0466700

granted to proposals reflecting local
participation in the manner as described

by directive.

29. Evaluation report
1/ The PPP Directorate General shall, upon

evaluating the proposals and before

Po@SRLe  VAVET (TR AWTON7T declaring the first ranked bidder,
0767 "1 LA LTCOI AN prepare an evaluation report specifying
ER. eanm8 .40 VAT DA av19°19° the evaluation criteria, the manner in

Bl (amm8 260 VAl aomPdear 01 10A V5 which the first ranked bidder satisfied

Wa-teoplrlt O0HPC Povh S LLNTLT
Lre-n BRLhA 0157 het Panddo?
aNLCT PUe7A aolP'ry ANNALI 1M L40
Paven l T PIr@y av T ReTAI°::

& Pavh St Thi-N ALTETST
07€  N29°177  ooOd.Cl: PA9° OPY:
AALTE TS oNACT 14977 PUIT

the requirements specified in the
request for proposals in comparison
with the other bidders, and such other
information as the PPP Directorate
General shall consider necessary.

2/ If negotiations take place with the
successful bidder in accordance with

Article (31) the evaluation report shall be
Prrl LT AT (lev@SLef VA updated following negotiations and

amfE o 1L (tovAbrle- 9290177 indicate any changes to the Project

0915735560



T0ERiz

https://t.me/ethiopianlegalbrief @AbrhamYohanes
LfleA 16T DHM RPC BT OOl IE 47 EOT 990 Federal Negarit Gazette No. 28, 22" Feburary, 2018 10258
............. page
Y8 av(\ o Lav )N Agreements as a result of the
i/ AlY  RIPER T00 RIPR (B) £ negotiations.
WERAP°  Paovdh K LLNTLT  BriA
P BRI Pavsn T POT ARG
.8 V837 hdavdpt oo AT AT
HP1E ovph P A007 LTAA:: PoMa-? 30. Further demonstration of fulfillment of
NP1 avdh P PTeTA.  Pav8 Ll qualification criteria
1/ The PPP Directorate General may
VAT A7SATTLA. B Pla h9°Com 17 _ _
require any bidder that has been
CYE R79.040 LRLIAN:: . .
prequalified to demonstrate again its
8 Pavh S Lol Lrldh CAIC a0T qualifications in accordance with the
e lHTT VT AT ANY APE same criteria used for prequalification.
HERAP° (179.0M@ avanl @ aow /ol AL .
2/ The PPP Directorate General shall
AT £ET ALRCD LTAR: disqualify any bidder that fails to
RB. 099717 LT G demonstrate again its qualifications in
b/ Cao Qi S LLNTLT Ll Poo®SLLL accordance with sub article 1 of this
VANT7 Pavgeov’y Ad- RISmG PP AG Article if requested to do so.
AL et Aeagod (4T 31. Negotiations
POUNG  aNL.CATFhANT AT IC 1/ The process provided in Article 26 of
meetings and receiving comments from the
A4S LC AL NS Lee VAN )
bidders on the request for proposals shall
awmp o erondlvl: CNT wNLCHTT enable the PPP Directorate General to
N-+aa Ve 092074 S CTTTO0TT reduce and if possible avoid the need for
NIt ARG ANT Povdh SLOLNTLT negotiations of the Project Agreements.
Crit hN4AY ST PoLATF 0T ool P . . .
2/ However, in exceptional circumstances
PULANG €901 677G TIMITL hAT s and only where deemed appropriate by
g MLy APE  Aibx  (@5) (tavdhito- the Directorate General, the Directorate
ww il NATS Lo TaeT IC LCLC General may:
a) enter into negotiations with the
R4 NPT CAINTIw- L77°Col P C 47 )
successful bidder; and
oMl AN LCLs g (1A
b t th d ranked bidder t
NTEERT 099k ¢1-2.41 AP hA LUTT ) request the second ranked bidder to
extend the validity of its bid
A LaoAn T L0 ) .
pending the completion of
negotiations with the successful
bidder.
NPT 3/ Where the negotiations carried out with
@A, APLav-NFPT YD1 PAEL. LT the successful bidder are unsuccessful,
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the PPP Directorate General shall enter
into negotiations with subsequently
ranked bidders in order of their ranking,
provided that such bidder submitted a
bid that was deemed responsive during

the evaluation process

32. Approval of the Board

1/The PPP Directorate General shall require
the approval of the Board if there is any
material change to the project structure
previously approved by the Board prior to
the tender and which has changed during
the tender process .This approval of the
Board on changes to the project structure
may be sought during the tender process
and/or at the end prior to the award of the
project in accordance with Sub-Acrticle (2)
of this Article.

2/ Prior to the award of the project in
accordance the PPP Directorate General
shall apply to the Board for approval. For
this purpose, the PPP Directorate General
shall submit to the Board the evaluation
report of the proposals, the Project

Agreements and other documents deemed

relevant.

33. Process to be Confidential

1/ After

information relating to examination,

opening of the proposals,

clarification, and evaluation of the
proposals and recommendations for
award must not be disclosed to bidders
or other Persons not officially
concerned with this process until the
award of the Public Private Partnership

is announced.

2/ The PPP Directorate General shall treat

proposals in such a manner as to avoid
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the disclosure of their content to

competing bidders.

34. Notification of Award and Signing of
Contract
1/ Prior to the expiry of the period of the
bid validity and upon receipt of the
Board approval in accordance with
Axrticle (32) the PPP Directorate General
shall notify the successful bidder that its
proposal has been accepted. The
notification of the award shall specify
the time within which the Project
Agreements must be signed. The
unsuccessful bidders shall also be
informed as to who the successful bidder
is and why they have lost the bid.

2/ The PPP Directorate General shall

within two days from the date of the

award send the Project Agreement to the
Contracting Authority together with the
necessary documents for it to be signed

by the Contracting Authority.

3/ The Projects Agreement shall not be
signed by the Contracting Authority
prior to the receipt of the notice by all

before the

unsuccessful bidders or

period specified in the relevant
directive has lapsed.

4/ Upon execution of a Project Agreement
by the parties, the PPP Directorate
General shall publish the results of the
tender in the manner to be prescribed
by directive.

5/ Re-verification of qualifications may be
conducted prior to award to confirm
that a bidder continues to possess the

technical

necessary financial and
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(S A AY 077, QA AS na.oae- qualification stated in the request for
deu st Aok 0LTA0T U qualifications and/or the request for
AL LA :: proposals.
ad. ptovdme?  +MET  NA0N0 AT @A HAPTER SI1X
[T CLT NAYA S TWO-STAGE BIDDIN

b/ Pav)h K LLeNToT Brlt @S L6 0L
04N P25 A h™A4  Né AT
OR7PE (60€) oowll PACST 4.2L 07T 1/ Notwithstanding the provisions contained
3 QalFo- erovdmos e in Chapter Five of this Proclamation, if it
oy RO ATLe bR T
PLNNANT "IN odf oA CULLLINTT
T7 oYpZ A0 O dJ o 116054 PUr

35. Conditions of use of Two-Stage Bidding

is not feasible to formulate a request for

proposals  with  adequate  project

Tl ETI Plavimad odT specifications, performance indicators or
AG  PATalmO T CRIeT  POLIAD contractual terms in a manner sufficiently
NJotf 1L050 ALCYTFo- L10A:: detailed to enable the submission of final
proposals, the PPP Directorate General

g/ Pav)h  SelbhtéeT BreA T PPR may engage in a two-stage bidding.

7%} . 0 I
WA @077 ArELCT (anl)ao 2/ The PPP Directorate General shall run a

erovdma- T VT eta00t prequalification procedure in accordance
+7 B¢ Qvat ST AR 0T with Avrticles (20) to (23) to invite only
CTCENET oA hndAal  A1&T oC prequalified bidders to participate in the
ATPPE QANANT avdAdl AANT:: two-stage bidding procedure.

36. Procedure for Two-Stage Bidding

£/ APPe AANANT AATolmT AT
AdawanlPFey  CoU1APD-  “INIod. ¢ 1/ The initial request for proposals shall call
Now@lh 0LI° AN GAD- aoanl upon the bidders to submit, in the first
poyavalrto CLL 180 hTad (14 stage of the procedure, initial proposals

relatin to roject  specifications,
CTCENTET A9 avd l9° PANT9°: : J ProJ P

performance indicators, financing
o/ TPPL 1T QI rET (L Cove Pavp requirements or other characteristics of
LCLATLT Tred Pl r a-ml the project as well as to the main
A0 WA@- avawdf 1991000 a4 contractual terms of the Project

@ 029 WAl s : Agreement.
2/ The PPP Directorate General may
&l AlGém Ton T haolhd- 04T Tl E convene meeting and hold discussion
NP Cav AP 998,  Plavphtao-? with any of the bidders to clarify
1440077 P4-L570 AS PEhih NP questions concerning the initial request
Py e aoPty  ATLONP PP for proposals or the initial proposals

0915735560
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and accompanying documents of the
bidders.

3/ Following examination of the proposals
received, the PPP Directorate General shall
draw up a request for proposal which is
more appropriate to its requirements. For
this purpose it may revise the initial request
for proposals by deleting, adding or
modifying any aspect of the initial project

indicators,

specifications,  performance

financing requirements or other

characteristics of the project, including the

main contractual terms of the Project

Agreements, and any criterion for
evaluating and comparing proposals and for
ascertaining the successful bidder, as well
as by adding characteristics or criteria.

4/ In the second stage of the proceedings,
the Directorate General shall invite
bidders to submit final proposals with
respect to a single set of project
specifications, performance indicators
or contractual terms in accordance with
Articles (24) to (34).

5/ The Directorate General shall prepare an
evaluation report and obtain the approval
of the Board prior to award and execution
of the Project Agreements in accordance
with Articles (29), (32) and (34).

CHAPTER SEVEN

COMPETITIVE DIALOGUE

37. Conditions

Dialogue
1/ The PPP Directorate General may

of use of Competitive

engage in competitive dialogue, upon
approval by the Board, for particularly
where the PPP

Directorate General considers that the

complex projects

use of single stage or two-stage bidding
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procedure is not appropriate for the
award of the Public Private Partnership

Agreement.

2/ The PPP Directorate General shall run a
prequalification procedure in accordance
with Articles (20) to (23) to invite only
prequalified bidders to participate in the

competitive dialogue procedure.

38. Procedure for Competitive Dialogue

1/ The PPP Directorate General shall
establish a contract notice setting out its
needs and requirements, which it shall
that

define in notice and/or in a

descriptive document.

2/ The PPP Directorate General shall
invite prequalified bidders to participate
in a dialogue the aim of which shall be
to identify and define the means best

The

Directorate General may discuss all

suited to satisfying its needs.
aspects of the Project Agreements with
the prequalified bidders during this
dialogue.

3/ During the dialogue, the PPP Directorate

General shall ensure equality of
treatment among all bidders. In
particular, it shall not provide

information in a discriminatory manner
which may give some bidders an

advantage over others.

4/ The PPP Directorate General shall not
reveal to other bidders solutions proposed
or other confidential information

communicated by a bidder participating

in the dialogue without his agreement.

5/ The PPP Directorate General may provide

for the procedure to take place in
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6/

7/

8/

successive stages in order to reduce the
number of solutions to be discussed during
the dialogue stage by applying the award
criteria in the contract notice or descriptive
document. The contract notice or
descriptive document shall indicate that
recourse may be had to this option.

The PPP Directorate General shall
continue such dialogue until it can
identify the solution or solutions, if
necessary after comparing them, which

are capable of meeting its needs.

Having declared that the dialogue is
concluded and having so informed the
bidders, the PPPDirectorate General
shall ask them to submit their final
proposals on the basis of the solution or
solutions presented and specified during
the dialogue. These proposals shall
contain all the elements required and
necessary for the performance of the

project.

The proposals may be clarified, specified
and fine-tuned at the request of the PPP
Directorate General. However, such
clarification, specification, fine-tuning or
additional information may not involve
changes to the basic features of the
proposal or the call for proposals,
variations in which are likely to distort
competition or have a discriminatory
effect.

9/ The PPP Directorate General shall

assess the proposals received on the
basis of the award criteria laid down in
the contract notice or descriptive
document and shall choose the most

economically advantageous proposal.
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10/ At the request of the PPP Directorate
General, the bidder identified as having
submitted the most economically
advantageous proposal may be asked to
clarify aspects of the proposal or
confirm commitments contained in the
proposal provided this does not have the
effect of modifying substantial aspects
of the proposal or the call for proposals
and does not risk distorting competition
or cause discrimination.

11/ The PPP Directorate General may
specify prices or payments to bidders

in the dialogue.

12/ The PPP Directorate General shall

prepare an evaluation report and
obtain the approval of the Board prior
to award and execution of the Project
with

Agreements in accordance

Articles (29), (32) and (34).

CHAPTER EIGHT

DIRECT NEGOTIATION

39. Conditions for use of Direct Negotiations

2/ The PPP Directorate General

engage in direct negotiation in respect

may

of a Public Private Partnership, upon
approval by the Board, only where the

following conditions are satisfied:

a) Where there is an urgent need in the
provision of the service and engaging
in the procedures set forth in Articles

(20) to (37) would be impractical,

provided that the circumstances giving
rise to the urgency where neither
the

foreseeable by Contracting

Auathority nor the result of dilatory
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b)

c)

d)

f)

conduct on its part;

Where the project is of short duration
and the anticipated initial investment
value does not exceed the amount to

be specified by directive.

Where the

infrastructure

project involves

projects related to

national defense or national security;

Where there is only one source
capable of providing the required
service, such as when the provision
of the service requires the use of
intellectual property, trade secrets or
other exclusive rights or assets owned
or possessed by a certain Person or
Persons;

When an  invitation to the
prequalification proceeding or a request
for proposals has been issued but no
applications  for  qualification or

proposals were submitted or all
proposals failed to meet the evaluation
criteria set forth in the request for
proposals and if, in the judgment of the
PPP Directorate General, issuing a new
invitation to the prequalification
proceedings and a new request for
proposals would be unlikely to result in
a project award within the required
time frame;

Where a Public Private Partnership
project, of limited value, length or
otherwise as specified by directive, is
ancillary andthe necessary complement
to a mining, industrial or other type of
investment and must be carried out by
the private sponsor of such mining,

industrial or other type of investment.
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(&) &0h(0Z) L elTovdlrkT7 Persons as the PPP Directorate General
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project as circumstances permit. The
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criteria against which proposals shall be
evaluated and ranked. This document
shall be communicated to the bidder(s).
3/ The Directorate General shall be free to
negotiate to all aspects of the project

including price and payment terms.

PPP
shall ensure the
bidders. In

not

4/ During the negotiations, the
Directorate General

equal treatment of all

particular, they shall provide

information in a discriminatory manner
which may give some bidders an

advantage over others.

5/ The PPP Directorate General may provide
for the negotiated procedure to take place in
successive stages in order to reduce the
number of bidders to be negotiated by
applying the evaluation criteria. The
specifications  communicated to the
bidder(s) shall indicate whether recourse has



&

https://t.me/ethiopianlegalbrief
Federal Negarit Gazette No. 28, 22" Feburary, 2018 10268

@AbrhamYohanes

TAEF®E

SL.601T6T Bré-\ hSN PPLow NPT
NI LI PaofiLR6Pe VA
amfde NJodf Lone ATCEhk
A019Y, PP 10T AT (197.4.010-
NSO U & b 2 S e N o N
(KA H

l) o U ARG PN AICTT TCRERE:
POt Po: UL 6000 @L9° A0
MA@ avanl P CoLoNT AT V52T
OA7%-0TC 0N A nhaA
PA.7ONTav 7 0e- IC H e U
AT RIANE (A750T¢  0f9°
A 70007 Al -0 4o QA0
oS o7 PANT AT

gy  RiPx 00 RIPA (1)(h)
ntaovpbto- CTCENT AT o-ch, PO
ereent  ageertar  (-tovp Povda

SLentet LN LCLEC  aAmEa(

ol DEAT7 1IN o4 ANAR L10A::

5. PG PP LCLEC PN 0T 221- 22CYT

b/ Pop)h K LLATLT  CréA TCERETD

)

Aol 9 NPT A¥TFo- Nd° her 95T
¢pLToe ANLAL oo AN hel.o0io-
ol HT 2C v UBIo (19748 Lo
o\l SCLT PNLSA:: Poph
L8NG Brit hNLAY o Ade hooy
PP L av- NPT TU10 ALNLE L AM::

Pavh S LLNTLT  EréidN FAVETS
@04.CET PN ON1L ATS09°
eTCeCeEnT A& erEr 4P TMMOETS
Pao@b 24P VANT  Popomov(17 RS
LLE oMY P17 av4.CoT
MO AT LU A1L Al RT
a 0o AANT::

0915735560

been had to this option.

6/ The PPP Directorate General shall prepare
an evaluation report and obtain the
approval of the Board prior to award and
execution of the Project Agreements in
accordance with Articles 29, 32 and 34.

CHAPTER NINE
UNSOLICITED PROPOSALS

41. Admissibility of Unsolicited Proposals

The PPP Directorate General in consultation
with the Contracting Authority may review
and accept Unsolicited Proposals Provided
that such proposals do not related to the
project that has already received approval
by the Board for study or implementation as

a PPP project.

42/ Unsolicited Proposal

1/ Following receipt and preliminary
examination of an  Unsolicited
Proposal, the PPP Directorate General
shall make use reasonable efforts to
inform the proponent whether or not
the project is considered to be

potentially in the public interest.

2/ If the project is considered to be
potentially in the public interest, the PPP
Directorate General shall invite the
proponent to submit as much information
on the proposed project as is feasible to
allow the Directorate General to make a
proper evaluation of the proponent's
qualifications and the technical and
economic feasibility of the project and to
determine whether the project is likely to
be successfully implemented in the
manner proposed in terms acceptable to
the Directorate General.
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3/ In considering an Unsolicited Proposal, the
PPP Directorate General shall respect the
intellectual property, trade secrets or other
exclusive rights contained in, arising from

or referred to in the proposal.

43. Procedure for Unsolicited Proposal

1/ Following receipt of the documents provided
in Article 42(2) the PPP Directorate General
shall formally decide whether to accept or
reject the potential project derived from the
Unsolicited Proposal.

2/ If the Unsolicited Proposal is accepted
by the PPP Directorate General, the
Contracting Authority shall proceed to
prepare a feasibility study and submit it

to the Board prior to moving to tender.

shall be

competitive

3/ An Unsolicited Proposal

awarded through a
selection procedure in accordance with
Chapters 5 to 7 and may be awarded
through direct negotiations only if it
meets the requirements set forth in

Avrticle 39.

4/ The proponent shall be invited to
participate in any competitive selection
procedure initiated in response to its
unsolicited  proposal. ~ The  PPP
Directorate General may decide to award
the proponent a bonus on its technical

and/or financial score during the
competitive selection procedure or
award the proponent a financial

compensation for studies undertaken by
the proponent should the proponent not
be awarded the project. The bonus point
scheme principle or the amount of the
financial compensation shall be agreed
upon acceptance of the proposal in
accordance with Sub-Article (1) of this
Article. The identity of the proponent,
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CHAPTER TEN

CONTENT AND IMPLEMENTATION OF THE
0" (1 v TEENE: 14.277 a7 pUBLIC PRIVATE PARTNERSHIP AGREEMENT

PULTA aolPF AdaoPr7 (192710 avavCan(; 44. Establishment of a Project Company

AT APiOo- 160 10t o 1/ The PPP Directorate General shall
CTCEENT VAN PolamAN T TanTIe avlE require that the successful bidder
AT LPCAN AmML PO LTAA::: establish a  Project = Company

incorporated under the laws of the
Federal Democratic Republic of

i) P RALLNPGT Ehod (ed AT T Ethiopia whose sole purpose shall be to

PPLNO7 CTCERT VAN (Lovld9°C hATS-

P amicho7 @09 (107% C1Tmdio-7

PAOICCRAP TNl P78 “LNPC AT QAT

TeON Tl eATo 7 O oo
viggn  TANC AANTE::

execute and implement the Public
Private Partnership Agreement and
other Project Agreements, if any.

2/ The Public Private Partnership
Agreement may:

a) establish requirements around the
L. &0 T4 07T P20 eTCERT VAN

share capital of the Project

pe0t

»CYF Company;

&/ Pav)h S Lentllt Eri-in MRTPo 51€(8) b) require approval of changes to by-
Plaval-tao?  AYe b0 A (140 laws and shareholders' agreement

AT pheNmd  TEERT  PordNA and other related agreements of the

Proj ;
NA@P7 AdooP'r -0 aoOm-t AANT:: roject Company; and

c) impose restrictions around the

g/ Nen Aahrt eedNee erCER T 0Aa transfer of ownership interests, such
v 8 Lol Erlein APALT 17 01T as shares, in the Project Company,
Ml vl (14T ChPE Tl PGT including in accordance with sub-
0-+PPe AANAN7 1.2 B ncs. article (3) of this Article.

AT19. LA Pm LPCOA::

3/ A Project Company may include a
i/ (0 0T el eTCERT AN

Loy eNé. Ao WG4  Pelovlma-  (IHY

Public Entity as a minority shareholder

in the Project Company or its holding.
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4/

Except as otherwise provided in the
Project Agreement, any ownership
interests in the Project Company, such as
shares, the transfer of which would result
in a change of control of the Project
Company shall not be permitted without
the consent of the Contracting Authority.
The Project Agreement shall set forth the
conditions under which consent of the
Contracting Authority shall be given.

45. Duration of Public Private Partnership

The duration of the Public Private

Partnership shall be set forth in the Project

Agreements.

46. Price
1/The Private Party shall receive financial

2/

3/

compensation by way of:

a) compensation by or on behalf of the
Cotracting Auathority subject to
paragraph (b) of this Article;

b) tariffs or fees collected by the Private
Party from users or consumers of a

service provided to them; and/or

c) acombination of such compensation

and such charges or fees.

The Private Party shall have the right to
charge, receive or collect tariffs or fees
for the use of the facility or its services
in accordance with the terms and
conditions set forth in the Project
Agreements, which shall additionally
provide the methods and formulae for
the establishment and adjustment of
those tariffs or fees.

The cost of delivering a facility or

service shall be affordable and provide

10271



https://t.me/ethiopianlegalbrief @AbrhamYohanes

LfleA 16T DHM RPC BT OOl IE 47 EOT 990 Federal Negarit Gazette No. 28, 22" Feburary, 2018 10272
............. page
g/ Cav’ 3Nt AN AICTT A9l Value for Money to the Contracting
PO 1TAT7 A LY 6TAA - Authority and end users while enabling

the Private Party to maintain its
V) eTEERT D07 AL U@
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PANOST WA oomy:

operate efficiently and compensate a
Q) ITCENT WO eo- Pov1824Le LA Private Party for any assumed risk.
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o 47. Government Support
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1/ When duly justified and required on the

&P WISANT: AG basis of Value for Money and with the prior
A) QY A7PAR M70-0 ATPR (F) approval of the Board, or the appropriate
ey PR AT b Preeht authority if required, the Directorate

NOTeo7 AROLT RS AA POALTYT General and/or the Ministry may provide

economic support and guarantees to ensure
PP AOOTE @17 TINTANG AL

sustainability,  implementation  and/or

1AL TVELTT financial viability of the project.

P/ APPE AANANT ITCENT N7 Lo @LYI° 2/ This economic support must be initially
PRa7 e RNASTT 00AML T 0978 identified in the request for proposals
A7 @NF CRINE AROLF QAT APF documentation and must have been
ean: recommended by the Board in

accordance with Article (9) and (18) of
ol Mo 7215 NI\ ADICTHT 099t o0

0AA U5 an-Taval-t ONEPC: ANAST7
MIPC T o OITCERT 07 o o0
No-A%s AONT L1 Qde- heT5F &CH AL
Aot Pe7.eah A PAAMTTT PPYe
T0EREs 0FANG FC hovddovo- (14T DT PP
AANANT &P AT LA Pav7INTT
PN RICTT N1 PCAANAMNE 4.2 L
ATY POLTANT 7 U023 Ao0T LA ::

this Proclamation.

3/ The economic support may take any
reasonable form, including (but not

limited to):

a) Direct payments to the Private
Party as a substitute for, or in
addition to, tariffs or fees for the
use of the facility or its services.
These may include availability

ayments, cash subsidies, capital
AE. PavFE 1A AICYT TLSL0T P bay ubsidies, capi

18 grants, minimum trafficking or
Lo 70 oG PN AICTT 1.8 L0 L1 revenue guarantees and minimum
180 ITELENE: NI 0-0F LOATA:: off-take or capacity payments and
purchase guarantees;
9z. P2
&8/ 2 AAVN-E O“20-Tam- ABET C17HA

PPI° ALTY LTAA - b) Contributions in-kind, including
asset transfers and land usage rights;
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48.

49,

c) Payment  guarantees,  securities,
undertaking or binding letters of
comfort;

d) Guarantees for the performance of
obligations of the Contracting Authority

under the Project Agreement.

4/ The economic support to be granted in
accordance with sub-article 3 of this
Article shall be provided in the Project
Agreement.

Ownership of Assets

Without prejudice to relevant laws, the
shall specify, as

appropriate, which assets are or shall be

Project Agreement
public property and which assets are or
shall be the private property of the Private
Party.

Acquisition _of Rights related to the
Project Site

1/ The Contracting Authority or other

Public Entity under the terms of the law
and the Public Private Partnership
Agreement shall make available to the
Private Party or, as appropriate, shall
assist the Private Party in obtaining
such rights related to the project site,
including title thereto, as may be
necessary for the implementation of the
project.

2/ Any compulsory acquisition of land
that

implementation of the project shall be

may be required for the
carried out in accordance with the
relevant law relating to expropriation.

3/ The Private Party may possess land and
use it for the purpose of the

implementation of the project. The

restrictions in terms and tenure of land
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and bidding system shall not apply on

land that is covered under the project.

4/ The Private Party shall have the right to

property
developed under the project in order to

mortgage the immovable
obtain loans from financial institutions.

50. Operation of Infrastructure
1/ The Project Agreements shall set forth,

as appropriate, the extent of the Private

Party's obligations to ensure:

a) The modification of the service so as
to meet the demand for the service;

b) The continuity of the service;

¢) The provision of the service under
essentially the same conditions for
all users; and

d) The non-discriminatory access of
other service providers to any public
infrastructure network operated by
the Private Party.

2/ The Private Party shall have the right to
issue and enforce rules governing the
use of the facility, subject to the
approval of the Contracting Authority
or any other authorized Public Entity.

51. Performance Guarantee

1/ The Project Agreements may specify
security to be provided by the Private
Party to guarantee the performance of
any of its obligations under the Project

Agreements.

2/ If such security is required, the Project

Agreements shall also set forth:

a. the requirements with respect to the

issuer and the nature, form, amount
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and other principal terms and
conditions of the required security;

and

b. The amount and the details of the
ways the security is to be submitted

or forfeited as the case may be.

52. Security Interests

1/

2/

3/

Subject to any restriction that may be
contained in the Project Agreements, the
Private Party has the right to create
security interests over any of its assets,
rights or interests, including those relating
to the infrastructure project, as required to

secure any financing needed for the

project, including, in particular, the
following:
a) Security  over  movable  or

immovable property owned by the
Private Party or its interests in
project assets;

b) A pledge of the proceeds of, and
receivables owed to the Private
Party for, the use of the facility or
the service it provides.

The shareholders of the Private Party

shall have the right to pledge or create

any other security interest in their
shares in the Private Party.

No security under Sub-Article (1) of this

Article may be created over public

property or other property, assets or rights

needed for the provision of a Public

Service Activity where the creation of

such security is prohibited by the law.

53. Financial reporting and audit

1

A Project Company shall keep proper

books of accounts and records in
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54,

55.

relation to the Project and shall be open
for scrutiny by the
Authority.

Contracting

2/ A Project Company shall submit the duly
audited financial accounts and any other
information as may reasonably be required
by the Contracting Authority within six
months after the end of each financial year.

Assignment of the Project Agreements

1/ Except as otherwise provided in Article
(52) and (57) of this Proclamation, the
rights and obligations of the Private Party
under the project agreements may not be
assigned to third parties without written

consent of the Contracting Authority.

2/ The Project Agreement shall set forth the
conditions under which the Contracting
Authority shall give its consent to an
assignment of the rights and obligations
of the Private Party under the Project
Agreement, including the acceptance by
the new Private Party of all obligations
there under and evidence of the new
Private Party's technical and financial
capability as necessary for providing the
service.

Compensation for Specific Changes in

Legislation
The Project Agreements may set forth the

extent to which the Private Party or the

Contracting  Authority is  entitled to
compensation in the event that the costs of the
Private Party's performance of its obligations
under the Project Agreements has substantially
increased or decreased, or that the value that the
Private Party receives for such performance has
substantially diminished or increased, as
compared with the costs and the value of
performance originally foreseen, as a result of

changes in legislation or regulations specifically
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applicable to the Infrastructure Facility or the

services it provides.

56. Takeover of an Infrastructure Project

by

the Contracting Authority

1/ Under the circumstances set forth in the

2/

Public Private Partnership Agreement, the
Contracting Authority has the right to
temporarily take over the operation of the
facility for the purpose of ensuring the
effective and uninterrupted delivery of
the service in the event of serious failure
by the Private Party to perform its
obligations and to rectify the breach
within a reasonable period of time after
having been the

given notice by

Contracting Authority to do so.

In the event that a Contracting
Authority elects to take over a project
under Sub-Avrticle (1) of this Article,
the Contracting Authority:

a) shall collect and pay any revenues
that are subject to lien to satisfy

any obligation;

b) may develop and operate the project,
impose user levies and comply with

any service contract existing; and

c) may solicit proposals, as appropriate,
for the construction, maintenance or

operation of the project.

57. Substitution of the Private Party

The Contracting Authority may agree with the

entities extending financing for an infrastructure

project and the Private Party to provide for the

substitution of the Private Party by a new entity

or

Person appointed to perform under the

existing Project Agreements upon serious

breach by the Private Party or other events that
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58.

59.

60.

61.

62.

could otherwise justify the termination of the
Project Agreements or similar circumstances.

Termination of the Project Agreements

The directive may prescribe events that
may cause the termination of the Project
Agreement.

Compensation upon Termination of the
Project Agreements

The Project Agreement shall stipulate how
compensation due to either party is
calculated in the event of termination of
the Project Agreement, and where
appropriate, for compensation for the fair
value of works performed under the
Project Agreement, costs incurred or losses
sustained by either party, including, as

appropriate, lost profits.

Governing Law
The Project Agreements are governed by

the laws of the Federal Democratic
Republic of Ethiopia.

Disputes between the Contracting
Authority and the Private Party

1/ Any disputes between the Contracting
Authority and the Private Party shall be
settled through the dispute settlement
mechanism agreed by the parties in the

Project Agreement.

2/ Notwithstanding any contrary provision

in any existing law, the Project

Agreements may provide for settlement
of disputes through arbitration or any
other forms of alternative dispute
resolution mechanism.

Disputes _involving Customers or Users
of the Infrastructure
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63.

64.

65.

Where the Private Party provide services to
the public or operates Infrastructure Facilities
accessible to the public, the Contracting
Authority may require the Private Party to
establish simplified and efficient mechanism
for handling claims submitted by its
customers or users of the Infrastructure

Facility.

Other Disputes
1/ The Private Party and its shareholders

shall be free to choose the appropriate
mechanism for settling disputes among
themselves.

2/ The Private Party shall be free to agree
on the appropriate mechanism for
settling disputes between itself and its
lenders, contractors, suppliers and other

business partners.

CHAPTER ELEVEN
MISCELLANE PROVISION
Complaints
The complaints and review mechanism
provided under the Ethiopian Federal
Government  Procurement and Property

Administration Proclamation, as they may be
amended or replaced, shall be applicable
mutatis mutandis to this Proclamation.
Directives issued in accordance with this
Proclamation may provide for an adaptation
of these articles as to apply to Public Private

Partnership projects.

Power to issue Regulation and Directives

1/ The Council of Ministers may issue
regulation for the implementation of

this Proclamation.

2/The Ministry shall issue directives
enabling the realization of the objectives
of this Proclamation and for the proper
implementation of the directives issued in
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accordance with sub article 1 of this
Atrticle.

66. Repealed and Non-Applicable Laws
1/ Except for specific provisions referred to in

this Proclamation, the provisions of the
Ethiopian Federal Government Procurement
and Property Administrat ion Proclamation,
as may be amended, are inapplicable to

Public Private Partnership projects.

2/ No law, regulation, directive or practices
inconsistent with this Proclamation
shall have effect with respect to matters

provided for in this Proclamation.

67. Transitory Provisions

This Proclamation shall not apply to
existing public private partnership projects
contracts  have

where already been

concluded or are under negotiation.

68. Effective Date
This Proclamation shall enter into force on the
date of its publication in the Federal Negarit

Gazette.

Done at Addis Ababa, this 22" day of February,2018.

MULATU TESHOME (DR.)

PRESIDENT OF THE FEDERAL DEMOCRATIC
REPUBLIC OF ETHIOPIA
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