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KCLT / Cases

Tl POIRTPAPD HLT TR oA OF/0T QA1 HIN
Focus: Registration of Contract of Immovable Property in court)
“NFO8- CTheePT Pt d9° hdF1a09°: (Patronymics of parties are omitted)

Cassation File No. 24554
Federal Supreme Court Cassation Division
Ginbot 28/2000 E.C
Petitioner: Ato Aysheshum ...

Respondents:  Sergeant Moghes ... et al

Whether a contract of sale of a house approved by a court as per Art. 1723 (1)
of the Civil Code (after public notice) can be challenged on the ground that it is
partly owned by the intervenor (former spouse of the deceased),; and whether
such intervention is admissible in a suit instituted to seek delivery of the house.

The present petitioner started the action at the Federal First Instance Court
stating that he has concluded a contract of sale of a house with Sergeant Moghes
... and sought the registration of the contract and the transfer of ownership. The
seller appeared after being summoned by the court and agreed to the registration
of the contract. The court then through written media announced that anyone
opposing the registration of the contract has the right to appear and present
opposition but no person appeared. The court decided that the contract of sale
was approved and that the ownership should be transferred to the buyer. On the
basis of this decision the buyer received the title deed of the house from the
Ministry of Works and Urban Development.

Because the seller had not yet delivered the house to the buyer, action was
brought against the present respondents seeking delivery of the house after the
seller’s death. The former wife of the deceased intervened in the pending second
action, and she along with the other heirs of the deceased argued that the
contract was invalid because the contract was made without the consent of the
wife.

The court decided that the contract is invalid because it did not receive the
consent of the spouse and because, under Arts. 1196 and 2266 of the Civil Code,
a contract of sale is complete only when the house is delivered and this has not
been done in the present case. The Federal High court to which appeal was
taken rejected the appeal. The present petition was brought from this decision.

Decision
1. The contract of sale was approved by the competent court at the request of
the petitioner due to failure of any party to appear and contest the sale after
public notice in a newspaper and after the seller confirmed to the court about
the conclusion of the contract.
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2. The wife who wished to contest the approval of the contract should have
appeared during the suit that approved the contract but has no right to
intervene in the suit that was brought to seek the delivery of the house as the
ownership rights of the buyer has already been determined in the previous
suit.

3. The heirs are claiming that the contract of sale should be invalidated because
their mother who is the wife of the deceased did not give her consent and
because they are entitled to half of the property as heirs of the deceased.
However, as the contract has already been approved by the court under
Article 1723(1) of the Civil Code and because the court had ordered the
transfer of title to the buyer, the property ceases to be owned by the father of
the heirs.

4. The Federal First Instance Court committed error of law by allowing the
wife of the deceased to intervene as a party and by invalidating the contract
that has been approved by a court of the same level.

5. The decisions of the lower courts are reversed and the respondents are
ordered to deliver the house to the petitioner.
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Cassation File No.18380
Federal Supreme CourtCassation Division
Tikimt 5/2000 E.C
Petitioner .................. Ato Mammo ...
Respondents .............. 1. Ato Ayalew ...

2. W/ro Tayetch ...

Whether a contract for the sale of an immovable is required to be approved by
a court other than the requirement to satisfy the elements of a valid contract
under Article 1678 of the Civil Code

The case started with the petition brought to the Harar Awraja Court by the
petitioner requesting the approval of the contract of sale of a house made
between the petitioner and the first respondent. The court gave a decision
approving the contract.

The respondents appealed to the Federal High Court opposing the approval of
the contract by the lower court. The High Court remanded the case to the
Awraja Court so that it can hear the opposition against the previous decision in
accordance with Article 358 of the Civil Procedure Code. The Awraja Court
decided that the second respondent had not given consent to the sale as required
under Article 658 of the Civil Code. Appeal by the present petitioner to the
Regional High Court and Supreme Court did not alter the decision of the Awraja
Court. The cassation petition was brought from these decisions.
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Decision

1. A contract fulfilling the requirements enumerated under Art. 1678 of the
Civil Code is valid and there is no requirement for approval by a court.

2. As the substantive law does not require approval of the contract by a
court, any suit brought seeking approval should be rejected under Article
231(1)(a) of the Civil Procedure Code for lack of cause of action.

3. The decisions of the Awraja Court of Harar and the Regional High
Court and Supreme Court have committed a basic error of law by
accepting the petitioner’s request for the approval of the contract.

4. The lower courts need not have adjudicated and decided on the wife’s
opposition to the contract.

5. The decisions of the lower courts have been reversed.
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Issues for Reflection

1. Does the validity of a contract of sale (under Ethiopian law) depend upon
the payment of full price to the seller and the delivery of the thing sold to the
buyer? According to the decision of the Federal First Instance Court (as
cited in the decision of the Cassation Bench):

0G3/V/ch/4. 2266 E9°C (FLITHE aowld PHea @ Hébom PULNAD T
TN Mo ool AWEAS CMO7 7IC AL B9 eAma-7 TIC heDé
TNLELT OC AT ALOLAN - (HY 8L WA PVt A ALNAN9® ...
27 WEhART h@-4- 0 Mu- £aT7 01 A28 A%9F AdNTLhN-9°::

According to Article 2266 ff'a contract of sale is deemed to be concluded
where the buyer pays price in accordance with the contract and the seller
delivers the thing sold together with supporting documents. In the case at
hand, the buyer has not taken delivery of the house he claims to have
bought. ...

Article 2266 of the Civil Code regards the respective obligations of the buyer and

the seller as undertaking (727 ao-1-) to pay the price and deliver the thing sold.

This clearly shows that that conclusion of a contract is different from performance

of obligations. Is Article 2266 of the Civil Code applicable in Aysheshum vs.

Moghes?

2. Article 1723 requires a contact of sale of an immovable to be “in writing and
registered with a court or notary.”

a) What does “registered with a court” mean? Does it mean registration of
the contract at the Court’s Registrar? Or, does it envisage a situation
whereby the parties would appear before a judge to have their contract
‘registered’? Assume that there is an office at the compound of the
Federal High Court which is designated as “Contracts Registration
Department” (¢@- 2110 PS5 n4:d) and assume further that the Head of
the Department is Ato Lulseged Minas whose seal reads “High Court
Judge and Head of the Contracts Registration Department.” If a contract
is concluded and registered at this Office with Ato Lulseged’s Signature
and seal, would it be considered as registration with a court?

b) On the same day that a contract of sale of an immovable was made
under the circumstances stated under 2(b) above, let us assume that two
parties appeared before a court due to a suit which sought transfer of
ownership of an immovable and judicial approval of the contract that
was made in writing at the residence of the seller in the presence of
witnesses. The seller admitted that S/he has sold the house, and her/his
words have been recorded in the file. Does it amount to registration of
the contract with a court as envisaged under Article 1723? If not, what
is the significance of the words “registered with a court” in Article
17232
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¢) Assume on the other hand that the respondent mentioned in case 2(b)
has not appeared despite public notice. Can the court approve the
contract of sale of an immovable? If it does so, does the decision violate
Article 1723 which requires registration with a court or notary? In case
the court decides that the respondent has failed to appear after public
notice and that it has approved the contract of sale of the house, can the
decision be regarded as registration as envisaged under Article 17237

3. When a party seeks delivey of an immovable what is the remedy available
for a person who claims to have a better right? In Aysheshum versus
Moghes et al the intervenor claims to be co-owner of the house which the
deceased has sold without her consent. Was it possible for her to use
another procedure after having failed to appear after the public notice, rather
than intervening in the case litigated under Cassation File No. 24554? Or,
should the court have considered the merits of her claim rather than
quashing it on procedural grounds? Does failure to appear upon notice to
oppose a certain transaction irrevocably extinguish the right over property?

4. Can a court “approve” a contract of an immovable in the absence of a
contracting party? According to the Cassation decision in Mammo vs.
Ayalew & Tayech, a contract that fulfuls the requirements enumerated under
Art. 1678 of the Civil Code does not need approval by a court. One of the
requirements embodied under Article 1678 relates to the form in which a
contract is concluded. This will inevitably raise the issue of Article 1723
and other provisions. Should courts invariably reject cases on the ground
that the the suit presented involves the issue of approval by court? What if
two parties agree to appear to the court and seek approval of a contract (that
was not registered with a court or notary) after some years have passed since
the conclusion of a written contract for the sale of an immovable?
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