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Unit.3 Major Legal Traditions of the World
Introduction 

This unit is a survey of the principal traditions of the world. It seeks to develop the point that there are several and distinct conceptions of law under the major legal systems of today. The unit draws the distinctions among the various major present legal traditions of the world. It traces the background to major legal systems of the world. The interaction between the western legal systems and traditional legal systems is outlined. The unit consists of several sections. Section one is about the French legal system. The next section covers the German legal system. Section three deals with the common law: British and the American legal system. The fourth section discusses socialist legal tradition. Section five covers the Islamic legal tradition. Finally, sections six, seven and eight cover the African law systems, the doctrines of convergence and divergence and constitutional development, respectively.  

At the end of this unit, students should be able to: 

· Identify the sources of the major legal traditions of the world.

· Define certain concepts such as equity, code and codification.

· Explain critically conceptions of law under the major legal traditions of the world. 
· Compare and contrast the various major present legal systems of the world.

· Examine the interface between the western legal traditions and traditional legal systems. 

· Determine the relevance of some of the legal traditions covered in this unit to the Ethiopian legal system. 

3.1 The French Legal System

The French legal system belongs to the civil law tradition. The French legal system has borrowed legal style from Roman law. This section discusses the historical and theoretical background to the French legal system. The section enumerates the features of the French Civil Code of 1900. Moreover, the section gives you an opportunity to contrast the French legal system with the German legal system.

3.1.1 Civil law: Perhaps, it is pertinent here to throw light on the term ``civil law` that is more often not associated with the French legal tradition. The meaning of the words “civil law” has not been the same in all-historical periods. In the framework of early and classical Roman law, jus civile was the law governing the relations of Roman citizens. In the Middle Ages and up to the era of “reception,” the term ``civil law`` referred mostly to the Justinian legislation and the accumulated doctrine of the commentators; it was contrasted to the canon law.

In modern times, the term ``civil law`` refers to those legal systems, especially in their methodology and terminology, shaped decisively by the Roman law scholars from Middle Ages to the nineteenth century. But within the framework of a civil law system, as defined, the term ``civil law`` is ordinarily reserved to designate the sum total of rules governing relations of private individuals (as opposed to public laws) as such, with the exception of commercial acts and relations which are subject to commercial law.

3.1.2 The era of customary laws in France: Before the French Revolution, traditional customary laws prevailed in the north. The rules were Germanic customs while Roman law influenced the southern part of France. Roman law gradually spread northwards. The French legal system was not sharply divided because there were written rules influenced by Roman law but containing strong Germanic elements in the south. And Roman law was not entirely rejected in the North.

France received Roman law not because it had been laid down by Rome, but on the ground that it had been accepted by custom or by reason of its quality.  The existence of diverse customary rules and edicts created some degree of legal uncertainty in France. France’s need for a single, unified code of laws had been keenly felt even before the collapse of the ancien regime. Whereas, southern France had inherited Roman law, northern France was ruled by a system based on customary law. The two systems were fundamentally different. The laws differed not only from province to province but also from town to town. Nor were the laws always rational. Louis XIV, the Sun King, had summed up his approach to lawmaking with his famous phrase “It is legal because I wish it.” 


Before the introduction of the Civil Code, a patchwork of customary laws based on tradition and the whim of the monarch had ruled throughout the continent. The new Code introduced the concept of a unified, logical system based on general principles of law. This facilitated the export of the ideas of the French Revolution beyond French borders.

 In their move to eliminate legal uncertainty, some practitioners attempted to record customary laws of particular regions in France. It remained true, however, that the customary laws of Northern France depended principally on oral tradition. The judge who did not know the appropriate rule of the relevant area had to discover it by interviewing local inhabitants. The proliferation of custom and the difficulty of discovering their content led to great legal uncertainty.  As a result, a French king in 15th century declared that the customs of the various territories should be written down. The king also ordered that those, which were already recorded, should be drafted anew. 

The intervention of the kings in having the customs recorded invited opposition from some territories. The intervention and the effort to write down the various customs in France strengthened the power of the traditional customary laws to withstand Roman Laws. The recording of customary rules saved France from the massive reception of Roman law, which took place in Germany. The codification of customary laws created conflict of different customary rules. Recording of customary law in France had brought about legal certainty. Yet, it could not diminish the substantial differences between them. The recoding efforts of French customary laws made the difference among such rules sharp and conspicuous. 

3.1.3 The drive towards codification: As the French kings consolidated their power, the multiplicity of legal systems became more and more unsatisfactory. The creation of a unitary private law common to the whole of France was increasingly felt to be necessary.

The Court of Paris, which had very wide jurisdiction in the16th century, was one of the key actors in France’s effort to unify its private law. Practitioners and royal administrators also favored unification of law in France. For example, some legal practitioners believed that there was such a thing as a common law of France. They thought that such common law of France consisted of the totality of the ideas of law, which found expression in the different customs. They argued that the goal was not merely assimilating and harmonizing different customs, but the legal systems of the nation. The king played an important role by ordering compilation of customs. Professional lawyers` associations emphasized the careful and moderate acceptance of Roman law in France. In France, like in England, there developed early a well-organized and thus powerful group of practicing lawyers allied with the king. These lawyers were interested in the centralization of justice in the royal courts. Royal Ordinances were applied side by side with customary laws. These ordinances dealt with questions of feudalism, procedural law, and court organization. Only later did they regulate areas of substantive private law as well as some of the rules found their way into the civil code.

Despite all these efforts, France on the eve of the Revolution was still very far from having a unified private law. On the eve of the Revolution, all the important customary rules were codified. This codification only made it easier to see the differences between them. At the eve of the French Revolution, diversity of laws and thus legal uncertainty was the attribute of French law. Observing that France was unable to unify her laws just before the revolution, a certain French writer wrote: `Is it not an absurd and terrible thing that what is true in one village is false in another?  What kind of barbarism is it that citizens must live under different laws?” When you travel in this kingdom you change legal systems as often as you change horses.`

3.1.4 The Revolutionary Period (1789–1799): The French Revolution used law as a vehicle for political and social purposes. The French Revolution brought profound and general changes in French society. In order to accomplish these changes, it used the methods of revolutionary action, war, propaganda and law. It used law as a means for the overthrow of the old society and for building of a new one. The end of law was not actually a technical one but a rather an ideological one.

The reformers of the French revolution were not interested in changing all parts of the law. They concentrated on certain areas and problems, which had major political and ideological importance. The French Revolution attempted to adjust both the technical and the sociological content of the law to the changed times and ideas by preparing several drafts of general codes. But the task was found to be too large and the codes were not effective. The Revolutionary leaders gave up the idea of having general codes and in stead they introduced partial changes in the law by issuing fragmented laws such as family law, law of crimes, law of mortgages, etc.

The French Revolution was primarily interested in legal problems having political and ideological involvements. And therefore since the French Revolution made ideological changes, the next period of Napoleon and the codes concentrated on the technical concept of law. At the close of the French revolution, the problem that remained was to change the technical parts of law that had not been touched by the revolution and to put into definitive technical form of the ideological concepts of the revolution. The revolution had settled the ideological problem of the law.

The French Revolution altered the traditional social order with almost unparallel speed and thoroughness. All the institutions of the old regime were rooted out in a very short order. Such institutions included the absolute monarchy, the interlocking powers of king, nobility, clergy, judiciary, and the old territorial division of the country into provinces, the feudal regime of land and the court system. Human beings inherited status, chained together by the bondage of servitude and marriage. The influence of parental power was immense. In its place, proposition on the rational nature of man was articulated based on the assumptions that if information is given to him, he processes it, develops several alternative solutions and chooses the best option. Man was considered to be also autonomous, equal, selfish, responsible and with inalienable right at birth. No longer did man had to deal with the intermediary status groups of the old regime. Man had to deal with the state itself directly. The state was seen as an entity bound through its legislation to free its citizens from the traditional authority of feudal, church, family, guild, and status groups, and to equip all its citizens with equal rights.
Under the government of Napoleon, France adopted a comprehensive code of law in 1804. The code included many of the victories obtained during the Revolution such as individual liberty and equality before the law. The code also incorporated most parts of Roman law. The code became a model for civil law systems. The most important aspect of the code was that the law was written, as opposed to judge-made, and in a non-technical style and thus more accessible to the public. The code regulated much of private law matters such as property, will, contracts, liability and obligations. Many of its parts are traceable to Roman law. 

3.1.5 The birth of Code Civil: The demand for codification in France preceded the revolution. There was a general dissatisfaction with the jurisprudence of the Superior Courts (Parlements) and the diversity of local customs. The revolutionary Constituent Assembly adopted a resolution in 1791 providing for the enactment of a civil code “common for the entire realm.” Further steps towards drafting were taken by the National Convention of 1793, which established a special commission headed by Cambaceres and charged it with the task of completing the project within a month. This Commission produced a first draft consisting of 719 articles. Though truly revolutionary, as to both form and substance, the Convention rejected the draft was on the ground that it was too technical and too detailed. Several other drafts met the same fate. Napoleon, First Consul of the Republic, became deeply interested in the project and succeeded in pushing it through the legislative machinery title by title. Napoleon contributed a lot in the process of making the code. Napoleon presided at 36 of the 84 council sessions devoted to the creation of the Code. He made many observations and contributions. Further, Napoleon rested the existence of the Code on his own authority, beginning the document with the words “the laws are executory throughout the whole French territory, by virtue of the promulgation thereof made by the first consul” and concluding with the signature “Bonaparte, First Consul.”

When the Code was drafted the fanaticism of the Revolution had calmed down considerably. In the relatively stable political situation under Napoleon, people could have second thoughts.  Thus the draftsmen of the Code could make good use of the principles of law which had been slowly developed by the courts of the ancient regime and which had been carefully elaborated and refined by the writers of the 17th and 18th centuries.  In this way, a compromise was made between the revolutionary ideas and the solid craftsmanship of traditional legal institutions.

3.1.6 The French Civil Code: The Code Civil is founded on the idea of the Enlightenment. The code was also based on the law of reason that social life can be put into a rational order if only the rules of law are restructured according to a comprehensive plan. In France, it was the bourgeoisie, which by revolutionary means had brought down the socially obsolete institutions of the old regime. The same class had founded the new state on the principle of the equality of citizens. The same class again had created a code that reflected the demands of the Revolution for liberty and equality.  Only in France was the Code was the product of a revolutionary movement. Only in France, there was complete harmony between social reality and the idea of society on which the code was based.

The code conserved a large number of traditional institutions. The main aim of the drafts persons was to produce a reasonable and balanced compromise. Its spirit was of moderation and wisdom. The Code as a whole was highly influenced by the theory of natural law. The theory of natural law simply sates that there are autonomous principles of nature quite independent of religious belief. From those principles human beings can infer a system of legal rules that if given intelligible from according to a plan, can act as the basis for an orderly, reasonable, and moral life in society. For example, the draft code contained the statements: ``there is a universal and unchanging law which is the source of all positive law; it is none other than natural reason and that governs all mankind.``

The function of the legislature was to set up general rules. Interference with the resolution of questions of interpretation affecting the affairs of private individuals would be time consuming and undignified. The quality of legislation would suffer and lawsuits would be prolonged.  Thus, Article 4 of the Code states that”if a judge refuses to make a decision on the ground that the law is silent or obscure or inadequate he may be held responsible. ``

The Code avoids the danger of being too detailed.  Even the most ingenious legislator could not foresee and determine all the possible problems that might arise. Thus room must be left for judicial decisions to make the law applicable to unforeseen individual cases and suited to changing circumstances of society. The Code leaves room for interpretation, for its terms are often inexact, incomplete and ambiguous.

The Code is a masterpiece from the point of view of style and language. It has often been praised for its clear and memorable phrases, and for the absence of cross-references and jargon, all of which has significantly contributed to the popularity of the code in France.

The original Code Civil was the law-book of the third estate. The bourgeoisie had consolidated its position with growing self-confidence and political influence. The ideal man in the mind of the drafts men is thus not the little man.  The ideal man the code had in mind was not the artisan or the daily laborer. The ideal man the code had in mind was the man of property; the responsible man of judgment, a person of reason, knowledgeable about affairs and familiar with the law. It is this idea which gives the code its particular flavor. The existence of the bourgeoisie depended on guaranteed personal freedom especially the freedom to engage in economic activities, and property especially the landed property.  Freedom of contract is thus the principle that dominates the law of obligations in the Code Civil but restricted as little as possible by mandatory rules of law on the ground of public order.

How can the Code, which came into being 180 years ago, has withstood the tremendous political economic and social changes that have taken place in France in the 19th and 20th centuries? The legislature issued laws following the changing circumstances (e.g. law on the status of women.) The decisions of the courts helped the Code adjust itself to modern requirements in France. The courts have continually been construing these rules so as to develop, extend, or limit them. The courts in France have brought new legal ideas into play as well as developing old ones. This task has been made easier since the code did have unclear and deliberately designed to require completion of ambiguous, incomplete, etc., areas. The influence of law books and French legal writers interpreting and exposing the Code Civil in a creative manner also influenced the development of the French law. 
3.1.7 Spread of French law: French law spread first to Europe, then, to Africa, Asia and Latin America. The French Civil Code was transplanted to Europe primarily through military force. In most areas where the Code was introduced, it was embraced, and survived till Napoleon’s personal downfall. The Battle of Waterloo did not end the application of the Code in Europe, particularly in western Germany and Italy. In the Netherlands, the Code survived unaltered until 1838, whereas in Prussia the Code was gradually reintroduced. Even in areas where French rule had been unpopular, such as Spain, post-Napoleonic governments were held up to French standards for a codified law. 

Latin America received the French codes primarily because of the careful evaluation of its technical merits and as a result of the reaction to the hated Spanish and Portuguese colonial rules. Latin American countries got independence from Spain in early 19th century.  These newly founded states needed national and unifying civil codes; the only available model was the French Code Civil and Spanish law was out of the question since it was the law of the previous colonial power and since it was neither codified nor uniform even in Spain where local customary laws survived. The Code Civil was a product of the great revolution, rooted in a world of ideas on which the Latin Americans had frequently drawn to justify their own struggles for independence. In its compactness and clarity of phrase, the Code Civil was far ahead of any other code. And furthermore, the code was so full of traditional concepts and ideas especially from Roman law, that its reception was not a deviation from the legal institutions known to the Spanish and Portuguese settlers.  Some countries in Asia and Africa received French codes due to the existence of gaps and the force of French colonialism.

The Code had such a wide influence because it was the Code of the French Empire whose military powers, backed by an advanced civilization, made such a deep impression on people not only during its brief life but many years after it was over.  The reception of the French Civil Code is attributable not only to the political power of the French Empire, or to the spiritual influence of French civilization, but also in a great measure to the merits of the Code Civil itself. In the 19th century, the Code enjoyed intellectual authority and almost a supernatural appeal as the Code of the Great Revolution, which had abolished the ancient regime. The Code of Napoleon also produced legal unity and equality for the citizens of a centrally organized national state for the first time. The spread of the Code Civil throughout the world was greatly assisted due its admirable language and flexibility of its expression, in brief, its very quality.

3.1.8 Review Questions

Part I Multiple-choice questions 
Choose the best answer from the given choices.

1. The French codes were issued in
A) Early 19th century

B) Late 19th century

C) 18th century

D) 20th century

2.  One of the following statements is incorrect about the French Civil Code.

A) The Code left no gap at all.

B) The Code envisaged a creative judge.

C) The Code was a product of the French Revolution.

D) The Code was based on the ideals of rationalism.

E) The Code included certain customary laws.

3. The Following is correct about the French legal system prior to codification.

A) The French legal system lacked legal uniformity.

B) There were various official and unofficial efforts to codify customary laws.

C) The compiled customary laws made the need for legal unity evident.

D) The French politicians and legal scholars believed that legal unification would promote the political unification of the country.

E) All of the above

4. Identify an element that was not taken into account in the preparation of the French Civil Code.

A) Customary laws

B) Roman laws

C) The French Revolution

D) The idea of rationalism

E) None of the above

5. One of the following statements is correct about the feature of the French Civil Code?

A) The Code was still inspired by the enlightened excitement of the French Revolution. 
B) When the Code was drafted the fanaticism of the Revolution had calmed down considerably. 
C) The language of the Code was forceful and free from heavy logic and detailed digression.

D) The Code as a whole was highly influenced by the theory of natural law.

E) All of the above

6. A legal tradition that worked for the slogan ``One Code-One State! ``

A) The French legal tradition under Napoleon

B) The Mesopotamian legal tradition under Emperor Hammurabi

C) The Roman legal tradition during the Classic Roman Law

D) The Eastern Roman Empire under Emperor Justinian

E) All of the above

F) ``A``, ``C`` & ``D``

7. One of the following contributed to the shaping of the French Civil Code of 1804?
A) Statism

B) Rationalism

C) Radicalism

D) Nationalism

E) Traditionalism

F) Individualism 

G) All of the above

8. One of the following statements is incorrect about the French Civil Code.

A) The Code left no gap at all.

B) The Code envisaged a creative judge.

C) The Code was a product of the French Revolution.

D) The Code was based on the ideals of rationalism.

E) The Code included certain customary laws.

9. One of the lessons that can be drawn from the assumptions of the Code Napoleon and from its subsequent application to the dynamism of the French society is that:

A) It is possible to design a code of laws that is simple, non-technical, and straightforward, one in which the professionalism and the tendency towards technicality y and complication could be avoided.

B) It is possible to design a code of laws that would state the law clearly and in a straightforward fashion, so that the ordinary citizen could read the law and understand what his/her rights and obligations are, without having to consult lawyers and go to court. 

C) It is sound to emphasize on complete separation of powers, with all lawmaking power lodged in a representative legislature to insure that the judiciary would be denied lawmaking power. 

D) It would be utopian to think that it is possible to draft a systematic, complete, coherent and clear code limiting the judges to selecting the applicable provision of the code and giving it its obvious meaning in the context of the case. 

E) It is sound to assume that a code of laws should repeal all prior law, whether customary or religious.

F) All of the above.

G) ``A & ``C``

Part II Sound/Unsound Type Questions

Instruction: Read the following questions with care and say `Sound` if you think that the statement is an accurate description of a principle in legal history/comparative legal tradition, or say `unsound` if you think that the statement is inaccurate description of a principle in legal history/comparative legal tradition.   

1. The French codes were spread to the other parts of the world much more widely than the German codes.

2. Roman law was in force all over France prior to the codification.

3. One of the key factors for the codification of laws in France in early 19th century was Napoleon.

4. The French codes of 19th century were reflections of France’s distrust for the judiciary.

5. The French Civil Code is known for its moderate approach, means giving due attention to modern principles of 19th century and the traditional past of France.

6. The French codes reflected the rights of man.

7. The French Revolution had shaken the foundations of the old order and paved the way for the new order.

8. The French codes reflected the rights of man.

Part III. Essay-type Questions 

Answer the following questions.

1. `Is it not an absurd and terrible thing that what is true in one village is false in another?  What kind of barbarism is it that citizens must live under different laws?” When you travel in this kingdom you change legal systems as often as you change horses.` Comment this.

2. What do you think is the problem with having many legal systems in a given country at the same time?

3. Describe the natural law theory.

4. Define a code.

5. Offer the various connotations attached to the term `civil law.``

6. Enumerate the reasons for the spread of the Code Civil.

     3. 2. The German Legal System

The German legal system belongs to the civil law tradition. The German legal system has borrowed legal style from Roman law. This section discusses the historical and theoretical background to the German legal system. The section enumerates the features of the German Civil Code of 1900. Implicit in this section is an attempt to draw similarities and distinctions between the German legal system and the French legal system.

3. 2.1 Background: German law has its roots in the feudal and territorial law that emerged in the 11th century with the development and organization of the city-states and principalities. In Germany, by the 13th  century, a legal system of written law in statute books and unwritten customary law coexisted side by side. During the 13th century, German law followed the movement towards compilation and further refinements of the territorial and feudal law of the region. There was a movement towards a general codification of laws. The movement for a general law was shared with an ongoing codification of local laws, applicable throughout large areas, kingdoms and fiefdoms, or very small territories. A parallel development in the 13th–14th centuries was the creation of a separate and distinct body of more sophisticated city law that is traced to Saxonian cities from the early years of the 14th century.

During the period of emergent German law, Roman law refined and reshaped by late medieval Italian scholarship, was also finding its way to the German lands. The eventual “reception” of Roman law was facilitated by the general application of canon law and also by the continued inability of a fragmented Germanic legal tradition. While the reception of medieval Roman law was never total, it achieved dominance throughout the empire by the end of the 15th century. Even as the Holy Roman Empire was slowly falling into decay from the close of the Middle Ages, and as the various German kingdoms asserted independence in the drafting of legislation, Roman law remained the constant in the legal tradition.

Germany came in contact with Roman law relatively late (by the middle at 15th century). The reception of Roman law was much greater in Germany than in France. The reduction of imperial power in favor of too many principalities was very conducive to the reception of Roman law. There was no common private law, no common German courts system, and no common fraternity of lawyers, which could have opposed and delayed the introduction of Roman law. There were no central political and judicial organs to lay the foundations of common German private law by rationalizing and elaborating the traditional and very diverse laws of the various peoples and cities.  In particular, there were no strong central courts endowed with royal authority, nor any group of royalist lawyers to make the effort to produce a unified private law. Roman law was not considered as a foreign law. The legal methods developed by Germanic law became increasingly unsuited to the needs of the time.  The judge made his decisions on the basis of traditional legal knowledge, practical wisdom, experience, and practicality, and from an intuitive perception of what best answered the objective and concrete facts of the case.  But such an irrational method of finding law, based on tradition, seemed increasingly unsuitable to the social and economic circumstances of the later middle ages.  

There was thus a legal vacuum. And Roman law flowered. Roman law began to dominate not because its rules were substantially better or more just than those of the traditional German law rather because it offered a whole range of concepts and methods of thinking which enabled lawyers to grasp difficult factual problems. Roman law, unlike the diverse customary rules in German, enabled the German society to place facts in a rational framework, to see their implications and to make them the object of reasoned argument.  Had the indigenous law been collected, ordered, and rationalized by an organized group of judges and jurists, the categories of Roman Law could have been used, as the French experience shows, to ensure it and make it suitable to totalized circumstances of the frames, but in Germany the necessary secret and political conditions just did not exist; the traditional law was still in a pre-scientific stage, diverse and disorderly so that instead of being harmoniously integrated into the local legal culture under the supervision of an organized class of lawyers Roman legal ideas and institutions were adapted wholesome in many parts of the country and for many areas of law.

Modern German law actually begins with the revived interest in natural law combined with a movement for national codification. The most extensive results were the Bavarian codes on criminal law and criminal procedure and civil procedure of 1751 and 1753, and the civil procedure code of Frederick of Prussia—the first book of the Corpus juris Prussia of 1781. The final efforts of the ancien régime in all of Germany were overshadowed by the revival of a national spirit in Germany after the Napoleonic Wars. 

    

The series of political transformations in Germany after the Napoleonic period centered on the development of national identity culminated in the defeat of Austria in 1866 and of France in 1870. For the next 30 years, the drafting of codes based on national needs and culture occupied all of German legal scholarship. The resultant codification was substantially an accomplishment of the “historical school” of German-Roman law scholarship and a reaction to the natural law orientation that influenced the French-controlled civil law tradition. New codes were enacted throughout the Empire for the first time. A commercial code adopted by the German Confederation in 1861 came into force for the Empire in 1871. And Prussia also adopted a criminal code in 1851. Codes of civil and criminal procedure were adopted in 1877. 

     3.2.2 The Padectist School: It was the historical school of law {note: this theory is also called the custom theory; you learned about it in the second section of unit 1 of this course} that produced the Pandectist school whose only aim was the dogmatic and systematic study of Roman law material. For followers of the school of the Pandectist, the legal system was a closed order of institutions, ideas, and principles developed from Roman law. One only had to apply logical or scientific methods in order to reach at solution of any legal problem.  In this way, the application of law has become a merely technical process obeying only the logical necessity of abstract concepts. According to this school, the application of legal rules has nothing to do with practical reason, with social value judgment, or with ethical, religious, economic or policy considerations. 

In Germany, at the time there was no class of practicing lawyers bound together by professional solidarity. And the integrations of legal life on the political and practical levels were delayed by the influence of powerful territorial rules until late in 19thc. In such a situation, the pandects school could at least claim for itself that by producing a method of studding law that was common to the whole of Germany it had brought about integration at the theoretical level. The Pandectists created a set of clear and clearly distinguished concepts, which contributed much to the technical sophistication of German Law.  But they did not seek out the real forces in legal life. They did not ask what ethical, practical, or social justification for their principles there might be. Consequently, much of what they wrote is abstract and hairsplitting. The first move towards the codifications of unified German private law occurred about the middle of 19th, the pace makers being commercial law and the law of negotiable instruments. The enactment of the German civil code was not accomplished until 1896. The German Civil Code was a major, detailed and innovative body of law and came into force on 1 January 1900. 

     3.2.3 The German Civil Code: It had unnecessary scholastic structure. This structure is the result of the influence of the abstract conceptualism of the Pandectist School. The Code uses legal jargons. The code has a complicated system of cross-references. It ignored many legal traditions of Germanic origins that were still vital among the German people. It also seemed to have abandoned the traditional ethical obligations and relationships of trust in family and society in favor of an extreme and impersonal individualism. For example, the principle of freedom of contract could lead to the suppression of the socially weaker classes because the socially stronger class could dictate the terms of contracts. The institution of private property and succession guaranteed to the propertied classes, who alone benefited from them, the perpetuation of their power of controlling the means of production and the Code was created at a time of relative social and political stability. Its spirit was retrospective and reflective. It sought to maintain a situation favorable to the establishment. 

The Code was more the summation of the 19thc than the reflection of the 20th century. That is, rather than boldly anticipating the future it prudently sums up the past. It reflected the belief that the general good could spontaneously flow from the interplay of economic forces provided that the state did not interfere. It ignored some basic developments. For instance, the draftsmen seemed to have taken no notice of the great social change that was occurring in Germany in the final decades of 19th. Commerce and industry were becoming much more important economically than farming, and urban populations were expanding rapidly, especially with industrial workers.  But for the Code, the typical addressee was not the small artisan on the factory worker but rather the moneyed entrepreneur, the landed proprietor, and the official, people who can be expected to have experience and sound judgment, capable of succeeding in a bourgeois society with freedom of contract, freedom of establishment and able to take steps to protect themselves from unfair freedom of competition. In language, method, structure and concept the code is the child of the deep, exact and abstract learning of the German Pandectist School. The Code did not addressthe citizen at all. It addressed the professional lawyer. It deliberately avoids easy comprehensibility and waives all claims to educate its reader. Instead of dealing with particular cases in a clear and concrete manner, it adopts an abstract conceptual language throughout.
     3.2.4 Spread of German laws: The German codes were not transported so extensively as the French codes. They were transplanted at the end of the 19th century to Japan and thereafter to some African countries. The reasons for the little expansion of the German codes lie in the fact that Germany did have few colonies, as she was a latecomer to the scramble for different parts of the world.  There is another reason for this little influence. The codes were a bite sophisticated and complex. The third reason is that when the German codes were put in place at the beginning of the 20th century in Germany, many countries had already adopted laws from France and Great Britain. So there were then little legal gaps to be filled with in countries in Africa and elsewhere. 

3.2.5 Code and codification

What is codification of laws? Is it different from compilation/consolidation of laws? Do we have different approaches to codification of laws? This sub-section is set out to briefly throw light on these questions. 

3.2.5.1 Codes and codification: A code of law is an area of law documented in a general, systematic and comprehensive manner. But Emperor Hammurabi liked to name his law as a code. The XII Tables of 5th BC is also taken as a code. Emperor Zerayacobe of 15th century could take his `Fewese Menfesawi` as a code of law. The concept of a code of law should be understood in context for there is no universal definition of a code. The Code of Hammurabi cannot be expected to be as complex, complete and systematic as the French Civil Code or the Ethiopian Commercial Code. Codification is the process of accomplishing this task. 

Compilation of laws is not expected to be as systematic and complete as a code of law. Compilation refers to putting together of several statutes in a readable form. Consolidation of laws relates to putting together of statues on different nature issued over time in a readable manner; the aim of consolidation of laws may be to know the laws repealed or amended. Compilation and consolidation of laws are not vested with validity. 

Codes of private law reflect the particular historical situation in which they are produced. Many codes consolidate the results of a recent reconstruction of society. Their advantage is that the idea of man and the model of society may be expected to remain valid for a considerable period. Other codes, by contrast, are created at a time of relative social and political stability. Their spirit is often retrospective and reflective, seeking to maintain a situation favorable to the establishment. The German Civil Code, for example, is one of these rather conservative codes. 

3.2.5.2 Codes and the Enlightenment: A decisive change occurred in the intellectual climate of Europe in the 17th century. The Enlightenment sought to free the individual from his medieval bondages by subjecting the traditional activities in religion, politics, law and culture to rational critics. The Enlightenment wished to make it possible for human beings to create a new view of the world on the basis of reason.  The particular product of this idea was codification. Codification is the idea that the diverse and unmanageable traditional law could be replaced by comprehensive legislation, consciously planned in a rational and transparent order. In France, direct political action was the result of the enlightenment. In Germany, the Enlightenment led only to abstract conceptions of law. 

3.2.5.3 Codification and nationalization of laws: Codification was a unique socio- historical phenomenon developed in the civil law tradition during the 19th century. The Codes drafted during this process differed from the compilations of the Roman, Canonic law, or other codes. The root of the Codification was the "intellectual revolution" that took place in Europe in the 18th century with its principles and doctrines based on the enlightenment, rationalism, secular natural law, Bourgeois liberalism, and nationalism. These ideas produced a new way of thinking about society, law, economy, and state with decisive consequences for the civil and common law tradition. This development deeply influenced western nations, producing dramatic events, specifically, the American and French Revolution, the wars of independence in Central and South America, and the unification of Germany.

The Codification was not focused on gathering, compiling, improving or reforming the existent pre-scientific law. Codification rather focused on planning a better society by means of new systematic and creative law. According to John Merryman, one of the most important aims of the French Revolution was to unify private law. As a result, "the spirit of the intellectual revolution led the French to promulgate five codes. Of the five codes, the Code Civil is traditionally well known for its fundamental role in consolidating the modern Codification and its vast influence around the world. 

Since the ideology of the French Codification reflected the influence of the French Revolution, one of its principal objectives was to repeal entirely the old legal system. In fact, the institutions of the Ancien Regime, absolute monarchy, interlocking powers of the King, nobility, feudalism, territorial division, courts system and others, were eliminated. In its place, by means of the Codes, a new legal system was institutionalized. The legal system was based on principles of the French Revolution and the enlightened society. The primacy of the statute law incorporated the equality under the law, individual freedom, private property, liberty of contract and separation of powers to prevent intrusion of the judiciary into areas reserved to the legislative and executive.

 
According to the principles of rationalism, the Codification focused on systematizing and simplifying the legal system.  As a consequence, it was necessary to draft codes without gaps and with coherent, clear, and complete legal rules. Thus, as far as accessibility to the people was concerned, the French Civil Code represented the model of coherence and simplicity. The German Civil Code of 1896 (effective in 1900) had a profound impact on modern Codification. The differences between French and German civil codes are relevant. The former is based on the principles of rationalism and natural law whereas the latter is scientific, technical, and heavily influenced by the Pandectist system.   


The key reasons offered by scholars to explain the 19th century codification in Latin America have been the need to avoid uncertainty of the applicable law, to stabilize the legal system, and to consolidate new national regimes. In fact, after independence, drafting civil codes and constitutions was the primary interest of jurists and legislators in Latin American new independent republics.
Maria Luisa Murillo, The Evolution of Codification in the Civil Law Legal Systems: Towards Decodification & Recodification,  11 J. Transnat'l L. & Pol'y 163 (2001).
The development of the Roman law in a strict sense ended with the compilation of Justinian. But the study of the Roman law and the radiation of the Corpus Juris Civilis continued through the middle ages and led to the era of “reception.” Then, social, economic, political, and intellectual developments brought about the quest for, and the achievement of, codification in a number of countries. The variety of forces behind the movement for codification makes generalizations difficult. Nationalism (and quest for national integration), the bureaucratic organization of modern states, paternalistic despotism, natural law doctrine, quest for rational legislation, and the desire for the consolidation of revolutionary achievements may be mentioned. For a better understanding of the historical process of codification, we may distinguish four types of codes. These types correspond to four distinct conceptions concerning methods and purposes of codification.

The first type is the digest code: a clarification and systematization of existing law without significant alteration. It secures orderly arrangement of legal provisions, convenience of ascertaining, and accessibility of the law. This type of code, which is exemplified by the Justinian legislation, is a “compilation” rather than a true “codification”. A second type is the reform code: an effort at systematization, clarification, and reform of the law in accordance with the desiderata of an enlightened despotism. Definite legal consequences are attached to all conceivable fact situations. Of this kind is the Prussian Code of Frederick the Great. A third type is the revolutionary code: a complete legislative statement of principles rather than rules in accordance with a logical scheme. This involves enactment of new law which is intended to replace the law of the past. The Napoleonic Code was originally conceived as a revolutionary code but actually is in part revolutionary and in part a reform code. Finally, a fourth type of codification is represented by the so-called common law codes. These are restatements of the case law, “declaratory” of the common law in force in particular jurisdictions. They are characterized by casuistry and by the broad authority accorded to judges. Of this kind are the codes prepared by David Dudley Field.

3.2.6 Review Questions

Part I Answer the following questions.
1. What is codification? Give at lease two meanings of codification? 

2. What motivated the 19th codifications in Europe most?

3. Is there any connection between code and the doctrine of enlightenment?

4. Is it correct to state that a code of law is a child of its time? Assuming that you endorse this assertion, can you illustrate it.   

Part II Read the following questions with care and say `Sound` if you think that the statement is an accurate description of a principle in legal history/comparative legal tradition, or say `Sound` if you think that the statement is inaccurate description of a principle in legal history/comparative legal tradition.   

1. The Historical School is related to the Pandectist School.

2. As opposed to the French legal system, the German legal system was highly affected by Roman law.

3. The French legal system was not influenced by the principles and techniques of Roman law.

4. The Historical School wished Germany to depart from the Natural Law theory, which influenced the development of the French legal system.

5. Like the French legal system, the German legal system was featured by legal uncertainty before codification. 

6. Prior to the issuance of the German Civil Code, Germany had the tradition of codifying its laws. 

7. The western legal tradition can be put into a single category in terms of geographical origin and of identical basic assumptions.
Part III Multiple-choice Questions 

Choose the best answer from the given choices.
1. Which one of the following statements is incorrect about the German Civil Code of 1900?

A) It had unnecessary scholastic structure, which is the result of the influence of the abstract conceptualism of the Pandectist School.

B) The Code uses legal jargon; it has a complicated system of cross-references.

C) The Code ignored many legal traditions of Germanic origins that were still vital among the German people on the top of abandoning the traditional ethical obligations and relationships of trust in family and society in favor of an extreme and impersonal individualism.

D) The Code was created at a time of relative social and political stability.

E) The Code was more the summation of the 19th than the reflection of the 20th century. 

F) None of the above


2. The German Civil Code was transplanted much less extensively than the Code Civil and the common law because:

A) Germany did not have a colony.

B) Germany had had few colonies.

C) The German code was known by its high degree of abstraction.

D) Germany made codes very late and at the time the German code came into force the legal space in developing countries had already been occupied by the Code Civil and the common law.

E) Germany did not want to impose its codes on other countries.

F)  ``B``, ``C`` & ``D``

3. The German Civil Code was transported to fewer countries as compared to the French Civil Code since:

A) Germany had fewer colonies.

B) The German Civil Code was found out to be highly abstract.

C) By then there were little gaps in developing countries.

D) All of the above

4. Find out the correct statement. 

A) F. von Savigny developed the Historical School.

B) The Historical School wished Germany to follow the Roman law style.

C) The Historical School was responsible for the delay of codification in Germany in 19th century.

D) The Historical School resulted in the adoption of a highly abstract code.

E)  All of the above except B

5) A factor that can be used to distinguish the French legal tradition form the German legal tradition is:

A) Distinctive ideological factor

B) Assumptions about human beings

C) Distinctive historical development

D) Material and authoritative sources of law

E) Distinctive legal institutions

F) The existence of a monarchy system in the French legal tradition 

6. The German Civil Code was transported to fewer countries as compared to the French Civil Code since:

A) Germany had fewer colonies.

B) The German Civil Code was found out to be highly abstract.

C) By then there were little gaps in developing countries.

D) All of the above.

7. Identify the correct statement.

A) The Mesopotamian legal tradition was religious in conception.

B) The Roman legal tradition had been ethical in conception in its entire history.

C) The Greek legal tradition was philosophical in its entire course of development.

D) The French legal tradition was ideological and technical in its entire life span.

E) The French legal tradition was empirical and ideological in its entire course of history.

F) The Code Civil was partly technical and partly empirical.

3.3 The Common Law Tradition
 

There is a common factor that goes through the British and American legal system: both systems give recognition to judge-made laws. Both systems also show a high degree of stability. The British legal system has maintained itself without major interruption since 11th century while the American legal system has survived since 17th century. Yet each system maintains its own unique historical origin and development.  The present section traces the origin of the British legal system, describes the unique features of the British legal system, explains the role of equity in the British legal system, considers whether Roman law influenced the British legal system and examines the factors that accounted for the 19th century legal reform in England. The same items of discussions are raised in relation to the USA legal system too.

3.3.1 The British legal system

The sub-section maps out the key features of the British legal system.

3.3.1.1 The British style: In the English legal system, legal technique is not interested in interpreting statutory texts or analyzing concrete problems so as to fit them into the system conceptually. The English legal system is principally interested in precedents and types of case. The English legal system is devoted to the careful and realistic discussion of live problem. The English legal system seeks deal with concrete and historical terms than think systematically or in abstract.

The well-known expression of the American judge Holmes: ``the life of the law has not been logic; it has been experience`` is true of other systems.  But this expression was created for the Anglo-American legal system.  Some legal systems are more consciously tied to their past than others, more attached to traditional forms of legal thinking despite social and economic changes. No country has clung as firmly as England to its own style of law throughout the centuries. 

Many areas in Germany accepted Roman law in its entirety.  Roman law had an essential influence on the principles of the law in France. The influence of Roman law on the common law of England has been minor.  England was not affected in practice by the idea of codification. The idea was born of the law of nature and the Enlightenment. Codification can be stated as the idea that the disorderly historical growth of law could be refined and planned into a generally comprehensible form as a result of deliberate and planned legislation used on a rational system.  

England never had an explosive political upheaval such as the one occurred in France in 1789. In France, one of the principal effects of the Revolution was to overturn the legal system of the old regime and replace it by a radically new system. Such a thing has never happened to English law. 

In the middle of 11th century, William I succeeded to create a tight, integrated, rather simply organized feudal system. He made himself the supreme feudal overlord. He took land from his opponents. He distributed land to his supporters in return for rendering services so that his political power would tilt towards the center. The most influential barons were relegated to the peripheries to protect the borders against the hostile Scots Welsh. The invaders place tax laws and implementing institution in place. Fiscal reasons also justified the increasing intervention by the central royal administration in civil and criminal law to protect the biggest land owning class. The Royal courts emerged. The royal courts applied more modern and progressive rules. These progressive rules gradually led to the disappearance of local laws. The prestige and authority of the royal judges increased.

England very early enjoyed a unified law. England created the common law in the 14th century. This was not develop in France until 19th or in Germany until 19th and even then only in theory of the Pandectists School.  Thus, there never existed in England one of the essential factors behind the idea of codification. These factors on the Continent were the practical need to unify the law as well as on the philosophy of the Enlightenment and the thinking of natural lawyers.  Roman and England gave judicial protection to rights only if the plaintiff could obtain a particular document of claim. The very similar ways in which litigation was initiated in English and Roman law led legal practitioners in Rome and England to think not so much in terms of rights. Legal practitioners in England and Roman system thought in terms of types of action.  Roman law and medieval common law were both dominated by procedural thinking. In both systems, the rules of substantive law emerged later from procedural law.

3.3.1.2 Origin of Case Law

O.F. Robinson, T.D. Fergus & W.M. Gordon, An Introduction to European Legal History (1985)

The origin of the idea of judge-made law can be traced back to the time when the king himself presided as judge, earning for himself the title of, "Dispenser of Justice” or "The Fountain of Justice. In England, although the kings gave up the practice of presiding as Chief Judge very early, the courts always followed the king in his travels throughout the country, until the Magna Carta in 1215 enacted that the Royal Courts should be fixed in one particular place for the convenience of the public. Case law grew up in England because of the accident of the early English judges being Normans. They were foreigners to England. They were bound together by an esprit de corps. The binding element made early judges in England respect each other's decisions, especially when these decisions dealt with matters, which were strange and unfamiliar to them. In England, the Norman judges when they used to meet at the Temple discussed their cases, and started the practice of following each other’s decisions. Once the Bar discovered that the best argument in favor of a particular case was the decision of a brother judge in a similar case, they began to take notes of cases by these judges. And in that manner law reporting came into existence. Law reporting became an established practice in this manner.

And now the opinions of one judge are regarded as an authority binding on the other judges. The growth of case law in England was also accelerated by the reaction that set in against the reception of Roman law. On the continent, particularly in countries like Germany and France, the indigenous or local law was found to be unsatisfactory as society progressed. And whenever a complex case came up, to which the local law could supply no remedy, it was the practice of the judge to apply Roman law.

In England also, the local law was found to be unsatisfactory with the advance of civilization. The same remedy of introducing Roman law was attempted. But the common lawyers resisted it. In order to meet the exigencies of the situation, the judges resorted to a fiction. The fiction stated that there was no legal problem that could not be solved by the application of customary law. Every judge carried about in his brains a complete body of such law ''of amplitude sufficient to furnish principles which would apply to conceivable combination of circumstances.'' A judgment or declaration of a judge was supposed to be in conformity with the custom of the land. When subsequent judges followed such declarations for the sake of conformity, there grew up in England the practice of following precedents. It is possible that the judges were influenced by Roman law principles. And that they borrowed in large quantities from the Roman law, but that they did not rest the authority of their decisions on the Roman law. They based their decisions on the fiction that their judgments indicated the custom of the land. 

Soon however this fiction was dropped. Decisions began to be followed for the sole reason that they came from judges who were delegates of the king, entrusted by the king himself to administer justice. During the time of James I, official reporters were first appointed. And later on, each single decision standing by itself had become an authority, which no succeeding judge was at liberty to disregard.  In conclusion, the first reason for the emergence of the case law doctrine is an accident of history, namely the Norman Conquest. The Normans were strangers to England. As strangers, the Norman judges had naturally a strong sense of brotherhood, which led them to follow each other's decisions.

Moreover as Maitland remarks, this was an age of texts and the written word in a law report had a special sanctity of its own ''Let us not explain this by saying that the men of the time could do no better. On the contrary, we must remember that the educated men of the time were great citers of authorities. The medieval scholar, were the divine, philosopher, canonist or civilian, could give you a text for everything, and a text you could find without much labor, if you had a copy of the book to which he refereed. How is it that this system has been such a success in England? Any way has it not speed to other countries, to France or to Germany? Dr. Holdsworth answers this question, and says that the peculiar success of case law in England is due to certain special conditions in which it originated and was developed. The foremost reason, he suggests, is the early centralization of the administration of justice in England. Thanks to the love of uniformity and order of the Norman conquerors, England obtained this at a very early period in her history, and even "at the beginning of the nineteenth century the English judicial system was more completely centralized than in Europe." Another reason he suggests is the limitation in the number of reports and in the number of courts whose decisions are reported in England. Too many courts and too many reports would burden the law with "so great a mass of decisions of different degrees of excellence that its principles will become sufficiently uncertain to afford abundant material for the infinite disputations of professors of General Jurisprudence."
3.3.1.3 The role of equity: Towards the end of the 14th century, the legal creativity of the royal court gradually began to decrease.  It became clear that the procedure of those courts was in many respects too crude. The procedure was also rather formalistic and that the applicable law was too rigid and incomplete. Cases were being lost because of technical errors. Cases were lost because witnesses had been bribed. Cases were lost also because of the opponent’s political influence.  

Thus, in 14th century parties who had lost a lawsuit in the king’s courts on one of the grounds or who could not obtain appropriate writ petitioned the king for an order compelling his adversary to do as morality and good conscience required.  The king entertained such petitions through the Chancellor. The decisions he made developed into complex special rules called “equity”.  The purpose of the hearing before the Chancellor was to discover whether, as the petitioner complained, the defendant had behaved in a way contrary to morals and good conscience. 

Equity is not meant a group of maxims of fairness. Equity is a part of substantive law distinguished from the rest by the fact that it was developed by the decisions of a   particular court, the Court of Chancellor. The rules of Equity did not openly contradict those of the common law. The rules of equity did not seek to replace the common law.  Instead, equity supplements to the common law. Equity is often extremely important; and sometimes goes so far as effectively to neutralize the common law rule. Equity was not a system but common law was or is.

In the 14th century, the nature of English law and the course of its development were fundamentally affected. The main factor for such development was the fact that very early in its history, there arose a class of jurists who organized themselves in a kind of guild and so exercised a very great influence. In the continent, legal education has always been the task of universities. Legal education in the continent was rather theoretical and remote from practice. In England, legal education was the monopoly of the Inns of laws throughout the whole middle Age and until the 19thc. In these circumstances, legal education would tend to be primarily practical and the device of a professional skill than a scholarly science.  The Inns shaped court procedures through moot courts, court proceedings, character shaping, disciplinary power, etc. Beginning from the 13th c, there had been a tendency to choose the judges of the royal courts from the ranks of lawyers without any intervention by the kings. The character of English law has unquestionably been deeply marked by the fact that the leading lawyers have never been professors or officials but legal practitioners. They lived, judges and barristers alike, in the closest social and professional contact at the central seat of the major courts. They were strongly organized in powerful professional bodies. The Inns of Court not only saw to the recruitment of new lawyers and admitted them to the profession but also had a monopoly over their legal education. 

In the 10th and 17th centuries, the common law faced the threat of being entirely ousted or at least pushed into the wings by Roman law; this was the time of great conflict between parliament and the English kings who wanted an absolute monarchy.  In this dispute, Roman law had a great appeal for the royalists for it alone could support the political claim that whatever it pleased the king had the force of law. The kings moved to establish the Star Chamber, a special court, as there was a favorable intellectual climate from lawyers and churchmen who were not practitioners and educated on Roman law. 

3.3.1.4 The Influence of Roman law: For two reasons England never received Roman law in comprehensive way. The closed organization, the professional solidarity, and the political influence which the class of English lawyers, who were devoted to the maintenance of the common law on grounds of principle and profit alike, had built up over three centuries. These lawyers censoriously threw all their weight behind parliament, the eventual victor in the political battle, of the time.  The common law became a mighty weapon in the hands of the parliamentary party in the struggle against the absolutist prerogatives of the king, for in its long history it had developed a certain tenacity, its very cumbersome and formalistic technique serving to make it less vulnerable to direct above. After a bitter struggle in the course of the 17th century, all threats to the survival of the common law as the supreme law of land disappeared and a long period of internal peace began.  In this period, the English Bar produced a whole series of eminent judges under whom common law and equity developed peacefully, adapting themselves to the needs of a country whereas industry and trade, both internal and external, increasingly grew in importance with agriculture.

Amir Aaron Kakan, Evolution of American Law, From Its Roman Origin to the Present 48-FEB Orange County Law 31 (2006)
Influence of Roman Law on English Law-Tracing the influence of Roman law on Anglo-American jurisprudence requires one to examine the impact of Roman rule over Britain. This inquiry also entails the effect of Roman law on the evolution of English law, in particular the English common law. Originally, Britain came into existence around 100 B.C.E. when it was settled by a group of people known as the Iberians. In 55 B.C.E., as a part of his campaign at the Gulls, Julius Caesar attempted to conquer England. However, his efforts were hampered by more important matters at home. Following the fall of the republic, Roman emperors continued their military actions against Britain, until it was conquered around 84 C.E.  Britain remained under Roman control for over four centuries during which Rome established a sophisticated road system and towns such as Londinium, the modern city of London, and Eboracum, the modern city of York. More importantly, the Romans imposed a well established legal system, similar to that of Rome, on a society that for the most part was lawless. Additionally, Britain became home to some of the empire's highest courts. Unfortunately Britain's glory years were numbered. In 410 C.E., the Romans abandoned Britain to defend Italy against German invaders. In the aftermath of their departure, Britain fell into the hands of savage Saxons and Germanic tribes, who brought a culture of darkness to the former Roman colony. 


The Saxons' invasion wiped out everything that was "Romanized." However they failed to completely eradicate the Roman legal system that was already in place. Although the Saxons imposed their own laws on England, Roman law survived through the work of Christian clergy of England "whose personal laws were rooted in Roman law."  This trend continued until the 11th century when England witnessed a revival of Roman law. In 1066 C.E., William the Conqueror and the Normans of France captured Britain and reconnected it with the rest of Europe. William, along with his sons, established a new court system that favored Roman law.  They also placed the administration of justice in the hands of legal scholars who were trained in Latin and Roman law. In 1149 C.E., Oxford University began teaching and analyzing Roman law. "William I (of England), was called The Conqueror (1027-1087), was the first Norman king of England (1066-1087), and has been called one of the first modern kings and is generally regarded as one of the outstanding figures in western European history." Until the Seventeenth Century the study of Roman law at English Universities held a rank second only to theology.


This led to the exploration of the Twelve Tables, Justinian's Code and other Roman legal works by law students, judges and law scholars. By the 13th century, the study of Roman law had spread to other universities, including Cambridge. Until the Seventeenth Century the study of Roman law at English Universities held a rank second only to theology. At the same time, Roman law also channeled into England from France by the wife of Henry II, Eleanor of Aquitaine. Henry II, king of England (1154-1189), was the first monarch of the house of Anjou, or Plantagenet, and was an important administrative reformer. He was one of the most powerful European rulers of his time. (See generally Encarta.) The laws, which attained the title Oleron's Law, was a body of law governing various matters. Oleron's Law was inspired by the ancient Roman law and it was received into English law by the Eighteenth Century.  Overall, the revival of Roman law, which Britain witnessed from the Twelfth Century onwards, uprooted English law from its "Saxonian" Dark Ages into the era of common law.


The Rise of the Common Law- The common law derives from English medieval law, as administered by the courts of the realm and reflected the "common" customs of the kingdom. The very term "common law" is the English translation of the Canon Law term Jus Commune. Canon Law (Greek kanon, "rule" or "measure") usually refers to the body of legislation of various Christian churches dealing with matters of constitution or discipline. Although all religions have regulations, the term applies mainly to the formal systems of the Roman Catholic, Orthodox, and Anglican communions. It is believed that Canon Law attained many of it features from Roman law. 


In the simplest terms, the common law is the accumulation of precedents or prior decisions made by the courts. It is believed that common law was invented under the reign of Henry II during the Twelfth Century. The jury, which is a prized feature of the common law, was also introduced around the same time. The prevailing view is that the jury is not of Anglo-Saxon origins, but of Frankish or continental European origin. Legal scholars also contend that the concept of the jury was borrowed from the Judices. In Roman times Judices was a person who was appointed by the praetor to determine facts in legal controversies. Using the common law system, the English courts began to rule on matters and issued writs during the reign of Henry II. In developing their legal philosophies, English judges commonly referred to Roman law for guidance. Accordingly, they incorporated elements of Roman law into their holdings.


Roman Influence on English Legal Works-As the common law developed, so did the study and scholarly writings on English law. The earliest known work on English law was composed in the late Twelfth Century by England's Chief Justiciar, Glanville. Written in Latin, Glanville's masterpiece was an imitation of the Institute of Justinian and as such it frequently cites to Roman law. Almost 25 years after Glanville's work, the English produced the Magna Carta (Latin for Great Charter). Considered by many historians and legal scholars as the foundation of individual liberties, the Magna Carta was the byproduct of disputes between King John of England and the Church. John (of England), called John Lackland (1167-1216), King of England (1199-1216), was best known for signing the Magna Carta. He was the youngest son of King Henry II and Eleanor of Aquitaine. 


During the Thirteenth Century, there were constant political battles between the Monarchy and the English church. John had alienated the Church by quarreling with Pope Innocent III over the appointment of archbishops. The Pope responded by excommunicating King John and halting all public church services in England. Furthermore, John had angered his subjects by imposing heavy taxes and violating feudal law. Thus, in an effort to ease public tension and to make peace with the Church, John agreed to sign the Magna Carta on 1215 C.E. 


Composed by Cardinal Stephen Langton, Archbishop of Canterbury, the Magna Carta extended the liberties of the Church and individuals. Langton (?-1228), was an English prelate and cardinal. He was educated in Paris, where he became the friend of Cardinal de' Conti, later Pope Innocent III. Innocent made him a cardinal in 1206, and the following year Langton was elected archbishop of Canterbury. His election was resisted by King John of England, but after six years he was admitted to the office, when John made terms with Innocent in 1213. Langton was a prolific writer and erudite scholar who wrote extensive commentaries on most of the books of the Old and New Testaments and was responsible for the chapter division of the Scriptures still in use today.


The Great Charter granted every citizen equal access to the courts. This principle was expressed in the following words: "To no one will we sell, to no one will we deny or delay right or justice."  The document also stated that "no free man shall be taken or imprisoned or disseised or outlawed or exiled or in any way destroyed, nor will we go or send against him, except by the lawful judgment of his peers or by the law of the land." This clause required the king to follow certain procedures in assigning punishment and it established the notion of trial by jury in criminal cases, which was non existent prior to the Thirteenth Century. Along with these revolutionary principles, the Magna Carta also introduced other monumental legal doctrines such as "equal protection," "due process of law," "law of the land," and "free man," all of which were later incorporated into the Constitution of United States, which guarantees "equal protection and due process of law," in 14th amendment, and the right to jury trial in all criminal proceedings in the 6th amendment.


Although, there is no direct evidence linking the Magna Carta to Roman law, many historians and legal scholars believe the Magna Carta was heavily influenced by Roman law. After all, the document was drafted by the Church whose laws traced its origin to Roman law. In fact, during the reign of the Saxons, it was the Church that kept Roman law alive in England. Moreover by the Thirteenth Century, Roman law was the only rich and concrete source of law available. Thus, in drafting the Magna Carta, writers of the Charter would have had to analyze the civil liberties proclaimed in Roman law. Lastly, when the Magna Carta was written, the study of Roman law was very popular in English law schools, like Oxford. In fact, until the Seventeenth Century, many English law schools exclusively taught Roman law. Such high regard for Roman law certainly had to have substantial impact on the Magna Carta.


Approximately, 50 years after the enactment of the Magna Carta, Britain witnessed the rise of the greatest English jurist of the middle ages--Henry Bracton(?-1268 C.E).  He was the last Chief Justiciar of England and is often regarded as the father of English common law. Although there is no proof, it is widely believed that Bracton received his education at Oxford, where he attained Doctoral degrees in Civil law and Canon law.  His most famous work is The Treatise of Laws and Customs of England, composed in Latin around 1258 C.E. Bracton's treatise was similar to Glanville's works. However Bracton's importation of Roman Law was immensely greater. Bracton's works were also modeled after the Institute of Justinian and the Justinian Code. In his works, especially The Treatise of Laws and Customs of England, Bracton's objective was to remedy the imperfections of English law by introducing elements of Roman law from Justinian's Corpus Juris Civili into the common law. For centuries, Bracton's treatise was considered as the ultimate authority in English law. Even Edward Coke, a renowned English jurist of the Seventeenth Century, referred to Bracton's as the authority in English common law. In sum, Bracton's treatise "not only testifies to the influence of Roman law and of its medieval exponents, but at the same time, it remains a statement of genuine English law ... so detailed and accurate that there is nothing to match it in the whole legal literature of the Middle Ages."


In the centuries following the Magna Carta and Bracton, the English continued to import Roman legal principles into their laws. In the Fourteenth and Fifteenth Centuries, English judges and legal writers commonly relied upon Roman law as the authority in many areas.  In doing so, concepts of Roman law infiltrated into the English Law. Unfortunately, the influence of Roman law was not always acknowledged by the courts. In general, the British had a tendency to be hostile towards foreign laws. However, England's lack of acknowledgment had very little impact on its use of Roman law. In fact, around the Sixteenth Century, England witnessed the second revival of Roman law. Royal academies dedicated to the study of Roman law were established at Cambridge and Oxford. Additionally, there was a new wave of writing on various doctrines of Roman law. All these events further reinforced Roman influence on the English common law.


The Arrival of English Common Law in North America-When the British colonized the American continent, they introduced the English common law to the 13 colonies. After the American Revolution in the Eighteenth Century, the English common law, as it existed at the time of the revolution, became the foundation of the American legal system. In adopting the English common law, the American Colonies embraced the nuances of Roman law embedded in the English common law. These nuances have had significant impact on the evolution of American law. Although, the American legal system was not directly influenced by Roman law, the "Romanization" of American law has been tremendous. Most of our basic legal doctrines are deeply rooted in Roman law. Laws governing Wills, Successions, Obligation, Contracts, Easements, Liens, Mortgages, Adverse Possession, Judgment, and Evidence come from Roman law. The fundamental concept of Habeas Corpus and trial by jury as well as many principles of Tort law are of Roman origin. Further, the "dearly cherished principle and familiar palladium of English law and American liberty, every man's house is his castle, is not of Anglo Saxon, but of Roman origin." In the remainder of this article, I will explore the impact of Roman law on American legal principles. To do so, I will examine various areas of our laws and discuss their Roman origin.


Latin and Anglo-American Legal Terminology-In no other area is the influence of Roman law on the Anglo-American legal system greater than in the language of the law. When Justinian established law schools in his empire, he required all law students to study the origin of the word "law." In the introduction to the Digest, Justinian wrote: "When one is about to give himself to the study of law, he ought to first know the origin of the term." The Romans believed that the mastery of Latin was essential in understanding Roman law. This principle was echoed in England as well. Consequently, from the time of Roman occupation up to the Seventeenth Century, Latin was the official language by which law schools in England taught law.  Naturally there was a tremendous influx of Latin terms into the English legal vocabulary.


For instance, the English word "law" derives from the Latin word "lex," which means that which is laid down. During the republic the term "lex" referred to laws passed by the Roman Assembly. Moreover, in Latin the equivalent word for law is "jus" meaning that which is fair, impartial or right. Naturally, our English word "Just" shares its roots with the Latin word "jus." During Roman times the word "jus" referred to things that were fair and neutral and also to laws that equally applied to all. Branches of Law-According to the Roman Jurist Ulpian, (?-228 C.E.), there are two branches of the law, public law and private law. Ulpian was a member of the council of the jurist Papinian. As Praetorian prefect from 222 C.E., he enjoyed the favor of Emperor Alexander Severus, and he was murdered by the jealous Praetorian Guard. Much of the Corpus Juris Civilis is extracted from Ulpian's writings.


For Ulpian, public law deals with the welfare of a state. It is the law that governs the administration of a nation. Private law deals with the welfare and interest of individuals.  This branch of the law entails natural law and Jus Civile or civil law. Natural law is what the English philosopher John Locke (1632-1704) referred to as innate rights--a man's right to life, liberty and property. Locke was an English philosopher, who founded the school of empiricism. Locke's influence in modern philosophy has been profound and, with his application of empirical analysis to ethics, politics and religion, he remains one of the most important and controversial philosophers of all time. Civil laws are laws that nations enact to govern their citizens. The Roman civil law, which was the first of its kind, encompasses the Law of Person and Law of Property or Things. Not surprisingly, these laws form the bases of our own civil laws and the civil laws of many other nations.

3.3.1.5 The period of legal reform: After the defeat of Napoleon, England’s external position was one of the unprecedented strength. But internally, the 19th century started with a period of serious political and social crises.  The center of economic activity had moved to trade and industry. Workers had increasingly migrated to the cities but both houses of parliament were still composed of extremely conservative aristocrats, bishops, and landed gentry. The continent of Europe impoverished by Napoleon’s wars, offered a very poor market outlet for English industry, so that the number of unemployed grew alarmingly and wages dropped.  Starvation and strikes spread. The forces of progress in England began to realize that political and social reforms were inevitable if a revolution was to be avoided.  A statute issued in 1831 gave the middle classes a share of political power for the first time.  

Jermy Bentham was an English legal philosopher. He scrutinized the traditional institutions of England. He examined those traditional legal institutions in order to determine whether they were appropriate and useful to the central aim of any social order. He thought that the main aim of any society was to promote the greatest good for the greatest number of individuals in a given society. The rules of common law often based on historical accident rather than rational design were simply obstacles in the way of the conservative practitioners. He advocated for a complete codification replacing the common law with a code worked out at a table on the basis of a particular social philosophy. Given their practical sense and their collective interests, English lawyers could not tolerate Bentham’s thought. 

In the 19th century, as a result of the influences of Bentham and his followers, many laws were issued. Such legal reforms included the alteration of the court jurisdictions, changes in court procedures, change in the law of civil procedure and to a lesser degree, the substantive law consolidation at the common law and abolition of the writ system. But no complete codification was made. Bentham and his school believed that legislation was the only way to achieve legal certainty and to bring the law into a simpler and generally comprehensible form.  
3.3.1.6 Spread of British laws: Originated in 11th century, the English legal tradition expanded itself predominately through colonialism. The expression ``the sun never sets in the British Empire`` has attained the level of a saying. In addition to some other meanings, the expression suggests the extent of the spread of the British law.  The English law was transported to North America (the United States of America and Canada), Asia and Africa. England transported legal ideas, legal methods, and legal institutions of the common law to countries in these continents. Britain also carried the substantive and procedure laws to these parts of the world. These parts of the world also reflect the English court system and the structure of the legal profession.     

3.3.1.7 More on the roots of the British legal system 
Raymond A. Pacia
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Roman Influences During Pre-Roman Times- in Britain, the arrival of St. Augustine in 596 A.D. is of significance. St. Augustine had been sent to Britain by Pope Gregory to "reconvert" the island to Christianity and, in short order, he established a ministry, founded an Episcopal seat at Canterbury and converted to Christianity Ethelbert, King of Kent. Pope Gregory knew The Digest of Justinian. As Ethelbert embraced St. Augustine and his missionaries, he likewise embraced Roman legal influences because at 600 A.D. on "St. Augustine's Day" he compiled or codified the laws of his kingdom in "Roman Style." The increased clerical presence which St. Augustine brought to Britain enhanced the revitalization of Roman law during this pre-Norman period of English legal history in other respects as well. For example, the clerics introduced the island to the Roman method of taxation, which divided the land into units ("hides") of equal assessment instead of equal area. This gave impetus to, and formed the origins of, the modern system of conveyancing. 


Committing the laws to writing, first accomplished by Ethelbert at a time when Justinian was dead scarcely forty years, set a precedent to be followed by other Kings such as Alfred the Great who ruled from 871 to 901 and Canute who ruled from 1016 to 1035. Both Alfred and Canute had visited Rome in their youths and endeavored to import to England the learning of the Continent. Another important advocate of Roman law in England was Edward the Confessor. King Edward ruled from 1042 to 1066. Edward, who had spent about thirty years of his life in exile on the Continent, was destined to continue Roman influence in Britain. Because of the spread of Norman influence during his reign, this period, just preceding the Norman conquest, has been dubbed "a sort of peaceful Norman conquest." Since the early Norman kings, in order to obtain favor with the people, swore to keep the laws of Edward the Confessor, his laws form an important basis of the later English law. In 1066, Edward died without issue and was succeeded to the throne by his wife's brother, Harold. This succession was disputed by William, Duke of Normandy, who defeated Harold at the Battle of Hastings on October 14, 1066, thus becoming in the pages of history, William the Conqueror, King of England.


Roman Influnces in Europe at the Turn of the First Millenium-The return to the study of Roman law had its start with a re-awakening of interest in Justinian's Corpus Juris Civilis and the opinions of Roman jurists, such as Pepo and Irnerius just after the turn of the first millennium. Pepo was a judge at Ravenna, at the court of the duchess of Tuscany, and also at Bologna. It has been said that the beginning of civil law was reborn like a surging sunrise through magistar Pepo. Pepo played an epochal role in the rekindling of Roman law at a celebrated gathering of judges and dignitaries in the Kingdom of Italy called by Emperor Henry IV in 1084. The primary item on the agenda was to decide on the penalty for the murder of a serf by a freeman. The other judges proposed to fine the murderer in accordance with Lombard law. But Pepo "as a guardian of the Code and Institutes of Justinian" insisted that "who annihilated a man in the tribe of men had injured the universality of all men, so that whoever destroyed a man in the universality of men should himself be taken out of their midst and the murderer should be killed, because he had violated the consortium of natural relationship." Pepo's insistence that the punishment must fit the crime was based on book nine of Justinian's Code as well as the introductory chapter of the Institutes, which dealt with the natural law of peoples and civilizations. Ultimately, the position of Pepo was adopted by the Emperor, who thereupon proclaimed that henceforth Justinian's Corpus Juris Civilis would have priority over the Liber Papiensis, the Lombarda and other conflicting law. 


Irnerius, a teacher of rhetoric at the cathedral school of Bologna, began commenting on, or glossating, the writings of the Roman legists. Irnerius himself later became a jurist and between 1112 and 1115 received imperial approval for the world's first law school, the studium of Bologna. The Roman law taught at the studium penetrated, supplemented, transformed and ultimately overwhelmed the competing logic of the Liber Papiensis and the Lombarda, which were the fixation of customs from an earlier period of tribal immigration into Italy of German emperors who had considered themselves the successors of the Roman Emperors.
At the studium, law was taught as an "autonomous science" and a rigorous curriculum was developed, with Justinian's Corpus Juris Civilis being utilized as the fundamental text. The faculty which numbered among it renowned clerics - including Pepo and Irnerius - added their own personal commentaries, called glossae, utilized the Socratic method of teaching and developed the casebook method of study as well. Many of the students were foreigners and, upon graduation from Bologna, returned to their native countries, which they then pollinated with the nectar of Roman jurisprudence. In essence, Bologna served as the incubator from which was generated many of the laws of European nations.


Roman Inlenunces from the Normna Conquest to the Signing of the Magna Carata-The most important immediate consequence of the Norman conquest was the introduction into Britain of an orderly system of law and government. William, the Conqueror, apparently a gifted administrator, had developed a sound financial organization called the "camera" or chamber. His victory over Harold at the Battle of Hastings and the date, 1066, are matters of historical fact. However, even those who know of the contribution of William in systematizing the administration of the island may not know of the role played by Lanfranc, the lawyer from Pavia, most often described as "the Conqueror's right-hand man." This distinguished scholar, who in 1070 became Archbishop of Canterbury, was William's prime minister and chief adviser. Not only was he a great prelate and theologian, but he was also an accomplished lawyer who had studied and taught Roman law at Pavia, in his native Italy. He knew canon, Roman and common law, but he also developed a mastery of English law. In fact, upon his arrival at Normandy, Lanfranc established a secular school where, for a time, he taught rhetoric and Roman law. Most recently, Lanfranc has been described as William's "eminent collaborator, above all in the legislative field." 


By virtue of the special confidence, reposed in Lanfranc by William, his influence upon the law at this most crucial period in Roman law cannot be understated. Lanfranc's role in the development of the common law also helped to prepare the English soil for the reception of the legal and intellectual revival that was beginning in northern Italy, at Bologna, where the world's first law school was established. Another important academician who had a significant impact upon the continued influence of Roman law in England was Vacarius, a gifted scholar who had taught Roman law at Bologna. Vacarius founded the law school at Oxford and it is generally recognized that his influence "began a new era in the history of English law and of its connection with the legal system of Rome." Vacarius was the first professor of law in England and one of his most popular texts, a summary of law for poor students, was essentially a condensed version of Justinian's Code and Digest.


The most ancient work on the common law, a Latin text written between 1187 and 1189 called A Treatise of the Laws and Customs of England, was written by Ranulf deGlanvill who was a student of Vacarius. Glanvill enjoyed the complete confidence of Henry II and became his Chief Justice in 1190. Glanvill's treatise, which clearly pays tribute and reference to Roman law and Justinian's Code and Digest, was the standard text book on the laws of England and established the method of legal writing for centuries to come. Henry DeBracton is recognized as another scholar who influenced the development of early common law in England. Bracton was an ecclesiastic and a royal judge and, from 1265 to 1267, was Chief Justice of England. His book, Tractatus de Legibus et Consuetudinibus Angliae, has earned such unparalleled tributes as "the crown and flower of English medieval jurisprudence," "the finest production of the golden age of the common law," and the "great ornament" of the reign of Henry III. Five centuries would pass away before another English lawyer, in the person of Blackstone, was to appear, competent to write a treatise upon the whole subject of English law.


The influence of Roman law upon Bracton's writings are of such significance as to warrant special treatment. Some historians regard his Romanism so great that they would deny him a place in a discussion of English legal literature. Perhaps the most forceful critic is Sir Henry Maine, who refers to "the plagiarisms of Bracton" and, with seeming contempt and scorn, writes: That an English writer of the time of Henry III should have been able to put off on his countrymen as a compendium of pure English law a treatise of which the entire form and a third of the contents were directly borrowed from the Corpus Juris, and that he should have ventured on this experiment in a country where the systematic study of the Roman law was formally proscribed, will always be among the most hopeless enigmas in the history of jurisprudence. 


Finally, no remarks concerning the era commencing with Glanvill and ending with Bracton during the reign of Henry III, could conclude without mentioning King John from whom "the Army of God and the Holy Church wrested the Great Charter. Magna Carta is the very symbol of freedom, liberty and the rule of law in Anglo-American jurisprudence."The historical roots and humble origins of the Magna Carta are not well known or remembered. They trace back to King John's difficulties with Pope Innocent III. When the Pope compelled King John to accept Cardinal Stephen Langton as Archbishop of Canterbury, John retaliated by confiscating church property. Langton joined with the barons in a firestorm that precipitated the signing of the Magna Carta by King John on June 15, 1215. Although the specific author of the Magna Carta is not known with certainty, the most reasonable assumption is that the draftsman was Stephan Langton, a Doctor of Laws from the University of Bologna. The belief that Langton authored the Magna Carta is fortified by its style and content. The very first article of the document proclaims the freedom of the church. From this it has been inferred that the charter is "to a far greater extent the work of Langton and the bishops than it is of the barons." Beyond cavil, the source and inspiration for the Magna Carta were not English feudalistic institutions but notions of the universality of natural law as proclaimed by the Roman legal tradition. 


Roman Law and the Development of English Common Law-Notwithstanding the Roman influences, it is clear that Norman laws were in many respects divergent from much Roman law. Much Norman law was devised to perpetuate the dominance of the king. However, Norman laws also were, in part, religious laws, giving great power to the priesthood in lay legal matters and, in this regard, the ecclesiastical influence of Roman law remained strong. Ecclessiastical courts in Britain exercised wide jurisdiction, not only with respect to matters involving the clergy and religion, but also over matters relating to marriage, divorce and legitimacy, and testamentary jurisdiction which included all matters pertaining to the administration of estates, intestate succession and supervision over executors, administrators and fiduciaries.


Despite the writings of Glanvill and Bracton, Norman law developed in a manner which departed more and more from Roman legal precepts. As the system of English common law began to stretch across the isle, the influence of Roman law began to fade in the eyes of some justices. Part of this waning of influence has been attributed to an hostility regarding "foreign laws," a religious prejudice and a certain "insular patriotism, which may have affected English legal historians." Ever increasingly, citations in cases to Roman authority became displaced by "the conservation of some English writers ... (and their) pride in the alleged indigenous laws of their own country and prejudice, perhaps, against foreign influence."  This all changed following the revolution of 1688, when after great turmoil in the common law system, Sir John Holt, in 1703, brought into one case almost the entire Roman law concerning bailments. A similar phenomenon occurred almost sixty years later when, in 1760, Lord Mansfield incorporated the Roman notions of quasi-contract into the English common law. While the latter decision was the last large scale overt incorporation of Roman legal principles into the English common law, it did not mark the end of Roman influence, but rather the beginning of an extended period during which legal scholars either purposely or advertently down-played the contributions of Roman law. In fact, the English would continue to improve their common law system by incorporating Roman principles in an almost insensate fashion, generating ever-changing precedents to coincide with an ever-changing society. 


Roman Influences on the Development of English Equity Jurisprudence-The Court of Chancery, which administered "equity," took root in the notion that the King "with us has ever been considered the fountain of justice." Since he could not personally decide all controversies and remedy all wrongs, tribunals were established to execute the law, hence, the King's Courts. The first occupation of the Chancellor was to assist the King in the administration of justice. The second, of infinitely greater importance, was in deciding, always in the King's name, "a peculiar class of suits as a judge." These cases involved petitions addressed to the King, as a matter of grace, because the common law afforded no remedy or the remedy was inadequate. This became the "equitable" jurisdiction of the Chancellor which, as it expanded, incurred the wrath of the common law judges, thus creating a problem that was not solved until 1616 when James I personally decided in favor of Chancery.


A treatise on the law of equity that has had much influence upon generations of lawyers and judges in the United States is Pomeroy's Equity Jurisprudence. It is appropriate to cite the following quotation from that work: The growth and functions of equity as a part of the English law were anticipated by a similar development of the same notions in the Roman jurisprudence. In fact, the equity administered by the early English chancellors, and the jurisprudence of their court, were confessedly borrowed from the aequitas and judicial powers of the Roman magistrates; and the one cannot be fully understood without some knowledge of the other.

3.3.1.8 Review Questions
Part I. Multiple-choice Questions 
Choose the best answer from the given choices.

1. The main reason for the wide spread of the English legal system is:

A) Colonialism

B) Voluntary reception

C) Capitulation

D) Trade

E) Migration

2. The British legal system was taken to one of the following areas:

A) Areas controlled by natives without developed political organizations.

B) Areas controlled by ex-colonial powers such as the Dutch in South Africa.

C) Areas controlled by princes with more or less developed political organizations as well as legal systems.

D) All of the above

3. One of the following thinkers challenged the English legal system as backward and as promoting the greatest interest of the few and argued a major reform in the British legal system on the basis of the principle of the greatest good for the greatest number.

A) J. Bentham

B) J. Stuart Mill

C) F. Engles

D) Henry Main

E) Coke 

4. The reasons for proposing for legal reform in the 19th century in Great Britain were
A) The legal system was criticized for being messy.

B) The legal system was criticized for promoting the greatest good for the few.

C) The legal system was attacked for promoting the greatest good for the majority of the British people.

D) The legal system was challenged for being primitive.

E) A & B

5. Roman law affected the British legal system to a lesser extent, as compared with the influence of Roman law in the French and German legal systems. Why? 

A) There had been in place very powerful inns in Great Britain; the inns resisted massive acceptance of Roman law.

B) Members of the British parliament’s active supported the common law.

C) Roman law was found out to be defective.

D) A & B.

6. The institution that mitigated the harshness of the written law from 14th century to 19th century in England was called:

A) Equity

B) Natural law

C) The Decrees of the kings

D) The Inquisition

E) Roman law

7. One of the following describes the essential feature of the British legal system.

A) Law is understood to grow inductively, means from specific cases legal principles are distilled.

B) Court made laws, through the inductive method, are the heart of the common law if not superseded by statues.

C) The British legal system has never experienced major interruptions, it is featured by stability.

D) All of the above

8. To Professor John Maryman, a legal tradition that is ``older, more widely distributed, and more influential than the common law tradition`` is: 

A) The civil law tradition

B) The Germanic law tradition
C) The Islamic law tradition
D) The Hindu law tradition
E) A &B
F) The European law tradition
G) The Buddhist law tradition
H) A, B & D
I) None of the above
9. A legal tradition not even slightly affected by the Roman law tradition: 

A) The common law tradition

B) The Civil law tradition

C) The Romanistic law tradition

D) The Germanic law tradition

E) The English law tradition

F) The European Union law tradition

G) A, F & C

H) A, D & B

I) None of the above

10. A legal tradition unworried by legal uncertainty in the course of its development is 

A) The English legal tradition

B) The American legal tradition

C) The Islamic legal tradition

D) The French legal tradition

E) The German legal tradition

F) None of the above

11. A legal tradition that accepted religious conception of laws in its initial stage is
A) The Roman legal tradition

B) The Babylonian legal tradition

C) The Greek legal tradition

D) The American legal tradition

E) The Hindu legal tradition

F) All of the above

12. A legal tradition that rejected customary rules as one of its elements in its life span is
A) The African legal tradition

B) The French legal tradition

C) The German legal tradition

D) The Hindu legal tradition

E) All of the above

F)  None of the above

13. The British legal system was taken to one of the following areas:

A) Areas controlled by natives without developed political organizations.

B) Areas controlled by ex-colonial powers such as the Dutch in South Africa.

C) Areas controlled by princes with more or less developed political organizations as well as legal systems.

D) All of the above

14. Currently the highest court in England is__________. 

A) Court of Chancery 

B) House of Lords 

C) Supreme Court of Judicature 

D) The crown Court 

E) High Court 

15. Identify the wrong statement.   

A) English legal system was based on doctrinal writings.

B) Common law was developed by selecting reasonable customs of English people 

C) Court of Chancery continued even after the third quarter of 19th century 

D) By  introducing  the Royal Courts,  William the Conqueror consolidated the administration of justice

E) None 

16. One of the following is true about the common law during and after its formation time.

A) It was highly flexible.

B) Equity was developed to correct its defects.

C) Equity was applied to override the common law. 

D) During its formation the contribution of scholars was very significant. 

E) A,C and D 

17. The principle of specific /forced/ performance owes its origin to____________.

A) Royal courts of England

B) The Justinian Code

C) The court of chancery

D) A and C

E) None  

18. Which one is true about the Magna Carta?

A) It contained constitutional principles relevant to the present society as well.

B) It was made by Emperor Justinian.

C) It resulted from the struggle between the king of England and the English nobility.

D) It was made to control the arbitrary use of power by the English king.

E) All except B

19. ________________ was the most important reason for the widespread of the common law. 

A) Trade 

B) Migration 

C) Reception 

D) Colonialism 

E) None 

20. During the Anglo-Saxon period__________. 

A) English law was primitive and diversified

B) The common law started to develop 

C) The law was written 

D) All except D

E) A & B  

21. The major cause for the development of equity in English legal system was ________________.

A) The rigidity of common law 

B) The Normans` interest to change the culture of English inhabitants  

C) The development of the principle of supremacy of parliament 

D) The lack of trained lawyers 

E) All 

Part II. Essay-type Questions 
Answer the following questions.

1. What are the major differences between the British legal system and the French legal system?

2. What are the key differences between the British legal system and the American legal system? 

3. Describe the situations in which equity applied in the history the English legal system.

4. What were the impacts of the proposal for legal reform in 19th century in Great Britain? Did such proposals for reform materialize? 

   3.3.2 The American Legal System

This sub-section covers the salient features of the American legal system including the nature of laws in early periods, the extent to which the American colonies received the common law, the changes attending to the victory of the north and the role of the law professors in America. 

 
           

3.3.2.1 The age of theocracy: Until the 17th century, the age of theocracy prevailed. The colonies settled disputes by priests applying the verses of the Holy Bible. The colonies had had loose connection with one another. In the 17th century, the age of theocracy gradually disappeared as a result of several developments. Such developments included law books, lawyers, and trade relations among the colonies and with England. 

           3.3.2.2 Reception of common law: In principle, the colonies accepted the common law. The colonies, however, made important exceptions to the common law. The colonies reflected that exception by issuing special statutes.  First, the colonies saw that some aspects of the common law were unsuited to their local conditions. This implied that the idea that the content of law is determined by climate, geography, economic and social conditions of a given society. Second, the colonies introduced alterations in the common law because the ideals (spiritually, politically and economically) of the settlers were different from that of the British. As a result, the colonies introduced changes in criminal law, civil procedure, succession law, family law and land law. The settlers thought that these areas of law were expressions of feudal oppression. The colonies also de-professionalized the practice of law. The colonies changed the manner in which judges came to power. 

           3.3.2.3The victory of the north: In the 19th century, the tension between the North and the south was resolved in favor of North. The North argued for protective tariff and against slavery. The agricultural South stood for slavery and against tariff. The North and the South fought a civil war. Immediately after the war, economic expansion opened the west. The doctrine of economic liberalism dominated the American economy. This led to the emergence of legal creativity in the area of insurance law, company law, mineral law, banking law, stock exchange carriage and credit system. Universities started to emerge, focusing on the study of law as a practical preparation for the legal profession.

           3.3.2.4The role of law professors: In the 20th century, America witnessed the emergence of law professors and their great influence in the American mode of legal thinking. The emergence of the professors and their influence led to some changes. First, it resulted in the gradual weakening of the extreme individualistic ideas of the period. Individualism advocated for little or no interference of the state in the economy. Second, America witnessed the growing tendency of the state to subject economic life to supervision and control and deliberately to limit the freedom of activity of the trader whenever it might cause undesirable hardship to individual citizens. The third effect is related to legal writing, legal practice, legal education and court behavior. The law professors dismissed the formalistic, deductive and abstract legal reasoning. They concentrated on the concrete effects legal rules produce in the society. They considered law as a means to balance competing interests in the society. The law professors argued that for a judge to live up to his/her expectations he/she must understand the prevailing social, political and economic situations. The same law professors argued that law in books and laws in action are different. Some of the law professors argued that law is not precedent, nor to be found in the statutes. But law is what the courts and officials do. This theory of law is known as legal realism. 

           3.3.2.5Legal uniformity: The United States of America has been concerned with lack of legal uniformity in its territory. There are more than 53 legal systems including the federal legal system. Each of these systems has its own elements of a legal system such as lawmaker, the judiciary and the executive. Americans decided to minimize the extreme case of divergence and have developed a number of strategies to that effect. One method of bringing national legal homogeneity is through the project of the Restatement of the Law. The Restatement of the Law does not claim authority as precedent or a statute does; but it is the expression of precedents and statutes. The second method employed to bring about legal uniformity has been standardizing law textbooks and encouraging the major law schools in the country to use those texts.

           3.3.2.6 Spread of the US laws: Itself a product of 17th and 18th centuries transplantation of the British legal system, the legal system of the United States of America (especially constitutional law, criminal procedure and anti-trust law) was taken to Japan immediately after the Second World War. Via the influence of international organizations such as the IMF and the World Bank, some aspects of constitutional law of the United States of America was transported to countries in Latin America, Africa and Asia.       

    3.3.2..7 Review Questions 

Part I Multiple-choice Questions 

Multiple-choice Questions 

Choose the best answer from the given choices.

1. Which one of the following was the role of law professors in the United States of America in early 20th century?

A) The emergence of the professors resulted in the gradual weakening of the extreme individualistic ideas of the period, which advocated for little or no interference of the state in the economy.

B) America witnessed the growing tendency of the state to subject economic life to supervision and control and deliberately to limit the freedom of activity of the trader whenever it might cause undesirable hardship to individual citizens. 

C) The third effect is related to legal writing, legal practice, legal education and court behavior; the law professors dismissed the formalistic, deductive and abstract legal reasoning. 

D) All of the above

2. _________is a theory of law that argued that what is important is the concrete effect legal rules produce in the society; that considered law as a balancer of competing interests in the society.

A) Sociological jurisprudence

B) The Historical school

C) Legal realism

D) The interest approach

3. _____is a theory of law that holds that law is not precedent, nor to be found in the statutes. But law is what the courts and officials do.  

A) Sociological jurisprudence

B) The Historical school

C) Legal realism

D) The interest approach

4. The initial stage of the American legal system can be featured by:

A) The age of theocracy

B) The age of secularism

C) The age of the common law

D) None of the above

5. One of the following is an incorrect statement about the extent of reception of common law by the colonies in North America.

A) In principle, the colonies accepted the common law. 

B) The colonies made important exceptions to the common law. 
C) The colonies saw that some aspects of the common law were unsuited to their local conditions, which implied the idea that the content of law is determined by climate, geography, economic and social conditions of a given society. 

D) The colonies introduced alterations in the common law because the ideals (spiritually, politically and economically) of the settlers were different from the ideals of the British.

E) None of the above 

6. Identify the proper statement about the relationship between the north and the south.

A) In the 19th century, the tension between the North and the South was resolved in favor of North. 

B) The North argued for protective tariff and against slavery. The agricultural South stood for slavery and against tariff.

C) Immediately after the war, economic expansion opened the west. 

D) After the civil war, the doctrine of economic liberalism dominated the American economy, which led to the emergence of legal creativity in the area of insurance law, company law, mineral law, banking law, stock exchange carriage and credit system. 

E) All of the above 

7. The theory advocated, (by J. Bentham), that states that laws should be issued to satisfy the greatest good for the greatest number is called
A) Utilitarianism

B) Pragmatism

C) Realism

D) Socialism

E) None of the above

Part II Essay-type Questions 

Answer the following questions

1. Explain economic liberalism. 

2. State the measures the USA is now taking to promote uniformity in its legal system. 

3. Discuss the factors that contributed to the transportation of the laws of the USA. 

    3.3.3 Civil law and common law contrasted

Maria Luisa Murillo, The Evolution of Codification in the Civil Law Legal Systems: Towards Decodification & Recodification, 11 J. Transnat'l L. & Pol'y 163 (2001).
Romanist infiltration-It has been said that the civil law is characterized by a direct derivation from, or wholesale adoption of, Roman law. On the contrary, common law is supposedly free from Roman law influences. The truth is that no civil law country has ever received the entire body of Roman law; to be sure, modern codes have discarded obsolete doctrines, rules and institutions and have introduced new rules based on indigenous ideas. The common law, on the other hand, has not been completely immune to the infiltration of Romanist thinking. A certain spiritual affinity between Roman law and common law is noticeable. In contrast to modern civil law, common law is basically case law (as Roman law was); the development of equity jurisdiction in England has had counterparts in Rome; and both common law and Roman law are characterized by adherence to tradition, strong individualism, the practical approach, and by the absence of a separate body of commercial law.

Structure: code and precedent- It has been suggested that civil law and common law differ because civil law is codified while common law is based on precedents. However, there have been civil law countries without a Civil Code: Germany before 1900, France before 1804, and Greece until as late as 1946. On the other hand, codes have been enacted in several common law jurisdictions: in Massachusetts (1648), Virginia, Georgia, Bermuda, and in a number of western states in the United States after the model prepared by David Dudley Field last century. Accordingly, the criterion of codification cannot be accepted.

It has also been said that the difference between the civil law and the common law relates to the function of judicial precedents within each system:  precedents are not binding in civil law while they are binding in common law. Yet, in all civil law countries deviation from settled judicial practice needs special justification; and in most civil law countries a jurisprudence constante is binding on all courts. On the other hand, the doctrine of stare decisis has been tempered in the United States and what may be called an American theory of precedents permits a great measure of flexibility. Characteristically, it has been suggested that the increase of precedents in the United States will eventually lead to an eclipse of the stare decisis doctrine. The function of precedents, therefore, cannot be acceptable criterion for the differentiation between civil law and common law.

Technique of reasoning: deduction v. induction-The observation has been made that the technique of reasoning in civil law is deductive while in common law is inductive. Indeed, the civil law is largely university made law, has been influenced by broad principles of natural law, and tends to be abstract: thus, the deductive approach seems to fit it best. But the inductive approach is not unknown in civil law: according to civilian theory gaps in the law are to be filled by analogy from settled rules of law or by a free creative jurisprudence. The common law is a practical judge-made law: thus the inductive approach is best suited for it. The deductive reasoning is also known to the common law, however: it is quite frequently applied in constitutional and statutory interpretation as well as in the application of broadly formulated principles of case law.

Philosophy: natural law v. positivism-Another criterion for the differentiation between civil law and common law is the underlying legal philosophy in each system. Thus, it has been suggested that the civil law favors positivism, as a result of its preference for legislation, while common law favors the achievement of justice in concrete cases. Similar statements are at best questionable.    

What is the difference? The difference between the civil law and the common law is not to be found in the content of specific rules or in results reached in litigation. Nor is it to be found in the criteria of Romanist influence, type of reasoning, structure, and legal philosophy. Perhaps, technique and methodology, the relative position of the legislator and the judge, and the nature of the judicial process may furnish a tentative acceptable answer. However, it should be noted that differences between the two systems of law are fewer than similarities: both systems are products of the western civilization. 
Technique and methodology: judge-made v. university-made law: It is an ascertainable fact that the common law is basically the product of judicial legislation. Judge-made law tends to be practical, unsystematic, and casuistic. Modern civil law is the product of professorial elaboration in universities; as such, it tends to be doctrinaire, abstract, and conceptualistic. The legislator and the judge-Common law has grown in a slow process and has absorbed new doctrines and elements without breaking with the past; this may be regarded as an incident of judicial legislation. Civil law, on the other hand, has been drastically overhauled in recent times in almost all countries and the new codes have done away with most of the law of the past…An historical excursus tracing parallel developments during the 18th and 19th centuries in civil law and in common law may be illustrative. In civil law jurisdictions, Roman law during this period became unpopular: it was foreign law, reduced in Latin, doctrinaire, and a ready tool for absolutistic claims. Its logical perfection tended to stifle the spirit of innovation. Gradually, the growth of rationalism and of natural law philosophy led to the recognition of the importance of direct legislation and to the quest for national codification. The enactment of civil codes resulted in nationally uniform, comprehensive, reform legislation.
Common law courts during this period protected individual freedom through writs: mandamus, habeas corpus, prohibition, certiorari, and quo warranto. Thus the common law came to be regarded as the “birth right” of Englishmen. The old rules were gradually adapted to meet new needs through fiction, special writs, and the creation of new remedies. The doctrine of stare decisis has never been followed too rigidly. Rationalism and natural law philosophy became absorbed into the common law, but concessions were made slowly and smoothly. There have been no nationalistic claims fot the unification of law through codification. And, characteristically, Bentham’s efforts had only partial success.

Aspects of the judicial process:  The statement that the judicial process in civil law systems is purely mechanical does not correspond to the truth: but differences in the method of deciding cases in civil and in common law jurisdictions are noticeable. Perhaps, the most striking difference between the two systems of law is to be found in the psychological attitude of the judge towards legislation. In a way, this is related to the problem of the sources of law: where will a lawyer look for the law? In common law jurisdictions statutes tend to be narrowly construed, and, at times, ignored; in civil law countries judges and lawyers alike start their judicial reasoning from statutes as embodying general principles capable of covering any conceivable fact situation. It has been said: in common law statutes have the force of law because judges permit it; in civil law judges can legislate because statutes allow the practice. A comparison of doctrine surrounding codification and legislation in general may be summarized as follows.

Modern civil codes are not like early codes. The code of Hammourabbi, the laws of Solon, the Sachsenspiegel, the Corpus Juris Civilis and the Siete Partidas were compilations rather than codifications. Modern civil codes have their spiritual origin in Romanist doctrine and in natural law philosophy; they were the result of movements already discussed, and they were intended to break definitively with the past. The philosophical background of the various civil codes is rationalism rather than traditionalism. A code, in order to do away with the past, must be comprehensive. Earlier codes, to exclude judicial law making, contained detailed provisions. Later codes included “general clauses” allowing the judges much freedom. A code, in order to break with the past, must also be systematic and logically arranged so that reasoning should furnish answers to all questions. Statutes bearing on civil law matters are not always included in civil codes. But these statutes, like the codes, are subject to logical and teleological interpretation and capable of application by analogy.

Common law codes, on the other hand, have been described as “digests” of case and statutory law. These codes have their spiritual origin in Bentham’s utilitarianism. They have not been intended to break definitively with the past; they have been considered as merely declaratory of the common law in force and they were construed narrowly. Rationalism did not replace tradition or precedents. Statutory legislation in common law has been interstitial rather than comprehensive and has varied rather than displaced old rules: common law judges did not need the guidance of comprehensive codes. In the framework of the common law the relevant question is whether a statute applies. There is no search for underlying principles; and where a statute does not apply the common law governs.

 3.3.4 Shared Features of the Western Legal Traditions: The most obvious feature of modern civil law is that it is codified. Codification in the sense of a statement of the whole law in a coherent systematic form is a product of eighteenth century.
Another prominent feature of modern civil law is the sharp distinction between public law and private law. In civil law, the first question that a lawyer is usually asked is whether he/she specializes in public or private law. If one is a public lawyer, one practices in a different set of courts from those that deal with private law, with a different procedure and a different atmosphere. The public lawyer deals exclusively with cases in which one of the parties is a public authority. As a result, his/her whole approach to law is different from that of a private lawyer.

The civil law conceives written law as the sole source of private law. And the highly systematic nature of modern codes of civil law lies behind the form of reasoning that characterizes it.  Civil law reasoning may loosely be described as deductive reasoning. Deductive reasoning proceeds from a broad principle, expressed in general terms, and then it considers the facts of the particular case. A syllogism, on the other hand, applies the principle to the facts so as to reach a conclusion. This form of reasoning, syllogism, leads the civil law lawyer to present a legal argument as if there can be only one right answer to any legal problem. Disagreement on the application of the law to the facts of a case must, in the case of syllogism, be the result of faulty logic by somebody. Thus, civil law judges in general do not give dissenting opinions. In the civil law system, every judgment, even in appellate cases, is that of the court as a whole.  Traditionally, the duty of the civil law judge is to apply the written law, and the meaning of that law is to be discovered from the writings of its academic exponents.

Modern civil law, however, makes a sharp distinction between substantive law and procedure. Academic courses on the substantive law say nothing about procedure. Courses on procedure include far more than the steps that a litigant must take in bringing or defending an action.  In the civil law, rights derive from the substantive law. Wherever that law recognizes a right, the procedural law must provide an appropriate remedy.

Harold J Berman thinks that the western legal traditions have ten common features. These features are reproduced below.
Harold J. Berman, Introductory Remarks: Why the History of Western Law Is Not Written, U. Ill. L. Rev. 511 (1984)

It is the tragedy of "scientific" history that it was invented in the nineteenth century, in the heyday of nationalism.  From Ranke on, history was to be an objective study of "how things actually happened." It was simply taken for granted, however, that "what happened" was chiefly what happened in, or to, the nation.  History was to be primarily national history, and more than that, it was to emphasize those elements that distinguish the nation's history from that of other nations. This was a hidden ideological bias of scientific history, which had important repercussions on the study of law.  Not only in England and America but also in France, Germany, and elsewhere, it contributed to the virtual exclusion from the law curriculum, or at least the strict isolation, of canon law, the law merchant, the law of nations, military law, and other branches of Western law that transcend national legal systems. Natural law was relegated to philosophy, and divine law to theology.

The narrowness of legal historiography has been due not only to its nationalist ideology but also to its positivist presuppositions.  It was  presupposed that law is primarily, if not exclusively, a manifestation of the will, i.e. the policies, of lawmaking authorities, namely, the legislative, administrative, and judicial branches of the state.  Law, it was thought, cannot exist without the state, and since there was no European state, there was no European, or Western, law.  Neglected in this jurisprudence were other sources of law, such as custom, equity, and tradition.  Neglected also were such shaping factors as legal language, legal scholarship, and legal science.  There is, to be sure, no European state -- at least there was none prior to the formation of the European Economic Community; yet European countries share a host of common legal values, legal concepts, and legal institutions.  There is a Western legal tradition.  As Edmund Burke said, the laws of every European country are "[a]t bottom  all the same," being "derived from the same sources.``

What are the principal features of the Western legal tradition? What are the characteristic elements that give it its structure and its dynamic?  I would list the following ten elements, each of which may be traced to the great transformation of Europe that took place in the late eleventh and the twelfth centuries: First, a relatively sharp distinction is made in the Western legal tradition between legal institutions and other types of institutions.  Law has a certain character of its own, a relative autonomy; it is disembodied from religion, politics, morality, and custom, although it is, of course, influenced by them. Second, in the Western legal tradition the administration of legal institutions is entrusted to a special corps of people, called lawyers or jurists, who engage in legal activities on a professional basis as a more or less full-time occupation.

Third, legal professionals are specially trained in a discrete body of higher learning identified as legal learning, with its own professional literature and its own professional schools or other places of training. Fourth, the body of legal learning in which legal specialists are trained is supposed to have a strong effect on the legal institutions; the legal learning conceptualizes and systematizes the law, with the result that the law is seen to contain within itself a legal science, a meta-law, by which it can be both analyzed and evaluated.

These first four elements of the Western legal tradition -- the relative autonomy of law, its professional character, its learned character, and its scientific character -- had been features also of classical and post-classical Roman law.  They were not present to any substantial extent, however, in the legal order that prevailed among the Germanic peoples of Western Europe prior to the eleventh century.  Germanic law was almost completely fused with political and religious life and with custom and morality.  There were, of course, laws, but there was no professional corps of lawyers or judges, no corps of professional legal scholars, no legal literature, and no developed legal science.

The church also, prior to the eleventh century, lacked an autonomous, systematized body of law and a developed legal profession. Canon law was fused with theology.  While there were some local collections of canons, and also local Penitentials, there was little else that could be called a literature of canon law.  The very phrase "canon law" (jus canonicum) was rarely if ever used.  It was the revolutionary upheaval of 1075-1122, traditionally called the Investiture Struggle or the Gregorian Reform, and more recently the Papal Revolution, which, by freeing the clergy from imperial, royal, and baronial domination and by creating a strong papal monarchy within the Western church, laid the foundation for the rediscovery of the Roman texts of Justinian; for the creation of the first European university, at Bologna, to train jurists and to create a science of law; and for the emergence of separate ecclesiastical and secular jurisdictions as well as separate ecclesiastical and secular legal institutions.  The church, which was the first modern state, needed a modern legal system to regulate its internal relations as well as its relations with the newly secularized polities.  Those polities, in turn, needed modern legal systems for similar reasons.

The fifth characteristic of the Western legal tradition was not present in the older Roman law of Justinian; it is, I believe, uniquely Western.  It is the conception of law as a coherent whole, an integrated system, a "body." Using the twelfth-century scholastic technique of reconciling contradictions and deriving general concepts from rules and cases, Western jurists were able to coordinate and integrate the chaotic mass of rules and concepts that constituted the older Roman legal texts.  They converted those texts into a corpus juris -- a phrase that was not known to Justinian. The same technique made it, possible for Gratian to write his Concordance of Discordant Canons, which was the first comprehensive legal treatise, the first systematic analysis of a body of law.

The Western concept of a body or system of law carries with it a sixth characteristic of the Western legal tradition, namely, the belief in the ongoing character of law, its capacity for growth over generations and centuries.  This belief, too, seems to be uniquely Western.  Each generation consciously develops the legal institutions handed down by its forebears.  The body of law is thought to contain a built-in mechanism for organic change. Seventh, the growth of law in the West is thought to have an internal logic.  Changes are not only adaptations of the old to the new but are also part of a pattern of changes.  The process of development is subject to certain regularities and, at least in hindsight, seems to reflect an inner necessity. Changes proceed by reinterpretation of the past to meet present and future needs.  This is the myth, the faith.  The law is not merely ongoing; it has a history.

Eighth, the historicity of law is linked with the belief in its supremacy over the political authorities.  It is thought that law, at least in some respects, transcends politics; it binds the state itself.  This belief also goes back to the late eleventh and the twelfth centuries and to the separation of the ecclesiastical from the secular power.  The secular authorities, it was then argued, may make law, but they may not make it arbitrarily, and until they have lawfully remade it, they are to be bound by it.

Ninth, perhaps the most distinctive characteristic of the Western legal tradition is that diverse jurisdictions and diverse legal systems coexist and compete within the same community.  This characteristic originated in the late eleventh century with the church's establishment of an "external forum," a hierarchy of ecclesiastical courts, with exclusive jurisdiction in some matters and concurrent jurisdiction in others. Laymen, though governed generally by secular law, were also subject to ecclesiastical law, and to the jurisdiction of ecclesiastical courts, in matters of marriage and family relations, inheritance, spiritual crimes, contract relations where faith was pledged, and a number of other important matters.  Conversely, the clergy, though governed generally by canon law, were also subject to secular law, and to the jurisdiction of secular courts, with respect to certain crimes, certain property disputes, and related matters.  Secular law consisted of various competing types, including royal law, feudal (lord-vassal) law, manorial (lord-peasant) law, urban law, and mercantile law, each with its own jurisdiction. Throughout Europe, the same person might be subject to the ecclesiastical courts in one type of case, the king's court in another, his lord's court in a third, the manorial court in a fourth, a town court in a fifth, and a merchant's court in a sixth.

The pluralism of Western law was a source of legal sophistication and of legal growth.  It was also a source of freedom.  A serf might run to the town court for protection against his master.  A vassal might run to the king's court for protection against his lord.  A cleric might run to the ecclesiastical court for protection against the king. Finally, a tenth characteristic of the Western legal tradition is the tension that has existed between its ideals and its realities, between its dynamic qualities and its stability, and between its transcendence and its immanence.  These tensions have periodically led to the violent overthrow of legal systems by revolution.  Nevertheless, the legal tradition, which is bigger than any of the legal systems that comprise it, eventually survived and, indeed, was renewed by such revolutions.

Six great revolutions have punctuated the organic development of Western legal institutions: the Papal Revolution of 1075-1122; the German Revolution -- that is, the Lutheran Reformation in Germany -- of 1517-55; the English Revolution of 1640-89; the American Revolution which began in 1776; the French Revolution, which began in 1789; and the Russian Revolution, which began in 1917. These revolutions represent great explosions that occurred when a legal system proved too rigid to adapt to new conditions and was perceived to have betrayed its ultimate purpose and mission.  Each revolution marked a fundamental, rapid, violent, and lasting change in the social system as a whole.  Each sought legitimacy in a fundamental law, a remote past, and an apocalyptic future.  Each took more than one generation to establish roots.  Each eventually produced a new system of law, which embodied some of the major purposes of the revolution, and which changed the Western legal tradition but ultimately remained within that tradition.

Clearly, the Papal Revolution may be called Western, but one might ask whether the national revolutions since the sixteenth century can be properly characterized in the same way.  The legal system that emerged from the Papal Revolution -- the new canon law of Gratian and the papal decretals, culminating in the decrees of the Fourth Lateran Council in 1215 -- was a transnational body of law.  But is it proper to characterize the law of the German principalities after the Lutheran Reformation, or the law of England after 1689, as in some sense transnational, or European?

Two points support an affirmative answer to this question.  First, all the national revolutions since the sixteenth century -- except the American -- were directed in part against the Roman Catholic Church or, in Russia, the Orthodox Church, and all of them transferred large portions of the transnational canon law from the church to the national state. Second, all the great national revolutions of the West were Western in nature; that is, each was partially prepared in other countries and each had repercussions in other countries.  Before breaking out in Germany, the Protestant Reformation was prepared by Wycliffe in England, by Hus in Bohemia, and by active reform movements in every country of Europe.  The Puritan movement in England was based on the earlier teachings of the French-Swiss reformer John Calvin and had close ties with Calvinist movements in Holland and elsewhere on the Continent.  The Enlightenment of the eighteenth century was, of course, an all-Western phenomenon, which formed the ideological basis not only of the American and French Revolutions but also of agitation for radical change in England and elsewhere. The Russian Revolution was born in the international communist movement founded by two Germans; its roots lay in the Paris Commune of 1870.

Similarly, these national revolutions had enormous repercussions throughout the Western world. Lutheranism contributed to the rise of absolute monarchies supported by a strong civil service.  This form of government eventually appeared in England, France, and other non-Lutheran countries. A century later, English Puritanism contributed to the development of parliamentary supremacy and constitutional monarchy in England, and in the late 1600's and early 1700's, somewhat similar developments took place in various other European countries. After the French and American Revolutions subsided, England reformed its political process in a democratic direction, enlarging the electorate to include some of the middle classes.  After the Russian Revolution subsided, "socialist" or "new deal" governments appeared in Western Europe and the United States.

Also in criminal and civil law, the great national revolutions had important consequences that extended beyond national boundaries. Lutheran concepts of the Christian conscience influenced the protection of individual contract and property rights in many Western countries. The English Puritans laid the foundations for a more independent judiciary, trial by jury, and increased civil rights -- not only in England but eventually in other countries of the West as well. The codification of French law after the French Revolution stimulated the movement for codification throughout Europe. The development of socialist law in the Soviet Union affected the socialization of various aspects of law in many other countries.

All the various national systems of law in the West have certain important features in common.  All share some basic modes of categorization. For example, all strike a balance between legislation and adjudication and, in adjudication, between code law and case law.  All make a sharp division between criminal and civil law.  In all, crimes are analyzed (as they were first analyzed by Abelard in the early twelfth century in terms of act, intent or negligence, causation, duty, and similar concepts.  In all, civil obligations are divided, either expressly or implicitly, into contract, delict (tort), and unjust enrichment (quasi-contract).

Behind these and other common analytical categories lie common policies and common values -- above all, a common concept of legality. In the 1930's, for instance, a statute of National Socialist Germany, which made criminally punishable any act that "deserves punishment according to sound popular feeling (gesundes Volksgefuhl)," was generally viewed as a violation of the traditional Western concept of legality, and the Permanent Court of International Justice struck down a similar law of the Free City of Danzig, based on the German statute, as contrary to the rule of law (Rechtsstaat). 

A history of Western law would reveal not only the origin and development of common concepts, but also the interconnections among the various legal systems that have prevailed in the West.  For example, in the twelfth century, which Maitland called "a legal century," one may see a broad range of legal activity within a period of fifty or sixty years.  Within the church, the first major series of papal decretals appeared, as well as the first major treatise on canon law -- Gratian's. Developments in secular law included the first major treatise on royal law -- Glanvill -- as well as the first major royal legislation: the Assizes of Ariano of Roger II, the peace statutes of Frederick Barbarossa, and the possessory assizes of Henry II.  In addition, the first major collections of urban law developed in various Italian, Flemish, German, and other cities; and the first major writings on feudal law appeared. Certain basic concepts and principles run throughout all of these twelfth century firsts. One example is the concept of seisin, saisina, and the principle of novel disseisin, namely, that one who has been recently disseised is to be restored without reference to right of ownership. The study of these interconnections is not a matter of comparative legal history, but rather a matter of the legal history of a single civilization.

To say that the history of Western law has not been written is not to say that it has been wholly neglected.  Distinguished scholars such as Heinrich Mitteis and John P. Dawson have written brilliant works comparing legal institutions of various countries of Europe in their historical development.  The challenge laid down by Paul Koschaker just after World War II, in his Europa und das romische Recht,  to restore the historical unity of European law against nationalist barbarism, has not gone without response.  Especially among Italian and German historians there has been a movement toward the "Europeanization" of legal history.  The Western dimensions of our law are also being studied by some of the younger American legal historians.

Yet, for the most part scholars study each country's legal system independently.  Consequently, the mutual interaction of the legal institutions and the legal thought of the various polities of the West has barely been explored.  Above all, English and American legal history have been isolated; indeed, they have often been isolated even from each other. It is, once again, the old story of the blind men and the elephant. Historians of each country have a firm grasp of a leg, or the trunk, or the tail, or an ear.  They may, to be sure, make no claim to understand the whole animal.  But how can one understand a part without understanding what it is a part of?

Why, then, is the whole not studied more frequently as a whole? Some easy answers have been given.  It is said: "there is no time to study the law of more than one country," "it requires too much training, too many skills," or "there is no demand for work in comparative legal history." However, more complex reasons may also be suggested. Many legal historians prefer to be nationalistic because they tend to accept the belief-system -- the ideology -- of the national revolutions, and especially the belief-system of the revolution or revolutions to which the historian's own country looks for its origins.  Such historians do not wish to seek the sources of their own beliefs in the pre-Protestant, pre-humanist, pre-nationalist, pre-individualist, pre-capitalist era of Western history, when the Western legal tradition was first formed. They view the period prior to the sixteenth century as a period of feudalism, to which they feel alien, and they think of it as the Middle Ages rather than as the beginning of the modern era.  English legal historians, on the other hand, may identify themselves much more affirmatively with medieval English law, viewing it as the source of the English common law that triumphed over its rivals in the seventeenth century. By the same token, however, they may be quite unhappy to be told that the first modern Western legal system was the canon law of the Roman Catholic Church, and that all royal legal systems in Europe, including the English, first developed in rivalry with and in emulation of the canon law.

Also, many legal historians are unwilling to trace legal institutions to their political, economic, social, and ideological (which in Western history chiefly means religious) sources.  They are especially unwilling to trace the sources of legal evolution to the upheavals of political revolution.  The interaction of revolution and evolution has not captured the imagination of legal historians.  They prefer to trace the origins of laws to earlier laws. The need for a broader and longer view of legal history derives from the predicament in which the Western legal tradition finds itself in the twentieth and twenty-first centuries. Our law has become uprooted; it is no longer viewed as founded in a universal reality.  Furthermore, the West itself is in danger of losing its identity, and no longer believes either in its future or in its past. Nationalist legal historiography is incapable of providing an understanding of the basic changes that have taken place in the various Western legal systems in the past or the direction in which they are now moving. We must therefore retrace the steps by which our entire legal tradition has come to its present predicament, beginning with its origins and proceeding in the widest possible context.

3.3.5 Review Questions

Part I Essay-type Questions  

Answer the following questions. 
1. A good number of Emperors, in the course of legal history, advocated for the motto: ``one nation, one code, and one religion! `` Comment! Your explanation should be supported by at least a couple of concrete examples.

2. Like seedlings, foreign laws need a fertile ground to take root in a country. Foreign laws have little or no space to flourish where indigenous laws and legal institutions occupy the fertile ground in that country.  Explain these statements by citing two real examples. 
3. The debate over a revolutionary versus an evolutionary approach to codification of laws arose in some past and modern legal systems/ traditions. Briefly explain the concerns behind such debates. Illustrate your explanation through two examples, one example from an early legal system/tradition and the other example from a modern legal system/tradition.

4. Enumerate the ten attributes of the Western legal tradition discussed in Berman`s article.
5. Can you explain what Berman meant by legal pluralism? Is he in favor of or against legal pluralism? Why does he assume that stance? 
6. Does Berman think that there is a history of western law?
7. According to Berman, what are the contributions of the national revolutions that erupted in nations in the west?
8. Can you explain the meaning of ``scientific history`` as discussed in Berman`s article?    
Part II Multiple-choice Questions 

Choose the best answer from the given choices. 
1. A legal tradition not even slightly affected by the Roman law tradition: 

A. The common law tradition

B. The Civil law tradition

C. The Romanistic law tradition

D. The Germanic law tradition

E. The English law tradition

F. The European Union law tradition

G. A, F & C

H. A, D & B

I. None of the above
2. One of the following was the historical/doctrinal sources of the civil law tradition
A. Canon law

B. The German legal science

C. Natural law and the doctrine of Enlightenment

D. Customary law

E. Roman law

F. The French Revolution

G. All of the Above

H. A, C & E

I. A, B, E & F
3. One of the following is a mismatch with regard to law validating power:

A) Hindul law tradition-Holy Veda-Simritis

B) Civil Law Tradition-legislature-codes

C) Confucian law tradition-Confucius-the doctrine of proper behavior

D) African law tradition-gods, ancestors and the living-customary law 

E) Islamic law tradition-Allah-the Koran

F) None of the above

4. Identify the statement that best represents Berman`s position as outlined in the article entitled: ``Introductory Remarks: Why the History of Western Law Is Not Written:``

A) There is such a thing as western legal tradition with ten attributes even if that is unwritten owing to nationalism and legal positivism of 19th century in Europe.

B) There is such a thing as the history of western law that is written owing to nationalism and legal positivism of 19th century in Europe.

C) There is such a thing as the history of western law with ten principal features and is fully recorded even if Europe was dominated by nationalism and legal positivism in 19th century.

D) In Medieval time, western law was featured by pluralism, which was a source of legal sophistication and of legal growth and of freedom.

E) He maps out the tension that has existed between the ideals of the history of western law and its realities, between its dynamic qualities and its stability, and between its transcendence and its immanence.
F) He describes when, how and why the western legal tradition with its ten attributes was transplanted. 

G) He documents that the history of western law is fully written for scientific history, invented in 19th century, encouraged European legal historians to look beyond their respective national border.   

3.4 The Socialist Legal Tradition

This section covers issues of the origin, the spread and the reasons for the spread of the socialist legal tradition. The socialist legal tradition, as you might know, was developed as an ideological challenge to the capitalist legal system represented by the civil law and common law.  The aspiration of this system was to destroy law and state and create an egalitarian society. 

3.4.1 Origin: The socialist legal tradition originated at the time of the October Revolution of 1917. Before that event, the dominant legal tradition in the Russian Empire was the civil law. One intention of the Soviet revolutionaries was to abolish the bourgeois civil law system and substitute a new socialist legal order.  The actual effect of their reform was to impose certain principles of socialist ideology on existing civil law system and the civil law tradition.  Under the influence of the Soviet Union and Marxist thought, similar legal changes have taken place in those states of Eastern Europe (and in other countries, such as Cuba) that had the civil law tradition before they adopted the socialist legal system.

The roots of the socialist legal system are traceable to the civil law system.  This in itself may have been one of the greatest accidents of history.  As it happened, Marxian socialist revolutions spread only to those countries that, before the revolution, were members of the civil law family.  These countries saw fit to retain the civil law infrastructure of their pre-revolutionary legal systems. The result of this unique experiment in legal transplantation is the creation of a legal tradition that is qualitatively different from the one from which it so heavily borrowed.

3.4.2 Primitive society versus communism: The state of affairs envisage under communism seems to be similar to the conditions that prevailed during the primitive society.  In both primitive and communist systems, economic classes, private property, the state and law are non-existent.  In both systems, governance would be by non-legal rules of morality.  Because of the consensual nature of these rules, they would or would not be enforced through any form of external coercion. To the Marxist-Leninist, however, the early society represented not communism, but communalism.  Communalism is at best a form of primitive communism. Socialist legal system is unique not only in its social, economic, and political features, but also, its pseudo-religious character. Socialist law concerns itself not only with political organization of society and the social and economic welfare of the citizens, but also with the spiritual welfare of the individual.

3.4.3 Perception about law: The socialist attitude is that all law is an instrument of economic and social policy. The common and civil law traditions basically reflect a capitalistic, bourgeois, imperialist, exploitative society, economy, and government. Socialists see the western legal system as incorporating and perpetuating set of goals and ideals that socialists regard as socially and economically unjust.  At the same time, the common law appears to a soviet lawyer to be unsystematic and undeveloped, in comparison with carefully drawn Soviet legislation that builds on the civil law tradition of system and order. Finally, to a socialist lawyer, both the civil law and common law traditions are subject to critics, because they embody but do not clearly state their ideologies. Such a lawyer sees the western legal systems as devices by which bourgeois ideals are concealed to exploit the proletariat.

The term ``natural justice`` denotes the general principles and minimum standards of fairness in adjusting a dispute. The term ``natural justice`` embodies the specific requirements that no man be judged in his own case, that each side be heard, and no man shall be condemned unheard. This principle of natural justice goes through socialist civil and civil procedure rules. Among the principles of natural law that have found their way into socialist law is the social contract theory. That is, the principle of self-preservation in pursuance of which man sought to find security by transferring all his natural rights to the state and promising to obey that state. Under this theory, the delegation of power by the citizens to the state is unconditional. And the exercise of the delegated authority by the sovereign is absolute. The other principle is sanctity of contracts. That is obligations voluntarily undertaken must be fulfilled There is another principle of socialist law, which is the obligation to repair damage done by one’s fault to others.

Among the major contributions of socialist law to comparative jurisprudence is its general theory on the nature and functions of law.  Socialist legal thinking on these questions was essentially shaped by the writings of Karl Marx, Frederick Engel’s and Vladimir Lenin.  Subsequent Soviet and other socialist legal thinkers have made contributions to this general theory. 

Generally speaking, Marxist-Leninist theory on the origin, nature, and functions of law may be reduced to the following fundamental tenets:  The present man is imperfect and evil by nature. His imperfection, however, is historical and arose directly as a result of his socio-economic and political environment. Law is a coercive order or a sovereign command, not a set of rules imposed by the people from below or a set of rules that spring from within the group. Law emerged as an instrument for regulating the external conduct of the evil man. Man’s evil nature resulted from and was sustained by the exploitative nature of the environment created by the slave-owning society, feudalism, and capitalism. Even though a causal connection no longer exists between the environment under socialism and man’s evil nature, the socialist man is nevertheless still imperfect primarily as a result of the cumulative effect of the past environments on his inner being. The historical mission of socialist law is to cleanse man of his evil nature and to prepare him for the ultimate demise of law under communism.  In other words, since his environment corrupted the present man, the task of socialist law is to remold man in his original image.  To return to his original, pre-law state of being is to prepare him for life in a post-law society.

A second of fundamental tenets of Marxian jurisprudence includes the following.  Because law is an order emanating from the sovereign lawgiver, an individual citizen has no right to disobey the law. Law selectively incorporates certain rules of morality. But the legitimacy of law does not derive from its moral base. Even though the laws of a bourgeois society are immoral in absolute terms and even though the laws of a socialist society come closest to reflecting the morality of the majority, an immoral law is law nevertheless. And the province of the law is all embracing and all encompassing.  Accordingly, there is no zone of individual privacy that is precluded from legal regulation. A lawmaker, however, may impose certain limitations on his power to legislate on certain matters of individual privacy. Subject to such self-imposed restraints, the power of the sovereign to legislate is absolute. No area of human conduct lies outside the reach of the long arms of the law.  

To the Marxist-Leninist, the emergence and continued existences of law is inseparably linked with the emergence and continued existence of the state.  To him, the state is an organization of the political power of the ruling class. The state is a specific form of political organization through which the governing class asserts its authority over the entire society.  But under advanced socialism, the state is perceived as the organization of the political power of the whole people. Like law, the state is an historical phenomenon.  It is not eternal.  In the primitive society when there were no economic classes and no notions of private property there was no state.  Historically speaking, the state arose only after the emergence of private property and the resultant division of society into antagonistic economic classes. The state was devised as a machine for the preservation of the dictatorship of one class over another.  The economically dominant class also acquires political dominance over the economically powerless class.  The state, like law, is an element of the superstructure. Its nature and form are predetermined and preconditioned by the economic basis over which it is superimposed.

Socialist law operates as its own gravedigger.  By consciously engineering the advent of communism, socialist law lays the groundwork for its own death.  The fact that there would be no laws under communism should not be taken to mean that anarchy would prevail in that society.  All it means is that law will be replaced by a system of rules of communist morality to be enforced through a system of social pressure.  In order to prepare society for the ultimate replacement of law with rules of communist morality, it is anticipated that during socialism the rigid demarcation between legal norms and moral rules would be gradually eliminated.  It follows, therefore, that one of the characteristic tendencies of the development of socialist law is the gradual but programmed convergence of the rules of law and morality.  Thus, whereas socialist law started out by incorporating the rules of morality prevailing among the governing majority classes, it is expected to end its development by being fully assimilated into the rules of communist morality. 

3.4.4 Purposes of socialist law: The historical mission of socialist law is to advance society towards socialism and ultimately towards communism. Communism is the more advanced stage of socialism. In order to achieve this goal, socialist law seeks to abolish all capitalist and feudal forms of property ownership. Socialist law seeks to consolidate socialist economic relations and to lift domestic relations from the level of capitalist influence. Socialist legal rules are seen as an instrument of social engineering. Socialist legal rules are weapons in the hands of the political rulers aimed at achieving the set political goal through the coercion of general compliance. The socialist legal system is characterized by elements such as an uncompromising recognition of the supreme leadership of the omnipotent Communist Party, state ownership of land and the collectivization of the use of land. 

Socialist law is the fundamental remaking of the conscience of the people. The purpose of the law is to inculcate in the people such ideals as high moral soundness, unwavering belief in the idealness of life under communism, and self-sacrifice for the common good.

Socialist law operates on the assumption that man has been corrupted by his socioeconomic environment and as such has become evil. The present imperfect man needs to be cleansed of his evil ways. The task of transforming society from capitalism to communism must be carried out at the same time as the reformation of man himself. Since the present man by virtue of his imperfection cannot live under communism, socialist law implicitly operates on the assumption that only the new man may enter the Promised Land. The Promised Land is the lawless state of monolithic tranquility and dynamic equilibrium known as communism. This aspect of law focuses on the educational role of law. The social goal of this law is to create the new communist man who will not only willingly embrace atheism and look upon religion as an opiate, but also would be purged of all the evil tendencies of the present imperfect man.

In order to create the perfect man, socialist law mobilizes all available legal, quasi-legal and social institutions. This system calls upon everyone to be his brother’s keeper. Everyone must come to the rescue of a fellow citizen in the times of need, and to love one another. Among some of the moral virtues which socialist law seeks to inculcate in the new man are love for the fatherland, international solidarity among the masses of the world, hatred for the class enemy, unmitigated support for communist party policies, selfless sacrifice for the benefit of society and socialist humanism.  Humanism as understood by the socialists constitutes respect for socialist property, honorable attitude toward state and social duty, respect for the honor and dignity of one’s fellow citizens and the rules of socialist communal life, love of one’s neighbor, and love for work and the dignity of labor.  Viewed from this perspective, socialist law does not merely seek to regulate legal relations of today, but more importantly, it seeks to prepare society for the ultimate demise of law.

Socialist law is not a science.  Socialist law operates on the premise that if you can affect the belief of the people and make them think a new magic has been found, even if your reasoning is wrong, you can probably change the system.  In a sense, it is a challenge of faith.  It is dogmatic, yet pragmatic also. Under the socialist legal system, law is totally subordinated to the prevailing socio-economic and political conditions. Law is only a conduit between politics and economics. And to that effect law is immediately preempted whenever it conflicts with overriding economic or political considerations.  

A few notes on the way socialist China used to see law may help to concretize the discussion of the role of law in the socialist law tradition. According to Chinese communist ideology, the party controlled the state and created and used the law to regulate the masses, realize socialism, and suppress counterrevolutionaries. The party viewed that the law and legal institutions existed to support party and state power. Law often took the form of general principles and shifting policies rather than detailed and constant rules. The Communists wrote laws in simple enough language that every individual could understand and abide by them. Technical language and strict legal procedures for the police and the courts were avoided to encourage greater popular appreciation of the legal system. 

Mao Zedong maintained that revolution was continuous. He opposed any legal system that would constrain it. Whereas Western law stressed stability, Mao sought constant change. Mao emphasized the contradictions in society, and called for relentless class struggle.  The courts were instruments for achieving political ends. The political party used criminal law to conduct class struggle. Mao believed it unwise to codify a criminal law that later might restrain the party.  After 1949 the party also greatly altered the character of the legal profession. A number of law schools were closed. Most of the teachers were retired. Legal work was carried on by a handful of Western-trained specialists and a large number of legal cadres hastily trained in China. 

The Western-trained specialists were Cuomintang-era lawyers who chose to cooperate with the Communists. The western trained lawyers were considered politically unreliable. The party initially ignored most of their arguments for a modern legal system. As the 1950s progressed, however, this group was instrumental in China's adoption of a legal system based on the system of the Soviet Union. In general, the specialists wanted codified law, enforced by a strict Soviet-style legal bureaucracy. Without such procedures, they felt, there would be too much arbitrariness, and eventually the legal system would become ineffective. Many of these specialists removed from the scene when the Soviet model was abandoned in the late 1950s, but some became party members and gained influential positions. 

In the first thirty years of the People's Republic, the new legal cadres--chosen more for their ideological convictions than legal expertise--conducted the day-to-day legal work. These cadres favored the Maoist system of social and political control and regarded themselves as supervisors of the masses who subscribed to a common set of communist values. The new cadres saw this common ideology as providing better overall direction than strict legal controls could. They believed that China was too large to be governed by any single set of fixed rules or a legal bureaucracy. They preferred to administer justice by simplified directives tailored to the needs of local communities so that the people (and the new cadres) could participate fully in their implementation. As part of this plan, the cadres organized "study groups" to familiarize every citizen with current directives and circulars. 

Most cultures agree that the purpose of criminal law is to control deviancy. The Chinese traditionally have sought to do so through peer groups rather than through the courts. This practice continued after 1949. Ideally, peers helped the deviant through criticism or persuading by talking. The stress was on education and rehabilitation. A policy linked to the Confucian and Maoist principle that, with patience and persuasion, a person could be reformed. 

3.4.5 Codification and socialist law: Socialist law is featured by the tradition of codification. Legislation is recognized as the preeminent source of law; deductive reasoning and an inquisitorial procedure. Socialist law does not recognize the division of law into public and private law. Socialist legal traditions consider all law as public. 

3.4.6 More on the hallmarks of socialist legal tradition: In the west, law is understood as setting limits to politics by defining rights to individuals. In the socialist legal system, law is supposed to give untrammeled power to the communist party. Law in socialist society is taken as a tool for educating the human person about the worth of collective values. The source of law should emerge from the communist party alone, not from the representatives of the people. Law is to die with the state and in the classless society; law will be replaced by community morality that will emerge on the basis of consensus. A transformation of class society is inevitable and historically proven: the slave-owning society moved to the feudal society, the feudal society changed itself into the capitalist class and the capitalist class in turn would inevitably die and in its place the communist society would emerge. In the socialist system, law and state would have temporary existence. In the socialist system, the systems of property would be: state property, collective/mass property and personal property. All the key means of production should be placed in the hands of the state. Individuals should own only personal property means that amount and kind of property that would be necessary for the survival of individuals.    

3.4.7 Spread of socialist laws: As mentioned earlier, socialist law was rooted in the philosophy of Marx and Engle’s; in early 20th century, revolutionaries in Russia converted this anti-western dominant thinking about law and society to a full-fledged legal system. Russia, later USSR, used its global hegemonic power to take socialist law and policies to different corners of the world. With the collapse of the USSR, the country that created, spread and sustained the socialist legal tradition, countries located in Eastern Europe and in Africa abandoned the system in favor of the civil law tradition.  
3.4.8 Review Questions
Part I. Read the statements under ``aspects of law/socialist legal system`` and tick under ``applies to socialist law` and tick under ``does not apply to socialist law` as the case may be. You may tick under ``cannot be determined`` if you think that it is difficult for you to take a position.  

	No
	Aspects of law/socialist legal system
	Applies to socialist law
	Does not apply to socialist law 
	Cannot  be determined

	1.
	Aims at creating a new person.
	
	
	

	2.
	It will wither way.
	
	
	

	3.
	Made by the communist party
	
	
	

	4.
	Should have educational role
	
	
	

	5.
	Will be replaced by communist morality.
	
	
	

	6.
	Law is seen as having element of the superstructure.
	
	
	

	6. 
	Law is seen as a tool of exploitation.
	
	
	

	7.
	The fate law is the same as the fate of state. 
	
	
	

	8.
	Law should not serve to limit politics and define the liberty of individuals. 
	
	
	

	9. 
	In socialist phase, public law will have predominance. 
	
	
	

	10.
	The judiciary must be subservient of the communist party.
	
	
	

	11.
	Law should serve to consolidate the idea of unity of power. 
	
	
	

	12.
	Law should be used to fight selfishness, bring about collectivism. 
	
	
	

	13.
	Law should be used to undermine private property and to enhance the institution of socialist property.
	
	
	

	14. 
	Law should be used to replace incentive and market principles by command system. 
	
	
	


Part II Sound/Unsound Type Questions 

Instruction: Read the following questions with care and say `sound` if you think that the statement is an accurate description of a principle in legal history/comparative legal tradition, or say `unsound` if you think that the statement is inaccurate description of a principle in legal history/comparative legal tradition.   

1. Since the present man by virtue of his imperfection cannot live under communism, socialist law implicitly operates on the assumption that only the new man may enter the Promised Land. 

2. The Promised Land is the lawless state of monolithic tranquility and dynamic equilibrium known as communism.

3. Socialist philosophy was first attempted to be translated into reality in the ex-USSR.

4. Socialist law spread from ex-USSR to other parts of the world via coercion and pressure.

5. Socialist legal system has essentially collapsed since 1980`s. 

6. It is important to study the socialist legal system since it is part of legal history, since it is a recent past and likely to influence the present.

7. Socialist law operates as its own gravedigger, by consciously engineering the advent of communism, socialist law lays the groundwork for its own death.

8. According to the socialist legal thinking, the Workers` Party shall take excessive private accumulations continuously in order to avert the reversal of the socialist revolution.

9. Countries that abandoned the socialist legal system in favor of the civil law tradition are still affected by the left over of socialist thinking?

10. The Chinese communist party did not initially want to codify laws because it thought that codification of laws would constrain the government. 
11. The Chinese communist party did not initially want to codify laws because it thought that codification of laws would complicate the laws and make it difficult for the cadres to understand the laws.
Part III Multiple-choice Questions 

Choose the best answer from the given choices.
1. Identify the wrong statement.

A. In socialist legal tradition, plans prevail while competition and incentives dominate the civil law tradition.

B. In the socialist legal tradition human beings are considered to be inherently collectivist while human beings are taken as individualist in the civil law tradition.

C. In the socialist legal tradition the key role of law is to educate the ``old man`` while the basic function of law in the civil law tradition is putting a limit on state action.

D. In the socialist legal tradition, the Workers` Party makes laws   while the civil law tradition assumes the representatives of the people make.

E. The socialist legal tradition uses law as the implementation of state policy while the civil law tradition dose not take law as a means of implementing state policy.

F. The socialist legal tradition assumes that law in the sense of the command of the sovereign would vanish in the long run while law in the civil law tradition continues to be the central ordering of society. 

2. The idea in the socialist legal tradition that only the communist party is in possession of the best means (e.g. the education and the training) to sense the stage socialism reached and design the appropriate law and social organization for that stage is referred to as
A) Socialist legality

B) Continuous revolution

C) Continuous nationalization

D) Socialist enterprise

E) Perspective plan

F) Legal indoctrination

3. A legal tradition that accepted religious conception of laws in its initial stage is
A) The Roman legal tradition

B) The Babylonian legal tradition

C) The Greek legal tradition

D) The American legal tradition

E) The Hindu legal tradition

F) All of the above  
4. Identify the proposition that goes with socialist laws in China.

A) According to Chinese communist ideology, the party controlled the state and created and used the law to regulate the masses, realize socialism, and suppress counterrevolutionaries. The party viewed that the law and legal institutions existed to support party and state power.

B) Law often took the form of general principles and shifting policies rather than detailed and constant rules. The Communists wrote laws in simple enough language that every individual could understand and abide by them. Technical language and strict legal procedures for the police and the courts were avoided to encourage greater popular appreciation of the legal system.

C) Mao Zedong maintained that revolution was continuous. He opposed any legal system that would constrain it. 

D) Whereas Western law stressed stability, Mao sought constant change. Mao emphasized the contradictions in society, and called for relentless class struggle.

E) The courts were instruments for achieving political ends. The political party used criminal law to conduct class struggle. Mao believed it unwise to codify a criminal law that later might restrain the party.

F) All of the above 

5.  A legal tradition that did not make its hostility towards legal values other than its own explicit was:

A) The Socialist legal tradition

B) The Western Roman legal tradition under emperor Justinian

C) The Legist School during the Ts`in Dynasty

D) The French legal tradition under Napoleon (early 19th century)

E) The Confucian legal tradition

F) None of the above

G) Only ``A`` 

6. A legal tradition unworried by legal uncertainty in the course of its development is:  

A) The English legal tradition

B) The American legal tradition

C) The Islamic legal tradition

D) The French legal tradition

E) The German legal tradition

F) The Confucian legal tradition

G) None of the above

3.5 The Islamic Legal Tradition

Islamic law owes it origin to divine power-Allah. Islamic law encompasses the spiritual as well as the secular activities of Muslims. Islamic law interplayed with common law and civil law systems in 19th and 20th century. The section, among others, briefly discusses the sources and foundations of Islamic law, factors of the expansion of the Islamic law and the place of doctrinal writers in the Islamic legal tradition. 

3.5.1 Essential aspects: Islam is based on the principle of the inseparability of religion and politics. This conception necessitates the codification of Islamic law as the law of the country, proclaimed and administered by national governments. Islam links together all facets of life into a composite whole regulated by Shari ‘a.  Shari’ a, which can be literally translated as "the road to the watering place" or "the clear path to be followed," means in the legal context, "the sacred law of Islam." It encompasses the entire system of Islamic law, dictating penal laws and daily religious, social, and personal interactions. The whole of the law is permeated by religious and ethical considerations. And everything is measured by the standards of religious and moral rules. In Islam, there is an integral relationship between religion and morality. This relationship necessitates the set of rules embodied in Islamic law for the protection of the moral values of the Muslim community. The Islamic community is responsible for watching over the practice of what is good and decent, and prohibiting that which is evil. In the Holy Koran, Allah is quoted as saying, "Ye are the best community that hath been raised up for mankind. Ye enjoin right conduct and forbid indecency." The premise of Shari’a is that one lives his or her public and private life, twenty-four hours a day, under the watchful eyes of Allah.

The heart of Sharia Law is that its validity emerges from divine origin. Allah is the source of Sharia law. Sharia law does not emanate from earthy human will.  Every Muslim must follow these rules if s/he is to live up to the expectation of Allah. This will of the earth becomes manifest to man through revelation. The consequences of this thesis are multiple.  According to Islamic law, the source of Western law is human origin while the source of Sharia Law is divine origin. Western law is mutable (law is the function of the changing circumstances in the society) while Sharia law is immutable (it is not subject to change). While western law governs the earthly life of human beings Sharia law deals with both the earthly and spiritual aspect of Muslims. Muslim Law claims to cover all aspects of human life. And while western law is subject to time and that Muslim law is eternal, as it claims to be beyond time.


Muslim legal scholars admit that the Sharia law is not put in a comprehensive and orderly form. There are gaps to be filled in by discovery, understanding and formulation of already existing rules. Sharia law is spread over areas populated by 1/6 of world population as a result of factors such as trade, migration and voluntary acceptance.

3.5.2 Sources of Islamic law: The first and most important source of Shari'a is the Holy Koran. The Koran is the Holy Book for Muslims. In addition to monotheism and the postulate of the exclusive worship of Allah, the Holy Koran creates a complete moral system for human beings. This Holy Book sets down the foundations of the world order for humankind. There are ethics, history, wisdom, sayings and legislation in the Holy Koran. It is the totality of rules, which Allah has laid down and revealed to Prophet Mohammed for governing man's behavior. The Holy Koran is a code, which governs the religious and social life of mankind. As the aggregate of divinely ordained rules known as Ahkam alshari'a, the Holy Koran is first among Islamic legal sources. The rules derived from the Holy Koran are, therefore, regarded as the highest rules. All rules derived from other sources should be in full accord with Koranic ones. The Suna is the second source of Islamic law. The Suna is the totality of the inspired practices of the prophet. The Suna includes the collections of sayings and records of Prophet Mohammed. It includes what the Prophet is recorded to have said, done, approved, or forbidden. The third source of Islamic law, Ijma, is the consensus of Islamic legal scholars on any particular point of law. 

The final major source is the concept of deduction by analogy, Qiyas, which involves the use of logic and reason.  Qiyas comes to operation when the other three sources of law become inadequate to address a given legal issue.

3.5.3 Doctrinal differences: In Islamic law, doctrines that are too generally phrased have arisen and these doctrines do not have the characteristics of a legal rule. Some of these doctrines area: Medina, Hanafi, Maliki, Shafii and Hanbali.
 This doctrinal difference arose because of geographical difference, influence of the style of life, stage of development and legal practice of the neighboring community. The doctrine of the four roots of Islamic Law was developed in order to minimize the great diversity in doctrines.  During the 9th century, the fertile grounds for diverse ways of looking at a Koranic verse dried up as a result of the view that Muslim scholars may not hold independent opinion. Muslim scholars must rather stick to the Koran or already existing authoritative texts. 

3.5.4 External influence: Before 19th century, Islamic law could regulate the social, political and economic conditions. The Islamic world became content with the Sharia law.  The need for legal reforms arose from 19th century on wards. The Islamic section of the world came in close contact with the European influence. It was sensed that the legal life of this community had to undergo changes. The proposal for reform led to conflict with traditional Islamic doctrine – mutability and Immutability, man made versus Allah made law.

3.5.5 Degree of external influence: In cases where the conflict has been less manifest, acceptance of western commercial and maritime law was successful. In other areas (family law, succession), the western laws failed to deeply penetrate the Sharia law. In the 20th century, reforms began even in the areas where the influence of Islamic law was deeply entrenched. The influence and authority of the classic Muslim legal scholars was immense and incomparable with the influence of continental legal scholars. 
3.5.6 Spread of Islamic law: Islamic law, since its date of inception, in the Middle East in 7th century, has been taken to the coastal parts of West, North, East and South East Africa, on some occasions also to deep into the heart of Africa, owing to such factors as commercial intercourse and migration. This brand of law and its thinking have been spread to countries in the Far East. The geographical location stretching from West Africa to the Far East constitutes what may be called Islamic law belt.  In the areas to which Islamic law has been spread, there used to be customary laws already in place, and in those areas in 19th and 20th century, western conceptions of law, i.e., common law and civil law, arrived thus creating an opportunity to the interaction of the four legal traditions.  

3.5.7 Review Questions
Part I Multiple-choice Questions

Choose the best answer from the given choices. 
1. One of the following is the wrong contrast between the common law tradition and the Islamic law tradition.


A) Law in the common law tradition can come from judges while law in the Islamic law tradition must be traceable to the Koran.

B) Law in the Common law tradition is relative while law in the Islamic law tradition is absolute.

C) Law in the common law tradition covers only some secular aspects of human behavior while law in the Islamic law tradition seeks to regulate the spiritual and secular conduct of a Muslim.

D) The Islamic law tradition found itself in a theoretical tension at the end of 19th century and 20th century in its confrontation with the western law tradition while the common law tradition did not face a similar tension.

E) A & D

F) None of the above

2. One of the following is the sources of Islamic law:

A) The Koran

B) The Qyias

C) The Igma

D) The Suna

E)  All of the above
Part II. Fill in the Blank Questions.

Fill in the blank space provided below with the most appropriate words/phrase that completes the statements below. 

1. ____________,_______________,__________________and_____________are the four sources of Islamic law.

2. _________________is the primary source of Sharia.

3. Islamic law is also called__________________.

4. __________________________is a collection of rules agreed upon by Muslim community. 

5. _______________________means analogy in Islamic law.

Part III Sound/Unsound Type Questions

Instruction: Read the following questions with care and say `Sound` if you think that the statement is an accurate description of a principle in legal history say `unsound` if you think that the statement is inaccurate description of a principle in legal history.

1. The influence and authority of scholars of Islamic law is greater than the influence and authority of scholars of common law.

2. Islamic law is assumed to be immutable.

3. The Islamic legal tradition faced a doctrinal conflict in 19th and 20th centuries.

4. Islamic law did not allow itself to be penetrated by the Western legal tradition.

5. The heart of Sharia Law is that its validity emerges from Divine origin.

6. The Koran consists primarily of principles of ethical behavior too generally stated to have the precision of legal rules. 

7. Even if indigenous legal traditions such as the Hindu legal tradition often have family laws firmly embedded in their belief system, importation of laws into these legal traditions in this area of law is not likely to encounter strong resistance.

8. One can characterize a legal tradition as rational or empirical depending on the existence or absence in that legal tradition of legal profession, legal education and legal writers.

3.6 The African Legal Traditions

The idea of this section is not to claim that there is a single body of law applicable to all Africans. The idea of this section is rather to present the main common features of the traditional legal systems in Africa. The traditional African customary laws claim to govern the moral, religious and secular conduct of human beings. The scope of the African legal system is broader than the modern western legal system. The African legal system, the traditional one, is presented as being static. But some claim that the African legal system is not static; the African traditional laws are dynamic. The dead, gods and the living are considered to be the actors responsible for making the African laws. The gods and the dead are regarded as actors responsible for enforcing the African customary laws. The unit of analysis of the African customary law is not the individual but it is the community. The goal of the African legal system is conciliation and compromise. The idea is not to settle case in the sense of win-lose struggle in state courts but it is to be settled in the form of win-win. The participants in a given conflict should go back to the community and live peacefully, without losing the face of one another. Generally, the African customary law is attacked for being not gender sensitive. The section outlines the key facets of the African customary law. 

3.6.1 Designations: African Customary Law is the totality of norms comprised of what has variously been described as "native law," "native customary law," "primitive law," "folk law," "informal law," "non state law," "indigenous law" and even "tribal law." The nomenclature conceptualizes the perception of customary law as being inferior to other laws within a legal system. It also affirms the distinctiveness with which African Customary Law has been regarded. This form of isolation of African Customary Law has obscured its dynamism. 

3.6.2 Scope: The rules governing under developed societies deal both with behavior and with the settlement of disputes. They cover everything, which must be “making no distinction between religion, morals and law.``  

3.6.3 Features: The African systems of law are sufficiently similar in procedure, principles, institutions and techniques for it to be possible to treat them as a whole. The difficulty of subsisting and dangers from the outside world making life precarious, the inhabitants were obliged to seek refuge in communal life and solidarity, and to place themselves under the protection of supernatural forces.   Such forces included God and ancestor people, laying down its laws and guarding man to survival.  Thus the most important African legislative is invisible: composed of gods and ancestors.  Their decrees, however, are not only legal but moral also. Their action extends to the individual conscience since they are also the counselors and judges of each individual.  

The African mentality is mystic. And the fear inspired by the environment causes the African to stand still in contemplation of the past and respect for that which is.  African law seeks to preserve the group and peace.  Persons subject to African law are the gods, the dead and the individual. African law is designed for a structured society. African law sees the woman generally as inferior to man. Conciliation plays a very important part in African law since community life and group isolation give rise to a need for solidarity. As a result the Africans always seek unanimity through dialogue, since only reconciliation can put an end to disputes. 

For centuries, the commonly held view has been that African Customary Law represents primitive, traditional, ancient and immutable regimes non-suited for modern administration of justice. This view was reinforced by the common law tradition, which perceived law as ancient and immutable. Thus, in order to search what the law "really is," judges must study precedents. Similarly, custom was recognizable by the courts if it was ancient and unchanging. 

The source of customary law that dominates primitive law is custom. It is custom that prescribes the compensation due, for killing a man, the formalities for making a contract, the rules of inheritance, the obligations of kinship, and the limitation on which one may marry and so forth. Custom (including customary law) resembles language in being a complicated, slowly changing and decentralized system of highly exact rules. 
Customary law is secreted by society itself. Every individual is immerged in it. Individuals in a traditional society cannot envisage living without observing it.  Society as a whole accepts it and considers it a necessity. Custom is the work of Mr. `Everyman`, both private individuals and those who govern.  Custom is the natural source in the full sense of the word, composed of precedents, imitations, and hereditary behavioral patterns.  It can be taken as a path, which appears on the ground when the passers by follow in the footsteps of those who have gone before.  The path changes a little under the feet of each passer by; it is not in the nature of custom to be fixed. 

"Custom" must thus be distinguished from "law." The former refers to practice; what people do. The latter is the norm; what people ought to do.  Custom is the "raw material out of which customary norm is manufactured." According to Hoebel, both custom and law have regularity. They define relationships and promote sanctions. However, the sanction of law "may involve physical coercion" and is distinguishable from custom since "it endows certain selected individuals with the privilege-right of applying the sanction of physical coercion, if need be."  Moreover, law has been described as the coercive instrument for regulating human behavior.  In fact, it is the compulsion element in the legal norm that makes it a superior mechanism for achieving broad social goals. Such goals may include reordering and stabilization of society, the planning and direction of change, and the consolidation of political power. Every society enjoys a measure of social equilibrium imparted by the instrumentality of law. Law, thus, ensures that every society exists as a coherent social whole, which is not a unique attribute of African traditional societies. Specifically, their legal control and response to violation of norms was backed by use or threat of force.  Force varied from one group to another and was applied directly against a person, or generally against his property, to bring about the settlement of a dispute, while punishment for the guilty involved fines.   

Modern African law is a collection of laws and habits of legal thought. African indigenous law is not static. African law is subject to evolution. It is generally unwritten. It has different branches including substantive and procedural laws. African law does not simply focus on reconciliation. There is a procedure to be followed and there are substantive laws to be applied. After independence, African law is restated. Restatement does not mean it is thereby made inflexible and frozen. Restatement of African law is done for the purpose of unification and convenience of administration.

One of the sources of indigenous African law is custom. Custom is the body of standardized patterns of behavior that have been established by the usages and observances of people and having the force of law. Indigenous legislation (declaration of legal rules by a competent authority) and precedents are also sources of African law.

3.6.4 External contacts: African law has not escaped outside influence. African society has been transformed by contact with the monotheist religions such as Christianity and Islam, and under the influence of colonization, but without the successive contributions of civilization really becoming unified. The colonizing nations each organized the territories fallen to their share according to their own law.  It is not without cause that African Customary Law has been underestimated. Primarily, the prevalence of customary norms and practices is questioned by the very existence of the "modern" state structure in Africa. Commentators on the subject have observed that African Customary Law tends to be insensitive to gender equity and several other individual freedoms and rights guaranteed by modern constitutional and international human rights instruments. Despite this, legal systems of most African countries allow courts to apply African Customary Law, though with some restrictions. This process is indeed an attempt to fit the customary law principles into definitive legal criteria capable of supporting a "modern" judicial process. The adjudication of customary law issues is, thus, undertaken within an integrated legal system largely informed by the laws inherited from the colonizers. 
During European colonization, in relation to the judicial structure as a whole the position of the local court varied from country to country. But two basic patterns can be recognized. One is an integrated system where the local courts were linked with higher judicial bodies, particularly the high or supreme courts by way of appellate jurisdiction. And the second pattern is a parallel system, which involved the separation of the local courts from the judicial system administering primary non-indigenous law. Indigenous law was invalidated where it was found out to be contrary to natural justice, equity and good conscience. 

The best way forward for British administration was by way of conserving, recognizing officially and using the existing indigenous systems of rules and law of native authorities. The native courts and the native customary law were recognized as an essential part of the apparatus of indirect administration. But later the concept of integration was introduced. The concept of integration involved in the integration of special customary courts in the regular territorial court system without totally abolishing special court for African customary law. The African law was to be steadily brought into in line with English ideas of law, justice and procedure.

Modibo Ocran, The Clash of Legal Cultures: The Treatment of Indigenous Law in Colonial and Post-colonial Africa, Akron Law Review (2006)
The historic Berlin Conference on Africa in 1885 is often credited with the official beginning of colonialism in Africa. However, this Conference, held among the principal colonial European powers (Germany, France, Britain, Belgium, and Portugal), essentially marked the agreement among those powers to define territorial areas of influence in Africa. Long before this Conference, individual European powers had reached their own accommodation with indigenous peoples of Africa in various corners of the continent.
Thus, in the southern part of Ghana, then called the Gold Coast, the Bond of 1844 was signed by the British and the local chiefs in the southern part of the country under which the locals accepted British sovereignty or dominion over them in exchange for protection from their warlike neighbors further to the north. Indeed, Europeans interacted with the peoples of Africa for centuries before 1844. In the Gold Coast, for example, as far back as 1475, the Portuguese had set foot at a coastal place they called Elmina (Portuguese for "the mine"). However, the Portuguese did not have much success with colonialism in West Africa. In the Gold Coast, they were kicked out successively by the Dutch and then the English, and the territory became a British colony.

The story of the legal relationship between European and African legal systems that intrigues comparative lawyers starts in the 19th Century. As part of the Colonial Administration, the British naturally wanted to enforce law and order and to generally regulate the lives and habits of the people that they conquered. This was not always easy for the British, both as a practical matter and as a matter of legal doctrine and ideology. They encountered a legal system quite different from their own legal traditions. They had to deal with a religion-based legal system simultaneously meant for secular application that was unlike other forms of religious law, such as Canon Law, which largely applied to the spiritual realm of life. They also faced hostile reaction from strong indigenous cultures which were not necessarily prepared to accept the assumptions of the Western cultural mind. Ultimately, the culture accepted the creation of legal pluralistic systems in which the English dominated, but indigenous law also was maintained up to a certain point. 

In other parts of Africa, it was not simply the clash between European and indigenous African cultural norms, but between European and Muslim or Islamic Law as well. A cultural influence of a different sort had already taken root. People had converted to Islam in some parts of Africa, and indeed in sections of the same community, while others in the same society had embraced Christianity. This was the beginning of the "triple heritage" of the African legal system: traditional, Judeo-Christian, and Islamic legal culture. 

At the start of the legal history that we are concerned with, the characteristics of African society were either pre-industrial or traditional. Society was characterized by a subsistence level of living, using the sociological classificatory scheme of societies based on their level of socio-technical complexity. African economy at that point was heavily agrarian. Societies tended to be organized in small groupings, and "[t]he most important basis for [a] relationship was kinship." Sociologists refer to them as "kin-dominated" societies. However, there were other factors that bound together individuals, such as their economics, politics and religion. Thus, these societies are also referred to as "multiplex" societies. Because of these socio-economic characteristics, there inevitably was a close identification of traditional society with customary law. Individuals' roles typically were allocated "on the basis of ascriptive criteria" or birthright-related characteristics, which consequently depended on one's "sex, kinship, nob[ility of] birth, age and birth order." The people were soaked in traditionalism and custom. Their mindset was: "[P]erform the ritual customs because your ancestors did so," and "stick with something that seems to work." 

The starting point of custom is of course practice or long usage. In traditional African societies, custom became the principal, if not the only, source of law. Kings or chiefs occasionally issued edicts, but custom was decidedly the main source of law. The chief himself was bound by custom and indeed was the repository of custom. Thus, in Western discussions of sources of law, the focus on this epoch in Africa would not be on legislative or judicial formulations, but rather on custom; viewed as usage of a long duration. Usage led to custom, and part of custom eventually became customary law. Customary law comes partially from the customs of the people, that is, that portion of customs that the people have accepted as community-governing principles, the violation of which would result in punishment. The rest of custom, that is non-legal custom, would not normally lead to punishment when violated, but could still effectively regulate norms of conduct. Custom itself emerged not simply from what was practiced, but also from the highly influential morals and religious beliefs of the people.

Traditional or customary law at that time was wholly unwritten for the simple reason that it was not a literate culture. Even today, much of customary law is unwritten, but there has been a growing corpus of treatises and court decisions setting down customary rules of law as the authors judge them to be. Therefore, it is now much easier to state the rule of customary law on a particular issue. 

Indigenous or customary law in pre-colonial Africa is simply defined as rules of custom, morality, and religion that the indigenous people of a given locality view as enforceable either by the central political system or authority, in the case of very serious forms of misconduct, or by various social units such as the family. In terms of Western literature on the nature of law, jurists in these African societies were much closer to philosophies articulated by the German Karl von Savigny, and others in the historical school of jurisprudence. The core tenets of African customary law are its emphasis on collective responsibility, respect for the elderly, collective rights, and respect for long-established institutions.

However, this indigenous body of law began to face an assault from external influences in the form of Christian colonial power and Islamic religion. Would the new colonial powers reject African Law outright as somehow inconsistent with the primary imperative of colonialism to dominate the colonized people? If customary law was not to be accepted, could European law rule both European and non-European peoples in the enlarged colonial community? In any case, what should be the actual content of customary law in the new, multi-ethnic, African colonial states, where there are vastly different cultures and languages within one community? This was a problem, because if custom partially defines customary law, and if custom itself is something that emanates from the people, then there would be as many customary laws as there were different communities. In the Gold Coast, for example, there were at least ten major ethnic groups. In terms of custom and customary law, whose customary law should the British apply? Further, assuming the British knew what customary law consisted of, would they automatically apply it? Now that the British were the unchallenged colonial masters, intent on keeping their own proud tradition and culture, executing their so-called dual mandate in Africa, protecting the possessions of the Empire, and concurrently civilizing the peoples of Africa in the European ways, what were the British to do with the cultural norms of the conquered indigenous population?

By way of comparison, a similar problem also arose in Latin America at the start of Spanish and Portuguese rule there. Woodrow Borah, writing on the accommodation of Spanish and Indian law in colonial Mexico, noted that during the mid-16th century, a series of discussions among Spanish policy-makers had "attempted to settle [the nature of] the relations[hip between the ruling Spanish group] and the subjugated communities." This discussion took center stage particularly "from 1511 on[wards when] some members of the [Spanish] bureaucracy, disturbed by the destruction of the Indian population in the Antilles and on the mainland, [sought to establish] less murderous systems of exploiting the colonies." 

Borah notes that in general there were three schools of thought on this matter.  One [school] held that the Indians, having developed their own [organized] society, were entitled to [keep] their own institutions and laws. Should they come under the rule of a foreign sovereign [such as] the Spanish King, he was bound to uphold and defend native institutions and laws since he [in effect] served as the native prince. The most that might be conceded [in the name of change was the minimum necessary for extirpating idolatry and introducing Christianity. 

The second school of thought focused on the idea of one society, which signified a determined assimilation of the Indians into Castilian institutions. This view was held by most crown jurists involved in "developing a unitary legal system which would replace feudal diversity with a uniform royal administration [based in Spain]." The third school "urged the Indians and Spanish [to] be organized into two separate commonwealths, each with its own laws, customs and systems of government." An extreme exposition of this view held "that the Indian commonwealth be so completely separate that it would be linked with the Spanish only by being subject to the same [metropolitan ruler]." The difference between the first and the third schools appeared to be that in the first, the Spanish and Indians would be within the same political and legal community, whereas the third school envisaged a kind of federalism or separate states both working toward the potentate in Spain.

As Borah notes, the official Spanish response was ambivalent but did suggest a rejection to a large extent of the "two republics idea" and the approximation of the first school of thought. This response was somewhat predictable. Indeed, this appeared to be one of the imperatives inherent in the imposition of alien sovereignty and religion, as well as the settlement of an alien upper class. [I]t was unthinkable that the Spanish [would] permit the continued practice of idolatry and human sacrifice, and the continued existence of the heathen religious hierarchies. It was equally unthinkable that the Castilian crown officials [would leave intact] the old native political superstructures and their administrative hierarchies. 

Moreover, on the level of human relations, there eventually developed a considerable intermingling between Spanish and Indians. As "Spaniards took up residence in Indian towns to establish businesses and care for properties, large numbers of Indians were drawn into Spanish households as permanent or semi-permanent workers." In colonial Africa, the merger of the two cultures occurred as the British accepted customary law to some extent, but also riddled it with so-called repugnancy clauses, in order to avoid those aspects of African customs that European culture found most appalling, ridiculous, or simply unhelpful to the inculcation of Christian ideals. 

The Ashanti crime of suicide refers to successful suicide and not attempted suicide, which is viewed as a crime in many non-African legal systems as well. It was a crime to commit suicide, with only a few exceptions where suicide was excused. For example, it "was considered as honourable and praiseworthy to kill oneself in war by taking poison or sitting on a keg of gunpowder to which a light was supplied, rather than to fall into the hands of the enemy; or to return home from war to a tell of defeat." It was also excusable "to take one's own life in order to accompany a beloved master to the world of the spirits." Apart from these and other similar situations, suicide was considered to be a serious crime for which the society provided serious consequences"[T]here was always a legal presumption that the motive for self destruction had been evil." 

But so what? In the "right to life" discourse, the bottom line is who has the right, if it exists at all? In this traditional society the life and the body of individuals were supposed to belong to the community, and the central authority was the only party which had the right to take a life. Therefore, the central authority viewed with disfavor any attempt to interfere with "its prerogative as the sole dispenser of capital punishment." It was also said that "the tribal authority may have placed suicide [among the capital offenses out of] a dislike [for] evil[-inclined] disembodied spirits wandering about in its midst." 

The spirit of the suicide became a ghost wandering about in search of an abode; for it was debarred from entering the land of spirits until the expiration of its destined time upon earth, which it had itself wrongfully curtailed. There was yet another criminal act among the Ashantis, this time of a sexual nature, that seemed ridiculous to the European mind, but vividly demonstrated the thought-process of a mind steeped in animism. In the belief system of animism, the gods are supposed to lurk in the bushes, rivers, mountains, trees, and in the elements in general. Basically, it illustrates the impact of religious beliefs on law and on people's attitudes toward punishment. Rattray described this offense as "sexual intercourse in the leaves," and in the Twi language of the Ashantis was referred to as "ababantwe" or "ahahantwe." 

A better English translation is having sexual intercourse in the bush. It was not that the Ashanti culture was unromantic, but no form of romance could come close to the defilement or desecration of the Goddess Earth, which the Ashantis called "Asaase Yaa." Thus, an act which otherwise would not be a sin was regarded as such because of the impudence displayed in the face of the great supernatural powers In some parts of Africa, there was "the absolute claim of the husband to legal paternity" despite the natural parenthood of the child. Thus, in the famous Zimbabwe case of Vela v. Mandanika and Magutsa (1936 S.R. 171) plaintiff, M's husband under customary law, successfully sued Defendant, the wife's lover who had been living with her, for the custody of M's children, fathered by Defendant. The Igberra tribe in Nigeria had the rule "that any child born within ten calender months of a divorce could become the property of the former husband," in spite of the well-known rule that a child's best interest is of primary importance. There was a practice of domestic slavery, along with other deprivation of personal freedom that had many of the attributes of slavery.

In the face of this clash of cultures and of legal thought, what were the British to do in Africa? As with the Spanish and the Portuguese in Latin America in the 16th Century, the matter had to be resolved one way or another. At least in some parts of Africa, the indigenous communities had very ancient and proud cultures. Their animist religious beliefs were strong and they were not about to give up their way of life and their core beliefs, despite the overwhelming military and political presence of the British. Were they to be physically exterminated? Were they to be allowed to maintain themselves as a people. If so, what should happen to their body of laws and customs? The British eventually accepted customary law but put limitations on their content and application. The British had to retain their status as an imperial power as well as their public posture of introducing the indigenous people to the civilized ways of Britain.

The legal strategy was to introduce "repugnancy clauses" into the definition of customary law. These clauses defined the portions of African customs that were to be viewed and applied as law within the colonial legal system. Not all customs would be tolerated as having the force of law under the British dispensation. Further, the content of customary law was subject to a time limitation. Customs did not have to exist from time immemorial, but such customs should at least have come into existence by the establishment of the colonial legislature in that particular territory (e.g. 1876 in the case of the Gold Coast). Finally, any customary rule that was inconsistent with colonial legislation would be declared invalid. 

The repugnancy clauses were meant to rule out laws and customs perceived to be against Christian values and morality or cruel and unusual by the standards of the colonizers. There were various formulations of these clauses. Some stated that the rules should not be "repugnant to natural justice, equity and good conscience." Others read: "Not contrary to [religious] justice, morality or order." Still others read: "Not repugnant to morality, humanity or natural justice or injurious to the welfare of the natives." The repugnancy clauses were typically contained in a statutory definition of customary or native law. 

 Natural justice is supposed to encompass such propositions as follows: No man should be a judge in his own cause; [n]o man is to be condemned unheard; [a] man is entitled to know the particulars of the charge or claim against him; [d]ecisions should be supported by reasons; and [p]unishments and rewards should not be excessive, but should be proportionate to the circumstances of the offense. As used in this legislation, the term "equity" did not refer to technical equity or to the body of rules formerly administered in the English Court of Chancery, but to equity in the sense of fairness. "This would permit a judge to waive technicalities of either English or African law and to disregard contemporary rules of law which would produce manifestly unfair results." 

"'Morality' or 'good conscience' is the least precise component of the repugnancy clauses." It refers to morality in the general sense and thus lead to the inadmissibility of slavery, many forms of marriage without both parties' consent, and many other invasions of freedom. However, it was not morality in any particularly English sense because much of what the "English might have been tempted to call immoral was not always declared repugnant by the colonial system of justice." It is also quite clear that the standards of morality in different communities are by no means the same. In fact, one British judge in a 1938 Tanzanian case stated frankly: I have no doubt whatever that the only standard of justice and morality which a British court in Africa can apply is its own British standard. Otherwise we should find ourselves in certain circumstances having to condone such things, for example, as the institution of slavery. 

Soon after Africa attained political independence, from the late 1950s onward, the African intellectual elite decided to modify the colonial repugnancy clauses. They felt insulted by the notion that their own African laws were somehow repugnant. "Repugnant to what or to whom?," they asked. They wished to emphasize the fact that these laws represented their own ethos. Similarly the term "native law" fell into disfavor because of its colonial connotation as uncivilized. Thus, a new type of legislation emerged in countries like Ghana, Sierra Leone, and Botswana. Incompatibility with legislative enactments or of decisions of the highest court of the land became the main criteria for distinguishing between unacceptable and permissible customary rules within the legal system. 

Yet one could deduce from the language of post-colonial statutes and constitutions that customary law is still subordinate to other sources of law in the African legal systems. A hierarchy of norms had been created, and customary law was not on top of the list. The Judiciary in Africa still has some juridical problems in applying customary law as a source of law. First, at least a portion of customary law is still the law of particular ethnic or tribal groups or communities in Africa and not necessarily the general law. Second, certain aspects of those rules are outmoded and inconsistent with modern ideas of morality, even as viewed by Africans. Third, some customary norms may be inimical to development. Thus, rather than being ultranationalist in our attitude as jurists, the task is to modify customary law in aid of modernization. The judiciary and legislature need to adapt African indigenous law to make it a tool of socio-economic development without sacrificing the core values of African society: the values of fellowship, of being each other's keeper, and the notion that the free development of each is indeed a condition for the free development of all.

The modern African judge will be the first to acknowledge that, in many senses, the problems faced by the British judges in colonial Africa have not vanished. Almost one hundred percent of the African judiciary is now African. But even though there is no longer the gross disparity of national origin between a judge and his community, a judge often does not come from the particular locality whose ethnic law he is administering. Apart from this ethnic question, there is an enormous educational and cultural gap between a senior judge with a Western education and the ordinary families he may deal with. Thus, the judicial system may have moved from a problem of race and ethnicity to one of class.

The promise of legal pluralism is still dear to us, but the fundamental difficulties in its administration are real. Jerome Frank, one of the theorists of American Legal Realist school, in his 1949 book entitled Courts on Trial, discusses what he calls "the myth about the non-human-ness of judges." In a chapter entitled "Are Judges Human," Frank notes that "legal rules express social policies and a judge's conception of such policies respond more or less to his social, economic and political outlook, which usually derives from his education, his social affiliation and his social environment."  In our own time, the Critical Legal Studies scholars have restated this point of view in more radical terms, much to the annoyance of other contemporary legal theorists. But the gravamen of their complaint, and their determination to blow away the myth of the universally objective judge, is very real. It is real even with African Judges when they are called upon to apply or reject certain norms of African customary law

3.6.5 Review questions 
Answer the following questions

1) ``…The core tenets of African customary law-which should not be sacrificed under any circumstances-are its emphasis on collective responsibility, respect for the elderly, collective rights, and respect for long-established institutions… or the values of fellowship, of being each other's keeper, and the notion that the free development of each is indeed a condition for the free development of all…`` Do you think that there should be limit (s) to the principle advocated in the quotation? Yes or no? If your answer to this question is `yes,` state your reasons by giving two examples as to how such `core values` should be restricted. If, your answer to the question is `no, demonstrate as to why those `core values` should not be limited. 

2) According to Madibo, why did the colonial powers gave even a second place to customary laws?

3) Did the repugancy test vanish with the end of colonialism? 

4) Why does Madibo mean by clashes of cultures in Africa? Which cultures clash with which ones? 

5) What are the three conditions/limits imposed on traditional laws in Africa by the colonial administration? 

6) Can you identify the juridical problems associated with the application of customary laws in Africa?

7) Does Madibo support legal pluralism? Does he suggest that African should go back to their roots in complete disregard of the laws they received in the course colonialism? What did the pre-colonial legal landscape look like?  

Part II Multiple-choice questions 

Choose the best answer from the given alternatives.

1. In case of a clash between recognition of customary laws and the unity of a country, those who give preference to national political and legal unity at the expense of legal diversity justify their position on account of
A) The difficulty of ascertaining customary laws

B) The difficulty of articulating customary laws

C) The necessity of fostering national identity

D) The quest for international legitimacy 

E) The quest for social and economic progress

F) All of the above 

2. The London Conference on the Future of Law in Africa held from December 1959 to January 1960:

A) Was supportive of the newly independent African states` effort towards the promotion of legal uniformity

B) Was supportive of the newly independent African states` efforts towards the promotion of legal diversity in their respective territories

C)   Was supportive of the newly independent African states` efforts towards the promotion of a blend of customary laws and state laws

D) Expressed a loss of faith in traditional legal institutions in Africa

E) Glorified African customary laws

F) Stated the need for a deeper investigation into traditional legal institutions in Africa with the view to their restoration. 

3. Ocran Madibo conceptualized`…the right to be heard…proportionality of punishment and rewards…the right to be judged by a neutral arbiter… and the requirement of reasoned decision`` as:

A) Equity

B) Natural justice

C) Morality

D) Due process of Law

E) Human rights

F) Legality 

4. Among the_____________ ``…it was considered a capital offense to have sexual intercourse with a married woman in the bush through seduction or use of force; it was not so much the rape aspect or the woman’s marital status that attracted this type of punishment but the fact that it was done in the special preserve (in the bush)…``

A) Masai

B) Gumuz

C) Tiv

D) Ashanti

E) Igberra

F) Lou

5. Upon independence, the traditionalists and the modernists in various African nations invoked one of the following grounds-though in different senses-to justify their respective position on the issue of whether or not to restore traditional legal institutions:

A) Legitimacy 

B) Effectiveness 

C) Authenticity 

D) Uniformity

E) Identity

F) Certainty 

6. To the early anthropologists who paved the way for colonialism in Africa, African customary laws:

A) were static and without sanction

B) were repugnant to fundamental principles of humanity

C) were incomprehensible and uncertain

D) were fused with religion, morality and politics

E) claimed to govern the religious, secular and moral as well as the thoughts of an African

F) All of the above  

7. According to Judge Madibo Ocran, a key feature of African customary laws which should be maintained at any cost is: 

A) Flexibility

B) Dynamism and effectiveness

C) Its capacity to command group allegiance to post-independence governments

D) Diversity 

E) Relativity

F) Solidarity

3.6.6 The Debate after independence: After independence, some African nations were under the influence of nationalism. The first instinct of the new African authorities was to respect completely the old ancestral customs. This attitude involves a codification of custom. Pure and simple codification will tend to establish and promote the projected development. This movement towards “the source” and towards Africanism was immediately frustrated by the demands of modern life. 

For the modernists, Africa should not go back to the traditional legal institutions in general and customary law systems in particular since going back to the roots would:

a. Undermine national political unity;

b. Undermine the efforts of the political elites to bring about legal uniformity.

c. Be inimical to modernization; 

d. Promote the divide between the urban (to be governed by the western transplanted laws) and rural (to be regulated by the customary laws) population;

e. De-link Africa from the rest of the world especially from the western world; and

f. Ignore the shortcomings of customary laws (i.e., the gaps in them and the difficulty of ascertaining them).

To the traditionalists, on the other hand, the reasons for respecting traditions in Africa would be:

a. To promote internal legitimacy (the new leaders would get greater acceptance by the people with African customary laws than without) ;

b. To give due respect to African identity (customary laws were taken as the reflections of the identities of Africans) ;

c. To restore the correct versions of traditional dispute resolution methods in Africa (for colonial rule distorted the authenticity of customary laws in Africa) ;

d. To have effective legal institutions; and 

e. To promote the desired social, economic and political developments.
3.6.7 Review Questions

Part I Multiple-choice Questions 

1. A legal tradition that rejected customary rules as one of its elements in its life span is:

A) The African legal tradition

B) The French legal tradition

C) The German legal tradition

D) The Hindu legal tradition

E) All of the above

F)  None of the above

2. In terms of the scope of application of legal rules, which one of the following legal traditions is the narrowest? 

A) The Romanistic legal tradition

B) The Islamic legal tradition

C) The Hindu legal tradition

D) The African legal tradition

E) Cannot be determined

F) ``B``, ``C`` & ``D``
3. A legal system that accepted customary rules as one of its elements in its life span is:

A) The African legal system

B) The French legal system

C) The German legal system 

D) The Hindu legal system

E) The Ethiopian legal system

F) All of the above

4. A legal tradition not influenced by a theory in its development:

A) The civil law tradition

B) The common law tradition

C) The socialist law tradition

D) The Hindu law tradition

E) The Confucian law tradition

F) The Germanic law tradition

G) The American law tradition

H) The African legal tradition

I) None of the above

5. A legal tradition not even slightly affected by the Roman law tradition: 

A) The common law tradition

B) The Civil law tradition

C) The Romanistic law tradition

D) The Germanic law tradition

E) The English law tradition

F) The European Union law tradition

G) The African legal tradition

H)  A, F & C

I) None of the above 

6. A legal tradition that seeks to regulate beyond the secular conduct of an individual:

A) The Anglo-American law tradition

B) The civil law tradition
C) The Hindu law tradition
D) The African law tradition
E) The Islamic law tradition
F) The European Union law tradition

G) A, C & F

H) C, D &E

I) All of the above

7. A legal tradition that sidelines the Western conception of law:

A) The Confucian law tradition

B) The African law tradition
C) The Islamic law tradition
D) The Hindu law tradition
E) The socialist law tradition
F) All of the above
G) A, C & E
H) B & D
I) None of the above
8. A legal tradition that experienced a fundamental doctrinal tension in its development is:

A) The Greek law tradition

B) The Roman law tradition
C) The Islamic law tradition
D) A, B & C
E) A& C
F) The English law tradition
G) The civil law tradition
H) The Babylonian law tradition
I) None on the above 
9. A legal tradition that did not/does not believe in the equality of human beings is
A) The African law tradition

B) The Hindu law tradition
C) The Confucian law tradition
D) The Islamic law tradition
E) The Greek law tradition

F) The Roman law tradition

G) All of the above except A & B

H) A, B, C, D, E & F

I) None of the above

Part II Sound/Unsound Type Questions

Instruction: Read the following questions with care and say `Sound` if you think that the statement is an accurate description of a principle in legal history, or say `unsound` if you think that the statement is inaccurate description of a principle in legal history.

1. Customary laws in Africa are static in the sense that they are never subject to change.

2. Customary laws cannot in any way address the modern needs of Africans.

3. Early European writers analyzed customary laws in Africa as inherently inferior to Western laws.

4. The central focus of customary laws in Africa is the group rather than the individual.

5. A habit or practice is not equivalent with a customary law.

Part III Fill in the Blanc Questions.

Fill in the blank space provided below with the most appropriate words/phrases that complete the statements below. 

1. _____________________,________________and __________________are the legislatures of customary laws.

2. ____________________is a conduct habitually followed for a longer period of time by the majority members of a given community with the intention to be bound by it.

3. After independence in Africa, those who argued for the restoration of traditional legal institutions were called_______________.

4. After independence in Africa, those who argued for against the restoration of traditional legal institutions were called_______________.

Part IV Essay Type Questions

Answer the following questions.  

1. Contrast the African law tradition with the civil law tradition.

2. Can you define customary law?

3. Do you think that customary laws in Africa are not open to change?

4. Do you agree with the following observations made by Rene David? Why? Why not? It is difficult to tell exactly what happened to the African customary law after independence. The reason is that different countries handled customary practices differently. In some countries, the elites who assumed power after liberation thought that customary practices were against unity. Customary practices divide the nation instead of brining it together. So they decided not to give any formal place on this ground. Those leaders had had another reason fro undermining customary practices. They thought that customary practices were against modernization; for them modernization of the state requires the introduction of western style laws and legal institutions. On this ground too those leaders failed to give a place or little place to customary laws. It is hard to tell precisely whether customary laws hinder modernization and unity. Some may argue that recognition of customary practices imply tolerance and compromise in that community and for that reason different communities may like to live together. Some areas of customary law had gaps, for example, in commercial matters customary rules often have nothing or little to say. In these areas modernization may require that laws should be imported and customary rules are hardly harmed by this effort.
3.7 Legal Convergence and Divergence
 
Legal divergence and legal convergence are two opposing forces. Legal convergence brings legal systems of the world closer to one another while legal divergence drifts them apart. Legal convergence simplifies legal rules and institutions for the lawyers, as legal convergence rests on uniformity. Legal divergence, on the other hand, complicates legal rules and institutions, as legal divergence rests on essential differences. Both concepts could be seen as matters of degree and process. Legal convergence has different levels; for instance, one can speak of the convergence of the African legal systems, the legal systems of a given federal state, the legal systems of Europe and global convergence. The current section points out the elements of legal convergence and legal divergence, evaluates legal convergence and legal divergence, analyzes the theories of legal divergence and indicates trend in legal divergence and legal convergence. 

3.7.1 Definition of legal divergence: Going apart also called legal divergence shows non-uniformity in legal systems. Legal divergence focuses on differences in rules, legal institutions among legal systems of the world. A combination of many factors leads to and maintains legal divergence. Legal divergence should be seen as a process and degree. Legal divergence should be seen as a process because it may have a lot of aspects and steps. Legal divergence should be seen as a degree because at the same time there is a tendency of legal convergence. 

3.7.2 Definition of legal convergence: legal divergence deals with the factors that make two or more legal systems alike. The basic question you ask, here, is: are there trends that make the legal systems of the world more alike? Legal convergence, like legal divergence, is a matter of scale because you cannot find two legal systems that are exactly identical. However, you may find two or more legal systems that are substantially similar. Likewise, it is unlikely for you to get two or more legal systems that are percent dissimilar. Legal convergence is a process because, on some occasions, you may find several factors that bring two or more legal systems of the world closer to one another.

3.7.3 Importance of legal convergence: Legal convergence brings about simplicity and certainty in the application of laws. Legal convergence thus enhances predictability of the application of laws among several legal systems. Legal convergence is important for international transactions, as lawyers would get the chance to apply a similar legal rule all over the world. The elimination of differences in the national legal systems facilitates international transactions, increases the general welfare, promotes the diffusion of culture and leads to international understanding. Legal convergence also pushes human beings away from the excesses of legal nationalism (a doctrine that unduly focuses on differences of laws across nations). Legal convergence suggests that human beings, even if they live in different and separate territories, share essential commonality. Thus, legal convergence promotes a sense of closeness. 

3.7.4 Factors impeding legal convergence: National legal systems do not want to lose their cherished aspects of legal systems. There is likely to be conservative inertia, which means a tendency to cling to the familiar and to treat it as organically rooted in the culture, rather than as mere superficial structure. Lawyers may think of their legal systems as important. They may resist efforts to deprive their legal order of its unique features. It takes a strongly persuasive case to overcome this kind of legal nationalism.
3.7.5 The current trend: From at least the time of Cicero, differences between legal systems have been regarded as inconveniences that have to be overcome. The common law and civil law systems are clearly differentiated just in historical heritage. These two systems are also different in a wide range of matters including their sources of law, the structure of their legal professions and legal education, divisions of law, their court structures and fundamental attitudes to law and legal philosophy.  Yet, the two systems have similarities in the way they deal with various aspects of sales of goods, contract and in their forms of business organization.  Current trend shows that, despite a different attitude towards case law and legislation, both systems are ‘converging’ in their use of both these sources of law.  In England, there has been a noticeable and fairly dramatic increase in the amount of legislation since 1979. The English legal system has begun to make more active use of the legislative process, as a means of implementing more speedy legal reforms rather than to allow the courts to develop the law at their own pace, as they have been doing for several 100 years.

On the other hand, civil law systems are beginning to rely increasingly on case law, particularly in the German constitutional courts and the French administrative courts. Even in subject areas where Codes and statutes have traditionally been the single authoritative source, the discovery of several ‘gaps’ in the law has meant that the judges have been given a far greater ‘lawmaking role’.  

Since the two main Civil Codes were enacted in the early and late 19th century in France and Germany, the drafters could not have anticipated the pace, scale or technology of the modern 20th century.  Civil law judges have, therefore, had to create new legal rules to cope with situations that could not have been envisaged by the legislators of the Codes.  The French law on torts is, therefore, primarily found in widely published and cited decisions of the courts.  Common law judges have always had a high profile and have resorted to judicial law making whenever a ‘gap’ has appeared in the statute or in cases where the statute has been ambiguous or could produce a manifestly absurd or unjust result.

German lawyers and judges continue to rely very heavily on the short Commentary on the German Civil Code for daily practice, which contains thousands of cases.  This again resembles common law legal practice, although there is no doctrine of binding precedent, as such, on the continent.

There has also been a growth in public administration, in Europe, which has accompanied this decline in legislative authority. Members of the public administration itself, sitting in a council of State, decide on the propriety and legality of State administrative actions.  In England, there has been a dramatic increase in the use of the application for judicial review of administrative actions and most of the law is laid down by parliament.  Further, most of the non-legislative law is being created by the growing network of administrative tribunals.  Case law has tended to feature heavily in the German Constitutional Court and French administrative court.  However, recent cases tend to indicate that the distinction between public and private law is breaking down both on the European continent and in England.  

Apart from these developments, there has been a rise in constitutional power, in the sense that constitutions are increasingly being treated as supreme sources of law, in civil law countries and in the United States.  In both types of jurisdiction, there is a move to promote, guarantee and expand individual rights. Judges, in this regard, have acquired an enhanced status and expanded role in the civil law courts.

Finally, there is the existence and growing influence of European Community law.  In some cases, Community law prevails over inconsistent national law. An analogy could be drawn between Community law and the canon law jus commune, since EU law and the European Human Rights Convention could be seen as the foundation of a new jus commune ‘based on common culture and common interests’.

3.7.6 Contributing factors: The following factors contribute to the existence of a high degree of convergence of legal systems of the world: single market, the trend towards convergence of European systems, the growing influence of European Community law on EC Member States, the global village phenomenon and a communality of purpose in the protection and enforcement of human rights?

Many legal historians argue that the civil law and common law traditions are growing progressively closer in Western Europe and that a new ius commune (a Latin tem, which means a law common to several communities such as countries located in Europe) is in the making.  The main basis for their assertions is that rules, concepts, substantive and adjectival law and institutional bodies in Europe are converging.  The argument that the legal systems of countries in Europe is getting little difference and so much shared features to the extent of convergence is sound when you look at the context of the European Union.

Legrand (1996) has argued that some writers are wrong, if one considers the deeper meaning of convergence, because rules are ephemeral and contingent and are basically unreliable guides to how a legal system really operates or how their lawyers really think.  He argues that rules are merely surface manifestations of legal traditions and are, therefore, superficial indicators.  He submits that rules, thus, do not present the whole picture of what really lies at the heart of a particular legal tradition. Legrand`s position is that it is not sound to say that Europe is coming together based on the similarities of rules and legal institutions alone. For him, legal convergence demands more than mere similarities of legal rules.

Other writers disagree with the position of Legard. They raise two points to reject his position.  First, as long as some degree of convergence is taking and continues to take place the case for convergence is already proven.  The only scope for debate is:  to what extent is it taking place?  Secondly, convergence, may take place at different levels.  Some people will achieve a deeper level of understanding of legal rules and their evolution and socio-legal implications, while others might only understand them at the basic level as rules.  It is highly unlikely that all the countries of Europe are suddenly going to live together in geographical and culturally identical terms. It is simply unnecessary for a legal historian to get into the mind of the foreign legal system in the sense of getting to know its innermost thoughts and motivations.  In short, European systems are converging in the context of their commonality of rules, procedures, and institutions. The differences will remain, but the growing similarities are all too apparent.

3.7.7 Approaches to Divergence and Convergence: There are four approaches in this connection. These approaches are: the jus commune, legal evolution, the natural law theory and the Marxist theory.

                3.7.7.1 The jus commune theory: This theory is based on the idea that, in the era before the rise of the nation State, the entire ‘civilized world' was governed by one legal system:  the Roman-Canonic jus commune.  The two essential elements of the jus commune were: (i) the Roman law of Justinian’s era as rediscovered and developed by the Glossators and Commentators and then received by a large part of continental Europe as the civil law of the Holy Roman Empire (the so called ‘Roman common law’); and (ii) canon law, or the law of Roman Catholic Church-the universal Church.  The jus commune was considered the law of Christendom, ruled by two supreme authorities: the Emperor, the temporal head; and the Pope, the spiritual head.  Hence, there was, according to this theory, a ‘common law of Europe, a common literature and language of the law and an international community of lawyers’.

Merryman and Clark point out the problems in this particular thesis.  To begin with, the medieval jus commune only applied throughout Christendom and not to large areas of the world outside it.  Further, it was not clear, even within Western Europe, that the jus commune was a normal accepted part of the civilized world, as it existed then.  Hence, although it was sustained by the Church, it seems unsound to expect nations that were never part of, nor had received anything of, the jus commune to ‘return’ to it.  England, for instance, was never part of the jus commune. A final difficulty with this theory is that it argues on the basis of the disruption caused by the nation State, whereas the nation State actually unified the many diverse laws of the towns, communes and principalities into one major convergence of laws within its jurisdiction.  Forcing common law and civil law jurisdictions into accepting one law would be unacceptable.

                   3.7.7.2 Legal evolution theory: This theory proceeds on the basis that legal change is a natural process, which will proceed inevitably and irresistibly because it is controlled by forces beyond human power.  Thus, legal systems are at different stages of development and, when they converge, it is because the less developed system is catching up with the more mature one. Simply stated, the theory holds that legal systems move from the less developed stage to a more advanced stage of development.  Since the civil law is much older than the common law, the logical corollary to this thesis is that the common law will gradually become more like the civil law.  However, trends toward convergence may be observed in both systems.

There is a great deal of ‘codification’ in common law countries, particularly in the United States; there is also the phenomenon that civil law judges are becoming more active ‘law makers’. And the rights of the defendant in civil law criminal proceedings are also becoming more like their common law counterparts. In the absence of any universally acceptable criteria, it is extremely difficult to say whether the common law or civil law is more ‘developed’.  Thus, any discussion of legal evolution, divorced from its socio-cultural or ideological context is too abstract to be of any practical value.

                                 3.7.7.3 Natural law theory: The natural law theory is the third theory of legal convergence. This theory argues that the common nature of human beings will eventually lead to the creation of similar social structures, laws and legal systems.  This common nature will therefore be observed and expressed by law. Unfortunately, there is no universal consensus about which common characteristics of human beings and human society determine, or ought to determine, the character of the legal system.  As Merryman and Clark put it, the argument that we are all one does not take us very far if there is substantial disagreement about the nature of law.
                                 3.7.7.4 The Marxist theory: The Marxist thesis is the final philosophy of legal divergence. Marxist theory basically argues that law is mere superstructure.  Accordingly, law is merely another instrument for the furtherance of certain economic, social and political ideals.  Western bourgeois capitalist nations will all share the same fundamental core values and beliefs and their systems will have converging tendencies, whereas socialist societies will have divergent legal systems which reflect the distinct nature of socialist politics, society and economics.  Hence, differences between socialist and Western legal systems are irreconcilable, whereas the legal systems of France, Germany and England are basically reconcilable, since the differences in their laws tend to be more superficial, similarities being masked by superstructure and terminology.

        3.7.8 Modes of convergence: Merryman and Clark identified in 1978 three main ‘strategies’ or modes of convergence, active programs for the unification of law, transplantation of legal institutions and natural convergence.

                                 3.7.8.1Active programs for the unification of law: Unification of law is sought to be achieved through the use of international institutions specifically intended to promote the unification of law – agencies, such as the International Institute for the Unification of Private Law in Rome, the Hague Conference on Private International Law and the UN Commission on International Trade Law.  Programs of international organizations with broader objectives also seek to generalize or standardize legal rules and practices, for example, in the European Community.  Other examples of agencies that include unification of law as one of their objectives are the International Labor Organization, the European Commission on Human Rights and the Organization of American States. 

Unification of law is often attempted through supranational legislation and judicial decision binding on, and applicable within, individual Member States, in the case of regulations of the European Community, the decisions of the European Court of Justice and provisions of treaties and multilateral conventions (for example, the International Copyright Convention).  Another recent example of a UN Convention, which has revised an original version of a uniform law, which has had global input, is the UN Convention of Contracts for the International Sale of Goods. 

Unification of law is sought through the use of international institutions specifically intended to promote the uniformity of laws. This strategy of legal convergence has limitations in the sense that it focuses on a few narrow areas in which there are sufficient international consensus and identity of interest. You can mention the international trade law as an example. The objective of unification of law attaches a great weight to legislation and focuses on rules of law. The practical efficacy of unification will, however, face difficulty form the legal structures, institutions and procedures existing within nations, which will determine the degree of uniformity in the application and interpretation of rules.

          3.7.8.2 Legal transplantation: As Alan Watson puts it, ‘Borrowing from another system is the most common form of legal change’ and legal transplantation has a long history.  There was the reception of Roman law in later Europe. There was the spread of English law through the colonies of the British Empire, even into parts of the United States, which had never been under British rule. The French Civil Code had a big impact on other civil law systems in Europe and abroad, and, later, the spread of American law to Europe, especially in places like Switzerland.  The so called hybrid or ‘mixed jurisdictions’ still shows the effects of such transplantation in their unique blends of common law, civil law and local customary law. 

As discussed in Unit 1 Section 2 of this material, transplantation may occur voluntarily by, for example, the adoption or imitation of a foreign Code. Or legal transplantation may be involuntarily, as when a country is colonized and has a foreign legal system imposed on its indigenous culture.  Legal transplantation across the common law-civil law boundary inevitably may lead to convergence of the two systems.  Yet it is to be admitted that transplantations may or may not be ‘successful’, depending on a country’s particular conditions for receptivity. Legal transplantation may affect the speed and direction of change in civil law and common law countries.  So may revolutions, even if they are non-violent ones, such as the recent global movement towards the liberal idea and principles of democracy. 

  

3.7.8.3 Natural convergence: Natural convergence is the third mode of convergence. The theory is about the tendency of nations with similar political, economic and social features to develop similar legal systems. The basis of this theory is that the legal systems of societies will tend to become more alike as the societies themselves become more like each other.  Thus, there are similarities in constitutions in Western democracies. There is also a common international culture. This shared culture is brought about factors such as increased international communication and travel, international trade, international organizations, the internationalization of business and technology and a growing awareness of shared global concerns (pollution, the environment, global warming and so on), student exchange programs and scholarly exchange schemes.   

There are several examples of this type of convergence of civil law and common law: safeguards for defendants in criminal proceedings; adoption of graduated income tax; legal aid schemes; uniformity in definition and protection of individual rights; the rise in constitutional review.

There are many practical similarities between the common law and the civil law in their legal solutions. Yet, fundamental and deep rooted differences exist in juristic style, philosophy and substance, in court structures and sources of law and, more importantly, in their judicial and administrative ethos, legal divisions and categories and their professional structure and legal education. 

                   3.7.9 Current developments: In 1989, Francis Fukuyama published a book. The theme of his book was that liberal democracy is the only ideology left in the greater part of the civilized world.  In Southern Europe, Latin America, Asia and Eastern Europe, free market economies and parliamentary democracy are fast becoming the norm. Fukuyama emphasizes the victory of the principles of liberal democracy.  Hence, as Fukuyama puts it, ‘for a very large part of the world, there is now no ideology with pretensions to universality that is in a position to challenge liberal democracy and no universal principle of legitimacy other than the sovereignty of the people’.  

As Fukuyama argues, there were 13 liberal democracies in 1940, 37 in 1960 and 62 in 1962.  By his reckoning, there was not a single true democracy in the world until 1776, if one defines democracy as including the ‘systematic protection of individual rights’. By the end of the 1980s, therefore, China, the former Soviet Union and the countries of Eastern Europe had all ‘adhered to the economic logic of advanced industrialization. Even the Chinese leadership had accepted the need for markets and decentralized economic planning and ‘the close integration into the global capitalist division of labor’.

Another writer, Alex, argues that there are a good number of essential factors promoting global convergence. First, he states that the continuous importance of international events is a defining feature of the convergence. He observes that transnational activities and affairs now have continuous importance, repeatedly affecting not just distant countries, but also the entire global communities at times. Another factor, for Alex, is the convergence of basic economic and political values of the industrialized democracies, the west. He claims that today there are greater similarities between the economic and political systems of nations than at any other time. He adds that the influence of international institutions at present is higher than in the past. Finally, he advocates for the existence of a crucial value, what he calls the human race, this is a belief that all individuals living in the different corners of the world will develop the conviction that they belong to the same human race. These people will start to identify themselves with this human race. Alex claims that all these factors in combination would lead to the convergence of systems.
Summary

The unit covered many core legal traditions. The civil law tradition, illustrated by the French legal system and the German legal system, is code based. The major laws are expected to be written comprehensively and systematically at a given point in time and will be employed for years to come. This is the deductive approach to law making. The other major category of legal tradition is the common law system as exemplified by the British legal system and the American legal system. This latter category rests on the belief that law should come from the decisions of judges; law should develop from the inductive approach. As opposed to the civil law tradition, the common law tradition is affected by the Roman law style to a minor extent. The socialist legal tradition takes law as temporary; law is understood to be a tool of exploitation. This tradition was put to practice first in the ex-USSR and then propagated to the other parts of the world from there. You also considered the different aspects the Islamic legal tradition. The central conclusion of this unit is that there is no single way of defining the concept of law; this concept is understood differently by different legal traditions. The legal traditions such as the African legal tradition and the Islamic legal tradition faced western originated legal traditions in 19th century and 20th century to which they did not react in a similar fashion.
Although the legal systems of the world appear to have come full circle, there are many elements that will not change and have not changed. The fundamental ideological, doctrinal and religious differences that exist between countries in the Muslim world and the West still exist. Newly emergent and poor nations need to borrow legal experiences from the west. In the process of such borrowing, as well as aid, the poor countries will find themselves borrowing legal rules and institutions. This type of borrowing may result much degree of similarities among legal systems of the world. Western aid, technology, experience and advice, Western legal ideas may have the same effect.

3.7.10 Review questions 

 Part I Essay-type Questions
Answer the following questions.

1. List the advantages of legal convergence.

2. Enumerate obstacles to legal convergence.

3. Enumerate the approaches to legal convergence.

4. List and explain the three strategies currently hoped to accelerate legal convergence.

5. What is legal divergence?

6. Do you think that the following factors contribute to the existence of a high degree of convergence of legal systems of the world: single market, the trend towards convergence of European systems, the growing influence of European Community law on EC Member States, the global village phenomenon and a communality of purpose in the protection and enforcement of human rights?

7. Identify and explain critically four approaches to legal convergence.
Part II Fill in the Blanc Questions

Fill in the blank space with words/phrases that best complete each statement below.  

1. _____________________________focuses on differences in rules, legal institutions among legal systems of the world.

2. ____________is one of the programs for bringing about legal convergence by transporting laws form developed countries to developing ones. 

3. __________________________is a theory of legal convergence that rests on the tendency of nations with similar political, economic and social features to develop similar legal systems stating that the legal systems of societies will tend to become more alike as the societies themselves become more like each other.

4. ____________________is a theory of legal convergence that proceeds on the basis that legal change is a natural process, which will proceed inevitably and irresistibly because it is controlled by forces beyond human power; thus, legal systems are at different stages of development and, when they converge, it is because the less developed system is catching up with the more mature one. 

5. _________________is a theory of legal convergence based on the idea that, in the era before the rise of the nation State, the entire ‘civilized world' was governed by one legal system:  the Roman-Canonic jus commune. 

3.8 Constitutional Development 

The present section closes unit three with a brief account of the basics of constitutional development in the Western legal tradition and in Africa. The section has two topics emphasizing in particular the fundamentals of constitutions and constitution making in Africa and elsewhere. To this effect, examination of the principal issues concerning historical trends in western constitutions and core common features of constitutions in Africa will be made.  
        3.8.1 Constitutional Development in the Western Legal Tradition: The present topic briefly traces the development of constitutional principles in the western legal tradition beginning from the Greek legal system. The quest for a higher principle limiting the power of the government is the central theme running through the history of constitutional development in the west.

3.8.1.1 Early Greek and Roman Thoughts: It took centuries for modern constitutional history to take its present forms. Modern constitutional history is associated with the ancient belief in the existence of higher law. The Greek and Roman philosophers believed that positive law should be subordinate to and reflect the percepts of natural laws. Positive law is a law that human beings enact in order to regulate their affairs. Natural laws are, being not human made, supposed to exist either in the natural world or are sent from the divine order. Ancient Greek philosophers and later Roman jurists believed that natural laws could be discovered from the exercise of divine thought or the operation of human reason. 

3.8.1.2 Medieval Europe-the divine laws: The theory of the divine law was widely known in Europe during the medieval period.  Medieval Europe was a period when the Catholic Church reigned supreme in both secular and spiritual matters. The church philosophers put divine law in a superior hierarchy above positive law.  Any man-made law running counter to divine law was considered as a transgression of the divine order.  This idea also defined the sovereignty of the monarchs or kings.  For example, the kings rarely broke boundaries of spiritual matters. Their reverence for divine law kept them from interfering with church administration. 

3.8.1.3 The Magna Carta: At the end of the medieval period in Europe (beginning of the 13thc), the secular kings were met with opposition from the nobility and the landed gentry. Some of these conflicts only consolidated the powers of the kings, but others met with some success. The kings were forced to concede some rights and privileges to the nobility and the gentry. One such concession was the Magna Carta (the Great Charter) of 1215 in England. In the Magna Carta, the king of England granted certain rights and privileges to the nobility and the gentry.  

Although intended for the nobility, this document had an enormous influence in shaping subsequent constitutional development.  For example the modern idea that "no one shall be punished without due process of law" was derived from Magna Carta. The Magna Carta produced some principles that have become regular requirements in modern constitutions.  

3.8.1.4 Divine right of kings: It was only in the 16th and 17th centuries that some prominent philosophers popularized constitutional rights and freedoms. One of these philosophers was the English philosopher John Locke (1632-1704). He advocated individual rights and representative government against the divine rights of kings. Other philosophers further developed his ideas. Due to the teachings of these thinkers, a great desire to limit the powers of governments was expressed. The philosophers argued that human beings possessed natural rights simply because they were created human. These natural rights included the right to life, the right to religious freedom, the right to freedom of speech and the right to liberty. 

What was devised to protect these rights? One of the primary schemes of limiting government power was the theory of separation of powers. Separation of powers means dividing the government into separate and distinct units such as legislative, executive and judicial departments. This prevents the concentration of power in one person or unit of government. But that was not enough. Another theory, called the theory of check and balances, was developed in order to allow a systematic supervision of one branch of government by another. That means the legislative branch will control the executive, the executive will control the legislative or the judicial branch will control the legislative and executive branches. 

Moreover, the citizens of some countries for the first time obtained a role in controlling their governments. Through the theory of representative government, citizens were allowed to participate in a periodic and competitive election of their representatives, thus controlling the conduct of their governments. 

These theories advanced in favor of limiting the power of those who rule and against despotic kings were first translated into practice in England when it allowed a parliament in 1688. Later France incorporated them in its Declaration of the Rights of Man and of the Citizen in 1789. The United States of America also included these theories in its written constitutions of 1789 and 1791. After this, many countries of Europe and elsewhere introduced the idea of limited government. 

3.8.1.5 After the Second World War: During the two world wars, there was a massive violation of human rights. After the end of the Second World War, an effort was made to prevent violation of human rights through international organizations and agreements. As a result of these efforts, human rights standards were established internationally. One such agreement was the Universal Declaration of Human Rights. The Universal Declaration of Human Rights was passed by the United Nations General Assembly in 1948 as an international code of human rights for all countries of the world. The Universal Declaration of Human Rights is considered as a very important document of human rights in the world. It has had a tremendous influence on the development of human rights in the world. After the Universal Declaration of Human Rights, many other international agreements were signed and ratified. 

As a result of centuries of struggle for limited government, now many countries in the west enjoy the institutions of constitutionalism, namely checks on government powers, guarantees of rights and freedoms, periodic and competitive election and a commitment to reflect such components of liberal democratic institutions in reality.   

Charles J. Reid, Jr., A Brief Account of Western Constitutional History: Raoul van Caenegem's an Historical Introduction to Western Constitutional law 46 Emory L.J. 791 (1997)

Van Caenegem intends in this work to write a one-volume account of Western constitutional history from the fifth-century collapse of Roman political authority in the West to the fall of Communist Eastern Europe in the years 1989 to 1991. In executing this work, he has two general concerns. The first is to trace the development of the notion of "public law," which he views as largely synonymous with constitutional law. The distinction between private and public law itself van Caenegem locates in Justinian's Institutes and Digest, although he is quick to concede that this distinction had little practical effect for large parts of European history. At times, his reliance on this terminology leads him to some anachronistic undertakings, such as his effort to analyze the content of Merovingian public law in Chapter Two. 


Van Caenegem's second general concern is with the development of the whole idea of a Rechtstaat, a state that is itself subject to law. He understands that historically "three main lines of development" contributed to the Western belief that the state might be subjected to the rule of law: "political struggle, the writings of the jurists, and treatises of the political theorists." He traces these developments back in time to the political agitation that gave rise to documents like Magna Carta, the legal controversies surrounding the legitimate powers of the prince, and the writings of theorists from the time of St. Ambrose onward who raised fundamental questions about the subjection of the state to a higher law. 


Van Caenegem sets these two general concerns within an historical narrative. He recognizes that this is a story that can best be told by looking at the ways in which successive generations of political actors, lawyers, and theorists helped give shape and substance to a belief in a constitutional order and the rule of law. He acknowledges that this is not a story that consists of a clear line of development from beginning to end. Indeed, long periods of Western history have been marked more by the absence of constitutional restraint or the rule of law than by their presence. What is important, however, are the vindication of the ideals, their survival, their transmission, and their adaptation from one generation to the next. The fourth-century St. Ambrose, for instance, was an inspiration to the lawyers of the twelfth and thirteenth centuries, who in turn developed constitutional principles that animated theorists in the sixteenth and seventeenth centuries.


Van Caenegem's Story-Western Europe in 476, the traditional date assigned to the collapse of the Western Roman Empire, was a region in chaos. A Germanic king, Odoacer, little better than a mercenary captain, seized the imperial throne, while a variety of other Germanic tribes--the Visigoths, the Ostrogoths, the Vandals and others--were engaged in the business of settling within many of the lands of the old Empire. One such tribe was the Franks, whose leader, Clovis, a particularly noted warrior, converted to Catholic Christianity in the year 496, after concluding that the Christian God offered him greater advantages than his native deities. Clovis and his progeny were responsible for the creation of the Merovingian dynasty, which ruled large parts of modern-day France and Germany for better than two centuries. It is with this dynasty that van Caenegem commences his account of Western constitutionalism. The Merovingian king "was the permanent cornerstone of the political organization of the Franks." But his powers were not unlimited, nor were his actions to be arbitrary. The king himself was subject to the ancient customary law, and could not act as a legislator, although "he was empowered to clarify and supplement the nation's customs."

The survival of the Merovingian dynasty, however, came to be threatened in the eighth century, for a variety of reasons. The kings themselves grew content to act as weak figureheads, while the real political power passed to the office of the Mayor of the Palace, the chief administrative officer of the realm. Finally, in 751, Pepin, who was then Mayor of the Palace, enlisted the aid of the papacy in staging a successful coup. When the papacy returned the expected answer to Pepin's inquiry whether it was right for one man to be king while another exercised the power of governance, Pepin was ready to act. He had himself elected king by the Frankish assembly, and was duly anointed to the office by St. Boniface, the pope's personal representative. 

In 768 Pepin died, succeeded by his sons Charles and Carloman. The more powerful of the two, Charles quickly embarked on a campaign to expand and consolidate his power, while Carloman died a conveniently premature death in 771. The reign of Charles, called Charlemagne, from A.D. 768 to A.D. 814 ushered in what for van Caenegem was a golden age in European history: the age of the "first Europe." Different regions and ethnic groups were united under a single ruler, who took an active interest in the welfare of the realm. Nationalism and regionalism, two of the recurrent great terrors of the European continent, were for a time put to one side in favor of larger goals. 

Van Caenegem finds several features of Charlemagne's reign important to the history of Western constitutionalism. First, van Caenegem understands the philosophy animating the Carolingians to have been one of universalism: the tribalism that had dominated the European stage for several centuries was temporarily banished, replaced by a faith in a universal Church with a universal emperor, Charlemagne, the new King David, to serve as its protector. Being the anointed of God, the Carolingian monarchs saw themselves as having social responsibilities other rulers did not claim to possess. They were to provide for widows and orphans and the poor and dispossessed of the realm. They also saw themselves as responsible for the proper administration of justice, and made use of specially designated representatives--the missi dominici--to ensure that the royal laws were fairly enforced. 

But not all power was concentrated in the hands of central royal administrators. Van Caenegem also observes that it was during the Carolingian age that "feudalism" was worked into a system. This development had a profound impact on the constitutional position of the king. 

The spread of feudalism greatly affected the public law. It changed the constitutional position of the king, who came to assume a twofold, if not equivocal role. As king he was and remained a ruler by God's grace, the leader, legislator, and highest judge of his people; as feudal overlord he had a contractual relationship with his men based on a mutual expression of free will and entailing mutual rights and duties.

The king/feudal suzerain had duties towards his vassals, and the neglect of those duties gave them a right of resistance and disobedience. Carolingian rule, however, enjoyed only short-lived success. It foundered on the weaknesses of its own public law. The monarchy was still largely thought of as the personal possession of the ruler. This conception of the state inevitably caused the fractionalization of Charlemagne's vast empire, as the Salic inheritance law eschewed primogeniture in favor of the equal division of the deceased's estate among surviving sons. Louis the Pious, Charlemagne's lone surviving son, managed to keep the realm together, but when he was succeeded by three sons, each of whom claimed a region of the empire as his own, the disintegration of the first Europe was underway. Once again, the centrifugal forces of European regionalism made themselves felt, and the disintegration was furthered by invasions of Magyars, Vikings, and Muslims. The tenth century witnessed the consolidation of a second European empire under Otto I, who revived the imperial title. 

The success of this empire, however, was limited, and it was only at the end of the eleventh and the beginning of the twelfth century--which van Caenegem sees as the start of a "Second Middle Ages"--that the forces of cohesion came to be felt once again throughout Europe. The engine of cohesion, according to van Caenegem, was the new centralizing monarchies of Western Europe. Powerful kings, such as Henry II in England, Philip Augustus in France, and Frederick Barbarossa in Germany, brought discipline and order to their kingdoms. Regionalism remained alive in various parts of Europe--including France and Germany--but central monarchs were now in a position to challenge the authority of local nobility, who were often little more than petty robber barons, and to enforce royal law over sometimes recalcitrant territories.

These new monarchies differed structurally from their predecessors. Their rulers looked to Roman law for principles of governance and embarked upon plans to centralize control in the hands of the king and his council. New bureaucratic structures were established for the purpose of placing under royal control the administration of justice and finances. England's invention of the Courts of King's Bench and Common Pleas and the creation of an exchequer for the management of royal finances can thus be found replicated elsewhere in Western Europe. Indeed, van Caenegem indicates that the very conception of monarchy was fundamentally changed at this time. Where once monarchs "call(ed) themselves 'kings of the Franks' (or later, 'of the French') or 'of the English,' or 'counts of the Flemings,' around A.D. 1200 the new style 'king of France,' 'king of England,' or 'count of Flanders' was introduced." Van Caenegem continues: "This showed that the state had become a territorial instead of a personal unit, and within the fixed boundaries of this territory the crown constituted henceforth the sole government." 

But van Caenegem is also careful to note that these new European monarchies were not absolutist in nature. Indeed, the feudal nobility remained a powerful counterweight to centralizing tendencies at least until the end of the fifteenth century, and in the late twelfth and early thirteenth centuries, these local leaders succeeded across Europe in wresting from their monarchs written acknowledgement of their rights. Magna Carta, agreed to in 1215 by King John, is probably the most famous of these charters. In telling the story of the emergence of these centralized monarchies, van Caenegem tends to shortchange the role of the papacy and the canon law. The impetus of the legal revolution that brought into being these new monarchies was the papal declaration of independence issued by Pope Gregory VII in 1075. A chain reaction was thereby set off, as the spiritual and secular powers did battle, but whole series of compromises were eventually reached, allowing Church and state to co-exist uneasily for the next several centuries. 

Van Caenegem also paints too broadly in asserting that the new monarchies of the twelfth through fifteenth centuries tended to "unitary kingdom(s) where the authority of the one national monarchy was generally recognized and effective." This sort of assertion obscures the large jurisdiction that canon law maintained over areas such as marriage and family law, inheritance law, and many other matters, such as the enforcement of oral promises. Van Caenegem acknowledges that the papacy advanced a series of claims to be a sort of trans-European monarch and notes that these pretensions met with ultimate failure, but he does not consider how jurisdiction over legal controversies continued to be shared between the secular and the spiritual realms. 

The next stage of van Caenegem's story is the sixteenth century, which witnessed the theoretical development and practical adoption of various conceptions of absolutism. On the Continent, these new absolutist tendencies can be seen vividly in the work of a writer like Jean Bodin, who advanced a theory of sovereignty in which "almost all institutional restraints were deprived of binding status. Consent to legislation (by representative institutions) was no longer constitutionally required. The review of orders by the courts was reduced to a suspensive check." James I, who reigned as King of England from 1603 to 1625, borrowed from these Continental developments. Standing Bracton, who had asserted that the king was "beneath the law and God," on his head, James maintained "that the kings were the authors and makers of the Laws and not the Laws of the kings." 

But although the theoretical pretensions were lofty, van Caenegem is quick to note that very different conditions sometimes prevailed in reality. On the Continent, he cautions that one must take "legal aspirations and theoretical pronouncements with a large grain of salt." Indeed, he identifies four areas of practical weakness that prevented the absolute monarchs of the European continent from fully realizing their ambitions. These included "inadequate finance," "engrained regionalism," the survival of a tradition of an independent judiciary, and the practice of religious intolerance, which over the long term eroded "the level of spontaneous acceptance" of the monarchies. 

Van Caenegem also challenges those who believe that absolutism never achieved in England the sort of success it had on the Continent. The English Parliament throughout the sixteenth century "was kept under constant royal pressure," while the Crown proceeded to establish a number of prerogative courts, that is, courts that were understood to be expressions of royal executive authority. Finally, "(j)ust like in France and Spain, the English 'new monarchy' employed a novel style of bureaucracy of royal secretaries of state, who were neither mere executive agents, nor politicians responsible to Parliament." 

In the course of the seventeenth century, however, as a consequence of the English Revolution, the apparatus of absolutism was overthrown in England in favor of a regnant common law and a parliamentary monarchy. A new constitutional order was thereby brought into being. As Harold Berman has observed, "(h)enceforth it was clear that Parliament, not the king, reigned supreme in England. The English system of political parties took its shape. The Bill of Rights was enacted. Judges were given life tenure." 

On the Continent, absolutist practices enjoyed a longer life, enduring until nearly the end of the eighteenth century. In some states, the Prussia of Frederick the Great, for instance, or the Austria of Maria Theresa and Joseph II, absolute rulers believed themselves obliged to provide for the welfare of their subjects and embarked on large-scale programs of state-sponsored education, civil service reform, judicial reform, and other civic improvements. Where such reforms were not undertaken, as in France, political pressure mounted in the 1770s and 1780s. One saw, during these decades, both agitation for reform, on the one hand, and, on the other, the development of a powerfully articulated belief system that challenged the authority of traditional institutions and placed emphasis on the legitimating function of public opinion and the rights of the individual.

Finally, in 1789 the French monarch, faced with the prospect of his country's bankruptcy, convoked a meeting of the Estates General, the first time this body had assembled since 1614. Things quickly got out of hand, and the country rapidly moved toward revolution. Van Caenegem understands the legacy of the French Revolution for Western constitutionalism as a mixed one. The early phases of the Revolution saw the elevation of l'opinion publique--"public opinion"--to a keystone position in French constitutional thought and the adoption of the Declaration of the Rights of Man and Citizen in 1789. But the Revolution ultimately degenerated into the Reign of Terror and the "Caesarism" of Napoloen Bonaparte. The constitutional order of the Continent, however, was transformed irreversibly as the legal institutions of the Ancient Regime were torn down wherever Napoleon's armies marched. 

The continent of Europe was not the only place to witness revolutionary activity in the closing decades of the eighteenth century. Thirteen British colonies spread along the Atlantic coast of North America, from Massachusetts to Georgia, chafing at perceived mistreatment by the mother country, rebelled in the mid-1770s and eventually succeeded in gaining their independence. Van Caenegem properly sees this event both as a war of independence, which served the purpose of vindicating traditional rights of British subjects in the New World, and as a revolution which broke with many traditional institutions and brought into being a new constitutional order. 

Van Caenegem believes it is best to see the American Constitution as divided into two parts, the Constitution proper, which is concerned with the federated structure of government that the United States would observe, and the Amendments, particularly the first ten, which set out the rights citizens possessed against the state. Van Caenegem singles out several features of American constitutionalism as particularly noteworthy. He begins with the American notion of federalism: The federal government would enjoy exclusive competence in certain matters, such as "foreign affairs, currency, (and) defence," while other matters would be left to the states. "Thus every citizen came to live on two levels that of his own state and that of the Union." 

Also significant to van Caenegem is the American development of judicial review. At precisely the time Sir William Blackstone was declaring Parliament supreme and pronouncing the common law courts powerless to invalidate duly enacted statutory law, American jurists hearkened back to Sir Edward Coke and the seventeenth-century English revolutionaries for guidance in proposing that the courts must possess the power to review legislation for its constitutionality. This proposition would eventually be recognized by the U.S. Supreme Court in Marbury v. Madison.

Van Caenegem also provides a thorough treatment of the history of the Bill of Rights and the other Amendments to the Constitution. He finds particularly significant the Religion Clauses of the First Amendment: "It was a tremendous break with the European past, where politics and religion had been intertwined since time immemorial, and it still contrasts today with the world of Islam, where society as a whole and in all its activities is subject to one divine law and one religious revelation."The nineteenth century, then, witnessed the establishment of what van Caenegem calls the "liberal bourgeois state." The assertive moneyed classes could no longer be denied political power, and in the nineteenth century they attained it throughout much of Western Europe. The suffrage was extended to ever-expanding classes of eligible voters, and public opinion came to matter a great deal in the formulating of public policy. Even Britain, which had rejected the radical democratizing tendencies of the French Revolution, expanded the suffrage in 1832 until "about one Englishman in five had the vote." 

France, again, was the scene of particular turbulence. Much of nineteenth-century French politics was characterized by a tension between a romantic, backward-looking monarchism and a leveling republicanism that sought to eliminate the vestiges of the old order. A domesticated republicanism shorn of social radicalism would eventually carry the day in the 1870s, in the aftermath of the fall of the Paris Commune and the Franco-Prussian War. 

But liberalism has also faced radical challenges, in particular from the Bolshevik revolutionaries of post-World War I Russia and the National Socialist Party which gained power in 1930s' Germany. The Bolsheviks found legitimacy in their asserted status as champions of the poor and dispossessed--the proletariat of Karl Marx's class struggle--while the Nazis sought legitimacy in racist theories of Aryan supremacy. In the course of the twentieth century both of these radical challenges were met and defeated by liberalism. Van Caenegem closes his book on a cautious note, suggesting that Francis Fukuyama might be right in his argument that we have reached the "end of history" in the sense that there is no legitimate intellectual alternative to the liberal democratic state. But in the next breath, van Caenegem suggests that the debate over the Western constitutional tradition will certainly continue, as non-Western peoples--the Chinese, the Muslim world, and others--come to terms with the basic principles of limited government and individual rights. 

Concluding Observations-As noted at the outset, van Caenegem's work has some impressive strengths. It presupposes the mastery of a vast field of knowledge and provides readers with an important reference tool to the main events in the constitutional developments of the Western European states. It takes notice as well of important developments outside of the European continent, especially the contributions made by American law. There are, however, two weaknesses to van Caenegem's history. The first is his relative neglect of the development of constitutional theory, especially as it was shaped by religious, particularly Western Christian ideas. Brian Tierney has observed that "(i)t is impossible really to understand the growth of Western constitutional thought unless we consider constantly, side by side, ecclesiology and political theory, ideas about the church and ideas about the state." 

Van Caenegem simply fails to undertake this sort of study, and consequently has presented only a part of the story. To tell the full story one must, first, return to St. Ambrose and other writers of the later Roman Empire, particularly St. Augustine. It was, after all, St. Ambrose who declared that "'(w)here matters of faith are concerned it is the custom for bishops to judge Christian emperors, not for Emperors to judge bishops,"' and who acted on this assertion when he excommunicated the Emperor Theodosius for ordering his troops to massacre a gathering of unruly citizens in Thessalonica. St. Augustine, Ambrose's precocious pupil, would subsequently argue that while civil government was a necessity in this world of sin and disorder, "the state and its laws could not have the highest claim on the loyalty of a true Christian. He was a pilgrim and wayfarer on this earth, and his only necessary permanent allegiance was to the heavenly city." 


This tension between the mundane necessity for order and the transcendent demands of a kingdom yet to come would have profound implications for the history of Western constitutional thought. But Christian political and legal thought were responsible for other important contributions to the development of constitutional order as well. The canonist Huguccio, writing in the late 1180s, analyzed the possibility of deposing a heretical or otherwise criminal pope, and thereby laid an important juridic foundation for the removal of leaders--lay or clerical--who abused the responsibilities of office. The canon lawyers of the twelfth and thirteenth centuries were responsible, furthermore, for the development of the first consistent rights theories. Indeed, much of the canon law of the thirteenth century can be considered a dense network of rights which superiors, including the pope, were expected ordinarily to respect. Unsurprisingly, therefore, one can identify in the canonistic texts of the twelfth and thirteenth centuries a legal order that substantially confined the exercise of power within constitutional boundaries. 


The Reformation also contributed importantly to the development of Western constitutional law. While the Reformation destroyed the system of papal jurisdiction and canon law that had prevailed throughout Europe until the first decades of the sixteenth century, one should not view this development simply in negative terms. It was, to paraphrase Schumpeter on capitalism, a process of creative destruction that led to the formation of new institutions and new means of cooperation between Church and state. Whole areas of law which had been the province of the canon law were now "secularized," but this did not mean that there was now no room for the enforcement of Christian principles of social order. Matters that van Caenegem would classify as "public-law concerns"--education, the enforcement of a moral order, relief for the poor-- remained informed by Christian doctrine even though it was now the task of the Lutheran prince, with the guidance of theologians, to see to their implementation. 


The second weakness to van Caenegem's work is the organizational framework he adopts. In most of the chapters of his book, van Caenegem proceeds in an essentially nationalistic manner, focusing chiefly on the constitutional developments within particular nation-states. In organizing his book in this way, van Caenegem tends to overemphasize the positivistic and nationalistic elements of Western constitutional law and understates the significance of its common elements and its animating philosophies.


In fact, beginning in the twelfth century one can discern taking shape in Europe what has come to be called by legal historians the ius commune, the "common law" of Europe. Also called the "learned law" because of its connection to the European universities, the ius commune provided "a broad framework within which judicial institutions can operate." As Manlio Bellomo has described it, the ius commune consisted of "two universal laws, the law of the ancient Roman Empire and the law of the church (the ius civile and the ius canonicum), designated together as the utrumque ius." Seen in this light, the ius commune was not the positive law of particular realms, but "a law that 'eternally' (it was thought) radiated juridical logic, juridical concepts, and the terminology and mechanisms of legal reasoning--in short, the jurists', hence the judges', mode of being." This common learned law gave definition to the offices rulers discharged, and also provided a body of concepts that was worked into theories of constitutional government. Indeed, it retained its vitality into the eighteenth century although it was ultimately destroyed by the nationalism and rationalism of that time. Had van Caenegem given greater priority to the constitutional ideas and principles that all of Europe held in common and that provided the animating force behind the national developments he painstakingly documents, his book would have provided a much richer, more satisfying account of Western constitutional history.


But one must also be careful not to criticize a scholar for not writing a different book. Van Caenegem has produced an important overview of the main lines of constitutional development from the fall of Rome to the fall of the Berlin Wall. He has accomplished this impressive feat in the span of less than three hundred pages. His work is not the final word on the history of Western constitutional law, but it will prove to be an enduring contribution to our knowledge of the question. For this, historians of constitutional law are in his debt.
3.8.1.6 Review questions 

1. Do you concur with the idea that constitutional development in west has been featured by progression from unlimited governments to limited governments, the former characterized by divine right kings?

2. John Lock’s theory was a comprehensive attack against divine right kings, the excesses of paternalism and he was thus in favor of limited government. Comment.  

3.8.2 Core Aspects of Constitutions in Africa

In the article reproduced below, Ugo Mattei tells us that a focus on the process of making constitutions in Africa is much more important than the end product-the written document itself. He drives this point home by introducing the concepts of technical and participatory legitimacy. To concretize his explanation, he uses three relatively recent experiments on constitution making in Africa. 

3.8.2.1 The element of participation 

Ugo Mattei, Patterns of African Constitution in the Making, Cardozo Law Bulletin (1995)

Constitutions are empty boxes until the fundamental question (does the armed man obey the unarmed?) is answered positively. I believe, however, that the institution building exercise necessary for the adoption of a constitutional framework operates as intellectual and cultural "gymnastics" that might work in the direction of controlling power within a rule of political law system. 

The success of an African Constitution might therefore be predicted by the extent and the thoroughness of such exercise. I detect two important aspects of it. A technical one, related to the issue of the transferability and adaptability of foreign legal models in Africa. A participatory one, connected to the degree of involvement of the people in the process. The technical aspect is located in the domain of professional law, and plays its role at the semantic level of lawyer's law. Two questions are to be asked here: a) what are the models used in the process of constitution framing and b) does significant local adaptation occur in this process. The participatory aspect is related to the issue of legitimacy. Two questions should be asked here: a) Is participation necessarily connected with western democratic institutions such as elections. b) What are the substitutes of democratic institutions at play in Africa today. 

My conviction is that both the technical and the participatory efforts are important and should be carried on together, although in the present state of African institutional development (political law hegemony) legitimacy is more important than professionalism. Professionalism without participation makes the institution building gymnastics entirely insufficient, because it does not decentralize the informal institutional constraints that are necessary for the armed man to obey the unarmed. It consequently fails in limiting power. An example of this kind of failure is the Ethiopian Constitution of 1994, a mere top down introduction of American Constitutional rhetoric. Participation without professionalism, however, might affect the quality or the international credibility of the resulting formal institutional setting. The negative impact might be perceived in the long run but does not seem particularly important at this point. 

I view constitution-making process as an informal institutional constraint building exercise, usually aimed to the production of some formal document. The formal outcome such as the production of a written constitutional document is in itself entirely irrelevant if the fundamental informal institutional constraints are not created and settled. The shortcoming of much scholarship on constitutional law both within and outside Africa is its excessive emphasis on the understanding and explanation of the written document. This approach is fruitless in understanding the working of the Western constitutional democracies and is even more senseless in Africa. 

Leaving aside such advanced systems as England, in which the very existence of written constitutional documents is questionable, an approach limited to the explanation of the written constitution would be entirely nonproductive in the United States, where most of constitutional law is to be found in the working habits of Supreme Courts, both Federal and State. It would certainly be impossible to understand the Italian constitutional system, despite the rather modern and detailed 1948 Constitution, without a serious grasp of the many unwritten dynamics that determine the life of political parties. 

Most of the "real life of the law" dynamics that can be detected in Western law through sophisticated tools (such as the separate analysis of legal formants) are much more transparent in Africa. Africa is a traditional domain of unwritten law, the product of decentralized forces still active and effective at different degrees within a decentralized clan structure of society. Focusing on final constitutional documents without a secure grasp on how such forces have determined its production is a certain recipe for misunderstanding.  My idea is that a close observation of the constitution making process might show the real life dynamics of professionalism and legitimacy and is therefore a very promising way to understand the nature of constitutional law in Africa. The constitution making process is a concentrated institutional drama whose unfolding determines the future constitutional life of a country.

The issue of the State: I wish to make here two important assumptions. First I believe that the law in general, and constitutional law in particular, is always in a state of flux. This assumption explains my emphasis on the process. The process by definition is never over. The eventual production of a document does not end the process of creation of constitutional law. It might, at most, be a convenient way for lawyers to indicate a new phase. In the metaphor of institutional gymnastics, the intensive training might be followed by a less intensive one once the constitution is ready but this is not necessarily so. The creation of an African constitutional culture and of an African legal culture is, indeed, a long-term enterprise. 

Second, I believe in the utility and fruitfulness of talking about "Africa" and "African Law" as an object of observation. Sure, within Africa (as everywhere else) there are many different local realities and crucial differences that good scholarship cannot forget. One of the objects of this comparative law paper is precisely to describe differences between the three countries of my focus. However, knowledge cannot be compartmentalized, and by the study of the differences also commonalties, both in terms of problems and of solutions, emerge. The emergence of a sufficient number of such deeply located commonalties justifies a taxonomy that groups the different African countries together. At least for the subject matter of comparing legal systems, African law is not too broad a category. Many scholars believe that broader categories such as legal pluralism or rule of political law are needed. Classification is not an end but a mean for approaching a given observed phenomenon. There is one feature, common around Africa that connects together and justifies both from a positive and a normative perspective my choice of focusing on the constitutional process. 

In Africa the fundamental constitutional issues of the state, both in terms of legitimacy and of extension are not solved. Most of the boarders of the African States are mere colonial legacies culturally connected with a nineteenth century European ideal of nation state that has always been entirely foreign to Africa. Nations and ethnic groups are almost always located across the boarders so that the boundaries of the nation and those of the state practically never overlap. The consequences of this unprincipled importation of the Western State are extended unrest, war and genocide. Examples are easy to find and the Rwanda-Burundi-Congo saga between Tutzi and Hutu is just the most recent and bloody. Boarders are often the object of armed controversy such as that involving now Eritrea and Ethiopia. It would be very reductive to see this conflict, as many others modern African ones, as simple disputes over a few square kilometers of territory. 

In this unstable and changing context, a genuine constitutional process might not and should not take for granted the status quo both in terms of existence and of extension of the state. This is why a peaceful institution building exercise is more significant than its outcome for the time being. Reaching a constitution perceived as final and emphatically advertised as opening a new era might sometimes even be a step backward from peace and stability. Given the high symbolic value of any constitutional document, if there is no proper participation of all the people concerned (whatever their state belonging might be at the moment) the whole enterprise might backfire. In other words, as a paradox of modern Africa, flexibility and willingness to experience alternatives to the Western State is strengthened by negotiated constitution making processes but might be weakened by their written products. Even if the paradox was not accurate, it remains true, in Africa as everywhere else, that legal form without informal constraints over the use of armed political force does not solve any of the institutional problems affecting development. 

South Africa: The south African Constitution making process, can be considered beginning in February 1990, when President De Klerk officially announced his intention to release Nelson Mandela, the historic leader of the ANC detained for 27 years on political charges. The previous tragedy that the process was aimed to solve was, as it is very well known, apartheid. The main target and ambition of the process was an equal society. 

Among the reason, mostly demographic and economic, of this process of power release by the white minority usually offered are: high international pressure, internal political resistance mostly organized by the ANC, internal division of the whites, not all of whom were racist. It would be beyond the scope of this paper to discuss these issues. Certainly the South African process has enormously benefited from international participation both economic and political. It is fair to consider the process the only important success of Butros Ghali's tenure at the United Nations. 

In September 1991, after some negotiations (and the repeal by the Government of the symbol of apartheid, the Population Registration Act), representatives of 27 political organizations signed a 33 pages document, the National Peace Accord, containing the rules of the game for further negotiations aimed to general elections. After more than two years of negotiation in an increasingly violent environment, mitigated by a thorough effort of Constitutional education of the population lead by an independent Constitutional Commission, the Provisional Constitution of the Republic of South Africa (Act 200 1993) has been approved in December 1993. The provisional Constitution has been decided to enter in force on April 27 1994, the day after the beginning of elections. It contained the fundamental principles that the final Constitution, to be approved within two years by the newly elected Parliament in a Constitutional Assembly Capacity had to respect. 

Within a rough oversimplification of a complex political process, we can say that the main tension that the Provisional Constitution had to solve was between the political parties representing the black majority (notably the ANC) that could easily be predicted to win the elections, and the political forces representing the white minority (and the Government) fearing that their rights could be violated in a retaliatory attitude of the formerly oppressed backs. The former political forces were emphasizing the lack of legitimization of the Co. De. S.A. (Convention for a Democratic South Africa) the negotiating body in which formal negotiations were carried on since late 1991, in which only seventeen political groups and the Government were represented. The Government, on the other hand, was emphasizing the need of securing the rights of the minorities against the feared tyranny of the majority. 

The solution worked out in the provisional Constitution has been thoroughly original: the compatibility of the final Constitution with fundamental principles contained in the Provisional one had to be certified by the newly established, highly independent and respected Constitutional Court. The Provisional Constitution, moreover, institutionalized a power-sharing national unity government to stay in power until the 1999 elections. After the elections (Mandela's African National Congress 62.6%; De Klerk's National Party 20,4%; the Zulu Inkhata Freedom Party contrary to the process until the last minute 10,5%) the new Constitution has been approved and voted with the required majority in may 1996. On September 6 of the same year the Constitutional Court with an impressive work of review of the whole document has declined certification until some modifications were introduced. After the changes have been entered by the Constitutional Assembly on December 10 1996 (Act 108, 1996) the Constitution of the Republic of South Africa was finally promulgated, completing this phase of constitutional process. 

From the perspective of the process two aspects of the Constitution are to be emphasized at this point. First, the creation of a Constitutional Court and of a detailed Bill of Rights, entrusts in the high Court a huge institutional responsibility for the following unfolding of the South African constitutional life. This institutional solution represents a dramatic break with the previous form of unlimited Parliamentary sovereignty inherited from the British Westminster system that has been so much distorted in racist South Africa. Second, the consciousness of the needs of a difficult transition has lead to the creation of an impressive variety of independent constitutional authorities which can be seen as sharing the function of thorough constitutional education of the people as well as of continuing an effective constitution making process in the sense of creating the informal constraints that can make the paper law effective. Among others, we find a Human Rights Commission in charge of the effectiveness of the bill of rights, a Gender Equality commission to tackle the difficult issue of women integration, a Public Protector modeled on the Scandinavian Ombudsman and an Electoral Commission. 

Eritrea: Eritrea started the constitution making process after thirty years of independence war. Such war was surrounded by significant indifference and even hostility from the International community. Its main purpose can therefore be considered the assertion and international recognition of a new State after decades of oppression from Ethiopia. 1991 is the year of the final military victory of the armed struggle against Ethiopia begun in 1961. In may, Asmara has been liberated and the day after was the turn of the port of Assab. 

Menghistu Haile Marian fled Addis Ababa on May 21, following defeats from both the Eritrean Front (EPLF) and the tigrine military organization in Northern Ethiopia (FDRPE). Very short negotiations in London (may 27 and 28) with the assistance of the United States were enough to persuade the new Ethiopian rulers to recognize the right of the Eritrean people to decide over their future. The deal, ratified by a Conference for Peace and Democracy attended by 25 Ethiopian political groups, held in Addis Ababa in July, was cut in the following way: Eritrea could decide by means of a referendum to be held by 1993 whether or not to create an independent State. In consideration Ethiopia was to be granted access to the sea from the port of Assab. 

The Referendum was held between the 23d and the 25th of April 1993. 99.8% of the people expressed a "free and fair" vote for the creation of a new independent and sovereign State. On May 24, 1993 the second anniversary of the liberation of Asmara independence has been officially declared. Four days after Eritrea became an official member of the United Nations. 

After more than five years from that emphatic day the Eritrean people have not been called to the polls. Nevertheless a full-fledged constitutional process with a final document approved but never signed in force by President Issaiah Afeworki has been carried on. The legitimating factor has been of an effective and charismatic guerrilla leadership and an almost unanimous vote for independence interpreted (by such leadership) as a full endorsement of its power. Interestingly, the legitimating power of military effectiveness has been used as a substitute for elections as recently as last summer when the relationship with the new Ethiopian leadership dramatically changed. 

The Constitutional making process was started very soon by the Front, which became both provisional government and single political party. In February 1994,infact, the EPLF ( Eritrean People Liberation Front) was officially transformed in a political party and changed its name into People's Front for Democracy and Justice. The main formal sources of Constitutional law in Eritrea are Proclamations 37/1993 and 52/ 1994. Such sources set forward the constitutional process aimed to the creation of a final Constitution (by 1997) as well as to general elections. 

According to the Proclamations, the National Assembly (made almost entirely by Front's officials) had to create a Constitutional Commission with the duty to draft a proposal of Constitution and to develop the instruments to guarantee the participation of the people in the Constitution making process. The product of that process was to be adopted by an "organ representing the people". By Proclamation 55 1994 the Constitutional Commission of Eritrea was established. 

According to Art.4 the Commission had to animate a national constitutional debate and constitutional educational process by means of public workshops and lectures on constitutional principles and practices. After this phase the Commission had to propose a first draft to the Constitutional Assembly. After a discussion within it and more public debating, the final draft ready to be officially approved by a democratically created representative organ had to be submitted. 

The Constitutional Commission formally took office on April 17 1994. It was made of fifty members nominated by the National Assembly in such a way to represent rural and urban population, different ethnic and social groups, former guerrilla soldiers, members of the Eritrean people abroad and all individuals capable of contributing to the constitution making Process, in observance of the language of the Proclamation. Ten of its members made the Executive Committee. Its chair was a prominent Eritrean legal scholar, educated and teaching in the United States, for many years active as a supporter of the EPLF from abroad. 

A number of subcommittees were created for the different chapters of the Constitution with the aim to collect information and sources needed for the successful drafting and for a clear perception of the issues and the choices to be made. A Civic Education and Public Debate Committee, possibly framed after the South African experience that lead to the Provisional Constitution, organized hundreds of meetings in the cities, villages, countryside to involve the population and the soldiers in the military facilities. Meetings were also organized abroad within the Eritrean communities. Eventually even stable offices of the commission were located in many communities to explain the process and absorb input. 

Interestingly, this impressive effort was completed by the creation of two consulting committees. One was made of fifteen foreign experts in constitutional law from the United States, Europe, Africa and the Middle East. The other was made of forty-five elders and religious leaders of different groups experts of traditional customary law. While the involvement of the former was technical or perhaps aimed at international legitimization of the process, the latter was less technical and more legitimizing. Both these committees met and the different position papers created by the Commission were thoroughly discussed in an International Conference held in Asmara in January 1995. The (first) Draft Constitution has been submitted to the National assembly in July 1996 and approved with a few amendments. The draft has then be discussed again throughout the population and in March 1997 the final draft of the Eritrean Constitution has been approved and was supposed to be discussed and approved by an ad hoc elected Assembly. In fact it has been approved by a body entirely dominated by the EFDJ and possibly because of the new international situation never signed into law by the President. 

Puntland State of Somalia: Puntland, the territory north East of Somalia, also known as Mijurtinia recently started its constitutional making process in an attempt of reconstruction after eight years of a civil war disrupting the whole Somalia. The Puntland Constitution making experience stems from conditions of relative peace and prosperity of this region, mostly populated by Darod people. Midjurtinia (Puntland from the old Egyptian name of this area) was traditionally ruled by a king, the Sultan or Bochor. Traditional leadership, decentralized in many local elders, is still very vita. 

When the civil law erupted in Mogadischu and throughout the country after the fall of President Muhamed Siad Barre in January 1991, many white collars in Mogadishu, originally from Puntland, came back home carrying along political expertise developed during many years in the capital, where many Darod under Siad's rule have been able to occupy important political posts. But Midjurtinia also suffered under Siad, as witnessed by the long incarceration of the present Puntland President elect Abdullaahi Jussuf. 

A number of the first parties created to resist Siad Barre's dictatorship, most notably the SSDF, were created by Puntland people. A number of these anti-Siad politicians came back from abroad. In an effort to regain law and order indispensable for the thriving trading activity across the sea, this sophisticated leadership frustrated by the continuous failures of dozens of general Somali peace conferences, (in Djibouti, Ethiopia, Yemen, Kenia, Egypt, Somalia among other) decided to try a different path. 

After total rejection of the agreement among faction leaders signed in Cairo (basically an accord between the Ali Mhadi and Aidid clans) a conference "to redefine the political destiny" was called in Garowe on March 1998. At this first conference a decision was taken to start a thorough constitutional process based on three fundamental points.  A) to abandon the notion of creating Somalia from top down approach and replace it from bottom up approach. B) to propagate for other Somali groups and territorial entities to create similar administrative systems. C) after the establishment of regional administrations, to begin negotiations for the reunification of Somalia on federal bases. 

The Constitutional process as far as the future federal Puntland State was concerned was scheduled to start on May 15 with a Constitutional Convention in Garowe aimed to approve a transitional constitutional charter, and to elect all the officials of the new State. The issue of legitimacy was entirely delegated to that traditional leadership that has been recognized the merit of not allowing the North East of the country to be as badly disrupted as other areas. The traditional leaders were supposed to select on local bases the representatives of the regions of Sool, Sanaag, Nugaal, Mudug, Bari and Buuhodle District "who are descendants of same ancestor" acting as delegates to the Constitutional Convention of Garowe. A preparatory committee of 25 members, representative of the different areas as well as of different political groups and religious leaders was also appointed with the task of drafting a proposal of a Constitutional Charter to be discussed, changed and approved by the conference. 

The International community has been approached for help in preparation of the Constitutional Convention. The request of help was treated with a lukewarm attitude. Two of the area involved, Sool and Sanaag were formally part of the former British Somaliland (North West of Somalia) that had long declared itself independent short after the beginning of the civil war. Somaliland has never been formally recognized as a State, but de facto a large involvement of international NGO's occurred. The fear was that the secession of Sool and Sanag could create troubles. Consequently, the only help provided has been a small group of four scholars under the coverage of the United Nations Development Office for Somalia. Such experts met with the preparatory Committee in Garowe in the month of April and a document has been produced to serve as a base for the Constitutional Conference. 

After hectic consensus building activity by the preparatory committee, the Constitutional Convention was finally opened in Garowe under the chairmanship of a senior traditional leader on June 6 1998.33 The Convention was attended by 512 official delegates representing the regions and the Somali Diaspora abroad. The conference was finally over on July 23, 1998 with the President and Vice President of Puntland sworn in office with very large majorities, the House of representatives of 69 members duly appointed by the local traditional leaders, and many more important decisions taken about the provisional Constitutional form of State. The unfolding of the conference, a remarkable example of institution building gymnastics, would deserve a paper itself. Suffice here to say that unanimous agreement of the elders was always sought on difficult issues before voting and that a number of changes to the document prepared with International assistance, not merely cosmetic, where made at the convention. 

The approved provisional Constitution of the State of Puntland does not spell out the next phases of the process in detail. However a Constitutional Preparatory Commission, inspired by the Eritrean experience, has been provided for in art 28 of the Charter. The Article reads as follows: "The House of Representatives while consulting with the Executive Council and the High Judicial Council will appoint the Constitutional Preparatory Commission which shall consist of:  members of the House of Representatives, members from the Judiciary and Attorney General's office, members representing the executive Council and valuable members who the Executive Council will appoint- from the public and foreign experts if needed. 

Although article 28.4 does not spells this out, it is clear that such vote, in the intention of the Constitutional Convention, should be by popular Referendum. Indeed Art. 13 expressly bounds the Executive Council to "organize and support the work of a Constitutional Commission, and prepare a Referendum to endorse the Constitution". Moreover President Yussuf in his first presentation in front of the House of Representatives expressly pledges that: "After completion of the Puntland Constitution the Government shall establish a committee which carries out the National Referendum and the total acceptance and approval of the Constitution by the People of Puntland." 

Finally it should be mentioned that, realistically, article 34 of the Constitution provides as follows: "If for any reason after the three transitional years, the Constitution is not ready, the House of Representatives and the Executive Council will automatically be dissolved. The responsibilities of the President should be transferred to the Chief Justice of the Supreme Court, who is required, within thirty days to call for a conference in which all the regions of Puntland will participate to discuss the new circumstances". 

Commonalties and differences of background: The three constitutional experiences that I have briefly described, although very different from many points of view, share some important aspects. To begin with, these constitutional efforts are responses to genuine revolutionary moments. This is not a process of constitutional reform aimed at improving the existing institutional structure. There is a necessity here of a new start aimed at a new basic institutional arrangements. The previous institutional structure (the Apartheid law in South Africa; Ethiopian Law in Eritrea; civil war tribal legal decentralization in Puntland) is considered entirely unacceptable; the institutional actors are new or at least in search of a new formal legitimization.  These are constitutional processes aimed to a genuine change, in a sense to the building of an institutional structure capable of governing peaceful, wealth maximizing transactions. As all processes of institutional change, also these ones are characterized by important aspects of continuity. Not only the undesired kind of institutional continuity, a sort of legal path dependence that might frustrate attempts to change. There are aspects of desired continuity. 

All the three experiences are eager to save something of the existing informal institutional structure. South Africa has developed, before and during the apartheid era, a remarkable legal culture that is willing and eager to maintain. Eritrea has organized in the occupied territory an institutional structure based on military hierarchy that was successful in creating a sense of self-sufficiency and of responsibility that the system is willing to keep. Puntland is proud of its traditional leadership and emphasizes its role to an extent that to the best of my knowledge is unprecedented. 

The point of departure, however, could not be more different. South Africa enjoys a modern administrative structure that is the most advanced in Africa. The State has always been strong and well developed. The constitutional process was aimed to a change in the political leadership, to an enfranchising of the majority of the people. The real issue here was occupation of the positions of power in a well-organized, though racist, State hierarchy. The equality of formal possibilities was at stake. Such predominant worry for equality is reflected in the text of the Constitution that never mentions multi-ethnicity in a remarkably multiethnic environment. 

In Eritrea the administrative experience of the guerrilla in the territories was more similar to the hierarchical structure of a State or of a Party than to a decentralized model of power sharing. Schools, hospitals and other public goods were successfully provided in the guerrilla-occupied territories. Moreover, the Ethiopian State never ceased to claim sovereignty. A State and a hierarchical organization never really stopped to exist in the areas of the country, most notably Asmara, that were still under Ethiopian rule. 

Only Somalia completely collapsed as a State. Since the beginning of civil war this is the one spot on earth in which no State organization, however tiny and ineffective, claims sovereignty. Puntland was a society that has entirely decentralized its power. Peace and order have been kept by traditional arrangements. There were no hierarchically based police, no army, no schools, no hospitals. All functions usually carried on by the State were de facto privatized. Possibly Islam played an important role from the perspective of organizing the society since it was one of the few concentrated depositories of political power. True, the nomadic character of much of the Somali people never allowed the Somali State to develop as a territory-based centralized organization as elsewhere. The absence of it in Puntland might consequently be interpreted more of a signal of continuity than of change. However, the colonial experience and thirty years of independence had built in Somalia some hierarchy that is now disappeared and that the constitution making process of Puntland is trying to rebuild. 

Summing up comparatively we can detect a continuum in the degree of centralization of power and of development of a State institutional structure from South Africa to Eritrea to Puntland State. Legitimacy and Participation: An important aspect from which to compare constitutional processes is the degree of political pluralism. From this point of view, South Africa and Puntland State show some analogies. The Eritrean experience stands alone. 

Both in Puntland State and in South Africa the general balance of political power during the constitutional process has been very unclear and certainly never clearly in the hands of one group. In a way, both in South Africa and in Puntland, internal political division among different groups (political or ethnic does not matter here) could (and in Puntland still can) stop the process in any moment. This apparently negative aspect is nevertheless a signal of genuine competitive constitutional making experience aimed to draft rules of the game with no clearly defined group leading the dance. To put it within the armed unarmed metaphor, the "armed" were divided and there was substantial competition over arms. Constitutional making activity substitute in a peaceful way armed competition. 

In Eritrea, on the other hand, after the success of the armed struggle the power structure and the monopoly of arms has always been clearly in the hands of the EPLF. There is no competition for power going on. The constitution making activity does not substitute internal armed fighting that would not occur anyway given the balance of political power. In other words, the constitutional process has been an invisible hand dynamic in South Africa and Puntland, while in Eritrea it has been a centrally planned decision. (This incidentally explains the continuing procrastination of the idea of pluralism of political parties). 

This does not mean that important issues were not at stake also in Eritrea. Suffice to think about the issue of gender integration, de facto reached by women fighters during the war and now creating so many problems to be recognized by the traditional culture of the society. Nevertheless, this issue is possibly less dramatic than the choice between an Islamic and secular system in Puntland or the degree of effectiveness of minority protection in South Africa. For at least one reason, the positions conquered by women during the guerrilla were never threatened at the Constitutional level. They were actually fostered by the regime. In Puntland the tension between Islamic conservatism and secular leadership is a much more close case. The Constitutional charter shows the compromise in a question that certainly is not solved yet. 

Something similar can be said for the issue of traditional leadership and monarchy in South Africa, a question that some decentralized aspects of the constitution have been able to push at the local level. More clearly the issue of effectiveness of minority protection can at any moment blow at the roots of the new constitutional equilibrium. The idea of involving the masses in the process has been pursued both in South Africa and in Eritrea. This might be a transplant from the former to the latter. In both cases this attitude was not however what I would regard as a bottom up experience. True, it was immediately clear, both to the EPLF and to the provisional government stemming from the South African Negotiations, that the constitutional process could not remain a mere professional business. Public participation in the form of seminars, discussions, conferences etc. had a legitimizing function of the power arrangement leading to the Constitution. It possibly had also a fund rising function (particularly from communities abroad and International institutions). 

It is very unlikely that it had many chances of receiving actual observations from the people if not at a very marginal level. From this perspective can be charged of having been a slightly paternalistic approach. A good example can be the issue of traditional leadership. There is no question that in the South African as well as in the Eritrean rural society, such kind of leadership still enjoys tremendous influence. Its inclusion in the Constitutional process could not be avoided. The political leadership however has been successful in reducing it at a rather "make up" level rather than allocating genuine powers or considering it thoroughly influential in the making. 

To the contrary, in Puntland the real novelty has been the "bottom up" nature of the effort. The participation at the Garowe conference and at the preparatory phase was quite spontaneous and the large number of delegates, selected by the traditional leadership, was possibly evidence of real grass root involvement of a large number of people other than professional politicians or lawyers. The impact of these people is clear (in the good and the bad) if one compares the document submitted by the preparatory committee with the final Charter produced after the two months of Constitutional convention in Garowe. 

This effective, popular participation in the making of the document was almost absent in Eritrea where people were more educated about choices taken by others than involved in making them. The overwhelming vote for independence in 1993 was interpreted to make up for any other lack of political pluralism. In South Africa although the election of the Constitutional Conference gives to the charter a much stronger democratic legitimacy at least for western eyes, the whole process was framed in order to avoid a majority kind of democracy. The Constitutional Court's decision making was used to "certify" that the draft produced by the democratic elected people was not at odds with the deals struck by the political elite. Again this process has been run from the top. 

It remains to be seen whether the Puntland experience will actually involve a substantive amount of ordinary people. One only needs to consider the actual situation in Africa, affected by a high degree of illiteracy characterizing the society to accept that a certain degree of top down decision- making is completely unavoidable. Nevertheless the failures of democracy and participation are usually less dangerous than those of authoritarian rule. Certainly while the former might itself lead to decentralization of institutional constraints, (useful gymnastics) the latter only reinforces present models of African leadership, a leadership that never solved the fundamental problem of the peaceful succession. 

Professionalism: Generally speaking, one can say that the amount of professionals in law involved in a constitution making process is a variable depending on a large number of factors, the availability of local professional lawyers and the degree of political openness of the system being the most important. The willingness of the international community to cooperate might be another important factor. 

One could detect the optimum level of professionalism in constitution making somewhere between two extremes. This is between a purely technical constitution, in which professional expertise dominates the formal document and a purely political product in which a document is drafted outside of any technical control. In the first case, the document is likely to have a somewhat cosmopolitan flavor, to be a depository of prestigious international solutions but at the same time to be poorly adapted to local circumstances. Professional lawyers tend to work outside of contact with the felt needs of the society. A purely political constitution, on the other hand might be much more original and suited to the local circumstances. The problem is that the lack of professional culture makes it unlikely that the worries of the political forces involved in the process might actually be reflected by the constitutional document in a coherent way. In other words, political desires might be expressed at a semantic level that makes them entirely void of effectiveness once we come down to the real life of the law. 

It is impossible to say ex ante what is the optimum mix between professionalism and politics, so that the previous observations have no normative meaning whatsoever. Nevertheless, as an analytical device for comparison, the described tradeoff might be quite useful. Professional law can be either the product of local culture or an import from abroad. Typically in Africa the latter is the reality. One can generally observe that the more local professionals you have available for constitution drafting purposes the less you need foreign experts. One could therefore predict that South Africa with its well-developed legal culture would not import much expertise while Eritrea and Puntland would be much in need of transplants. 

The highly developed and educated legal community of South Africa, particularly the academic one, was not, in general, particularly compromised with the apartheid régime. In South Africa, as a consequence there was plenty of technical legal expertise although unevenly representing the black majority. Nevertheless the South African constitution making process has been significantly helped by a very large number of international experts, mostly from the United States and Europe who have been active particularly in the drafting of detailed technical rules on such things as local administration, taxation, organization of justice etc. 

Eritrea did not enjoy such a developed community of local professional jurists. A few very well educated lawyers, usually with degrees from USA, France, Italy or the USSR, were indeed available and one of them served as the chair of the Constitutional Commission. This however was far from enough and the reliance on foreign expertise has been more a matter of necessity that of choice. As to Puntland, the local legal expertise is close to zero. There has not been any significant return from the Diaspora, and even lawyers trained at the Italian University in Mogadishu were not in a self-confident attitude. Actually the desire to cooperate with international scholars was more in their side than in that of the political leadership. 

The degree of participation of foreign lawyers is also a function of the openness of the local political and legal culture. The legal culture was traditionally highly open in South Africa with a large number of internationally recognized legal scholars maintaining contacts in such places as Scotland, Germany or the United States. Such academic connections were important in keeping South Africa on the chart during the internationally ostracized apartheid regime, and have been even more important in selecting the international experts to be involved in the reconstruction of the rule of law, when experts have been involved from all over the places, particularly the United States. 

Eritrea is politically very suspicious and the relationship between law and politics is realistically considered very close by the local authorities. Legal scholarship and research, particularly by foreigners, is not encouraged and the attitude towards customary law seems rather lukewarm at this point. Despite this attitude, some connections have been worked out mostly with Americans, Dutch and to a lesser extent, Italian legal scholars. As already mentioned foreign jurists have been formally involved in the constitution making process, although the degree of effectiveness of their impact is not clear at all. 

In Puntland foreign participation has bees an issue, particularly because of the very careful attitude of international cooperation and donors after years of failure of Somali peace talks. Foreign experts have been offered as a technical help to the preparation of the Garowe Constitutional Conference by the United Nation Development Office for Somalia. But this was not exactly what the preparatory committee, eager and in need of direct financial help was looking for. As a consequence, part of the more traditionalist components of the committee had a less open attitude towards foreign participation. Nevertheless the international contribution to the preparation of the Charter was not trivial and a foreign participation is contemplated within the Constitutional Commission whose role is described in the charter approved in Garowe. In a way both in Puntland and in Somalia international involvement has been an issue because of the careful attitude of the International community in front of the political process of these countries. To the contrary, in South Africa where the international participation has been crucial from the very start of the political process, and where a well-developed local academic community was available, international professional involvement came as a matter of course. 

Summing up, the relationship between law and politics is once again crucial in understanding the process of legal development in Africa. If professional law successfully vindicates its autonomy from the political process, then it becomes entirely natural to take a cosmopolitan approach to the matter and look for foreign technical aid. This has long been the case in South Africa. A high degree of legislative positivism allowed professional lawyers to passively witness the destruction of the rule of law during the apartheid era under cover of legitimacy of whatever was formally law. International institutions such as the World Bank, after the end of the cold war gave up the assumption of the connection between law and politics which has long precluded them to invest in the upgrading of legal systems 60. In South Africa these two conditions have created the ideal environment for a thorough and knowledgeable technical involvement in the constitution drafting. And the outcome is technically admirable and actually sets forth a model for the new generation of African written constitutions. 

In Eritrea and Puntland State the wonderful fiction of the neutral and technical nature of constitutional law has been more difficult to accept: the lack of a local positivistic legal tradition, and the fundamental structural characteristics of legal systems where political decision making is still hegemonic on the law work in the direction of keeping law and politics strictly connected in the constitution making process. Consequently, witnessing foreign (technical) involvement in a process that is considered deeply political develops in some influential quarters the (legitimate) fear of neocolonialism. Generally speaking, the observation of these three patterns of constitution making confirms the difficulty of keeping separate what is technical from what is political in constitutional law. 

Conclusions: Participation and legitimacy live in Africa a life that is entirely independent from elections. Elections have mostly an international legitimating role with little internal impact. In South Africa most of the constitution making process was precisely aimed to reduce the foreseen outcome of democratic elections on the Constitution. In Puntland a high level of public participation was reached entirely outside of any idea of elections. In Eritrea elections have been promised but never actually carried on. The have been felt useless. Legitimacy of the leadership is grounded elsewhere, typically in the war. Generally speaking traditional legitimacy and skillful use of force are still leading legitimating factors in Africa. How these notions might become compatible with a formal constitutional framework is the present challenge that requires creativity and open mindedness on lawyers and political scientists interested in the phenomenon. 

On the professional side, one can observe that the shopping around is quite extensive. Certain aspects of successful western experiences seem to attract the interest of African constitution makers. Constitutional adjudication is felt as important everywhere. The court in which is vested does not matter so much. It might formally be a supreme court or an ad hoc constitutional court. What matters is that it is important to limit the authority of the legislative and executive power. Constitutional adjudication is also limited to the highest levels of the judicial hierarchy. Decentralization, federalism, subsidiarity are also important notions taken from the more advanced constitutional experiences of the west. These are however delicate issues, encroaching in the fundamental stake of ethnicity. As a consequence of their political temperature the choices are wisely kept quite ambiguous. The presidential model borrowed from the United States seems the most successful form of government. This scenario offers the impression that seen from outside of it the Western legal tradition is made of a few fundamental assumptions that are quite common through it despite differences in details. Among these there is certainly the idea of a strong professional control on the political process through courts and legal culture. While the former are part of the formal institutions and the choices regarded them can be reflected by a formal document such as the Constitution the latter are part of the informal institution building that is much more difficult to create. 

Even if this paper was focused on the process and not on the final product there is one data that I still like to share with the reader not so much to satisfy his curiosity as much as because it is puzzling and difficult to interpret. The outcomes of these three processes share an impressive amount of fundamental characteristics. This of course might be interpreted in two ways. Either the connection between constitutional law and the political process is merely apparent and constitutions live a life that is rather independent from the political process that lead to them, or there are a few fundamental characteristics of African constitutions stemming from a genuine process of local adaptation of the western formal institutional setting that we call "constitution." 

The common basic characteristics are: a) Strong President that is the chief of the executive. b) Rather light and weak legislative body. c) Emphasis on the independence and strengths of the judiciary also empowered to constitutional adjudication. d) Recognition of traditional law and of a moderate degree of legal pluralism. e) A significant number of independent agencies. 

On formal grounds, one can witness a rather detailed language braking with the western tradition of short constitutions merely containing principles. These constitutions attempt to draft the main lines of the organization of the State. While points a) and b) seem quite coherent with a strong position of the African chief, the other points are either clear attempts to break with the long tradition of weakness of the judiciary in developing countries (c and e) or realistic recognition of the fact that the State faces quite substantial competition from alternative decision making centers. In a sense points c) and e) are the real challenge of modern African constitutional law. The Courts, however, have neither the purse nor the sward. Why should the armed man obey to them?

3.8.2.2 Institutions of democracy in Africa  





In their book
, Frnaklin and Baun, argue that the very existence of the institutions of liberal democracy as well as a commitment on the part of power holders to reflect those democratic institutions in reality are the most critical factor to the development of a democratic culture. The book states that checks on power, representative government and guarantees of individual rights and liberties are the central elements of liberal democracy. 
 H. W.O. Okoth-Ogendo, Constitutions without Constitutionalism: Reflections on an African Political Paradox, in Constitutionalism and Democracy: Transitions in the Contemporary World (Douglas Greenberg, Stanley N Katz, Melanie Beth Oliviero, Steven C Weatley, Eds., 1993)

After independence in countries such as Kenya, Tanzania, Malawi, Zaire and Zimbabwe, state elites proceeded to insert new devices whose purpose was to re-centralize power as it had been under colonial rule. Four main devices were used; the first was the extension of appointive and dismissal authority of the chief executive to all offices in the public service: civil, military, and ``constitutional,`` such as those of judges and attorney-general…The second was the subjection of political recruitment at all levels (local, municipal, and parliamentary) to strict party sponsorship, the more effectively to monitor commitment to regime values. In large number of countries, this particular device has led to a rapid transition toward the dominant or one-party state. 

The third device was the extension of the coercive powers of the state by allowing extensive derogation from Bills of Rights wherever these were justiciable. This expansion was accomplished by the removal (weakening) of parliamentary supervision of emergency powers, and then, by so subjective a redefinition of conditions under which those powers could be invoked that any meaningful inquiry into the bona fides of any particular action excluded. The fourth, perhaps the most interesting device, was to ensure that the constitutional order conformed to the inherited legal order; this device was often preferred whenever conflicts arose between the provisions of the constitution and those of specific legislation. 

As these and other devices found their places within the ``constitutional`` framework, so did the view that the constitutional arena, if properly controlled by the state elites, offered a more efficient and effective environment for the resolution of political conflicts than even the party and certainly the electorate at large. Indeed, by translating a political option or decision into a constitutional device or norm, state elites gained the added advantage of passing on the problem of enforcement or supervision ultimately to the judicial arm of government. A run to amend the constitution to deal with a political crisis became increasingly attractive as method of reestablishing equilibrium within the body politic.  

Three aspects of the reconstitutions of most African states stand out as the clearest evidence of that result. The first is the emergence and the predominance of a form of imperial presidentialism, the second is a perceptible shrinkage of the political arena, and the third is the preeminence of discretion as the basis of ``constitutional`` power. The fusion of executive power in a single individual was evidenced by: the supremacy of the office of the president over all organ of government, the immunity of the president from the legal process, civil and criminal, as long as he remains in office, the indefinite eligibility of a president for reelection and finally, the high degree of paranoia that tends to surround the exercise of executive power in Africa, which is visible in the high attrition rate found among political functionaries and public service bureaucrats in many governments. The second aspect of the reconstitution, the shrinking political arena, was featured by recasting the political parties into different kinds of instruments; instead of expanding the arena of politics, political parties have been used to shrink it…primarily through constitutional and other legal instruments that confer supremacy in matters of public policy on a single political party. The third face of the reconstitution, the preeminence of discretion as the basis of ``constitutional`` power, resulted in unlimited/boundless discretion on the part of the administration by making the operative concept of national or public security deliberately fuzzy and by exercising security powers without recourse to a declaration of emergency. 

3.8.2.3 Review questions

Essay type questions 

Answer the following questions. 

1. To Ugo Mattei, what are the central problems of constitutions in Africa?

2. Describe the concepts of: 

a. Professionalism and 

b. Legitimacy as used by Ugo Mattei in his article reproduced above.

2. Explain the main differences, if any, among the three constitutions Ugo Mattei addressed in the above article.

3. What is the meaning Ugo Mattei attached to constitution-making process? Is it a one-time affair or an on going process? 

4. What does constitutional legitimacy mean for Ugo Mattei? 

5. Does Ugo Mattei outline the common defects in the existing constitutions in Africa? If he does, what are they? 

6. Can you put the three constitution making experiments discussed in Ugo Mattei`s article in a spectrum in terms of technical legitimacy? Can you do the same in terms of popular participation?

7. Which group do you think should be involved in making a constitution for its acceptability? 

8. Can you outline the features of the reconstituted post-independence constitutions in Africa?

9. What are the elements of liberal democracy? 
3.8.2.4 Issues of constitutionalism in pre and post-colonial Africa  

H. Kwasi Prempeh, Marbury in Africa: Judicial Review and the Challenge of Constitutionalism in Contemporary Africa,  80 Tul. L. Rev. 1239 (2006)
The Challenge of Nation-Building and Development-Colonialism in Africa left in its wake immense challenges in multiple areas. The two most pressing of the challenges, at least in the estimation of the first generation of African leaders, were nation-building and social and economic development. The colonial project in Africa meant coercively administering as a centralized unit a collection of disparate peoples, some of them with long pre-colonial histories of autonomous existence and mutual rivalry. With independence won, the foremost challenge for Africa's new ruling class was how to "hold together" and mold into a nation what was, in essence, a patchwork of separate groups involuntarily placed under a common sovereign by colonial design (or in some cases, by colonial accident). As Kwame Anthony Appiah has noted, "Europe left Africa at independence with states looking for nations." 
Yet there was no question of undoing the legacy of colonialism. Within the various colonies, it had become clear even before the process of decolonization was complete that the African nationalist elite at the head of the anti-colonial resistance--and heirs apparent to the colonial authorities--had no intention of dismembering the colonial state and returning to pre-colonial formations. For all intents and purposes, the colonial project, however objectionable, was a accompli, and Africa's anti-colonial elites (and postcolonial rulers) had every intention of holding on to the colonial inheritance. The question was how to accomplish that task. Compounding the challenge of nation-building was the massive deficit in social and economic development that was passed on to the new African elites along with the colonial state. According to Kwame Appiah, "The colonial states were made for raising--not spending--government revenues." 

[O]nce roughly half of the colonial government revenues had been spent on paying for expatriate bureaucrats and another sixth had been spent on servicing loans raised for capital expenditures, many of which were in the interest of control rather than development, there was little left for the cultivation-- through education, health, and social services--of human capital. In consequence, Africa's new states emerged from colonialism with monumental needs in health, education, domestic industrial output, employment, public infrastructure, and indigenous control of the economy. 

For Africa's founding elites, the urgency of the twin challenges of nation building and development assumed the character of a national emergency. The metaphor of war--"war against illiteracy," "war against disease"--was one that was commonly invoked by postcolonial African governments to underscore this fact. The crucial question, however, remained what model of state and economic organization would best meet this challenge. Various factors conspired to make the authoritarian model the easy choice. Within the founding generation, the dominant opinion (but one that was contested even then) was that multiparty democracy and decentralization of power would encourage partisan mobilization and resurrection of those pre-colonial identities and multiple sovereignties that colonialism had suppressed but never completely extinguished: "[t]he theory of the single-party regime as the authentic embodiment of the aspirations of nationalism achieved wide currency." Demands  for "federalism" or "a reasonable degree of provincial devolution" to accommodate postcolonial society's disparate territorially based sub-national communities were summarily dismissed as secessionist-inspired "tribalism," as were proposals that traditional authorities be integrated into the local government system, as many had been co-opted to do under the English colonial policy of "indirect rule.

The African elites' preference for centralized power in the name of nation-building was reinforced on the economic side by the argument that the absence, at the time of independence, of an indigenous capitalist class with the means or scale of operation necessary to lead rapid economic development left the state no choice but to step into the void. State-led development, which meant central planning, thus became the preferred model of economic organization. On both the nation-building and economic organization sides of the issue, the preference of African elites for command-and-control solutions had behind it the added authority of influential academic opinion in the West. The scholarly works of such respected Western social scientists as Samuel Huntington, Immanuel Wallerstein, and Thomas Hodgkin, all provided powerful and positive citations for the practitioners and supporters of one-party rule and "strong state" ideology in postcolonial Africa. The few dissenting, but prescient, voices that warned Africa's new elites to shun the path of authoritarianism or unitary centralism were ignored. 

For postcolonial states, proof of the normative superiority of the command-and-control model of economic organization was supposedly self-evident in the big postwar leaps in economic growth and industrialization that were, at the time, associated with the countries of the Soviet bloc and China. From the West, the impressive post war reconstruction of Europe under the Marshall Plan and the success of New Deal interventionism in rescuing the United States from the Depression went to reinforce the belief, widespread in postcolonial society, that the state had the superior capacity--and a duty--to organize and lead economic development. The decision in favor of authoritarianism was made all the easier by the fact that Africa's founding elites would not have to reinvent the wheel. The colonial model and its institutional bequest were readily at hand. It provided "a machinery of government in working order," and obviated the need to create a government one from scratch. Even more important, the infrastructure and example of the colonial state, with its unitary, centralized executive (the colonial governor), centralized bureaucracy, subordinate courts, compliant chiefs, and the exclusion of an organized opposition party, almost perfectly answered the needs of Africa's founding elites. Yet retention of the institutions of the colonial state was not without its contradictions. In particular, it had profound implications for the rule of law--and thus, the role of the courts--in the new postcolonial project. The tension pitted the colonial legal order against the new constitutions bequeathed to the sovereign African state on the eve of independence.

The Colonial Legal Order in the Service of the Postcolonial State-The colonial state in Africa was par excellence a rule by law state, as opposed to a rule of law state. Within the colony, the colonial governor had power to pass and enforce "whatever legislation he thought was right in the public interest." Law in colonial Africa was primarily a mechanism for asserting, enabling, and legitimating state power, not for constraining or limiting it. The object of colonial law was to control and exploit the material, cultural, and human resources of the colony to further the purposes of imperial policy. Instrumental to the execution of the colonial project were the colonial courts, including the "native" courts that were sanctioned by the colonial authorities to enforce "customary law." The judiciary in colonial Africa was, in fact, the handmaiden of the colonial administration. As Ghana's first Prime Minister Kwame Nkrumah would later recall, "the judiciary and the executive under a colonial regime are one and the same thing." The colonial judge wore multiple hats. Among other things, he served as a close adviser to the governor, assisting the latter in the formulation of policy and drafting of legislation for the colony. The colonial chief justice acted as governor during the latter's absence. Colonial judges, including the colonial chief justice, enjoyed no security of tenure, holding office, as they did, "at pleasure." Importantly, the colonial courts were without power to countermand or review decisions or decrees of the colonial governor. In fact, the governor had power, by decree, to deny access to the colonial courts for persons seeking to challenge a legislative or executive act of the colonial administration. Even the governor's local or district representative, the "district commissioner," possessed both judicial and executive powers in the local administration. 

The role played by law and the courts in the colonial project would ultimately inform and shape African nationalist resistance to colonial rule. Recognizing the law and courts as servants of colonial power, Africa's nationalist leaders took an alternative path--the path of political agitation and mobilization. Thus the struggle against colonial rule in Africa, which began to gather popular momentum in the period after the Second World War, was essentially a struggle of politics against law. For colonized Africans, to risk criminal prosecution and imprisonment, even martyrdom, through positive defiance of colonial law became an important political goal and weapon in the anti-colonial resistance. In Ghana (then the Gold Coast), for example, the term "Prison Graduate" was coined by nationalists to describe one who had experienced life in the jails of the British colonial authorities on account of his or her anti-colonial activities. It quickly became a badge of honor among colonial subjects in the Gold Coast. 

For Africa's founding generation, the eventual triumph of anti-colonial politics over colonial rule not only represented the triumph of politics over law, but also affirmed, in their view, the superior legitimacy and efficacy of the former over the latter. Perhaps even more significant for the future course of events, their personal experience of law and of judicial power under colonial rule led Africa's founding elites to view the courts "primarily as the institution through which a government, Colonial or otherwise, imposed its policy behind a cloak of magisterial propriety." Yet, whereas the colonial legal regime had not concerned itself with rights or instilled in judges or African politicians a respect for rights or legal limitations on governmental power, the new constitutions drafted by departing colonizers, and which would be passed on to Africa's incoming governments on the eve of independence, envisioned a postcolonial state of a rather different character. In contrast to the colonial order, the newly independent African state was to be, belatedly and by constitutional fiat, a rule of law state, one in which politics and the exercise of political power would be constrained by formal checks and balances, including an independent judiciary, regional assemblies, opposition parties, and, in some cases, a bill of rights. 

Historian Basil Davidson has identified the continuities and contradictions between the colonial legal order and the new constitutional forms as one of many conflicts between "theory" and "fact" that would bedevil the postcolonial African state: Theory, as the new nation-states took shape, said that government was to be democratic [f]act said that colonial powers had invariably ruled by decree, and decree had been administered by an authoritarian bureaucracy to which any thought of people's participation was damnable subversion. Fact went on to say that the new nation-states inherited the dictatorship and not the democracy, and that anyone who thought it wasn't so had better have his head examined. 

This contradiction was exacerbated by the fact that, alongside the new constitutional precept, the new African state had also received as part of its colonial bequest the authoritarian legal order--the full panoply of colonial legislation, orders, ordinances, by-laws, and judicial precedents--upon which colonial authority had been based. Although the constitution contained the obligatory supremacy clause, asserting the supremacy of the constitution in cases of conflict between a constitutional precept and a preexisting or newly enacted legislation, the latter--the "received law"--was cloaked with a presumption of constitutionality and thus remained in force until affirmatively repealed or overturned. In effect, the African state that emerged from colonialism combined within it an "authoritarian-democratic paradox." Apart from functioning as the default legal regime (because it was that which Africa's postcolonial elites and citizens alike were accustomed to on account of the colonial experience), the inherited (sub-constitutional) legal order, not the new constitutions, "offered African elites real power and the bureaucratic machinery with which to exercise it effectively." 

The problem with the colonial order, however, was that it had been conceived under colonialism primarily for purposes of "domination rather than legitimacy." Its continued deployment in a postcolonial era by the same elites who had fought against it could not be justified or defended on the same grounds. In the end, justification for retaining and enforcing the most authoritarian aspects of the colonial legal order came instrumentally by the name "development." The ideology of "development" would provide the new legitimating rhetoric for the authoritarian legal order and, in time, challenge the legitimacy of constitutionalism in postcolonial Africa.

The Death of Constitutionalism in Africa-In 1964, Tanzania's Julius Nyerere defended his introduction of a preventive detention law with a classic statement of the "development first" ideology: "Development must be considered first. Our question with regard to any matter--even the issue of fundamental freedom--must be, 'How does this affect the progress of the Development Plan?"' The primacy of development on the agenda of postcolonial Africa was indeed affirmed by the world community when the period 1960 to 1970, coinciding with the emergence of sovereign states in Africa, was declared the first UN Development Decade. 

In the beginning, Africa's ruling elites conceded that "development first" could place freedom in jeopardy. In time however, development and freedom would be conceptually harmonized. However, the freedom that mattered was not the constitutionalist's "negative" freedom; what mattered as freedom-- and as development--was "freedom from poverty, freedom from illiteracy and ignorance, freedom from ill-health, and freedom from the hardship and cruelty which exist when a society lacks a basic minimum of social security and social services." These being "positive" freedoms, they carried with them an implied duty on the part of the state to act affirmatively to create the conditions necessary to make them realizable.

Constitutionalism in postcolonial Africa had thus been put on the defensive. But there were more affirmative efforts to discredit and de-legitimize it. Proponents of "development-first constitutionalism" disparaged its liberal-democratic rival as concerned almost exclusively with individual civil and political rights (negative freedom, that is), and not with social and economic rights (positive rights). This distinction was held up as evidence that constitutionalism had a bias for the "bourgeois" rights of a "privileged few," at the expense of the livelihood concerns of the African masses. Constitutionalism, with its focus on restraining governmental power, was, according to its detractors, a needless "brake" on Africa's development ambitions. Law in Africa, it was argued, needed to be an accelerator, not a brake, to the achievement of "people-centered" national development goals.

It was a view that did not fail to persuade even those who at other times had expressed genuine concern about the state of personal freedom in Africa. Thus, for example, Professor Seidman thought it unsatisfactory that "not one of the English-speaking African constitutions addresses itself directly to the issues of economic development, although they are by far the most important problems faced by African governments." Ironically, successor constitutions written by African elites that were supposed to project a "people-centered" vision did not address issues of development or incorporate justiciable positive rights either.

The notion, implicit in the independent constitutions, that African managers of a sovereign state would be limited in their exercise of power where European colonialists had not, provided Africa's postcolonial elites additional grounds to discredit the idea of constitutionalism as a neocolonial imposition designed to keep Africa in subservience. As Ghana's first Attorney General (himself British) would later ask: "If denial of access to the courts was justified in 1948 [when European colonialists were in charge] why was it wrong in 1957 [once Africans assumed full control of the state]?" The fact that the new constitutional forms had been modeled after those of known Western democracies made it easier still to delegitimize them as "alien" to African "traditions" and circumstances.

The decision by Africa's postcolonial elites to delegitimize constitutionalism and instead rest their legitimacy on supraconstitutional values necessarily placed the African judiciary in a rather difficult position, to say the least. The fact that the purveyors of the anticonstitutionalist doctrine were the people's idolized Founding Fathers themselves, leaders like Osagyefo ("Victorious Warrior") Kwame Nkrumah (Ghana), Nyerere (Tanzania's Mwalimu, or teacher), Jomo Kenyatta (The Flaming Spear of Kenya), and Kaunda (Zambia) compounded the difficulty. Credited with leading their peoples from colonialism to sovereign statehood, this first generation of African leaders came to possess a tremendous amount of "charismatic authority," providing them with a reservoir of additional legitimacy with which to underwrite their every agenda. As Professor Nwabueze has noted, the Founding Fathers possessed exclusive "founder rights," which gave them implicit immunity from personal blame for their many errors. 

These various sources of supraconstitutional legitimacy for Africa's political elites created for the African judiciary what was, in essence, a "countermajoritarian difficulty," albeit of an unconventional kind, as it had little to do with any claim by the political elites to superior electoral legitimacy. Inherent legitimacy deficits in the judiciary further weakened its position. The postcolonial judiciary was, after all, a holdover judiciary, one that had been created originally for the express purpose of implementing the colonial project. By virtue of its identification with the implementation of the colonial enterprise, the judiciary had a (recent) history of doctrinal opposition to the anti-colonial or nationalist struggle. As one commentator correctly observed with regard to the courts in postcolonial East Africa, "the courts were commissioned to perform a function within the new Governments of Kenya, Tanzania, and Uganda which they had not performed in Britain itself, nor in East Africa during the colonial period, nor, in any analogous sense, in the vast majority of traditional African societies." 

It did not help that a fair number of expatriate (European) judges continued to serve, on contract, in the postcolonial judiciary, or that the procedures, formalities, language, and other paraphernalia of the courts (including, in common law Africa, the white wig of the English barrister) made them appear socially disconnected from the lives and concerns of the majority of Africans. As far as the majority of Africans was concerned, the courts existed only to enforce the criminal law against the poor and socially disadvantaged.

To put all of this in broader perspective, one also must note that the African judiciary was far from alone in facing this crisis of legitimacy. Other institutions within the African state and society, including some with fairly credible claims to social legitimacy, similarly suffered subordination. These included parliaments, opposition parties, chiefs, the academic community, and the legal profession. Even before Africa's judiciaries had been neutralized, these other potential holders of countervailing power had been rendered impotent. The whole process of reconfiguring legitimacy within the postcolonial state and society had but one beneficiary: the President. In Ghana, for example, immediately following independence, Nkrumah moved quickly to dispense with regional assemblies which had been established under the independence constitution to prevent the central government from overriding certain local interests. Nkrumah also acted speedily to deprive Ghana's historically powerful chiefs of their customary economic power by bringing all "stool" lands under the management and control of the President. With the 1960 Constitution, he gained parallel law-making power as First President, enabling him to circumvent and supersede parliament whenever he deemed necessary. Other African presidents effected similar power grabs.

Under these circumstances, when all other institutions with potential countervailing power (and with far superior social legitimacy than the judiciary) had been subdued by an executive with a huge reservoir of supra-constitutional legitimacy, it is unrealistic to expect the "weakest" institution within the postcolonial state--the judiciary--to constrain state power. Significantly, this problem would remain even after Africa's politicians and governments had ceased to honor the democratic imperative of regular competitive elections, as life presidents, one-party states, and military juntas came to dominate the political landscape. The judiciary's "counter-majoritarian difficulty" remained despite these changes in regime form, because successive political elites continued to ground their legitimacy, not in elections or constitutions, but in supra-constitutional bread and butter values directly tied to the material needs and concerns of the average citizen. As long as this situation persisted, the dominant judicial attitude remained one of abstention or deference to the managers of the African state. The notion that some aspect of the postcolonial "development" project, including the manner of its implementation, could be constrained by a "higher law" enforceable by the courts was simply out of the question. As Jennifer Widner has observed, "[t]he nationalists monopolized the label 'progressive'. [Judicial] [a]ctivism on behalf of basic rights could seem to interfere with the bold plans of [Africa's] new governments." 

It is difficult to resist noting parallels with the New Deal era and other national "emergencies" in the United States and how these moments, characterized by extraordinary levels of popular support for bold and sometimes arguably or patently unconstitutional presidential action, have often occasioned a significant rebalancing of power in favor of the federal government and the President, usually with the acquiescence of the judiciary. In fact, Africa's political elites did not miss the opportunity to make whatever comparison with the New Deal they could muster. Thus, Tanzania's Presidential Commission on the Establishment of a Democratic One Party State invoked the New Deal to justify a decision to omit a bill of rights in its proposed interim constitution: [Tanzania] has dynamic plans for economic development. These cannot be implemented without revolutionary changes in the social structure. In considering a Bill of Rights in this context we have in mind the bitter conflict which arose in the United States between the President and the Supreme Court as a result of the radical measures enacted by the Roosevelt Administration to deal with the economic depression in the 1930's. Decisions containing the extent to which individual rights must give way to the wider considerations of social progress are not properly judicial decisions. They are political decisions best taken by political leaders responsible to the electorate. 

The Ghanaian authorities under Nkrumah similarly leaned on Roosevelt's unsuccessful "court-packing" plan as precedent when they decided to amend the constitution in 1964 to allow the president to remove judges at his pleasure: In the United States of America, the President has the power to "pack" the Federal Supreme Court, that is, to appoint new Judges of his liking. He also has the power to retire Judges before the stipulated retiring age. These were powers which President Franklin Delano Roosevelt used very effectively in the mid-nineteen-thirties when he was fighting for his New Deal Programme. This is what the proposed amendment seeks to do. The new managers of the postcolonial state in Africa were clearly in no mood for a judicialization of any aspect of what to them was all "politics." On their part, Africa's judges of the same era must have been keenly aware of their own limitations. Possessing neither the requisite sociopolitical legitimacy nor influential allies within postcolonial society, Africa's judges could do little to advance a politically discredited constitutionalism.

Domestic forces aside, prospects for constitutionalism in pre-1990 Africa faced an unhelpful external environment. In the Cold War rivalry and maneuvering to secure and extend spheres of influence in Africa, neither the Soviet bloc nor the United States and its Western allies found it helpful to their interests to apply a democratic or constitutionalism "litmus test" to their selection of client states or allies in Africa. The global human rights movement also was not nearly as strong or influential then or even as concerned about developments in Africa (outside of apartheid South Africa) as it is today. At the same time, the then near-universal recognition of a robust, state-centric conception of sovereignty served to shield matters of domestic political governance from the formal scrutiny or sanction of international actors. In short, prior to the 1990s the promotion or defense of constitutionalism was noticeably absent not only from the agenda of Africa's governing elites but also of those international and multilateral actors and constituencies that could have exerted a measure of positive influence over African governments.

Isaak I. Dore, Symposium: Constitutionalism and the Post-colonial State in Africa: A Rawlsian Approach 41 St. Louis U. L.J. 1301 (1997)
Pre-colonial and Colonial Africa- African society of pre-colonial times was based along patrimonial configurations. Tradition played a strong role in all political processes. Because tradition and custom played such a strong role in African society of pre-colonial times, it can be said to have developed a solidarity not unlike that resulting from the "overlapping consensus" of the Rawlsian conception of justice in a politically liberal society. Even if a full blown overlapping consensus had not emerged, there was a highly complex modus vivendi showing more than what Rawls and Hart have both at different times referred to as "the minimum content of natural law." 

Rawls holds that citizens of each society have the capacity to choose a conception of the good and the desire to accept reasonable political principles of justice, and are ready to do their share when they see that others are ready to do their share. This engenders a spirit of communal trust and cooperation leading to the establishment of what Rawls calls a "constitutional consensus." Thus, the initial principles of justice are accepted at first reluctantly as a modus vivendi and incorporated into a constitution. The "simple pluralism" changes through interaction and accommodation into a "reasonable pluralism" as a constitutional consensus is reached. This consensus matures into an "overlapping consensus" over time as it increases in depth and breadth to win majority support in society. It is well documented that African society of pre-colonial times, while not divided into states (as defined in the modern west European sense) was politically organized. This organization was highly sophisticated, showing segmentation at various levels such as the family, village and clan--all united by common ethnic, linguistic and religious bonds. These groups also had a developed system of respect for and protection of human rights. There was, in short, a high degree of "consensus" in the Rawlsian sense.

With the arrival of colonialism, the second period, African society was gradually, sometimes violently, brought under and subjected to an authoritarian form of government. The governments were, of course, not accountable to the Africans. Colonial rules were imposed upon them governing the manner in which resources were allocated, and what types of rights the individual possessed. They also governed interaction between individuals as well as between the ruling elites and the population at large. Indeed, the entire colonial juridical order was designed to legitimize the usurpation of complete power by the imperial government. Pari passu with this form of domination emerged the mentality that the colonizing power was of a superior race, a race with a mission to rule inferior races. So the people of the colonies were mere "subjects" of the colonizing power, not citizens. Hence the term "British subject" rather than "British citizen" in reference to the inhabitants of British colonies. In Africa, this was seen as one of the many symbols of inequality between the people of the colonies and those of the metropolitan power. 

Institutions of European origin were superimposed on traditional African institutions. The last thing on the political and social agenda of the colonizing power was to allow the inhabitants of the colonized territories to benefit from the values and rights associated with classic constitutionalism as practiced in the metropolitan power, namely, responsible, limited government, with respect for the principle of equality and respect for political and individual liberty. The policy of divide and rule, as applied in the colonies, pitted one group against the other in every sphere of life, thus exacerbating ethnic tensions. African scholars have attributed many of Africa's current ethnic tensions to this policy. Indeed, the recent genocidal massacres in Rwanda involving the Hutu and the Tutsi have been tied to the colonial policy of Belgium. An additional reason why the ethnic divisions of Africa have always loomed large is the way in which Africa was carved up by the European powers during the great "scramble for Africa" after the Berlin Conference of 1885 organized to harmonize the various imperial powers' claims over the continent. Colonial boundaries were drawn up without regard to ethnic, linguistic, religious, cultural, economic, demographic or other social bonds in the various regions of Africa. The legacy of this callousness and the cynical disregard of the principle of ethnic integrity set the scene for the emergence of a series of conflict-ridden and highly unstable states in the post-independence era.

Post-colonial and Modern Africa- At various phases in the evolution of the colonial period, there emerged in the colonial countries at different times, an educated elite. This elite demanded changes within the colonial administration and, eventually, an end to colonization itself. These demands were effectuated sometimes through violence, sometimes through negotiation. The goal was, somewhat paradoxically, to emulate the life style and institutions of the metropolitan power, and to demand parity with its citizens. This translated into the creation of governmental structures and legal systems for Africa that were rather similar to those which existed in the colonizing power itself.
Thus, the architects of post-colonial governments in Africa were the very same colonial authorities who had maintained nondemocratic governments there. The question that arises is whether the colonial authorities, as illegitimate rulers, could organize a legitimate transition to a democratic form of government in Africa. The imperfections of post-colonial constitutions were in part a reflection of the fact that those who prepared the colonies for independence were themselves not democratic and largely ignorant of or insensitive to the prevailing social and cultural dynamics of the societies they had colonized.

It came as no surprise, therefore, that following the transfer of the colonial constitution as well as colonial institutions and systems for government into the former colonies, there followed a certain decline in the inherited constitutionalism in Africa. Among the many reasons for this decline, there are three of particular interest: the first may be called the crisis of legitimacy of the post-colonial state and its constitution, the second is the phenomenon of one party rule and the third is the ascendance of military rule. As to the crisis of legitimacy, the scene was set during the colonial period, in the way in which the colonial boundaries were drawn. The colonial administrative units had been created in arbitrary fashion; they lacked the social solidarity or consensus necessary to engender a sense of nationhood, and were, in fact, incapable of functioning as "states" after independence. A constitution does not operate in a cultural vacuum. Because of the absence of a common sense of sociopolitical identity, there was also absent the belief at the grassroots level in the newly emergent states, that the institutions created by their constitutions would promote justice in their communities.

Another reason is related to where the constitutions were designed. Having been designed abroad, there was a fundamental mismatch between the values of the people of Africa and the western values which inspired the drafters of the new constitutions. These socioeconomic values had deep historical roots and evolved only over a long period, as western societies went through several phases of social and economic development. The successful constitution is one which obtains legitimization by the popular will. Since western values were never properly assimilated at the grassroots levels of African society, the various constitutions that represented these values never gained legitimacy. Indeed, the Africans who helped in the drafting of these constitutions were themselves "cultural subjects"; they accepted, half-heartedly, the values of democracy, free elections, multi-party politics and capitalism of the colonial power without understanding the values of their own tribal societies. These values were not only pre-industrial, but communal and feudal values of pre-colonial Africa, governed by tribal customs, tribal religions and witchcraft.

Apart from the problem of the legitimacy of the constitution, there was the question of the supremacy of the constitution in the logical-legal sense. The British tradition here was that Parliament was the sovereign and supreme legal authority. This in itself was an inappropriate signal to send to Africa. In the colonial context, however, one could say that the supreme source of the post-colonial constitution was either the colonial power or the local legislature itself. If the former, that power had disappeared and was no longer supreme, much less legitimate, after independence. If the latter, how could the legislature adopting the constitution be inferior to it? The constitution was thus viewed as not having any special legal force beyond that of any other ordinary act of Parliament. In this sense the doctrine of popular sovereignty in the American sense of a constitution "ordained and established in the name of the people" could not be invoked to establish the supremacy of African constitutions. 

Finally, the crisis of legitimacy tainted the authority of the leadership as well. If the constitutions did not have legitimacy, neither could the new leaders purporting to rule under them. Furthermore, these leaders were buffeted by their own internal contradictions such as their inability to accept the western adversarial nature of government with an organized opposition, when their own traditions and customs demanded government through consensus and conciliation. Nevertheless, some of the new leaders tried to make the best of it, seeking legitimization not only of the claim to independence, but also their claim to power. Others became concerned less and less with legitimation and more concerned with perpetuating their power at all costs. There emerged a new and more assertive brand of nationalism in many parts of Africa, expressed in either purely rhetorical terms or through political decisions for active state intervention in social and economic planning. Various rationales were invoked as justification, some genuine, others less so and more self-serving, tending to enhance the power of the ruling elite. The most popular of these was the establishment of the one-party state.

One of the claims of the new nationalism was that African society needed a new framework for government, faithful to its traditional values, often referred to as African socialism. The framework chosen was the one party state. The mass party was to be the driving force for not only building nationalism and nationalist pride, but also fostering economic development. The single party was presented as the sole legitimate, democratic mechanism capable of uniting the country and thus transcending ethnic and regional loyalties. African socialism, however, remained a slogan rather than a coherent set of ideas or political ideology. Several post-colonial leaders developed their own disparate versions and visions for Africa. These leaders were the great founding fathers of the new Africa and they each had their own grand vision for the continent. These nations adopted one party states, marking the beginning of the end of constitutionalism and limited government and its replacement by strong authoritarian government. The party itself failed to develop a coherent political program, and over the years power swung from the legislature to the executive, usually the leader of the party. Power tended to gravitate towards ethnic elites, usually one or two of the dominant ones. This created a system of power and patronage also along ethnic lines, further polarizing these groupings and alienating the state from the masses.

There were perhaps one or two exceptions; the most notable being Tanzania, where Julius Nyerere's concept of African society, based on what he called ujaama, meaning familyhood in Swahili, was a genuine attempt to encourage grassroots participation by the masses in their political and economic advancement. Not only did he refuse to allow the development of a personality cult, common practice among many other African leaders, but he was one of the few leaders of Africa who willingly stepped down from office. He also instituted constitutional reforms limiting presidential tenure to two terms. In 1990, the one party state was abolished, and the new constitution of Tanzania of 1990 provides for multiparty elections and contains a bill of rights.

The single party state elsewhere in Africa did not tolerate any opposition. With power moving to the party leader and the executive (as in Malawi, Kenya and Ghana) lines of accountability of the executive and the party to the legislature became blurred. The legislature existed in name only, with both it and the constitution retained as a facade to provide legitimacy to the ruling elite. The blurring of the lines of accountability of the executive to the legislature and to the masses was accompanied by a decline in the role of the judiciary. Because executive power was largely unaccountable, the courts could not mediate disputes between the executive and legislative branches. The judiciary came to be viewed as existing solely to serve the party and its conception of justice. This was the case in Algeria, Mali, Guinea, Benin and Togo. In other states such as Tanzania, Zambia and Botswana, where the judiciary had greater independence, it did not in general prove effective in either limiting governmental power or in protecting individual rights. It is easy to understand why under a single-party constitution, even one with a bill of rights, certain rights such as freedom of expression, association and assembly would be limited.

The decline in the power of the judicial and legislative branches also resulted in the shifting of discretionary governmental and regulatory powers to civil servants and the bureaucracy. The state thus became an administrative state rather than a representative state, characterized by one-man rule and a bloated bureaucracy, rife with corruption and nepotism. In some countries such as Guinea, Mali and Ghana strong charismatic leaders controlled the party in such a way that the state became subordinated to the party, and not only was there no possibility of external opposition--outside the party-- but intra-party democracy also died.

Such restrictions on democracy were usually defended with the argument that the social and economic realities required strong leadership. This is, of course, not consistent with the original justification offered for the one-party state, namely, that it more accurately reflected the customs of traditional African society. Whatever the reasons, and however justified were the attempts at new forms of government and new models for social engineering, the inherited constitutions were changed radically, or sometimes disregarded entirely, leading one commentator to remark that with the rejection of the constitutions the former colonies threw the baby away with the bath water. This often included the rejection of all the vital safeguards for rights of minorities and individual liberties.

Muna Ndulo, The Democratic State in Africa: the Challenges for Institution Building, 16 Nat'l Black L.J. 70 (1999)

The Colonial Legacy-traditional African society had its own system of social and political organization. For instance, Gluckman writing about the Lozi of Zambia, observed that the Lozi had a complex economy which required many people to cooperate in various productive activities. The basic unit of organization in the structure of their economic, political, and domestic system was the village. It was the center from which they exploited gardens and parcels of land. The village was headed by a headman responsible for the village to the King in Council and represented the village at the Council headed by the Chief. The Chief governed with the assistance of councilors. 

Since the advent of colonialism, African societies have experienced protracted economic and social changes. At the Berlin Conference of 1884, the colonial powers partitioned Africa into territorial units. African kingdoms, states and communities were arbitrarily divided; unrelated areas and peoples were as arbitrarily joined together as were united peoples torn apart. The era of colonialism initiated, and the later period of independence consummated, a dynamic process of disruption in tribal organization and tribal life. Unlike pre-colonial Africa, the financial, political, and military security of post-colonial African societies no longer depended on traditional organizations and custom. There has been a departure from agrarian self-subsistent communities to a money economy dependent on the capitalist economic system. With such fundamental changes, the human institutions governing African societies have also had to change. The foremost act of disruption was the unification of ethnic communities under the umbrella of sovereign states created pursuant to the Berlin Conference of 1884 with overriding powers of political control within their whole area of jurisdiction. Dislocation of African peoples from their lands continued throughout the colonial period as the needs of the colonial economy expanded, further undermining any tribal economy or social organization that might have been left in place after the initial establishment of colonial rule. 

Colonial rule was philosophically and organizationally elitist, centralist, and absolute. There were no representative institutions. The colonial administration not only implemented policy, but made it as well. Seidman has observed that "the authoritarian principle of colonial government was marked by its dominant theory of the exercise of power." Authoritarian forms of government everywhere express their character by giving relatively boundless discretion to "the man on the spot." In Africa this philosophy of government was expressed in law principally by rules that gave unlimited discretion to colonial officials and the limited formal controls over its exercise. As colonial rulers sought expedient interlocutors, they distorted or destroyed pre-colonial governance systems by creating or encouraging arrangements such as indirect rule, which made local chiefs more despotic and created new ones (warrant chiefs) where none existed before. Culturally, colonialism divided Africa into two societies--the traditional culture found in the rural areas where the great majority of the people live and which was largely outside the framework of colonial elitism and the "modern" culture found in urban areas. The urban economy and culture was the link between the metropolitan country and the colony in the export of raw materials. Colonial economic policies kept African economies small, excessively open, dependent and poorly integrated. This resulted in a colonial state characterized by huge gaps between the standard and quality of life of the rural and urban populations.

The rural/urban divide inherited from the colonial period continues today and in fact has grown. The rural areas continue to be neglected, marginalized and impoverished. The state is extremely weak and is almost completely irrelevant as a provider of services in rural areas. There exists mounting evidence that the International Monetary Fund (IMF) and World Bank stabilization and structural adjustment programs in place in almost all African countries have actually worsened the situation. The IMF/World Bank schemes have undermined the position of the poor farmers by restricting their access to credit for production and marketing. The withdrawal of state marketing agencies has exposed poor farmers to exploitation by large traders. The duality of the rural/traditional and the modern/urban sector of the African state finds its legal underpinning in a dualism of modern European law and traditional African customary law. It is further reinforced by the lack of popular participation in governance and exacerbated by the lack of effective devolution of power to local communities.

The colonial legacy endured long after independence. Colonial rule bequeathed on independent African states undemocratic governments and bureaucracies that emphasized hierarchy, compliance and discipline, without addressing other equally important concerns such as public accountability, responsiveness, and participation. Many governments emerging after independence soon became undemocratic, over-centralized and authoritarian. Predictably, political monopolies led to corruption, nepotism and the abuse of power. African presidents replaced the colonial governor in fact and in deeds. Like the colonial governor, they became the sole embodiment of the social will and purposes of the countries they ruled. Repressive single or no party systems of government emerged. With one party systems, power came to be concentrated in one man. Dissent, for which there had always been a secure and honored place in traditional African society, came to be viewed with ill-concealed hostility, almost as if it were treason.

Multiple parties, even if originally formed around national agendas, tended to lead to ethnically based parties that made African states ungovernable. Single party or military rule was often regarded as a viable and sometimes desirable solution to the ethnically based parties in Africa's new modern states. Ultimately, the party supplanted the machinery of the state and the differences between the two became blurred. Thus, thirty years of independence produced a crisis in Africa and a litter of failed states. The characteristics of the resulting incapable states were typically characterized by: 1) highly centralized systems of governance; 2) excessive state control coupled with limited capacity to govern; 3) arbitrary policy-making and abusive executive power; 4) erosion of the boundaries between the state and civil society; 5) weak institutions of both state and civil society with few countervailing forces to the executive branch of authority; 6) unaccountable bureaucracies; 7) widespread corruption; 8) unjust legal systems lacking effective enforcement powers; 9) limited participation in governance by the general citizenry; and 10) preferential access to power and resources often determined by religious, ethnic, or geographical considerations. This political rigidity shut down public activity. As one commentator observed, "the men and women of spirit who are the leaven of every society either began to go into exile in foreign countries or withdrew into stultifying private life; to their loss yes, but to the even greater loss of society at large." The result was unprecedented economic decline and mismanagement that resulted in unimaginable poverty and a growing economic divide between the urban and rural areas. In fact, the dreams of prosperity following independence and self rule became a nightmare of insecurity and poverty. The 1970s and 1980s can rightly be characterized as lost decades for Africa. 

3.8.2.5 Review questions 

Answer the following questions based on H. Kwasi`s, Isaak`s and Muna`s articles reproduced above.
1. How does Kwasi define colonialism? Do you agree with this author`s definition of colonialism? 

2. What were the two pressing challenges Africans faced at the down of independence? Have those problems been solved? Or do those problems still exist? Why?

3. What model did the African political elites use to malady the crucial African problems at independence? 

4. List the factors which contributed to the reinforcement of the belief that `` the state had the superior capacity-and duty-to organize and lead economic development.```

5. Kwame Anthony said: ``Europe left Africa at independence with states looking for nations`` Explain.

6.  Kwame Appiah said: ``The colonial states were made for raising-not spending-government revenues.`` What does he mean by this?

7. Distinguish ``rule by law`` and ``rule of law``. Which of the two was adopted in post-colonial Africa?

8. Distinguish ``fact`` from ``theory`` as employed by Basil Davidson to characterize post colonial order in Africa.

9. What does ``development first mean``? Is the use of this term related to positive and negative freedom? Which one of the two (positive or negative freedom) goes with the ``development first`` slogan? 

10. According to Kwasi, the post-colonial African state was re-configured. The outcome of the remodeling had benefited one person-the President. Comment!

11. Mention five institutions that suffered subordination in the hands of the African post-colonial President.

12. Jennifer Widner, as quoted in Kwasi`s article, stated that: ``the nationalist monopolized the label ``progressive.` Judicial activism on behalf of basic rights could seem to interfere with the bold plans of Africa’s new governments.`` Explain. 

13. Is there any difference between analysis of post-independence constitutionalism in Africa made by Kwas`s and Isaak?

14. What does Isaak mean by ``consensus`` or the ``minimum content of natural law.``?

15. Were pre-colonial African societies featured by the existence of a minimum element of consensus? According to Isaak, what happened to that aspect of pre-colonial African societies with the advent of colonialism?
16. Explain what Isaak means by domination and the element of superiority?
17. Describe the meaning of subjects as opposed to citizens? What about the meaning of ``cultural subjects``?
18. According to Isaak, was there a difference between pre-colonial and post-colonial African legal systems? 
19. What is African socialism? Who promoted it? Was this doctrine clearly articulated or was it just a nebulous ideology? 

20. What is constitutionalism for the three authors? How is this notion employed in the two articles?

21. Explain what Isaak means by crisis of legitimacy in post-colonial Africa. What caused this crisis?

22. Do you think that the assessments of the three author regarding the continuation of the colonial way of governance into the pre-colonial Africa the same?

23. What were the main features of the ``in capable states`` in Africa according to Muna?

3.8.2.6 Contemporary constitutional developments in Africa
H. Kwasi Prempeh, Marbury in Africa: Judicial Review and the Challenge of Constitutionalism in Contemporary Africa,  80 Tul. L. Rev. 1239 (2006)
Prospects for Constitutionalism in Contemporary Africa-The momentous decision which Africa's founding elites made at independence to pursue development and nation building on the basis of a centralized and authoritarian model failed, in the end, to yield the promised payoff. By as early as the 1970s (even earlier in many cases), signs of an emerging African crisis had become manifest in the form of political instability, economic stagnation, personal rule, and the gradual decay of the formal institutions of state. As the 1990s approached, the verdict of thirty-something years of exclusionary and authoritarian politics was finally out, and from one African country to the next, the legacy, almost uniformly, was one of economic bankruptcy, social rift, and mass poverty and despair. Decades of bad government and failed promises, purchased at substantial cost to political and civil liberties, had finally exhausted the patience of even the most long suffering of Africans. The postcolonial African state had become, in the eyes of all but a tiny elite of its citizens, a predatory state. Basil Davidson sums it up best: "The [African] state was not liberating and protective of its citizens, no matter what its propaganda claimed: on the contrary, its gross effect was constricting and exploitative, or else it simply failed to operate in any social sense at all." The result was a further erosion of what little remained of the legitimacy of the postcolonial state, its managers, and their projects.
With the euphoria and optimism of the early postcolonial years long gone, advocates for "change" could now count on the ready support of a large population of aggrieved and disenchanted citizens. Domestic pressure for political reform began to express itself openly. The postcolonial African state stood in desperate need of relegitimation. And consensus soon coalesced behind the view that "for better or for worse, Africa is condemned to democracy as the only viable framework within which it must seek to promote political reforms and economic development." Thus was born contemporary Africa's "democracy movement"--or what optimistic observers of Africa have called "Africa's second liberation."

By the mid 1990s, the political landscape of Africa had undergone remarkable change. Whereas "in 1989, 29 African countries were governed under some kind of single-party constitution, and one-party rule seemed entrenched as the modal form of governance," by 1994 "not a single de jure one-party state remained." In country after country in common law Africa, reform advocates and regime opponents began to press for a renegotiation of the terms and ground rules for political governance, often seizing the initiative from reluctant, yet politically vulnerable and weakened, incumbents. Postcolonial Africa's first ever pro-democracy constitutional moment had finally arrived, and the 1990s would be characterized by vigorous constitution-making from one African country to the other.

In the contemporary struggle to end authoritarianism in Africa, however, democracy has generally upstaged constitutionalism, both as the idea around which support for change is mobilized and as the goal that is sought to be achieved. The reasons behind this are varied. First, the term "democracy" has become part of the popular vocabulary and discourse among Africans in a way that "constitutiona-lism," "rule of law," and "limited government" have not. In fact, within Africa's newly democratizing societies, notably Ghana, where once there was no word for "democracy" in any of the indigenous languages, the linguistic gap has been filled with creative and often very self-explanatory coinages that are popularized through the medium of private radio. Constitutionalism is yet to be similarly indigenized linguistically. Second, regime opponents in Africa have usually focused their energies on removing a particular authoritarian regime, not on pressing immediately for reforms to limit and restrain the power of the state for all time. As a result, their primary demand has been the democratization of access to power. Third, authoritarian incumbents, realizing that elections are relatively easy to win or manipulate with the advantage of incumbency, have often yielded to demands for democratization and, by winning the ensuing elections, neutralized regime opponents and delayed significant reform.

Contemporary constitutional reforms in Africa are taking place in a climate of vastly more open and competitive politics. Unlike past constitutions, which were typically imposed in top-down fashion at the behest of a regime in power, the momentum and agenda driving current reforms often comes from, or at least involves, regime opponents and opposition parties. Thus, not only is the process far more inclusive and participatory, but constitutionalism now has a network of influential constituencies right from the start.

In the 1960s, Professor Seidman could write about African society that "there are few societal restraints upon the executive. Societies for the Prevention of This and That . . . are not often found in Africa." The picture differs significantly today. From one country to another, Africa boasts multiple civic organizations and nongovern-mental organizations (NGOs) pursuing a wide range of public interests. Some of these civil society organizations play increasingly important roles in many African countries, helping to monitor and improve the quality and transparency of government. Ghanaian political scientist Eboe Hutchful testifies to the growing influence of African civil society with his observation about a new "constitutionalism from below" emerging in contemporary Africa, involving a movement "broad and socially diverse, if predominantly urban, in their composition, drawn from virtually all significant social strata; students, professionals, labor and community organizations, peasants and urban employed who are activated by the economic crisis, by the abuses of human rights and political exclusion, and encouraged in their struggles by external pressures for democracy." It is these "groups outside the state apparatuses [that] are now taking the initiative to demand the redistribution of political power and a redefinition of the terms of political engagement" in Africa's democratizing states. 

Another important contextual change is the passing from the African political scene of modern Africa's Founding Fathers. This is a significant milestone in Africa's political and constitutional evolution, considering that it is these historical figures who, relying on charismatic authority, were once instrumental in the ideological implantation of authoritarianism in postcolonial Africa. Their "founder rights" gave them not only supra-constitutional legitimacy but also political immunity from their many errors of omission and commission, including a "right" to hold power indefinitely. Importantly, the Founding Fathers' "founder rights" are not easily inheritable. Today's generation of African presidents does not have the benefit of the Founding Fathers' supra-constitutional legitimacy. Today's elected African leaders must source their legitimacy, by and large, from the domestic (democratic) constitutional order. Of the current generation of African leaders, perhaps only Uganda's Museveni can lay claim to charismatic authority of the kind that the Nyereres, Nkrumahs, and Kaundas once commanded. Yet even Museveni has been unable to resist or ignore pressure for constitutional reform or to perpetrate with impunity the kind of abuse of power that Africa's Founding Fathers could take for granted.

African presidents face another new political reality: the growing insistence on presidential term limits. Prior to the 1990s, the observation made early in the 1980s by Jackson and Rosberg, that "the institutional method of arranging a succession of rulers through a written constitution is unusual and has been little tried in Africa," could not have been denied or refuted. Today, however, the principle of term limits on presidential tenure "is establishing itself as a new political norm in the region." Term limits have been applied to end the presidential tenure of long-reigning rulers like Ghana's Rawlings and Kenya's Moi and of presidential newcomers like Zambia's Chiluba and Malawi's Muluzi. In the case of the latter two, civil society successfully resisted attempts to amend the constitution to allow for a third term. The idea of "president for life" is no longer a tenable proposition in Africa.

The successful institution of presidential term limits in Africa is an immensely positive development for African constitutionalism. The prospect of a president returning to "private life" after the expiration of the customary two terms, with its attendant loss of presidential immunity, should help discipline the use of power during a president's term in office, especially where alternation of power between rival political parties is a strong possibility. Significantly, the successful enforcement of term limits on presidential tenure in contemporary Africa disproves one assertion made by Okoth-Ogendo in his famous article, namely that, "[p]rovisions limiting the tenure of office of the President have never been, nor are they likely to be successful." Recent events have refuted Okoth-Ogendo's assessment.

Reforming Authoritarian Politics Without Reforming the State-Eastern European constitutionalist András Sajó has observed that constitution-makers inevitably focus on solving the gravest problems of the immediately preceding regime. Thus, "[c]onstitutions that have emerged after tyranny and one-party dictatorship are full of apprehension concerning one-party systems and the monopolization of power." This also implies that post-authoritarian constitutions may leave in place (i.e., unreformed) certain aspects of the ancien regime, notably those that have low salience at the moment of transition or that are not considered among the gravest problems of the immediately preceding regime. What, then, have been the most pressing fears that have shaped the design and content of Africa's contemporary constitutions?

The one overriding purpose behind recent constitutional reform in Africa has been to bring an end to authoritarian/personal rule. In other words, the democratization of national politics has topped the constitutional reform agenda in Africa. Thus, dislodging and banishing one-party regimes, military rule, and life presidencies have been the main focus of reformers. Within the process of constitutional reform, these goals have been achieved primarily by means of a guarantee of multiparty democracy (including adult suffrage and the right of political parties to organize and contest elections), a  prohibition against one-party rule (or military rule), and the entrenchment of term limits on presidential tenure. 

Contemporary constitutional reform in Africa has also been propelled by a need to end human rights abuses and generally improve conditions for rights. The standard mechanism through which this latter goal has been pursued in Africa's current constitutions has been the inclusion of a modern bill of rights, the enforcement of which is entrusted to courts possessed of the power of judicial review. In some cases, additional provision has been made for the establishment of an ombudsman or human rights commission to provide a more accessible forum for processing citizen complaints of rights abuses. 

Beyond these changes, however, Africa's new constitutions have not been particularly ambitious. Notably, Africa's modern constitutions have generally failed to address or reform the structure and distribution of power within the postcolonial state. Instead, the current constitutions have preserved the centralizing tendencies--and other "original sins"--of the founding generation that have defined the structure and organization of power within the African state since the early 1960s. As before, all political power and control over resources reside in the national capital city. Regional and local authorities exist as mere administrative appendages and dependencies of the central government. The founding generation's obsession with the centralized unitary model remains the norm under Africa's new constitutions. Federalism is still a disfavored (yet unexamined) idea in African constitutional politics, despite the resilience of sub-national identities and loyalties. Moreover, Africa's constitutions break no new ground in the area of devolution of power and responsibility to local government or the incorporation of traditional customary authorities in local development. The African state is still very much a state ruled from one location by one person.

 At the center of the African state, Eboe Hutchful's observation regarding earlier constitutional revisions remains regrettably true of the current: "the African state (or at least its executive core) [has] emerge[d] from successive redefinitions of its constitutional parameters with its substantive powers intact." Now, as before, power at the center remains excessively concentrated in the bosom of the President. Africa's new constitutions have preserved the imperial presidency, with its vast powers of patronage and virtual monopoly of policy and legislative initiative. Practically nothing good that needs to be done and nothing bad that needs to be undone in the contemporary African state can advance without the initiative or intervention of the president. Besides being subject to term limits, the modern African president, once installed in office remains, as before, very much a "monarch of all that he surveys."

Africa's new constitutions are especially short on structural checks on the power of the President. Parliaments have often been designed as weak partners to the President that must facilitate, rather than restrain, the President's agenda. Africa's parliaments must depend on the President to determine the size of the legislature's budget, and the executive retains control and final authority over when and how much of the statutorily approved budget the legislature will actually get. Other potential agencies of horizontal accountability, such as auditors-general or ombudsmen, are similarly weak and dependent on the executive for resources.  In short, the modern African constitution preserves most of the principal defects of the old order: a hegemonic executive, a highly centralized unitary state, and subordinate legislatures in which opposition parties have little influence. Constitutional reform in Africa may have democratized politics but, thus far at least, it has failed to liberalize power within the state. Regime opponents and constitutional reformers in Africa have sought open competition and contestation for control of the "political kingdom," but reform of the "kingdom" itself has yet to be confronted.

Conclusion-Constitutions are hardly a novel idea in Africa. Yet, constitutionalism has eluded African states since the early years of independence in the 1960s. Since the 1990s, however, the progress of democratization in several common law African states has opened new vistas of opportunity for the reestablishment of constitutionalism on the continent. As a start, most of Africa's new democracies have reformed their constitutions, entrenching new bills of rights and granting courts an express power of judicial review. Despite understandable pessimism arising from the past failures, fundamental changes in the social and political environment within Africa's new democracies make this latest attempt at constitutionalism more promising in its prospects. This latest effort stops short of what is needed to root constitutionalism and contain governmental power in post-authoritarian Africa. Constitutionalism in Africa failed in the past, not primarily because of judicial failure, as is widely assumed, but principally because of the excessive aggregation and monopolization of power by a centralized unitary executive and the successful legitimation of this policy in supra-constitutional terms. While the democratic constitution is fast emerging as the primary source of legitimacy for Africa's new governments, important gaps remain regarding progress toward meaningful constitutionalism. Current constitutional reform in Africa has placed the burden of promoting constitutionalism unduly on the courts and, for the matter, on episodic judicial enforcement of textual rights. Further constitutional reform is necessary to reconfigure the organization and distribution of power within the African state and thereby tame the executive hegemony and excessive centralization of power in Africa that continue to characterize government and politics in Africa. Only then might the promise of a "second liberation" that is represented by the opening of political space in contemporary Africa be meaningfully and sustainably realized for the benefit of Africa's peoples.

Isaak I. Dore, Symposium: Constitutionalism and the Post-colonial State in Africa: A Rawlsian Approach 41 St. Louis U. L.J. 1301 (1997)
Contemporary Africa-In certain parts of Africa changes have occurred simply with the passage of time and the demise, death or expulsion of dictators, such as Mengistu Haile Miriam of Ethiopia, the negotiated settlement of the Eritrean question in 1993, and the departures of Idi Amin of Uganda, Jean Bedel Bokasa of the Central African Republic and Mobutu Sese Seko of Zaire. Other changes are more momentous, particularly those in the late 1980s and 1990s. In 1996 alone there were eighteen multiparty elections in Africa, more than in any single year on the continent. The great and modern success stories of the decade, starting with the most important, are: South Africa, Namibia, Tanzania, Mozambique, Angola, Mali, Madagascar and Ghana. The constitution of Morocco was amended in 1992 to allow a large degree of political liberalization. Gabon and C--te d'Ivoire have made limited progress. National elections were scheduled in Kenya, Cameroon and Burkina Faso in 1997. Even the military government of Sani Abacha has promised elections in Nigeria in 1998. In several other countries elections were held, although in some instances their fairness has been questioned. The Organization of African Unity adopted the landmark African Charter on Human Rights in 1986 and many of the latest constitutions of Africa contain an extensive catalog of individual rights, including those of South Africa, Namibia, Tanzania and Ethiopia. 
There are three additional stimuli, external to Africa, that have promoted peaceful change towards constitutional democracy. The first factor is the demise of the cold war, leading to diminished competition by the superpowers for zones of influence. During the 1960's the world watched helplessly as several strategic zones of Africa became zones of proxy wars at the behest of one superpower or the other. Without going into this in great detail one can mention in particular Ethiopia and the horn of Africa, and central Africa, particularly Angola and Mozambique. The white minority government of South Africa also fomented trouble in Mozambique with its support for the Renamo rebels in Mozambique and support to Jonas Savimbi, whom the United States Central Intelligence Agency also supported, in Angola. With the decline of the cold war the United States and other great powers are in a position to play a much more positive role in promoting democracy in Africa. Indeed the United States has made a number of attempts at persuading Mr. Savimbi to give up power and live up to a prior agreement for joining a constitutionally based government. Even the United Nations Security Council has imposed sanctions on Mr. Savimbi's movement. The other two principal colonial powers, France and Great Britain, have a great opportunity to promote peaceful change in other parts of Africa. In some ways, however, the demise of the cold war has been a mixed blessing for Africa. While it has freed the continent of superpower rivalry and proxy wars, the post-cold war era has unleashed a potentially dangerous trend of unilateral cross-border interventions by African countries among themselves. The second stimulus for change is the reinvigorated role of the United Nations, particularly in Namibia, Mozambique and Angola. After mediating a number of pre-cold war conflicts in their territories, the United Nations Security Council tried to expand its role in the latest trouble spot in Africa, the Congo, where at least four other neighboring countries have been drawn into the conflict. A third stimulus for constitutional change, also coming largely from outside Africa is the activities of various international human rights organizations and the role played by a number of lending institutions such as the World Bank. These banks have linked their lending policies with constitutional government. Yet the overall outlook for the continent as a whole remains far from positive.

3.8.2.7 Review questions

Answer the following questions based on H. Kwasi`s and Isaak`s articles reproduced above.

1. Do you think that it is sound to characterize Kwasi`s position on the issue of whether African countries will evolve into constitutionalism as optimistic while that of Okoth-Ogendo`s position is pessimistic?

2. What is the main argument of Kwasi? Does he see promise in recent constitutional reforms in Africa? Does he think that Africa will come to constitutionalism?
3. Enumerate the internal and external factors that may positively contribute to the emergence of constitutionalism in Africa. Do you think that the mere existence of a written constitution in place as one of those factors?
4. What is the key deficit in the new written constitutions in Africa? What caused that deficit?
5. What prompted the recent constitutional reforms in Africa for Kwasi and Isaak?
6. List the three stimuli for constitutional change in recent Africa as outlined by Isaak. 
7. What is the overall assessment of trends in constitutionalism in Africa by Isaak?  
Unit.4 Aspects of the Legal System of Ethiopia

Introduction 

This unit explains the development of the Ethiopian legal system. It discusses the background to the codification process of 1950`s and 1960`s in Ethiopia. It outlines key issues in the Ethiopian constitutional development. The unit consists of five sections. The first section deals with the sources of the six codes. The second section covers the codification process. The third and the fourth sections map out the development of criminal laws of Ethiopia and the administration of justice, respectively. The final section discusses the major aspects of the history of the constitutional law of the country.  

In this unit, students should be able to:

· Examine the development of some aspects of the Ethiopian legal system.

· Explain critically the different conceptions of law in Ethiopia.

· Explain the background to the Ethiopian codification process of 1950`s and 1960`s.

· Describe the development of the penal law of Ethiopia. 
· Discuss the development of the court system in the country.  
· Analyze the major aspects of the history of constitutions in Ethiopia.
4.1 Conceptions of Law in Ethiopia

4.1.1 Law as a gift of a supernatural power 

Melaku Geboye, The Law as An Insrument of Social Change with Particular Reference to the Condition of Mariage under the Civil Code of Ethiopia: Failure and Successes of the Code, (Addis Ababa University, Faculty of Law, Law Library, Unpublished) (1993)
In a country that houses such a large number of ethnic groups and cultures, it is very difficult, or even impossible, to speak of an ‘’Ethiopian conception of law.’’ Expectedly, the conception varies from group to group and region to region, depending on a multitude of factors. What we are interested in is, however, just to show what the dominant popular conception has been. This has been found to be necessary for three reasons:-(1) it is believed that the type of conception a people has about law shows the degree of its preparedness for the so-called modern life and modern laws; (2) the nature of the people’s conception of law indicates the type of legal personnel that is expected to exist in a society; and (3) it will present a good point of reference from which to see and appreciate the new laws under consideration.

To serve these purposes, therefore, we will say something depending mainly on broad generalizations leaving aside the details. Hence, we will try to show the dominant perception from as far back as possible till the time of the codification. A little experience with the ordinary Ethiopian at this time reveals that he conceives law as something divine by nature; as something that has some form of attachment with god himself. Although nobody can give an authoritative statement on the question of when this conception began to show itself up in Ethiopia, anybody can say with certainty that this conception is the product of centuries of development, that it is not an overnight creation.

When we try to study its historical development, however, at least two important factors will come to our memory to tell us their intimate relationship with this Ethiopian conception of law: religion and philosophy of law. As regards the latter, it is a difficult one to trace in Ethiopian history, simply because in the nature of philosophical thought, unlike religion, it does not run after followers. It rather manifests itself in the theoretical and practical activities of enlightened and interested individuals. As a result one cannot say that the natural law theory comes to Ethiopia and dictated its terms at this or that time. When it comes to religion, however, it seems that we are in a better position to say something about it. It is not without problems, however. There is, for instance, a problem of distinguishing religion from philosophy (and particularly of the natural law philosophy). As both religion and philosophy developed in the ancient days within ‘neighboring’ and interacting lands of the Greeco-Roman world and that of the Middle East, it will not be without ground to expect that there were mutual borrowings of ideas and doctrines between or among them. And for our purpose, we will proceed by assuming that the natural law theory that developed in the Mediterranean world, being in line with the religious views of law, was translated into practice through the instrumentality of religion. Hence, our assumption to the Ethiopian situation is that the natural law theory came to Ethiopia and shaped the Ethiopian conception of law via religion. The details will be as follows.

The naturalist conception of law as the theory that determined the Ethiopian conception of law: The foundation of the natural law theory is the belief that law is divine by its very nature, and that law is something coeval with mankind itself. Therefore, when we attempt to look at this conception of law as the conception that has shaped the Ethiopian legal history, we are, in effect, looking at the history of the natural law theory in the Ethiopian milieu. This theory thus tells us that, just as in any other society, law has always been part of the values of the Ethiopian society from the very early days of its formation. It naturally follows from this that a study of the beginning of this conception of law in Ethiopia is dependent on the achievements of studies conducted on the history of religion in Ethiopia.

Then, what is the first religion to come to Ethiopia, and when did it come? Two religions may present themselves as rival answers to this issue: Christianity and Judaism. However, the time of the coming to Ethiopia of Judaism is highly controvertial, while that of Christianity is relatively not. Nonetheless, even if Judaism could win precedence over Christianity, it cannot as such be taken as a point of departure for the naturalist’s conception of law because it was a belonging of such a religious minority that it could not disseminate its doctrine to the extent of having a significant place in the history of Ethiopian legal thought. 

Now, once we have eliminated Judaism from the list of alternatives, the only to remain, and that which has been proved beyond any shed of doubt, is Christianity. Historians tell us that Christianity came to Ethiopia in the fourth century A.D. during the reign of Ezana- the first Axumite king to be converted to Christianity and who ruled both as a pagan and a Christian king that Ezana had ruled as pagan immediately before he was converted is, incidentally, a proof that Judaism did not precede Christianity in Ethiopia at least as far as the ruling class is concerned. Christianity, as may be seen from this, started from the top-the king-and began to flow down the hill to the subjects of the king. 

Thus, in Ethiopia, law began to be conceived as the will of one God with the coming of Christianity to the kingdom of Axum. And the diversion of this conception of law was able to expend to the then population mainly from the time of the translation into Geez of the Holy Bible by about the end of the fifth century A.D. With time and, of course, with the expansion of Christianity, this conception of law was also sending its roots deeper and deeper into the minds of more and more people. This role of Christianity was also getting support from the influence of the developed thoughts of the Mediterranean world through the different commercial contacts that Axum had with these civilizations. 

Christianity was nevertheless frustrated by the rise and spread of Islam as of the seventh century A.D. In that same region which had born Judaism and Christianity the Middle East- and , as usual, its subsequent expansion to the territory of Axum. It should be emphasized further that Islam, too, came with its own holy book –the Koran – which also had ‘’laws’’ of both a religious and secular nature. Needless to say, the coming to Ethiopia of Islam, though peacefully, had an impact upon the dimension of Christianity. If we try to see them from our point of view, however, they have at least one similarity that law is given a sacred character in both cases. And this, we may say was another, additional forum or means of disseminating that conception of law into the minds of Ethiopians- though from different points of reference. In other words, Islam, using its holy Koran in the same manner as Christianity /though surely based on different ideals/, was also spreading into the people the idea that law was the divine revelation of the will of one God-this, Allah. 

Whatever that supernatural power might have been called, therefore this conception of law was sending its roots further deeper and deeper into the minds of the masses with greater momentum. And this all, it should be repeated, is the result of the multi-dimensional contacts that Ethiopia had with the Mediterranean world and the Arabian Peninsula since the ancient days. In short, the seed of the conception of law as the word of God, a conception which seems to exist in the minds of a substantial majority of our people up to now, was sown and grown with the raining of these religions from the clouds of the Middle East.

The two important religions continued to be practiced in Ethiopia side by side-Christianity in most of the highlands, and Islam in most of the lowlands of Ethiopia. But Christianity, unlike Islam, got from its very coming to Ethiopia the status of being the religion of the ruling class or the state religion so to speak. As a result the relation that Ethiopia had with the Mediterranean world and particularly of the church of Alexandria continued with relative stability. The ultimatum, one may say of this relationship was the coming to Ethiopia of that historic and monumental compilation called Fethea Negest in about the fifteenth century A.D. The Feteha Nagast a collection of religious and secular laws was we are told compiled by Egyptian Christian called Abu’l Fada Ibn al Assal commonly known as Ibn al-Assal. The book that was originally called collection of canons was compiled as a guide for the Christian copts living among the Moslem people of Egypt. The Feteha Nagast though its position as law strictly speaking may be doubted nobody doubts its contribution to the strengthening and further expansion of the conception of law as having a divine origin in Ethiopia.

On the whole a vast majority of our people at present being either Christian or Moslem and both religions having been disseminating the sacred nature of law in their religious teachings the conception of law as the work of the creator has been spreading from the very introduction of the religions themselves up to now. In fact when we are speaking of the history of this conception it is submitted we are referring for the most part only to the northern part of country. The history of this conception spread down to the southern parts of the country together with and by means of the southward movement of these religions. Even now after a tide of nearly two decades of the atheist Marxist ideology the people conceive law more as having that sacred character than not this conception of theirs is expressed through a number of ways in their day- to – day communications. If an individual is for instance intending to demand the cessation of some form of interference by a neighbor he would more often than not use the expression (in the name of the Divinity of the law) and this is not just a thing of the past but also of the present (probably with the exception of the educated ones) what should be said here is that the law being given such a sacred character demands made in the name of its divinity would usually end up in compliance. This means had there been the know-how of using it, the conception would have been a fertile ground to sow the seed of observance of the law and harvest law abiding culture.

But if we say the sacred nature of law is still what the people conceive of a question would arise as to how such a conception did not change with the enactment of a number of codes by the earthly authorities in our country. Leaving the issue of whether the codes were successful aside, we may state at least one thing even after the enactment of the codes the belief that the king was elected by God himself and as such was the final source of justice which had been prevalent since time immemorial continued to pervade in the minds of the people. And this was deliberately done by way among others of the new laws themselves. For instance the 1955 Revised Constitution and the 1957 Penal Code indicate that kingship is an exclusive belonging of one line and that it is declared so in the laws because God willed it to be so as a result the king had always been given a superhuman status in the history of Ethiopia. It is this special status of the king that we see in the common Amharic saying which goes (which may roughly be translated as to charge the king is as impossible an attempt as to till the sky 

Not only that the historical conception of the Ethiopian king as the ultimate source of justice found its way into the procedure codes so that the Emperor could adjudicate cases of exceptional importance. We may cite Article 138 of the Criminal Procedure Code and Article 322 of the Civil Procedure Code to this effect. Accordingly the Emperor was made to continue to sit and adjudicate cases that possibly had exhausted their chances in accordance with the normal procedural process of appeal through the institution called Zufan Chilot. In Chilot the emperor is not bound by the provisions of the strict law….’’ Say professors Paul and Clapham while speaking on the meaning and extent of the Chilot jurisdiction. Hence in the Chilot decisions that might have been rendered on the bases of the written rules of the codes could be reversed on the basis of justice (whatever that might mean) it should be clear right here that we are not saying that such decisions rendered by the chilot were prejudicial to justice simply because they were made contrary to the written law. What we are intending to show is that such practices were a manifestation of a practical expression of the belief that the king was the representative of God – supposedly the ultimate fountain of justice- and therefore that the justice of the positive law and of the decisions of courts rendered thereupon were subject to the power of the king.

On the whole what has been presented so far is a brief indication of haw far the naturalist understanding of law has been the Ethiopian conception of law as well. Nevertheless, when one is told that Ethiopians have had a divine conception of law, one is justified to imagine or to expect that laws claiming their origin from the creator are unquestionably observed without exception. This has however not been the case to Ethiopia. It may seem anomalous to say this but it is not and this will be seen in the next section dealing with customs and their place in Ethiopia. 
Customs and their place in Ethiopia: It is worthy of note that some jurists have concluded that customary laws never existed in Ethiopia while customs did and do leaving aside the subtle distinctions that these scholars draw between these two concepts disregarding the controversy as to whether customary law existed in Ethiopia and taking the conclusion of David’s that customs existed in Ethiopia for granted we will see the place and role that customs had in Ethiopia as briefly as possible.

Ethiopia is a home of diverse and disparate customs while we have more customs than the number of ethnic groups themselves. This is so because even those groups speaking the same language but living in different localities often practice very divergent customs. A simple look at the Wollega Oromo and Harrar Kotu would testify to this fact and would further strengthen the common assertion that geographical proximity of settlement matters more on the determination of customs than language. Here comes a problem when we are asserting the existence of a wide-range of customs that may be numbered beyond the sheer number of Ethnic groups, it seems that we are cornered against one contradiction with what we have said earlier on the history of legal conception in Ethiopia that means if law has been given a sacred conception in Ethiopia and if there  are only two major religions in the country it seems logical to expect that the customs all over the country have been basically of two types-Christian oriented and Islam oriented. In other words if we have only two major religions and if even secular laws are taken as divine by origin then we logically expect that the followers of the two religions practice in line with the religious precepts of their holy book-hence, only two important groups of customs. This expectation though not in full accord with the reality is not without practical bases. There are indeed these two major categories of customs however we have a series of serious reservations to this.

One and probably very obvious reservation is that Ethiopia also houses other peoples than Christians and Muslims-people who may generally be called animists or pagans. This means, again in crude generalizations that a third category of customs or paganism. And the various customs forming this category unlike those of the previous two should be emphasized do not have as such any connecting threads. They are almost independent from one another. A second and still important reservation to the expectation of two broad groups of customary practices is that the people though belonging to either of these religions do not as such observe the precepts of the religions and this is usually explained by writers to reflect the Ethiopian perception of the law as sort of ideal as something abstract metaphysical and beyond practice. Professor Rene David has stated his view in a comparative fashion as follows as in Europe before codification as in Islam, the law has a moral aspect for Ethiopians that removes if from practical affairs. He has concluded from this that Ethiopians are not at all shocked that customs and court decisions are not in accordance with the law. 

What David has said may be part of the explanation to the problem. In the opinion of this writer however the root cause of this perception of the law (as put by Rene David) lies deeper than that it lies in the peoples knowledge of the law be it secular or religious. The people could not know the law the law was inaccessible to almost all the people with the exception of the negligible minority who were versed in the languages of the holy book- Geez and Arabic. For one thing both the religions and the Feteha Nagast introduced new ideals to the people- ideals that had no much customary bases. To make the matter even worse the ideals came inscribed in languages that were not spoken outside of the church and the mosque. Even if it is true that the people have to know the new ideals before they are to change or modify their customs. Accordingly the sources of knowledge it should be repeated remained inaccessible to the people. The Bible, the Koran and the Feteha Nagast were available in Geez, Arabic and Geez, respectively. Until very recently, as a result the people were so to say in state of utter cultural confusion for a good deal of time in the early days of the religions, it is accepted that the ideals brought about by the religions were mixed with the indigenous customs of the people. The people have therefore been following and practicing their respective religions not as such as religions having detailed rules on a variety of matters but rather as some sorts of traditions inherited from ancestors and transferable to the followers or descendants. The paganism based customs thus gave way to the religion- based ones only in very few and of course fundamental areas of life such as feeding, fasting praying and the like. In most other cases the earlier customs were able to continue side by side or intermingled with the new ones.

As a result we may say that the customs that have existed for a long period in the history of Ethiopia up to the present time are of three types by origin-Christian oriented, Islam- oriented and indigenous. This triple heritage coupled with historical interactions and mutual or reciprocal cultural exchange has shaped the customs that existed at the time when the new all-inclusive codes of law were introduced in the first few years of the second half of this century. The cumulative effect therefore of all this was that by the time the code came to life Ethiopia had customary practices that varied from locality to locality and that mostly had different and in some cases contradictory ways of treating the same problem. It was this ocean of diversity that the new laws were thrown into surely with the object of unforgiving them around new ideals and of course of accelerating development. 

4.1.2 Review questions 

Answer the following questions based on the passasge reproduced above.

1. What are the major conceptions of law in Ethiopia according to Melaku Geboye?

2. Does Melaku think that law in Ethiopia has traditionally been mixed with religion?

3. Does Melaku think that the laws historically in palce in Ethiopia were accessible to the adressees? What fatctors hidered the accessibilitiy of laws: language barrier or something else? 

4. Which part of Ethiopia is Melaku referring to when he says ``Ethiopian conception of law``?

5. ``…Therefore, when we attempt to look at this conception of law as the conception that has shaped the Ethiopian legal history, we are, in effect, looking at the history of the natural law theory in the Ethiopian milieu…`` Exaplin the relationship between the natural law theory and the `Ethiopian conception of law`` as described by Melaku.

6. Do people in Ethiopia believe in the idea that law is ordained by a supernatural entity? Do you agree with this assertion by Melaku? Why? Why not? To Melaku, what fators contributed to the emergence of the belief among the governed in Ethiopia that law is God-ordained/ divine right of kings? Judaism, Christinaity? Islam? The practices of the various emperors? 

7. Do you agree with Melaku`s remark that ``the conception of law as the word of God`` is a conception which seems to exist in the minds of a substantial majority of our people up to now…`` 

8. What does the expression ``…in the name of divinity…` mean?

9. Explain the the saying ``…to charge the king is as impossible an attempt as to till the sky…``

10. Do you agree with the following conculsion made by Rene David as stated in the above text: ``Ethiopians are not at all shocked that customs and court decisions are not in accordance with the law.`` Do you agree with this assertion?  

4.1.3 Western laws

John W. Van Doren, Positivism and the Rule of Law, Formal Systems or Concealed Values: A Case Study of the Ethiopian Legal System 3 J. Transnat'l L. & Pol'y 165 (1994) 
Historically, the major forces of the power elite in Ethiopia have been the Emperor, the feudal nobility and the Church. For many centuries, Ethiopia has developed the tradition of rule by an Empress or Emperor. As the empire expanded, there was an amalgamation of tribes into some concept of a distinct "Ethiopian" entity. Currently, there are [several] tribes. Each tribe has developed its own distinct mores or law. Historically, emperors might be strong or weak, effective or ineffective. As in the history of England, power alternated between a somewhat centralized authority and a feudal nobility. Transportation and communication were undeveloped until the late 19th and 20th centuries, and thus there were strategic and logistical problems in the exercise of centralized power.
Ethiopia evolved from Axum, a highly-developed, Christian, slave-owning kingdom. Axum was located in the area now occupied by the northern Ethiopian province of Tigre and former province of Eritrea. Nearly all the lands of modern day Ethiopia were Axum's vassals. Maintaining economic, political, and cultural ties with Egypt, Persia, Arabia, Greece and India, Axum reached its peak development between the 4th and 6th centuries A.D. The linking of the authority of the Emperor with the Church has its origin in Axum. Ethiopian legend tells that the Queen of Sheba traveled from Axum to Jerusalem to visit King Solomon. The first Emperor, Menelik I, is said to be the product of the union of Solomon and Sheba. The Ethiopians believe that Menelik I spent several years in Jerusalem as a young man, and returned to Ethiopia with the Ark of the Covenant. The object believed by Ethiopians to be the Ark is still kept, guarded by monks, in the town of Axum, province of Tigre. 

The decline of Axum, triggered by the 7th century Muslim Arab conquests, marked the beginning of a long period of conflict. The 8th century saw Christian, feudal-slave-owning principalities warring both against each other and against the Muslim Sultanates. This post-Axum period of war resulted in the loss of much of the products of Axum's culture. In a feudal society the ownership of land carries with it the bulk of social, economic and political power. The Ethiopian Orthodox (Coptic) Church was a prominent player in this arena. At one point, the Church owned one-third of the land in Ethiopia. The Church had supported the "true descendent" of the line of Solomon during a 13th century contest over the power to rule. When Yekuno Amlak, this true descendent, in fact gained power, he allocated one-third of the land to the Church for its support. Thereafter, the Church lost its realm at one point but gained it back in 1632. Thus, as late as the reign of Emperor Haile Selassie, the Ethiopian Orthodox Church continued to be a powerful landowner. 

Traditional law-Ethiopia has within it several tribes. Each of these groups has an oral customary law which may vary from group to group. Since Positivists indicate that written law is crucial to a legal system, Ethiopia's legal culture may not meet the requirements of that definition of a legal system. No formalized or institutional courts administered customary law until the end of the 19th century. Instead there was an informal hierarchy of administrative and judicial arbiters, beginning with village elders and culminating in the Emperor's Chilot. The Chilot was the court of last resort in which the Emperor dispensed justice without being necessarily bound by law. It is said that the Ethiopians have traditionally been quite litigious, and have had numerous traditional rights of appeal, with the Emperor exercising a final judicial power since the middle ages. Customary law was not binding and could be disregarded by decision makers. 
The Fetha Negast, meaning "Laws of the Kings," was drafted in Egypt during the 13th century and introduced in Ethiopia in the 17th century. The purpose of this code was to guide Christians living in a Moslem society. Written in Arabic, the Fetha Negast was translated in Ethiopia into Geez. Geez, an ancient liturgical language, was the language of the educated. The Fetha Negast was never consistently applied in Ethiopia, even where introduced, and customary norms persisted despite its introduction. Because the Fetha Negast existed only in Geez, the code was inaccessible to all but the highly educated. By the mid-1950's, the Fetha Negast was considered out-of-date and it was unclear that it was applied with any regularity. Article 3347 of the Civil Code, in effect, repeals the Fetha Negast. However, the Fetha Negast remains the text of the canon law for the Ethiopian Orthodox Church and its tradition may continue to influence decisions today. At the time of Menelik (1889-1913), the court structure was based on woreda-awradja political divisions. A court structure consisting of 14 provincial courts, 92 awradjas courts, with each awradja containing 243 woredas, was affirmed by Emperor Haile Selassie in 1942 and for the first time judges were appointed to all the courts. 


Introduction of western-based codes-The first Ethiopian Criminal Code appeared in the early 1930's. In the 1960's, a large body of law was introduced into Ethiopia consisting of codes imported from Western nations with the Civil Law tradition. Between 1957 and 1965, six codes were enacted in Ethiopia: the Criminal Procedure Code of 1961, the Civil Code of 1960, the Commercial Code of 1960, the Maritime Code of 1960, the Civil Procedure Code of 1965, and the Penal Code of 1957. 
The Ethiopian Civil Code was drafted by Professor Rene David. While acknowledging the foreseeability of substantial resistance to the implementation of the code in Ethiopia, Professor David predicted that the Code would eventually be assimilated in the same manner that Roman law was absorbed in continental Europe. Professor David envisioned that the codes would be rapidly assimilated in the Supreme Court in Addis Ababa, in the disposition of disputes where the matter is sufficiently important and where one of the parties is a foreigner, but that the remainder of the Civil Code would only gradually be put into effective execution. While Ethiopia may be better off with the codes than without them, even this forecast of acceptance by gradual assimilation was perhaps overly optimistic. The basic problem is that customary law continues to hold sway as administered by customary tribunals and mediators, and even the exceptional use of government courts produces judgments which may not serve to implement code provisions.


Code attempted abolition of customary law. Attempts to substantially reduce the reach of customary law have not been successful. The Civil Code of 1960 has a provision which declares that the Code replaces customary law. Unless otherwise expressly provided, all rules previously in force, whether written or customary, which concerned matters provided for in the Code, were to be repealed and replaced by the Code. This text repeals even those pre-existing rules which would have supplemented the code in such matters as succession, family and property. 
In a study completed in 1968, it was found that customary dispute resolution based on customary law applied by local elders was alive and well despite the attempt of the Code to curtail it. Because the local elders are often illiterate, they do not apply a sophisticated legal treatise like the Fetha Negast. Elders do state that they apply customary practices and some moral rules and principles. They see their function as restoring harmony across a broad spectrum of relations between the parties. Apparently, at least in the tribe studied, there is no standing body of elders to hear disputes, and the selection of decision makers is ad hoc, chosen as in arbitration. In an attempt to introduce government courts in outlying areas, the Atbia Dagnia was introduced or local judge, into rural areas in 1947. The complexities of the reception of the Atbia Dagnia need not detain us here except to note that where such judges exercise power, they often use customary law or equity rather than the Civil Code. 

Moreover, the omnipresence of customary law is kept alive by the practice of ordinary courts referring matters to a council of elders, though it is not clear which situations justify this approach. The elders also settle criminal cases. In Southern Ethiopia it is estimated that only 3% to 4% of litigation is brought before government courts, and tribe members feel a moral obligation to seek tribal rather than government court resolution. The Gurage tribe, for example, has courts that use customary norms to determine disputes between members of the group which could erupt into violence and otherwise disturb social equilibrium. Government courts play little part in this process. Considering that 80% of Ethiopians live approximately one day's walk from the nearest all-weather road, can the foreign norms codified in the Ethiopian Civil Code have much influence? Thus, the people still view the proper dispute resolution procedure to be the customary one. While section 3347 of the Ethiopian Civil Code purports to eliminate customary law, such law continues with remarkable vitality. 

Another avenue for the survival of customary law was provided by the Civil Code itself through the retention of arbitration and compromise. Compromise possibilities consist of referral to a conciliator, or an agreement of the parties to resolve their dispute without such a reference. Conciliation must be made on a basis of mores not repugnant to law or to public morality. Arbitration is supposed to be made on the basis of principles of law. However, conciliators and arbitrators may be using customary law or equity even if it conflicts with the Code despite what seems to be the elimination of the customary law by section 3347. 


Gap between codes and legal reality-As indicated in the last section, many disputes are settled by traditional sources such as elders whose use of customary law may conflict with the Code. This failure to assimilate the Code is not limited to rural areas but extends to disputes in urban areas. The fact that the Codes are not substantially implemented or regarded as authoritative creates a chasm between official norms and prevailing norms. The conflict between the Codes and traditional law is illustrated by Professor Beckstrom's study, which indicates that the Codes still had not taken hold in 1974. Beckstrom lists these reasons: 90% or more of the population are illiterate; the great majority of judges have received education only to the fifth grade; and there is a small and relatively informally educated attorney population. Even the small group of educated lay persons, including business persons aware of the Code, may not use it, e.g., bankruptcy is available but not used. Professor Beckstrom states that well-established distribution and communication networks do not exist to make people aware of the law, and administrative facilities may not exist to put laws into effect. One could add that Ethiopia lacks a tradition of applying codes because of the historical reluctance to be bound by an application of existing rules. 
Areas of private law such as inheritance and family law either codify existing practice or, where different, the Code-enacted reforms may be ignored by judicial nullification, or avoided through alternative dispute resolution. In very remote areas, there are no government courts, so customary law will continue to hold sway. Government law, such as the Civil Code, is only resorted to in exceptional situations such as those involving tax or penal law or where traditional dispute resolution has failed. Even in those cases, judges may be unaware of applicable state sanctioned law, misunderstand it, or simply refuse to apply it. Judges purporting to utilize the Codes in deciding cases have cited irrelevant code provisions and failed to cite appropriate provisions. Ethiopian judges may not be conditioned to apply the Codes as a binding force. There is also a lack of knowledge about what is occurring in rural areas. Sedler states: "It simply is not known what is happening in many parts of the country, or what will happen, and any prediction is hazardous." It is at best uncertain to what extent the code is in use outside of Addis Ababa. 

Studies have indicated that the Civil and Commercial Codes are not used in the small business arena even in Addis Ababa. In the small business arena relief is sought through informal dispute resolution where the Commercial Code is seldom used. In the past, the Code sections dealing with negotiable instruments received little use, but are now used in some commercial circles. With regard to the application of the Codes in general, the only evidence from personal experience of the author is highly impressionistic and incomplete. On November 3, 1990, the author interviewed four judges in the Civil and Criminal High Court in Dira Dawa, Ethiopia, and a Public Prosecutor. These judges stated that they refer to and use the Civil and Criminal Code in Amharic. They have an English Civil Code translation at home, and use it in case of the ambiguities in the Amharic version. The English translation is often obscure and the French text in Dira Dawa would be of no aid because the judges do not comprehend French.

 The Dira Dawa High Court judges said they would not have felt that they had the "jurisdiction," or authority, to decide a case on the basis of the 1987 Constitution. I said that the Constitution contained a provision that women were to be seen in law as equal to men. There, the Kadi or customary courts still function to handle certain disputes. One judge smiled and said that in the cases involving Muslims which he decides in the Kadi Court that such a provision "would not be practical." Another judge said he found no difficulty in using the Code. After all, he had studied the Code in law school and they were all law graduates. In difficult cases, they gathered together to discuss the appropriate outcome. The judges stated that while precedent does not matter in theory, it does in practice. Despite the pro-code thrust of this anecdotal information, those who seek to implement the Codes face substantial obstacles. The Codes are a challenge even to the educated, and conflict with the oral tradition. There is, however, a tradition of respect for written codification, as illustrated by the Fetha Negast. Those who wish to see the Codes implemented hope that the tradition will be transferred to the Codes. Other factors hampering the penetration of the Codes into the legal life of Ethiopia are (1) translation problems, (2) conflict between Christian values incorporated in the Code and Muslim values not incorporated, (3) extra-code norms which may nullify code provisions, (4) retention of jurisdiction by the Coptic Christian Church, and (5) the lack of a reporter system for the cases. An initial obstacle to assimilation of the Codes is the translation problem. The Codes were originally drafted in French and English and then translated into Amharic. Though rich and subtle, the Amharic language did not have a highly developed legal vocabulary. Hence the project to translate Professor David's French text into Amharic proved formidable. 

What are the prevailing norms?The prevailing norms are indigenous and are both written and unwritten customary understandings about who will exercise power. To borrow Hart's terminology, these norms consist of primary rules and secondary rules. The primary rules govern behavior. These rules are internalized, consisting of largely unwritten custom with a lesser component of written indigenous norms. The secondary rules govern who is authorized to make decisions and which sources of rules are authoritative. The secondary rules may also include significant unwritten components.
 The Ethiopian society functions, however; people seem to know what is expected of them. In Ethiopian rural areas, tribal life is composed of patterns based on kinship. Social cohesion is created more by informal social pressures than by resort to litigation. Life is still organized in such a manner that there is individual responsibility for subsistence, e.g., the harvesting and cultivation of crops. Village citizens are dependent on the group for approval and assistance relating to marriage and burial. As one writer puts it: "The threat of withdrawing kinship services from a recalcitrant remains always a potential which, together with moral and ethical sanctions, reinforce (sic) the overall system of order and social control, thereby giving conformity to the norms of expected behavior." Could it be that this is the key to the continued stability and primary importance of the indigenous norms despite the challenge of artificially imposed external norms?

Not all official norms are functionless. For example, the Mengistu regime promulgated a series of land reform measures, and the state took over much of the means of production. Indigenous norms, even when officially imposed, are distinguishable from external norms. Indigenous norms are those precepts which originate from Ethiopian tradition and culture, or are generated by those in power, but not superimposed wholesale such as codes and constitutional human rights provisions. External norms are those legal standards of behavior which come from the outside of Ethiopia, frequently from the West. Official norms which are indigenous to Ethiopia tend to be more operative than those which are external. Thus, Ethiopia has a traditional system of exercising power. Power may be defined in terms of effective decision-making, and the ability to influence it. Numerous factors may be present in influencing decision-making: opinions, values, customs, educational experience, and the role of elites. Perhaps unwritten rules, based on church teachings, attitudes toward work, commerce, military prowess, authority and so on, are governing and influencing decision-making. Historically, these factors may have produced a system understood by people and taken to be legitimate, thereby producing a social equilibrium. 


Imported norms vs. customary norms-ideological incompatibility-There are basic ideological conflicts between imported Western norms in the Constitutional setting and the host social context. Another prominent source of contradiction is the presence of a capitalist-oriented Civil Code in a regime which has a socialist orientation. The Draft Economic Policy calls for increased privatization of wholesale and retail services, export-import operations, and tourism. The Draft refers to a possible encouragement of private enterprise in banking and insurance. But the fact is that the land, banking, and large buildings (perhaps those over two stories) will remain under state control. Privately-owned houses in excess of one, confiscated under Mengistu, will be returned. State farms will be eliminated and freight transport and public transport will be denationalized. 
While land and what major commercial enterprises there are remain state owned, what can be the role of a Civil Code designed for a capitalist laissez faire liberal regime? The French Civil Code had bourgeois presuppositions. While the French Civil Code declared private property an entity free of feudal obligations, it carried with it the bourgeois ideas of the protection of real property within the family unit of small farms and small family businesses. Professor Brietzke sums it up well: "The outstanding characteristics of Ethiopian private law are its orientation towards nineteenth century capitalism and the lack of meliorating provisions associated with the welfare state in the West and with broadly-based development in the Third World." Thus, the conception of property contained in the Civil Code is that of absolute ownership with no social obligations. This concept seems utterly at odds with the state ownership of land under the leadership of Mengistu or for that matter President Zenawi. There was a lack of synchronization between Commercial Code provisions governing corporations "for gain" (profit), and the socialization of the 100 largest companies in Ethiopia in 1975 under Mengistu's socialism. The presence of freedom of contract in the Civil Code also created a situation of inefficiency because of inequality of property distribution and consumer inexperience. Because the bargaining power of landlords was so great, formal equality was of no helpful relevance. Theoretically, the Code law remained applicable during Mengistu's leadership. However, the Code law simply did not lend itself to application to the bulk of transactions relating to the means of production, including land, which was socialized. It appears that, under President Zenawi, social ownership will continue to render application of the Code law somewhat irrelevant.

Summary-In sum, a study of the Ethiopian legal system reveals a large variety of state originated norms in an uncertain relationship with each other and with customary norms. The prevailing norms appear to be unwritten and customary, and certainly indigenous, rather than imported written norms. First, most relevant is traditional customary law, which varies from place to place, and is unwritten. Second, and related, customary tribunals are alive and well and their resolutions do not appear to be based on Code-originated norms. Third, there is an overlay of imported Codes carrying the Western imported ideological baggage with, at best, uncertain acceptance outside of Addis Ababa. Difficult translation problems of the Codes from French to Amharic, and the lack of terms comparable to Western legal terms in Amharic further compound the problems. Moreover, as in the Civil Law tradition, there are few reported cases, and those which are, are practically unavailable. And even if found, with no stare decisis, the cases themselves need not be viewed as authoritative. Fourth, norms of the Coptic Christian Church may be applied by church tribunals which may not be consistent with Code norms. Finally, imported constitutional norms have also not fared well.
4.1.4 Review questions 

Answer the following questions based on the above excrept.

1. Does Van Doren think that the codes Ethiopia adopted some four decades ago succeed in penetrating the Ethiopian society? What factors have served as obstacles for lack of sueessful penetration?

2.  How does Van Doren define law? 

3. To Van Doren, do judges support the continued application of customary laws in the rural parts of Ethiopia?

4. Do you think that Van Doren believes that the transplanted laws are being applied in cities? 

5. Did Rene David foresee substantial resistance to the implementation of the Ethiopian Civil Code? Why did he antiticpate that? Did Rene David expect that the people would gradually adjust their behaviours towards the standards of the Civil Code? How does Van Doren assess this expectation of Rene David?

6. What makes traditional dispute settlement methods most effective in rural Ethiopia?

7. What does Van Doren mean by the idologiacl incompatibility of customary laws and imported laws? 

4.1.5 Excerpts (notes)  

Claude Sumner, Ethiopian Philophy: The Treatise of Zara Yaqob and of Walda Haywat: An Analysis (Vol. II) (Addis Ababa, Commercial Printing Press (1978) at 271-272.
In the Book of the Wise Philosophers, the state was the object of elabaorate development. The persons spoken of included the king, his appointees like the notbales, the lords, the governors, the officers; the slave, the beggar, the drunkard, the prostitute; occupational groups like the physicians, the messengers, the mucisicans, the blacksmith and the witch. The spectrum of the Hatats is much more reduced: the king in Zara Yaqob, those who govern in Walda Haywat. But the difference goes beyond the diversification of the persons who make up the state. The views of the falasfa are based on respect, order and law; it has its paradigms in the family, the world and God; its breach is as well known as its harmonious functioning. The importance of the king within the social unit of the state is so great that it amounts to a quasi-identification. It is as if there were a cascde of representation: the king is God`s representative, and in turn the king`s appointee represents the king. The authority flows from above, in a vertical line. 

In Zara Yaqob-the king: Zara Yaqob`s life was conditioned by two kings: Susanyos and Fasiladas. He was the victim of the first; he left his voluntary solitidude in a cave when the latter`s reign began. And yet he has described the regin of the latter in worse terms than the former`s. The author speaks of the expulsion of the Portugese, and stigmatizes Fasiladas more severely than the Jesuits victims of this king ever did themselves. He depicts his unique encounter with Susanyos in colors that are fortright favorable in spite of the somber prelude of his enemy`s intrigues at the court against him. He says: but God had made his (Susanyos) heart soft, he received me well and mentioned nothing of the things I was afraid of. He only questioned me on many points concerning the doctrine and the (sacred) Books and he said to me: ``You are a learned man, you should love the Frang, because they are learned.`` I answered ``Yes, they truly are; ``for I was afraid, and the Frang are really leanred. After this the king gave me five measures of gold and sent me away peacefully. After leaving (the king), as I was still marveling (at my fate), I thanked God who had treated me so well. 

Zara Yaqob writes: King Fasiladas governed at first with good advice and wisdom; but he did not persevere in goodness; he became a wicked king and persevered in his wretchedness; he shed blood, he came to hate and persecute the Frang who had well deserved from him by building towers and beautiful houses, and had adorned his regin in so many wise ways; in turn for their good he mistreated them. This Fasiladas was doing evil in every respect: ``he killed people without a trial; he used to fornicate with women, and then murder those he had committed adultery with; in his iniquity, he would send soldiers who plundered the land and the houses of the poor. God had given a cruel king to a cruel people.`` But whether the king is Susanyos or Fasiladas or any other one, the few moral judgements that accompany Zara Yaqob`s Treatise and which represent, on the subjective level, the expression of his own reflection on the monarchy, are always negative. Kings love riches, hypocrisy, treachery and perfidy. Walda Haywat, states qualities of those who govern justly as follows: ``Be just towards all: the great and the common folk, the rich and the poor. Adminsiter justice without wrath or passion. Take care of them as if they were your children; they will not fear but love you; you will find peace among them and favor in the presence of God.``
4.1.6 Review questions

Answer the following questions on the basis of the above excrepts.

1. What does the assessment of King Fasiladas`s actions by Zra Yakob the philosopher show? Is it something to do with the rule of law or rule by law or unbridled arbitrariness?

2.  Explain the qualities of those who govern justly as stated by Walda Haywat the philosopher.

4.1.7 Does Ethiopia have a legal system?

John W. Van Doren, Positivism and the Rule of Law, Formal Systems or Concealed Values: A Case Study of the Ethiopian Legal System 3 J. Transnat'l L. & Pol'y 165 (1994) 
Does Ethiopia have a legal system?-The learned Professor J. Vanderlinden opens an article he wrote in 1966-67 after the Codes were introduced into Ethiopia with an intriguing sentence. "The main characteristic of the contemporary Ethiopian legal system is that it does not yet exist as such." By contrast, Professor Sedler wrote, in 1967, that he found Ethiopia had accomplished a substantial start in the creation of a modern legal system. Professor Sedler notes that the Ethiopian Constitution of 1931 set out that judges should decide according to law, which was an important beginning. A state court system had developed, and Western Codes had been enacted, though serious problems of implementation remained. To answer the question of whether Ethiopia has a legal system it is necessary to define a legal system. I conclude that according to Legal Positivism, it is uncertain whether Ethiopia has a legal system. Also, according to the natural lawyer orientation of Professor Lon Fuller, it is doubtful that Ethiopia has a legal system. But according to other definitions, such as those of Professor Poposil, Ethiopia meets the criteria for having a legal system. Suspicions are activated where these varying results occur and we may legitimately ask if the definitions are not value-laden and culturally biased.

Modern positivism indicates Ethiopia has no legal system-In the West, Positivism is the prevailing mode for conceptualizing legal systems presented by officials and professors. However, in United States academic circles, Positivism exists in terrific tension with competing explanations. There exists so much controversy that in a recent decision on abortion, three Supreme Court Justices openly argued that the legitimacy of the legal process was at stake if the development of law were not given a greater appearance of coherence. The assault on Positivism by American Legal Realists during the 1920's and 1930's has been revived, post-1977, by the Critical Legal Studies Movement. It is startling to read that even a critic of Realism and Critical Legal Studies can conclude that there is a consensus among the American academic community, left, right and center, that at least as regards Constitutional Law, there can be no objective basis of morality discoverable from which to project an interpretive strategy. 
The exposition of texts, constitutional or otherwise, is often indeterminent. Indeterminacy analysis strikes at the heart of Positivist claims that by and large, a legal system is deemed to exist only if there is a discernable rule structure which determines rights and duties. If the cases, codes, constitutions, and texts are indeterminent, as this author believes, and no undisputed moral standards exist outside the text, formalists such as Positivists, talking about a Rule of Law have a problem! According to modern Positivist definitions, Professor Vanderlinden is correct: Ethiopia probably fails the "legal system" test. Viewed from another perspective, however, it is the definition of modern Positivism that fails and is revealed as value-laden, mono-dimensional, and culturally biased.

In Ethiopia, the Positivist model for a legal system is not realized because as previously discussed, much of the conduct in the society is not governed by official norms. The prevailing norms are customary or traditional. Official norms are rules and precepts generated through official state organs such as the President, ministries, parliament, the courts and so on. Thus, while state norms exist in profusion, it is not clear that they are taken seriously, particularly with regards to the imported norms. The governing norms may often be unwritten and are not derived from state sources. Thus, there are enormous gaps between the official norms and the actual norms governing the conduct of society. Another way to look at these gaps is, in terms referred to by Ehrlich, as a gap between the positive law and the living law.

The question for Positivists becomes, how much of a gap can there be, consistent with the presence of a legal system? For example, even the indigenous-based norms (the public law of Mengistu), did not affect the lives of large rural areas which are defined as those areas one half day's walk from the nearest all-weather road. Yet, the Ethiopian daily life is not chaotic. Society functions reasonably well on a day-to-day basis. Citizens know what is expected of them. These expectations are largely realized despite the lack of any strong demonstrable relation between many official norms and the behavior actually required. In significant instances, it is not that the official norms were subject to erosion, but that the norms were never operative, and in some instances never intended to be operative.

The preceding discussion would lead some jurisprudents to deny that such a regime had a legal system. Professor H.L.A. Hart, the Oxford Positivist, might deny that a regime with a low correlation between official norms and functionally operative norms has a legal system. It is fundamental to Hart's Positivism that the rules that govern society be derived, to a significant extent, from the official norm structure. Law is to be separated from custom and morality. Officially derived rules are to be applied by decision makers because they are the rules of the society, not necessarily because of their inherent fairness. Officially derived rules may or may not be in accord with the custom and morality of the society, but must be applied regardless. Hart defines a legal system as a system which is composed of a union of primary and secondary rules. Primary rules are those rules which determine disputes and guide citizen conduct. One analogy is that the primary rules of a legal system are like the rules in a rule book governing a chess game. The most important secondary rule is the rule of recognition. The rule of recognition serves to identify sources of primary rules. In our analogy, the rule of recognition would be that which identified the rule book as the source of primary rules governing the chess game. Hart argues that a legal system has a rule of recognition, a social rule that makes a reference to sources of primary rules. 

Suppose that, in our chess analogy, some of the rules in the rule book are not regarded seriously by officials. The rule book contains some indigenous rules and others that are foreign imports placed there to give the local chess game the appearance of progressivity without the substantive burden of the silly rules imposed by foreigners. Just to make matters even more interesting, sometimes officials use the foreign rules, or at least cite to them. A Hartian could point out that Hart did say that officials may have the "internal point of view" as regards the source of the rule of recognition or at least, an attitude that the secondary rules are acceptable. But, arguably, officials in Ethiopia have not had the internal point of view with regard to at least the non-ingenious based norms. There is evidence that Ethiopian officials have not really accepted Western norms underlying the imported legal system. This is but another reason that a Hartian could say that Ethiopia does not display the requisites for a legal system, which is so much the worse for the Positivist criteria.

Where, as in Ethiopia, officials who make adjudicatory decisions may not justify decisions or where the sources officials refer to in justifying decisions may bear little relationship to actual norms used in making decisions, the Hartian system would be of very limited utility. Equally significant, there is a confusing array of norms officially promulgated which are not used at all. Perhaps it is more accurate to describe the situation as one in which there is an indefinite pattern of use of sources of official norms. There are comprehensive codes and there have been constitutions referred to in some circumstances as an official justification for decisions, but ignored in other situations. The Nagarit Gazeta, where law emanating from the state is published, cannot be the source for the Ethiopian rule of recognition because laws set out there are not necessarily operative norms. A modern Positivist would have difficulty finding a legal system in Ethiopia.

Professor Lon Fuller, who wrote from a Natural Law perspective, argued that there may be no legal system where Rex (an imaginary king) promulgates a set of legal norms but then decides disputes on other grounds. Professor Fuller stressed that the concept of law necessarily involves communication between officials and the people. Professor Fuller referred to this as an aspect of the "internal morality of the law." That which masqueraded as law was not in fact law unless the criteria he enumerated were observed. 

In analyzing the early regime of the Derg, later dominated by Haile Meriam Mengistu, critical legal observers found that the Derg displayed all the characteristics which negate a legal system, namely eight characteristics which Fuller refers to as the internal morality of the law. These factors are described as excessive specificity, incommunicativeness, retroactivity, incomprehensibility, contradiction, unfulfillable demands, capricious change, and irrelevant administration. Professor Fuller indicated that it was important to have a correlation between official norms and governing norms in order to aid communication between the ruler and the ruled. Thus, perhaps Fuller might not be troubled if everyone knew that the official norm structure was there for other reasons, such as symbolism, or the creation of a progressive appearance. Professor Fuller stressed the importance of official norms correlating substantially with enforced norms because of the importance of citizens being able to plan behavior. But if everyone either knows that the officials norms are inoperative or has no knowledge of them at all, Fuller's communicativeness criteria may not be a problem.

My point is, however, a variation of this theme: At least since the 1930's Ethiopia's lawmakers have had communicative intent only in specific instances in their lawmaking. Nor am I here concerned with the lack of communicativeness that comes from vagueness. My concern is the need for a scorecard, so to speak, as an aid in separating prevailing norms from the mass of competing norms. One starting point is to separate non-functional norms, often foreign, adopted norms, whose purpose was symbolic or propagandistic rather than functional. The Codes were aspirational in the sense that they are designed to alter social practices rather than to reflect them. But the problems of such an approach for the Positivist paradigm is serious. It is as though someone said, "Here is the rule book for chess, but please note some of these rules are aspirational; that is, it is improbable that officials will pay any attention to them in the near future. Some of the rules conform to existing customs (e.g., those dealing with marriage and divorce), but others do not conform. Have fun figuring out which are which."


Other definitions of legal systems -- Professor Poposil`s definitions of what constitutes law and a legal system abound. Professor Poposil, a specialist in legal anthropological studies, isolates four factors-- the presence of which denote the existence of a legal system. These factors are: (1) adjudication or mediation; (2) sanctions; (3) obligations or Hoffedian rights, and (4) future applicability of the norms established through conflict resolution. Poposil stresses only those rules or norms arising out of conflict resolution, thus de-emphasizing rules in the abstract. Poposil makes no effort to separate law and morality, custom and law, or adjudication and legislation. By Professor Popsil's criteria, virtually all societies have a legal system, which was no doubt his intention. Professor Singer, a close and able observer of the Ethiopian legal culture, defines law as does Professor Poposil: (1) an effective authority which need not be governmental, (2) social attitudes considered to be law by the society, (3) affected persons recognize their rights and duties, and (4) sanctions are present. Singer refers to the Amharic law as customary law, but notes that the Amhara did not regard their law as customary since it formed the basis of the law of the new empire. If this definition is accepted, the Ethiopian legal culture displays the relevant attributes of a "legal system."
Professor Brietzke states that the Rule of Law was not present in Ethiopia under the Emperor Haile Selassie. Commentators on the Ethiopian legal culture observe that the idea that inflexible rules exist which govern disputes is not traditional. The Fetha Negast was a guide only. The fact that the Ethiopian emperor could alter any court judgment is taken as evidence that a Rule of Law did not exist. In summary, there does not seem to be a master rule of recognition in Ethiopia which ranks potential sources of law as required by Professor Hart in his description of a legal system. For example, during the Mengistu period, the grundnorm or master rule of recognition might be said to be "Ethiopia Tikdem" (Forward Ethiopia). But the phrase was so vague as to be meaningless. 

In Ethiopia, prevailing norms are often customary and unwritten. Professor Hart refers to a situation in which there are no rules of change, adjudication and recognition as "primitive." Hart may have indicated that a regime with oral customary rules may not have a rule of recognition, a necessary component of a legal system. Hart may also have concluded that a regime in which customary law governed without official determination that it was authoritative did not have a legal system. Finally, Hart would have a hard time finding a legal system under his criteria where there was a huge gap between official norms and the operative norms which are in Ethiopian customary norms. In this context it is ironic that the English Constitution itself is customary and "unwritten," not to mention American constitutional practice. The Positivist John Austin stresses that law is the command of a sovereign backed by force. Professors Scholler and Brietzke described the Mengistu state and its predecessor as exemplary of the Austinian command Positivism: the orders of a sovereign gunman backed by force. Such a definition is helpful, but it cannot avail modern Positivists because they strenuously reject it. Finally, Professor Poposil's definition is the only one that clearly embraces the Ethiopian case, and accommodates the idea that Ethiopia has a legal system.

4.1.8 Review questions & notes 

1. Do you think that the following anaysis is correct? The Ethiopian legal system has multiple faces. One face of it is that the picture painted by the legal documents, i.e., codes, constitutions, proclamations, regulations and directives; the picture one gets when he examines these legal documents. The other picture of the Ethiopian legal system is the one which is disclosed when one examines the way these laws are applied; the picture obtained through observations of the behavours of the adressees of the existing laws. The third picture is the various traditional legal systems; the customary laws which govern human relationships espesically in the country side.

2. What is the implication of the legal pluralism which prevails in Ethiopia?  What do we mean by the assertion that the Ethiopian legal landscape is a meeting point of multiple notions of law, i.e, there are several customary law systems; the country received for example, notions of Islamic law, socialist law, common law and civil law?

3. Does Ethiopia have a legal system seen in light of Hart`s and Fuller`s theories of law? Does Van Doren think that Ethiopia does have a legal system?

4. Why does J. Vanderlinden conclude that ``the main characteristics of the contemporary Ethiopia is that it does not yet exist as such``?

5. What does Ehrlich mean by ``postitive law and living law``?

6. What are the eight features that negate a legal system?

7. Is it possible to conclude that the Ethiopian codes were adopted for aspirational or propaganda prupose? Were the codes meant to be functional? 

4.2 The Sources of the Six Codes

The present section deals with two main topics: preliminary issues and the sources of the 1950`s and 1960`s codes of Ethiopia. The first topic discusses the problems one faces in studying the history of the Ethiopian legal system. The other topic conveys the message that the Ethiopian legal system has drawn, on different occasions, from numerous legal traditions. The two central conclusions of this section are: first there is no sufficient, reliable and accessible material in studying the background to the Ethiopian legal system. The second conclusion is that the Ethiopian legal system has borrowed legal rules and principles from multifarious sources. 

4.2.1 Preliminary issues: Before this section takes the reader to the discussion of the major inspirational and material sources of the Ethiopian codes adopted some four decades ago, it may be instructive to make the following preliminary points. 
4.2.2.1 Source: There is a problem of insufficient information. There are no enough reading materials. Little research has been conducted on the Ethiopian legal history. Even the little information available on the Ethiopian legal history is not accessible. The information is recorded in the French or Italian or Spanish languages. To access this information, obviously one has to master at lease one of these languages. Some say that some of these pieces of information are not reliable in the sense that they were recorded not by historians. Travelers and those who had closer relationship with the palace and kings recorded this information. Thus, these materials tended to be anecdotal or glorify the achievements of Ethiopian kings. 

The little recorded information on the Ethiopian legal system is unrepresentative. The available information of the Ethiopian legal history does not say much about the various legal systems of the kingdoms in the Eastern, Southern, western and southwestern parts of the country brought under the umbrella of the central government in 19th and 20th centuries. We know little about the features and developments of the pre-integration legal systems of those kingdoms. We know also little about the fate of the legal systems of those kingdoms after the integration. There is obviously the need to undertake serious researches regarding the nature and effectivenss of traditional legal instiutions in the country; their historicall and current relationship with the state laws and institutions; their place in the present and future Ethiopian state legal system; the manner in which the state should give support to the development of these traditional legal institutions. Given the lack of pertinent and relable information on the matter under consideration and the introductory nature of this course, much cannot be said about the administration of justice under customary laws in Ethiopia. The course on Customary Laws is quite relevant in this regard.  
4.2.2.2 Gaps: There are gaps between the official laws and unofficial laws. Here `official laws` means the laws made by the Ethiopian government, which include the six codes as well as other state-made laws. The official laws were and are transplanted essentially from the western legal traditions. The term `unofficial laws` means legal rules and principles generated by the community; laws that grow from below, especially the various customary laws that take hold on the ground. Do you recall the discussion on the existence of a divergence between official and unofficial law in Ethiopia in Unit 1 of this course that examined the concept of legal penetration and legal extension as well as the justifications for the existence of the gap between the two, i.e., trnansplanted laws and home grown laws? Readers are advised to refer to that section.
4.2.2.3 Extent of accommodation: Ethiopia gave little space for the customary law systems in 1950`s and 1960`s grand codification project. Generally, in 1950`s and 1960`s, Ethiopia did not assign sufficient roles to customary laws. As suggested above in this section, the transplanted laws could not get the necessary legitimacy, among others, because of a rejectionist stance followed by those in charge of government affairs. 

Why do you think that Ethiopia assigned a minor role to customary laws in 1950`s and 1960`s when codifying laws on the basis largely of civil law model? Ethiopia thought that recognition of customary laws would undermine its international legitimacy. The western powers made their intention very clear via the consular courts as well as via the consultative committee, which will be explained in the next section, that they could not do business with Ethiopia and Ethiopians without her laws being modernized. Second, Ethiopia thought that recognition of customary laws would be anti-social and anti-economic progress. Ethiopia thought that there were several customary laws inconsistent with the demands of modern life in the country. Third and most important, Ethiopia felt that customary laws would be against the project of modernization, which was planned to be implemented through such strategies as industrialization, urbanization, assimilation, integration, centralization of political power as well as legal unification on the basis of western codes. Customary laws were taken to be misfits in this process; customary laws were associated with political fragmentation. Customary laws were seen as undermining legal uniformity. Finally, the customary laws were not sufficiently recorded to be of some help.   

David, A Civil Code for Ethiopia: Considerations on the Codification of the Civil Law in African Countries, 37Tulane Law Review 2, (1963) p. 187-204.

Relation between the Code and Custom: A question which arose is the following:  With respect to the laws which would ultimately be adopted, to what degree is it fitting to take into account the customs actually followed in Ethiopia. For a jurist of Western Europe to understand well how the question presents itself in a country like Ethiopia, a certain effort is necessary to rid himself of a number of ideas or prejudices he might have.  The first idea of this jurist will be to think that a code will be a purely theoretical work devoid of real value if it is not strictly in accord with local customs.  Especially in matters of private law we are profoundly marked in our Western countries by the thesis of the historical school, taken over by the sociological school of law.  We observe the stability of our private law, and we believe with difficulty in the efficacy of laws which pretend to impose on private individuals another mode of conduct than that practiced by them according to their tradition.

This position is not that of the Ethiopians, nor of other countries comparable to Ethiopia, which are looking toward a total renewal of the basis of their society.  Like the Soviet Union and the communist countries, although with another ideal, Ethiopia and a number of African countries are presently in a revolutionary period.  While safeguarding certain traditional values to which she remains profoundly attached, Ethiopia wishes to modify her structure completely, even to the way of life of her people.  Consequently Ethiopians do not expect the new Code to be a work of consolidation, the methodical and clear statement of actual customary rules. They wish it to be a program envisaging a total transformation of society and they demand that for the most part, it set out new rules appropriate for the society they wish to create.

Does his conception lack realism?  Certainly neither a total nor immediate success must be expected in all fields from the principles on which the new Code was founded.  But it is not useless to enunciate the objective on which they have settled.  We do not condemn as useless our constitutions with their preambles or declarations of laws which often wait a long time to be put into practical application.  In the matter of private law especially, it must be remembered that for centuries an ideal law, a Roman law, which had little by little been transformed into natural law, was taught in our universities of all countries, and not the positive law, the customary, jurisprudential or legislative rules applied here and there.  Gradually, in the course of centuries, this ideal law was received or made its influence felt on the practical law, up to the time when, in the nineteenth century, it became plainly positive law by the codification of national laws.

In the same manner, the schools of Islamic law traditionally teach a Moslem religious theory distinct from customary rules or other rules that local tribunals apply.  Likewise in Ethiopia, the eminent authority of that precept, the Fetha Negast (Justice of the Kings), has been recognized for centuries, while it was realized that its rules were very imperfectly followed in practice. Was it necessary to abandon this conception of an ideal law to adopt a sociological positivism contrary to tradition?  The Ethiopians considered rather that their codes were to precede a new edition of the Fetha Negast, founded on reason and on the teachings of comparative law. They considered it offensive to formulate laws under the form of legislative precepts which are perhaps followed in fact by the majority, but which Ethiopians are unanimous in considering as bad in themselves and which they follow only because man is an imperfect being.

A code is, in the Ethiopia conception as well as in our own traditional conception, and likewise in the Soviet conception, a model of social organization.  It aims at the perfection of society and not only to a static statement of behaviour served by the sociologist.  For these reasons it is apparent that it was doubtlessly necessary to take customs into account, that it was necessary to keep this accounting limited, and not a fear changing them. It was necessary to take customs into account in order that the Code not be an abstract, theoretical work without ties to the profound sentiments of the Ethiopian people.  But it is necessary to account for customs only to the extent that they correspond to a profound sentiment of the Ethiopian people, and conform to that which is felt by them as being just.  This is not the case for all these customs, many of which correspond to the conditions of life then and new: it is hoped that the years to come will render these customs inconceivable and odious even to Ethiopians. 

The Ethiopians have definitely stopped in an intermediate position, with a view toward conciliating the contradictory positions which one sees in the Code:  One the model for society to come, the other the statement of the rules to be followed by judges for the solution of litigation in the immediate present.  The Ethiopians have sorted out their customs, keeping only the necessary ones which either correspond to their profound sentiment of justice, or else appear too generally followed and too profoundly rooted for one to hope to take them away from Ethiopians in the foreseeable future.  Naturally customs were elsewhere followed when they were conformable to, or simply when they were not in contradiction with, the ideal order of which the Code pretended to state the rules. Had they wished to do so; to follow strictly Ethiopian customs would have been to run up against an impossibility of fact; an impossibility because in certain matters there is a total absence of customs.  For example, the entire matter of contracts in the Code is a new thing, for the Ethiopian society of yesterday did not know the concept of contract. The few rules concerning contracts that were found in Ethiopian law were imported or of recent fabrication, eminating from the legislature or from tribunals, without relation to true Ethiopian custom. The same impossibility existed in other cases as to a variety of customs. The Ethiopian nation is composed of communities which often do not follow the same customs. This fact is true not only when one considers the diverse ethnic groups.  But it is also true even when one considers the same ethnic group.  It is aggravated by the fact that the customs remarkably lack stability. The idea of a custom with a sacred character, quasi-immutable, does not conform to the facts when one envisages the populations of the Ethiopian plateau. The circumstances of the present epoch are of a nature to precipitate this evolution.  In anticipation of this evolution, in choosing the custom which now and henceforth appears to be the most modern among the many customs in being, it has been possible to cast an eye to progress without breaking the tie that legislation must necessarily have with the state of mores and customary practices in the country to which it is called to be applied, if it is to have a national character and to be realistic.   

The progressive character of the Civil Code, envisaged as a model, was adjusted from a realistic point of view in the preparatory plan with the aid of sufficiently elaborate “transitory dispositions” which provisionally maintained in force the rules actually followed on a certain number of points. Special dispositions had thus been forseen on that which concerns matters of personal status for persons of the Moslem religion.  It is permissible to regret that the Ethiopian Minister of Justice did not hold to these dispositions at the time of the discussion of the Civil Code in Parliament.  These dispositions were intended to prepare a halting point on the road to progress, which seems to us indispensable in terms of the application of the Civil Code.

4.2.2.4 Legal structure: The codes adopted in 1950`s and 1960`s were not supported by a developed legal structure. Do you remember the concept of legal structure in the first section of Unit 1 of this course? Legal structure is an element of legal system and refers to institutions such as law schools, legal professional associations, executive, legislature, the judiciary as well as the prison administration. It means all the institutions that engage in the study, refinement, making, modification and implementation of the law. Do you think that these institutions were well developed at the time of the adoption of codes some forty years ago? Do you think that the advanced codes were put in the country where these structures were equally advanced or were they put in place in the situation of a very weak legal structure? 

4.2.2.5 Break in continuity: Some fifteen years after the coming into force of the modern codes, the country faced a major ideological change. The codes assumed a forthcoming capitalist system; the codes assumed individualism; the codes assumed that Ethiopia would follow the footsteps of the western market economy systems. The codes assumed that the center of the Ethiopian legal system would be the individual, i.e., the recognition and protection of the various legitimate interests of the individual person such as his life, bodily integrity, property, reputation and the peace and stability of the community. But the revolution assumed a major turn around; now the claimed center of the legal system being the community.  The codes were found out to be misfits in the process. The socialist government moved to revise the codes completely in late 1980`s by establishing a body known as the Law Revision Commission under the auspices of the Ministry of Justice. The socialist government was overthrown before the Law Revision Commission brought its assignment to fruition. Yet the codes were never repealed. The foundational assumptions of the codes were not the product of internal intellectual (Ethiopian) discourse; rather such assumptions were debated about and articulated in the West and by western jurists in the course of several centuries.  The codes did not have the chance to be tested continuosly and for a relatively longer period of time owing nearly two decades of idological change in the legal system of Ethiopia following the 1974 Revolution.  
4.2.2.6 The political landscape: The Ethiopian formal legal system was remade several times. The reordering was a major one. If you focus on the making of constitutions, Ethiopia introduced a constitution in 1931, which was a theocratic constitution. Ethiopia had got a revised constitution in 1955, which in essence was the same as the ideals of the 1931 Constitution. Then in the year 1974, another constitution was drafted but was not put in place for the revolution took over situations. In the year 1987, a new constitution with different basic assumptions was put in place. Finally in the year 1995, the FDRE Constitution was adopted. The 1931, 1955, 1987 and the 1995 introduced basic re-makings of the Ethiopian legal system. These constitutional exercises within 70 years also led to changes in the subordinate legal documents. 

Can you figure out the cuases of these basic and frequent interruptions in the Ethiopian legal system? It is stated that the root cause of these fundamental shifts in the Ethiopian legal system lie in the differing interpretation of, by the key political actors of the past and today, the 19th and 20th integration of the several kingdoms under one central authority. 

There are three ways of understanding the historical process of bringing the various entities together in the past two centuries. Emperor Hileselassie I and his supporters understood the process as a re-union or expansion. They argued that prior to 19th and 20th centuries Ethiopia lost territories as a result of wars and migrations. And in 19th and 20th centuries, Ethiopia successfully regained her lost territories. These actors worked to bring about political centralization. They used western oriented codes. They used the methods of assimilation and integration to unify the country. The 1931 Constitution and the next constitution were designed to implement the state policy of political centralization as well as legal unification. Their concern was political disintegration. 

The second group of personalities understood the historical process of bringing multiple ethnic groups 19th and 20th century in Ethiopia as a problem of class exploitation. The issue was not ethnic exploitation. The economic elites, who were few in number, oppressed the mass. The various groups brought together under the umbrella of the central government suffered injustice in the hands of the economic and political elites. The solution sought was to end this exploitation by building a communist society in the country. Ethiopia was led for about 17 years by the advocators of this view. As the promoters of the re-union approach remade Ethiopia, the promoters of the second view, called the conquest approach, reordered the Ethiopian polity. 

The conquest approach has two models. The first model is the one already explained; the model that thinks that the main problem is class oppression whose solution is to eliminate this exploitation by constructing a classless society. The second model in the conquest approach thinks that the main problem is national exploitation. The various previously autonomous entities, once brought together under the authority of the central government, were subjected to humiliation. The solution proposed was to accord true self-rule especially in the form of an ethnic based federal state. The second model is reflected in the FDRE Constitution. 

The third approach thinks that the problem lies not in lack of centralization, as the first approach thinks, nor lies in class and ethnic oppression. The key problem is colonialism whose solution should be independence. The historic Ethiopia also called Abyssinia colonized the ethnic groups located in its eastern, southern and western parts.  The proponents of this view of the Ethiopian history would like to settle for not less than political independence. 

Merera Gudina, ``Ethiopia: Competing Ethnic Nationalities and the Quest for Democracy, 1960-2000,``(2003)

The competing ethnic nationalist perspectives: There are three major ethnic nationalist perspectives. The differences basically concern the way they interpret the historical road to modern Ethiopia and the political solutions they provide for the country’s contemporary problems.  Their characterization of that historical process ranges from (re) unification and expansion to colonization.  Of course, each of these implies what type of solution each of the contending elite offers for the country’s chronic problem of ethnic conflict.  Those who see little or no injustice in the actions of the empire builders usually consider the empire- building process as reunification or unification, the former means bringing back territories formerly under the control of historic Ethiopia. Those who advance the expansion thesis are generally the main-stream Ethiopian intelligentsia and multi-ethnic political groups with a Marxist tradition, who recognize the injustice done during the process of the expansion but search for solutions within greater Ethiopia.  Those who uphold the colonial thesis take the injustice done in the process more seriously and advocate a separatist political agenda as a panacea for the country’s political malaise.

The ‘nation-building’ thesis: The ‘nation-building’ thesis holds that the creation of the modern empire-state of Ethiopia through force by the successive empire builders is a historical accomplishment. The empire builders are seen as ‘nation builders’. Tewodros (1855-1868), who started the process of empire building by ending the Zamana Mesafint (Era of the Princes), Yohannes (1872-1889), who took a step further in the empire-building project, and Menelik (1889-1913) and his generals who completed the empire creation-are all celebrated as founding fathers and architects of Ethiopian unity.

The ‘making of modern Ethiopia’ had begun in the second half of the 19th century and one of the moving spirits of the ‘making of modern Ethiopia’ was what is generally known as the ‘nation-building’ process, a project of creating one Ethiopian nation out of diverse peoples and cultures.  In practical terms, this involved political centralization and modernization, which were assumed to be complementary in the over-all drive of the empire-building project: political centralization involved the pacification of the incorporated regions as well as effective control of the regional power centers in ‘historic Ethiopia’ while modernization generally meant introduction of European technology and education.

In reality both the process of political centralization and modernization started with Menelik, who has been rightly considered as the founder of the modern empire-state of Ethiopia.  After the incorporation of new territories was complete and the Battle of Adwa settled the European challenge in 1896, at least for a generation, centralization of power by creating a prototype of modern bureaucracy and the introduction of modern education started in the first decade of the 20th century.  The first council of ministers was formed in 1907 while the first modern school was opened the following year, which led to ‘the birth of a modern intelligentsia.’ Such initiatives continued, especially under Haile Selassie, who was destined to dominate the country’s political history for much of the 20th century.  By effectively using the authority of the Church, Amharic language, modern education, especially modern bureaucracy and army, he completed the perennial quest for political centralization as well as the limited modernization drive that was designed to serve the political interest of the Emperor.  Central to his modernization, he promulgated a written constitution in 1931, which was supplemented by introduction of a parliament. The constitution was revised in 1955 and a parliament was ‘elected’ in 1957 with somewhat universal suffrage.  In fact, by the turn of 1960s, modern education reached a level that a university, a modern army and policy were built, urbanization, communication, industry and modern commerce were all visible in a manner unknown in Ethiopian history. 

All these measures were viewed as historic achievements by the believers in the goal of ‘nation-building.’ Especially to the empire-builders of the 19th century and their contemporary counterparts, Menelik’s achievement amounted to a historic ‘nation-building’ process.  As they see it ‘Masgabar’ (enserving) and ‘Makinat’ (pacifying or colonizing) are positive historical acts necessary for the process of ‘nation-building.’ They argue that no great power in history ever built a nation without conquest and the use of force.  More apologetically, they further argue that what Menelik did was to reunify territories historic Ethiopia had lost in the past.  According to them, Menelik`s victory at Adwa was an all-time hero without whom Ethiopia would be inconceivable.  Many of them also consider the superimposed cultural, linguistic and religious values of one ethnic group over the others as positive factors for the formation of ‘one united Ethiopian nation.’  Therefore, ‘one Ethiopia’ is their motto and they consider those Ethiopian forces that recognize the supposed rights of marginalized ethnic groups to be less than patriotic and even as anti-Ethiopia. The unity/anti-unity dichotomy in the country’s political discourse is most pronounced in this group and they seriously look upon themselves as the authentic representatives of the indivisible Ethiopian ‘nation.’

Upholders of the ‘nation-building’ thesis see no wrong in the creation of imperial Ethiopia; in fact, it is holy to them.  Nostalgic about the imperial past, they vehemently oppose those who accept the reality of national inequality in the past, and even accuse them of ‘national nihilism.’ They are strongly opposed to the present restructuring of the country along ethnic/linguistic lines. Alternately, they argue for a non-ethnic, federal formula and question the merits of granting collective rights to ethnic groups. In fact, they question both the legitimacy of the present constitution and the political process as a whole.  Generally, they advocate a non-ethnic-based state structure that ensures the individual rights of citizens, including private landownership, which is increasingly becoming a bone of contention in the country’s politics.

The above view not only puts them at loggerheads with the ruling party, but also in opposition against the proponents of the colonial thesis and the various ethnic nationalist movements who support group rights. To be fair, the supporters of the ‘nation-building’ thesis are not from one ethnic group exclusively. However, the Amhara elite, the main beneficiary of the spoils of the empire, is the most dominant among them. In the current politics of Ethiopia, the organized representatives of this trend are Moa Ambassa, AAPO and EDU, all of which are considered to be pro-monarchist by those who see themselves as progressive forces on the country’s political landscape. At any rate, subscribers to the ‘nation-building’ thesis are no longer dominant in the country’s alignment of forces.  As the imperial legacy is being discarded in the building of a new Ethiopia, the initiative of ‘nation building’ under the new conditions seems to have passed to the forces of change with a more accommodative political agenda, i.e., a democratic reconstitution of the Ethiopian polity.

The national oppression thesis: The national oppression thesis came into the Ethiopian political vocabulary with the ascendancy of the Ethiopian Student Movement (ESM) in the 1960s.  As part of their struggle for social justice and national equality, the ESM, whose leaders were inspired by the Marxist-Leninist political philosophy and the solution provided by this school of thought for national inequality, popularized the term ‘national oppression.’ The ESM and the two major political organizations that were the direct offspring of this movement, the MEISON movement and the EPRP, characterized the national and/or ethnic inequality in Ethiopia as ‘national oppression’ and made it part of their political programs.

According to the ESM and the two leftist groups, MEISON and EPRP, there was one oppressor nation whose political system, culture and language dominated the others, and there were many oppressed nations and nationalities who were politically and economically marginalized, culturally and linguistically dominated.  The Amhara nation was identified as the oppressor nation while the Oromo and the Gurages and Afars were characterized as oppressed nations and nationalities. Unlike the confusion of today, the national oppression thesis was formulated within the broader thesis of class struggle and neither the whole of Amhara people were presented as oppressors nor all people of the marginalized nations and nationalities were seen as the oppressed. The Marxist position on the national question used to make a clear distinction between the real oppressor class in the ranks of the oppressor nation on the one hand and the oppressed broad masses and the local gentry in the ranks of the oppressed nations and nationalities on the other.

In this regard, the first well-articulated Marxist position on the question of nationalities in Ethiopia was the article of Wallelign Mekonnen, a student leader who was later killed in an attempt to hijack an Ethiopian airliner in 1973.The gist of his article reads: ``Is it not simply Amhara and to a certain extent Amhara-Tigre supremacy? Ask anybody what Ethiopian culture is? Ask anybody what the Ethiopian language is?  Ask any body what Ethiopian religion is? Ask anybody what is the national dress?  It is either Amhara or Amhara-Tigray!! To be a ‘genuine Ethiopian’ one has to speak Amharic, to listen to Amharic music, to accept the Amhara-Tigre religion, Orthodox Christianity, and to wear the Amhara-Tigre Shama in international conferences. In some cases to be an ‘Ethiopian’, you will even have to change your name.  In short, to be an Ethiopian, you will have to wear an Amhara mask (to use Fanon’s expression).``

This article came as a bombshell to the regime, which had been entertaining an illusion of a success story about its ‘nation-building’ project.  It also had great impact on a majority of the students who were to that date only allowed to know ‘one Ethiopian nation and one destiny’ under the Emperor’s empire.  Thereafter, recognition of the principle of ‘the right of Ethiopian nations and nationalities to self-determination, including secession’ became the crucial test for qualifying as a revolutionary. Non-recognition automatically identified someone as ‘reactionary’ and likely to be branded as a die-hard chauvinist. With the increased radicalization of the student movement and the creation of its leftist political organizations, together with the rise of ethnic and/or regional oriented liberation movements, the debate on the national question became a heated issue. A serious controversy soon arose across the country’s political spectrum. To the imperial regime, the recognition of ‘rights of nations to self-determination, including secession’ by the students and other groups meant a betrayal of the national cause, treason to the holy cause of the indivisible Ethiopian nation.  

The students’ ability to combine the issues of social justice, especially the question of ‘land to the tiller’, further angered the regime, as land was linked to its own very foundation and survival.  The regime turned its propaganda against the students and the radical political groups.  The imperial regime portrayed the students and the other radical political groups as paid agents of international communism. The primary objective of exaggerating the students’ link to international communism was to isolate the students from the larger Ethiopian public who were generally suspicious of foreign intrusion. The secondary objective was to solicit support from the Western powers, especially the US, which was then fighting the Cold War and prepared to suspect communism everywhere.  The regime’s action was not limited to propaganda alone.  As of 1970, students were detained and even killings had begun-activities that grew more violent up to the demise of the regime in 1974.

At the time, the issue of a nation’s right to self-determination, including secession’ had a very decisive effect on the forces of change, both within and outside the Ethiopian Student Movement (ESM).  Within the larger group that can be lumped together as forces of change, there were four identifiable trends with mutually contradictory agendas. The first trend consisted of those who advocated the softer option – the regional autonomy formula (e.g. a group which was later organized around the leftist Waz League).  In the second category we find those who recognized stated rights both in principle and in practice (e.g. EPRP).  Finally, the various ethno-nationalist movements, which shared the common view of the colonial thesis and sought separation as a better option, can be taken together as a fourth trend.

In the period between 1974 and 1978 (between the outbreak of the revolution and the defeat of the civilian left (who brought about the revolution in the first place) the national question became a major controversy among the various leftist groups. The military elite, who controlled the state, joined the controversy by adding fuel to the already burning issue. They exploited the division within the civilian left; their defeat of the Somali army conferred on them the image of championing Ethiopian unity. Using the support of the Soviet Union, they had thoroughly defeated the civilian left by the end of 1978. The defeat of the civilian left had the unexpected effect of ensuring the ascendancy of national liberation movements from the 1989s onwards. The ascendancy of the national movements also settled, at least temporarily, the burning question of which comes first, the national struggle or the class struggle.

There are two paradoxes that need to be noted here. The first paradox is that a), the Ethiopian Student Movement and the multi-ethnic leftist movements had popularized the ‘right of nations and nationalities to self-determination, including secession’ to solve the national inequality created by the imperial regime.  However b), the national liberation movements effectively used it for mass political mobilization and successful marginalisation of the multi-ethnic leftist movements. The second paradox is that a), the students and the civilian left brought about the 1974 popular revolution, but b), the military, with no past revolutionary credential, usurped the leadership of the revolution and used it to destroy the civilian left as an allegedly counterrevolutionary force. Consequently, the final outcome was a double defeat for the multi-ethnic leftist movements and/or multi-ethnic politics in contemporary Ethiopia..  The defeat of the civilian left has not however guaranteed final victory for the military elite.  On the contrary, it opened the way for the ascendancy of the liberation movements.

The national liberation movements that destined to dominate Ethiopian politics in the 1980s and 1990s were not monolithic in their demands and actions.  In fact, different theses meant different things to different groups. The TPLF, for example, although at one point advocating secession has long been advancing the national oppression thesis, which seemed more appealing to the Tigrayan people, who consider themselves as an important component part of historic Ethiopia. The Eritrean movements, on the other hand, basing their claims on the legacy of Italian colonialism, pressed for the right to be independent from what they characterized as ‘Ethiopian colonialism’ from the beginning. As the bulk of the Oromo population and the Ethiopian Somalis was brought into the orbit of the expanding empire-state in the last quarter of the 19th century, most of the organized Oromo movements and the Ethiopian Somali groups appear to prefer the colonial thesis.  While the TPLF and EPLF have succeeded in their national oppression and colonization thesis, respectively.

The colonial thesis: The colonial thesis in Ethiopian politics was started by the Eritreans in the 1960s.  The historical basis for characterizing the Eritrean question as a colonial one was the Italian occupation of Eritrea during the European scramble for Africa. The Eritrean nationalists consistently argued that the Eritrean issue was a ‘delayed decolonization.’ The Eritreans supported their case with military resistance virtually unparalleled in Africa.  For their part, pan-Ethiopian nationalists had been arguing all along that Eritrea was part of historic Ethiopia and its reunification with the motherland was justified on historical, cultural, linguistic or demographic grounds.  Whatever the validity or invalidity of the arguments on either side, the issue was decided in May 1991, after a bloody thirty-year war.

         4.2.2.7 Review questions 
Part I Tick (cross) under the `the Reunion approach` if you think that the expression under `Feature` explains it, and tick (cross) under `the conquest approach` if you think that the feature explains it, and so on. 

	No
	Feature 
	Re-union approach 
	Conquest approach 
	Colonial approach 
	Applies to none of them
	Comment

	1.
	Emperor Hialeselassie I
	
	
	
	
	

	2.
	Lack of political unification is the problem
	
	
	
	
	

	3. 
	Class exploitation 
	
	
	
	
	

	4.
	Ethnic oppression
	
	
	
	
	

	5.
	True self-rule.
	
	
	
	
	

	6.
	Communist society
	
	
	
	
	

	7.
	Independence 
	
	
	
	
	

	8.
	Integration and assimilation 
	
	
	
	
	


Part II Answer the following questions on the basis of the text taken from Merera Gudina`s book.
1. According to Merera, what elements were employed by the Imperial regime to create a centralized state administration?

2. State and explain the mottos used by the Ethiopian centrists. 

3. What does Merera mean by ``a democratic reconstitution of the Ethiopian polity``?

4. What is the main claim of Merera? Which of the three approaches to the interpretation of the 19 and 20 century history of Ethiopia (i.e., colonial thesis or national oppression thesis or the reunion thesis) does he appear to endorse?
5. Do you think that the Ethiopian legal system has lacked a favorable legal tradition since 1931? Can you indicate signs of instability in the Ethiopian legal system in this period?
6. Map out the three approaches to the construction of 19th century Ethiopian history? To Merera, are the representatives of these approaches still on the Ethiopian political scene?
Part III. Multiple-choice Questions 
Choose the best answer from the given choices.
 1. Which one of the following is sound about the Ethiopian legal system?

A) There is a problem of insufficient information.

B)  Even the little information available on the Ethiopian legal history is not accessible. 

C)  Some say that some of these pieces of information are not reliable in the sense that they were not recorded by historians.

D) The little recorded information on the Ethiopian legal system is unrepresentative.

E) All of the above  
2. In connection with the forces of centralization and forces of decentralization in Ethiopia, which one of the following is a mismatch? 

A) Emperor Theodrows II-initiated the efforts at political centralization.

B) Emperor Yohannes IV-elaborated the efforts at political centralization.

C) Emperor Menelik II-consolidated the efforts at political centralization.

D) Emperor Haileselassie I completed the efforts at political centralization.

E) The socialist government continued the efforts at political centralization.

F) The FDRE Constitution attempts to balance the forces of political centralization and the forces of political decentralization.

G) None of the above

Part VI. Sound/Unsound Questions 

Instruction: Read the following questions with care and say `Sound` if you think that the statement is an accurate description of a principle in legal history, or say `unsound` if you think that the statement is inaccurate description of a principle in legal history.

1. The Ethiopian legal system suffers form instability.

2. The Ethiopian legal system has never had the opportunity to have a developed legal structure.

3. There is a gap between legal penetration and legal extension in the present Ethiopian legal system

4. Ethiopia gave little attention to customary laws while adopting western laws in mass in 1950`s and 1960`s. 

Alemayehu Fentaw, Legal Pluralism in Light of the Federal and State Constitutions of Ethiopia: A Critical Approach, (AAU, Law Library, Unpublished.) (2004)
A brief account of Ethiopian political history: Emperor Menelik II (r.1889-1913), spurred on by a fierce ambition of empire-building, embarked on a campaign of expanding his rule from the central highland regions to the South, West and East of the country and established the current map of Ethiopia, a country housing more than eighty different ethnic groups.  Bahru Zewde writes that: Menlik… pushed the frontier of the Ethiopian state to areas beyond the reach even of such renowned medieval empire-builders… as Amda Tseyon… in the process, the Ethiopia of today was born, its shape consecrated by the boundary agreements made after the Battle of Adwa in 1986 with the adjoining colonial powers.

Put differently, the nineteenth century witnessed the radical shift of the country from an “outpost of Semitic civilization” to what Carlo Conti-Rossini called “un museo di popli”(a museum of peoples). Following his successful campaigns of expansion, if not conquest, to the periphery, Menelik sent governors from the center to administer the periphery. They were sent with contingents of their own so that they would install themselves in the vicinity for their respective administrations.  Having been unsalaried, the administrators along with their soldiers were maintained by a system, which in lieu of wages, allotted each man the over lordship of certain number of tenants.  In the words of Margery Perham, “the land was regarded … as confiscated to the crown, a varying proportion being allotted to the conquered chief and people and the rest used to reward or maintain Amhara, and especially Shoa soldiers, officials and notables.”  As a result, the subject people were literally reduced to tenants and become victims of national oppression.

Center and Periphery: Haile Sellassie’s rule (1930 1974) was marked by a ceaseless rivalry between the monarchy and the nobility.  The promulgation of the first constitution in 1931 was seen as the first move towards settling the center-periphery rivalry by affirming the absolute power of the crown.  Andreas remarks that “[t]he political triumph of the center over the regions, initiated and legitimated by the constitution, was practically demonstrated when the Emperor prevailed over Abba Jiffar II of Jimma and Ras Hailu of Gojjam in 1932.” Apart from a brief interlude during the Ethio-Italy war (1935-1941), Emperor Haile Sellassie resumed the historic task of centralizing the state, which he had begun in the first half of the decade following his ascension to the throne.  In connection with this, Bahru Zewde has the following to say: The period after 1941 witnessed the apogee of absolutism. The tentative beginnings in this direction of the pre-1935 years matured into untrammeled autocracy.  The power of the state reached a limit unprecedented in Ethiopian history. Donald Levine, in the preface to the second edition of Greater Ethiopia, has also this to say: Throughout Ethiopian history there have been tensions between the national center and diverse regional and ethnic groups.  Yet the bureaucratic centralization of the postwar years was bound to exacerbate these tensions.  

Although the 1955 Revised Constitution granted basic freedoms to speak, to assemble and to vote, essentially it was, to use Bahru’s words, “a legal charter for the consolidation of absolutism.”  Article 5 expressly spells out the absolute powers of the emperor:  “By virtue of His Imperial Blood, as well as by the anointing which he has received, the person of the Emperor is sacred, His dignity… inviolable and His power … indisputable.”  In the words of John Spencer, the 1955 Constitution was “a screen behind which conservative positions could be entrenched.”  Furthermore, Amharic was made the official language, and what is worse it alone was used in all the newly established institutions. The Ethiopia Orthodox Church was accorded the official status of national religion.  
The resistance that Haile Sellassie’s rule faced from the periphery-First, his autocratic rule was met with peasant rebellions, and latter with nationalist resistance in Eritrea, in Tigray, in the Oromo areas, in Sidamo, and in Ogaden. Andreas writes succinctly that: Nationalist struggle was a reaction against the suppression of national and regional identity as well as the encroachment on land often by people from other nationalities. Peasant revolts were directed against the growing burdens of taxation and tenancy, highhandedly administered by officials appointed or backed by central government.

It is very important at this juncture to note that there has been a shift of emphasis from an all-inclusive national identity to a particularistic national (ethnic) identity.  In the words of Donald Levin “primordial assertions germinated during the last years of Haile Sellassie and sprouted under the Derg. In view of the foregoing, it should be clear that both Menelik and Hailesellassie pursued three distinct but interrelated goals, namely, centralization, modernization and integration.  Although all of them had a lasting effect on the legal and political culture of the country, I would like to, by de-emphasizing modernization, draw attention to centralization and integration, and try to make a general remark about unity and diversity in contemporary Ethiopia.

In an effort to bring about national integration, emperors Menelik and Haile Sellassie embarked upon cultural and religious homogenization by way of Amharization and Orthodox Christianization.  First, Menelik’s conquest of the southern areas resulted in the suppression of local customary law by Abyssinian (Amhara-Tigre) traditional laws and practices.The southern conquest had the same effect on the indigenous laws as colonialism in most the third world countries. Next, the legal transplants of the 1950’s and 1960’s had a detrimental effect on customary laws of the country in general. Paul H. Brietzke, commenting on the integration attempts, wrote that: ``Strong disintegrative forces exist in most societies, but Ethiopia is nonintegrated even in comparison with most other Third World States; internal armed combat has been a constant feature. Traditional integrative devices such as conquest and the charismatic authority of an emperor failed to secure a high degree of national unity the ultimate prize of social integration.``

The rise of socialist autocracy: As Lovise Aalen, commenting on the tendency to describe the events in 1974 as a revolution, points out: “Although the events in 1974 are most commonly described as a revolution, implying fundamental changes to the society the continuities from the imperial regime to the new military regime became more apparent as the years went by after the coup. Andreas is clear on this point: The government that supplanted Haile Sellassie perpetuated his quest for centralization. The overthrow of the monarchy offered an opportunity to reconsider Ethiopia’s imperial status and to redress the plight of aggrieved cultural communities, who increasingly saw themselves as captives of the empire. Despite declarations of cultural equality and occasional gestures in the direction of cultural autonomy, the successor regime showed little sign of political will to seize this opportunity.  Instead, the commitment was to a unitary state in order to uphold what was called the “indivisibility of Ethiopian Unity.”

The military government’s initial program, Ityopia Tikdem or Ethiopia First, was a telling example of, to use Andreas’s words, “The priority accorded to an inclusive national identity.”  The new regime did not only refuse to give recognition to Eritrean nationalism, but also outlawed any conduct challenging the state’s integrity. Derg’s conception of national unity eventually degenerated into an obsessive dogma, which brooked no cultural or ethnic diversity among the peoples of Ethiopia. Mengistu’s linguistic and cultural oppression, actually, ended up stimulating regionalism and peripheral nationalism in Ethiopia.

Another program, which was meant as a socialist gesture, constitutes a range of radical policies. The most important and comprehensive was probably the land reform whose significance lies not only in demolishing the economic foundation of feudalism, but also in removing a major cause of national discord in some parts of the country.  Commenting on the land question alongside the nationality question, Pausewang writes: In 1974, the key to legitimacy of the new government of the Derg lay in solving the land question.  The land reform of 1975 was clearly a response to a compelling political demand of necessity.  In 1991 no new government could have hoped to win legitimacy without solving the nationality issue.  A far-reaching decentralization was, at that moment, the only chance to keep Ethiopia together.  It would be denying realities to ignore this need. In the following years, the regime focused on the consolidation of its power.  Meanwhile, urban opposition forces led by the Ethiopian Peoples Revolutionary Party (EPRP) gathered momentum and engaged the military government in urban guerrilla warfare.  And the military’s reaction to EPRP’s challenge was fatal.  The Red Terror was declared in 1977, where the Derg and its supporters hunted EPRP members, imprisoning 30,000 and killing over several thousand of them.

From 1976 onward, demands for regional autonomy became significantly more intense.  After 1976, Mengistu emerged as the unchallenged leader, “the continuities from the imperial era became more prevailing.”  Like Haile Sellassie, Mengistu who was under the illusion that his regime was that of Ethiopian state, perpetuated the despotic centralization and deprived other regional opposition forces of legitimacy.  Under his rule, the nationalist liberation movements replaced the role of the nobility as centrifugal forces.  Despite the regime’s appeal to a socialist ideology, the Derg was identified with “an Amhara suppresser” by the nationalist liberation movements.  Pausewang, a close observer of the Ethiopian politico-legal order, has this to say: Mengistu’s regime increasingly reverted to the Pan-Ethiopian ideology of national development, abandoning the initial libratory promise of the revolution to allow all ethnic groups their freedom of cultural development and ethnic self-determination.  Instead, the ideology of ‘nation building’ with Amharic as the common language and Amhara as the leading nationality was becoming official policy again.

A coalition of three ethnic insurgent groups, namely, the Eritrean People’s Liberation Front (EPLF), Tigray Peoples Liberation Front (TPLF), and Oromo Liberation Front (OLF) overthrew the Derg and set up a civilian government in 1991.  With the demise of the Derg in 1991, Ethiopia’s borders returned to where it was nearly a century ago.  In July 1991, the National Conference on Peace and Reconciliation was held in Addis Ababa meant to lay foundations for a transitional period.  In this conference, Eritrea, represented by EPLF, was an observer, as it became a de facto independent state.  Commenting on the 1991 Ethiopian Revolution, Christopher Clapham writes that: The overthrow of the Mengistu government in May 1991 amounted to more than the collapse of a particular regime.  It effectively marked the failure of a project, dating back to Menelik’s accession in 1989 of creating a ‘modern’ and centralized Ethiopian state. This project, which provided theme for Haile Sellasie’s long reign, was tested to self-destruction by a revolutionary regime which provoked a level of resistance that eventually culminated in the appearance of guerrillas on the streets of Addis Ababa – a dramatic reversal of the process which, over the previous century, had seen central armies moving out to incorporate and subdue the periphery. 

This assembly, as it appears from its composition, made it crystal-clear that state restructuring, henceforth in Ethiopia will scrupulously follow ethnic lines.  Donald Levine remarks that “[W]hen …these ethnic insurgent groups overthrew the Derg it was not surprising that ethnic allegiances and identities became politicized in consequence”.  This was evident when the right to self-determination, including and up to secession made its way to the National Charter.  Furthermore, Proclamation No. 1/1992 delimited the boundaries of the self-governing ethnically based regions. As Andreas notes:  “The history and identity of the protagonists that emerged in the wake of the victory over tyranny thus explains why ethnic federalism proved to be a decisive political instrument in Ethiopia’s transition to democracy.

In this manner the ideology of national self-determination and autonomism made its way into Ethiopian democratic political consciousness.  In sum, the development of peripheral nationalism, regionalism and autonomism can be regarded as an unintended outcome of the extreme centralization pursued by Haile Sellassie and Mengistu. The rise of regional self-government during the Transitional Period was thus largely due to a desire to establish democratic institutions which would guarantee the right of national self determination.Since then democratization has been inextricably linked to the protection of the sovereignty of Ethiopia’s nations, nationalities and peoples.  Such a generalization has its support in the works of several historiographers.  A case in point is the following statement by Harold Marcus and Kevin Brown: ``The Mengistu regime never understood that the insurgencies in Eritrea and Tigray were political in nature and required a political solution.  The leadership in Addis Ababa saw Ethiopia in highly centralized terms and believed that any success by provincial movements would undermine the state’s character. Though the struggle was couched invariably in Marxist terms of class and dialectic the fight was between conceptualizations of Ethiopia as a unitary nation or as a federal, even ethnically based state.``
                  4.2.2.8 Notes & questions

Answer the following questions on the basis of the materials covered in the preceding portion of this unit. 

1. The major conclusion under the issue of the justification for the lack of stability in the country’s official legal system looks to be instability of the political system. In Ethiopia, when politics fails, the legal system in place fails or is fundamentally changed. Do you agree with this asseration? Why? Why not?

2. What is the relationship between the position of Merera Gudina and of Alemayehu Fentaw regarding the center-periphery intercourse in Ethiopia? What is the bearing of their writings on the stability of the formal legal system in Ethiopia? 

3. What were the unintended outcomes of the centralization process undertaken by Ethiopian in 20century?

4. What seems to be the argument advanced by Alemayehu Fentaw? 

           4.2.2.9 Two senses of the term sources of law: The term `source of law` has a couple of connotations. One sense of the term might suggest all the pieces of information used in the preparation of a legal document. A legal document may be a constitution, a proclamation, a regulation, a directive, a testament and any other legal document. This sense of the term is also referred to as a material source. Material source of the document may be obtained from public opinion, pertinent books, experts, past legislation, foreign sources and research, etc. 
Secondly, the term refers to the reason for a given legal rule is valid or must be respected. When you ask the question: why should people respect law? The answer to this question gives you the second sense of the term `source of law.` The second sense of the term, the validity requirement, is very controversial. As you learned in the first two units of this course, in the Mesopotamian society law was perceived as god-given. The Greek society secularized law. The French legal system attributed the source of law to the legislature. The French pattern was followed in the German legal system. The Islamic legal system thought laws to come from a supernatural entity, Alah. The Confucian legal system believed a prophet, Confucius, has to do with the creation of binding legal rules. The socialist legal system has taken the communist party as the sole source of law. The table below shows source-law pair in some legal traditions.  Do you agree with the nalysis made in the table? Why? Why not?
	
	Civil law
	Common

 law
	Socilaist

 law
	Islamic 

law
	African law
	Hindu law
	Confucian law

	Key valid source 
	Legislature: codes 
	Judges: precedent 
	Communist party
	Alah: the Koran 
	Community: customary law
	Holy Veda: Simrities
	Confucius 


The Sunna,  s and s  efine equity,rocess undertaken by Ethiopian in 20century?

	rmal legal system in Ethiopia?ion thesis does appeaIjma, Qiyas and customary laws 
	?
	Proper behaviour and customary practices 
	Proper behaviour and customary practices


     4.2.2 Sources of the six codes: This sub-topic briefly outlines the principal sources of the six codes. The intention here is not to dwell on the specific sources of each of the six codes. Unavailibility of sufficient data hinders one from trying to trace the specific origins of the codes. Even assuming that data were available on the issue, in an introductory such as this, it would be unnecessary to make a detail examination of the material sources of the six codes. 
         4.2.2.1 Equity: It is not easy to define equity. Equity is one of the legal standards in law. As any other legal standards such as reasonable person, prudence, beyond reasonable doubt and good cause, equity has the feature of elasticity of meaning. That is equity gives you a range of meanings; equity is not open to a clear-cut definition. You know the meaning of this term when you see or understand the situation of a case in dispute. In the abstract, equity is a conception of justice based upon the equality of everyone and respect for the rights of each. Equity fills the unavoidable gaps in the positive law and, in its absence, governs the case. (See: Articles 2099 to 2103 & 2172 of the Ethiopian Civil Code).
Equity is applied in two major situations, namely in case where the law is very clear, not ambiguous or vague, but its direct application causes harsh consequences. The other situation is the case where the law does not say anything about the matter but the dispute must be settled. Some describe equity as natural justice or fairness or common senses. 
Before the revision of the Ethiopian family law an irregular union did not have any legal effect. In cases where a man and a woman lived together without a formal marriage and terminated their relationship, the man would be required under equity to give a-three-month maintenance to the woman. To offer another example: in the Ethiopian extra-contractual law, the judge is expected to consider equity in assessing damages. 

There is a certain story told in the Ethiopian legal history illustrating a clever application of equity. Different persons tell it differently.  But the message is clear. A man picked a woman from a bar for a night. He agreed to pay her a single amole chew, which means, a bar of salt used traditionally as a medium of exchange. The woman continued to live with the man for several years regarded each other and taken by the community as husband and wife. They did not conclude any formal marriage. After several years, a dispute arose. The law on the subject stated that the woman did not get anything from the man. The judge disregarded the harsh law and applied equity. He ordered the man to give property of substantial value. This case shows that equity can be applied to mitigate the harshness of the application of a given legal rule.

John H. Merryman, The Civil Law Tradition: An Introduction to the Legal Systems of Western Europe and Latin America, (2nd ed., 1985) at 49. 

In its general sense, equity refers to the power of the judge to mitigate the harshness of strict application of a statute, or to allocate property or responsibility according to the facts of the individual case. Equity is, in other words, a limited grant of power to the court to apply principles of fairness in resolving a dispute being tried before it. It is a recognition that broad rules, such as those commonly encountered in statutes, occasionally work harshly or in adequaltely, and that some problems are so complex that it is not possible for the legislature to dictate the consequences of all possible permutations of the facts. Where problems like these are involved, it is thought better to leave the matter to the trier of the case for decision according to equtable principles. Equity is thus the justice of the individual case. It clearly implies a grant of discretionary power to the judge.  
G. Krzeczunowicz, The Present Role of Equity in Ethiopian Civil Law, 13 Journal of African Law (1969) 

We give equity the straightforward meaning of a justice that is natural, that is, results from a conscientious judge`s discretionary appreciation of what is fair in the circumistances of a case. Since appreciations of what is `fair` vary with the man on the bench, a necessary corollary of equity is incertitude of result. People in Ethiopia did not feel strictly bound by the largely religion-inspired laws of the venerated Fetha Nagast nomocanon, written in ancient language hardly comprehensible to laymen or even lower clergy (Geez). The `law` had a moral aspect for Ethiopians that largely removed it from practial affairs, although in capital cases before rulers or higher courts citations from the Fetha Nagast were used as justifications for the equitable decisions aimed at, and there existed learned commentators of the text. 

It thus seems that the Ethiopian litigants of the past often had to rely more on the sense of fairness of the particular ruler or adjudicator at hand, than on prior knowledge of precise written or customary rules strictly applicable to his case. Justice was often based on rulers rather than rules. At other levels, it was largely based on conciliatory arbitration. Equity premeated the system. Legal certitude was lacking. In the period preceding the recent codifications, a growing quest for a minimum of predictability has ocassionaly induced high court judges to use, albeit erratically, foreign precedent as ``persuasive`` covers for their equitable decisions.  This situation had to change when the social and economic development of the country acquired momentum. Such development could not be maintained without security in legal relations. This has been assured by the codifications of 1955-1961. The Civil Code`s Preface shows that legal security is intended to be reconciled with equity, rather than obliterate it: No law which is designed to define the rights and duties of the people can ever be effective if it fails to reach the heart of those to whom it is intended to apply and does not respond to their needs and customs and to natural justice. 

Custom and natural justice are here mentioned jointly. The repeal of past laws and customs by Article 3347 of the Civil Code of Ethiopia cannot affect `equity` (natural justice), which, based on fairness, has no identifiable content. Equity plays a necessary part in cases where the legal provision to be applied is neither clear in itself, nor capable of clarification by the ordinary processes of interpretation. In a conflict soluble with difficulty between two possible meanings of provision, the choice may inevitably be influnced by the adjudicator`s sense of fariness. Similarly, the meaning of inherently vague legal concepts such as `reasonablness`, ``good faith``, morality, etc., evidently depends on his equitable appreciation.  Equity has some three other functions, namely: it is used to override a clear legal provision; it is used to fill voids in matters that are left partly or wholly unregulated; and it is used to where the law itself, either by express or implied reference, calls for application of equity. The third function of equity is found in the following articles of the Ethiopian Civil Code: Articles 1710, 1713, 1766, 1770, 2535/3, 2243/2, 2692/3, 2099-2103, 2106-2115, 2142 and 2157.

                  4.2.2.2 Review questions

Answer the following questions. 

1. What does this remark:``Justice was oftent based on rulers rather than rules`` mean?
2. Is the following statements taken from the Preface of the the Ethiopian Civil Code an indication of the place given to equity in the Code? ``No law which is designed to define the rights and duties of the people can ever be effective if it fails to reach the heart of those to whom it is intended to apply and does not respond to their needs and customs and to natural justice.``

3. What is wrong with a country entirely relying on the application of equity as opposed to the use of legal rules and principles in the settlement of disputes? Was Ethiopia trying to end the era of equity and usher in the era of the written rules at the time of codification? What goals are pursued through equity? What about through codification? Is this dispute over equity versus written law the issue of flexibility versus predicatibility in the disposition of cases?

                           4.2.2.3 Religious percepts: the drafters of the Ethiopian codes, it is argued, drew principles from the two religions: Christianity and Islam. The Penal Code rests on the general principle that you should not harm the interests of another. The Civil Code also upholds this percept. In general, the same may be claimed in respect of the Commercial Code. The holy books of the two religions prohibit a person from causing harm to the life, property, the good name of and physical integrity of another person. The codes go beyond threatening a person who fails to respect these admonitions with the sanctions of reproach and of hell; the codes attach sanctions in the form of compensation or sentencing or fine or a combination of these three sanctions.  

                            4.2.2.4 Natural law: the principle of natural law was, it is argued, used as an inspirational source of the Ethiopian codes. This principle has been invoked as higher principle since the Greek legal system. Over time, the meaning of the principle of natural law has been controversial. There is one position that thinks that natural law is absolute in the sense that its principles are not bound by time, place and situations. The principle of natural law is thus universal, eternal and immutable. The other view is that natural law is subjective and relative in the sense that natural law principles are particular, temporal and changeable. As to the origin of natural law, some attributes it to God; others to human reason and still others to nature. 

         4.2.2.5 The Fetha Nagast: This religious document was brought to Ethiopia in the middle of 15th century during the reign of Emperor Zerayacob, who was responsible for the transplantation of this venerable document. According to the predominant view, a Coptic Church scholar named Ibn Al Assal created the document in 13th century. The document was compiled in Arabic language and named Nomo Canon. Ibn Al Assal used the principles of Christianity, the principles of Byzantine legal tradition and the principles of Islamic commercial law. The name Fetha Nagast (the Law of the Kings) was given to the Nomo Canon after it reached the Ethiopian soil. The Fetha Nagast consisted of religious and secular parts. The Fetha Nagast was translated by church scholars into Geez in the middle of 15th century; it was also translated into Amharic in the middle of 20th century again by a church scholar. 

The following may be cited as the contributions of the Fetha Nagast to the Ethiopian legal system. Kings and emperors in the highland parts of the country used the document to obtain legitimacy of their respective rule. They argued that they came to political power by following the procedures described in this venerable document. This document, in the second place, served as the valid source of dispute settlement both in the church affairs and secular matters. Third, certain principles of commercial law were taken from it and incorporated in the Ethiopian Commercial Code. Some rules and principles were also drawn from it and included directly in the 1930 Ethiopian Penal Code and via the latter in the 1957 Ethiopian Penal Code. Fourth, the application, interpretation and translation of the document helped the Ethiopian Orthodox Church build church scholarship. The other contribution of the Fetha Nagast is that it helped the development of methods of statutory construction. Three modalities of interpretation of legal rules were generated: interpretation by way of listing, interpretation on the basis of the spirit of a legal document and interpretation on the basis of context. Finally, it was a step forward in the development of a rudimentary concept of the rule of law. The document sent the message that the rules of the game should be written in advance even if it was not accessible to the wider public in terms of language and association with the clergy.  

Heinrich Scholler, Ethiopian Constitutional and Legal Development: Essays on Ethiopian Constitutional Development (Vol. I) (2005) at 23-25

Ser’ata Mangest: Ser’ata Mangest an Early Constitution? The Ser’ata Mangest is as useful a document as it was an important guideline for the political life of the royal court as well as for the ruling elements connected with it. The writing or compilation of the ser’ata Mangest as well as its rewriting must have been necessitated by a complexity of problems, among which are the problem of succession to the throne and need for terms of reference. The problem of succession was indeed a recurring headache to the monarchy throughout Ethiopian history. The principle of primogeniture was more theoretical than practical as incessant rivalries among members of the rouyal house intermittently switched the lines. The long prosperous reigns of the outstanding sovereigns were usually followed by political aberrations and civil strife. The tradition of mountain prisons was doubtless a by product of such an anomaly. The second significant factor that could have caused the compilation or rewriting of the ser’ata Mangest must have been the need for terms of reference. 

The ser’ata Mangest was in fact a protocol of ceremonies, which had to be consulted whenever occasions required it. The literary heritage of medieval Ethiopia had suffered destruction through civil wars and invasions, and many documents were reproduced several years later from memory and/or fragmentary records. Emperor Amde Sion (1314-44) and Emperor Gelawdewos (1540-59) are among the sovereigns who contributed to the reconstruction of Ethiopian Literature. The chronicler of Emperor Yasu the Great (1682-1706) also tells his master summoned all the learned men and grand officials to rewrite the rules and regulations legislated and practiced during the reigns of his royal predecessors. From all indications it was once the custom for the sovereigns to consult the elders and the learned and past practice, whenever new problems cropped up. Thus, one would assume that the ser’ata Mangest was rewritten and became prominent in the late seventeenth and first half of the eighteenth century when prosperous Gondar enjoyed its grandeur. The ser’ata Mangest had been translated only into German and to a certain extent Italian and a translation into English has now been presented. 

The importance of the ser’ata Mangest had been already emphasized some years ago by another Belgian scholar of legal history, J. Vanderlinden, who states. This short collection (it contains altogether twenty-one articles of law) appears to record a continuous legislative activity which started in the 14th century and culminated in the 17th; the first elements are attributed by Guidi to Amda Sion (1314-1344) and the last Fasiladas (1632-1667), although the eminent Italian scholar was apparently unable to date with precision every element of the collection. It consists mostly of enactments on the organization of the Ethiopian Royal Court (including many provisions defining the status of dignitaries recognized as members of that Court), but it also contains some provisions on more general matters such as civil procedure, although these are always connected with members of the Royal Court. 

Naturally, we cannot expect to find human rights granted in this constitutional instrument, which quite clearly states the hierarchical power so confronting the individual with the next higher-ranking dignitaries. The large extent of organization power-rules shows the typical features of a feudal system trying to centralize the imperial power. The state-church relationship is mentioned and a system of settling trouble-cases arising between both of them had been set up. The judicial power of the king and the dignitaries is mentioned in describing the process of decision-making. This process ends with the following statement: ‘’finally, the king would give verdict and all would be finished.’’  Another interesting regulation refers to the royal succession. It shows to what extent in Ethiopia the succession was left to the decision of the late king and the consent of the army:’’ if a king died, they would put his dead body in the Grand House. They would bring out one of his sons or brothers, chosen by the late king and his army, and they would enthrone him. 

         4.2.2.6 Review questions 

Answer the following questions 

1. What is ser’ata Mangest
2. Why was ser’ata Mangest developed or re-written? What was the central matter intended to be addressed in this document?  
3. Is ser’ata Mangest different from Atse Serat?
4. What notion of the oirigin of valid law was reflected via ser’ata Mangest: divine right of kings or something else? 

         4.2.2.7 Cases: On two occasions, Ethiopia compiled past decisions, in 1908 by Emperor Menilike II and 1950`s by Emperor Haileselassie I. The first attempt at compilation of judgements was made for the purpose of enhancing predictability in the legal system of the country. The latter compilation of past decisions was made with the view to giving information to the drafters of the six codes. And compilation of past decisions immediately before the codification project in Ethiopia was called the Digest of the Old Ethiopian Judgments. The method followed was to give a very brief, as the name of the project indicates, the digest or the essential features of earlier decisions. The decisions compiled in the 1908 and 1950`s were made by kings, emperors, courts, the consular courts and customary tribunals. The decisions were made on the basis of customary laws, decrees, equity and the Fetha Nagast. Some of these decisions were found orally and while others were already on record. The compilations were not systematic in the sense that distinctions and sub-distinctions between substantive and procedural, and between public and private laws were not made. These compilations were believed to have been consulted by the drafters of the Commercial Code, the Civil Code and the Penal Code. 
         4.2.2.8 Statutes: Pre-codification statutes were used as information in the making of the Ethiopian codes. In 1920`s, early 1930`s and 1940`s Ethiopia passed several statutes. The following may be cited as examples: the nationality law, company law, loan law, bankruptcy law, business registration law and banking law. The 1930 Nationality Law was in force until recently. The Ethiopian Nationality Law of 1930 adopted the principle of Jus Sangunis which states that a person gets the nationality of a country if s/he is born into an Ethiopian father or Ethiopian mother. The other basic nationality principle, called Jus soli, states that a person gets nationality of a country where s/he is born. The drafters of the Civil Code and the Commercial Code used provisions of these statutes.  

Ethiopia found these statutes to be unsatisfactory. These laws were incomplete and unsystematic. The statutes were developed in a response to a particular legal problem. These statutes concentrated on the area especially of commercial laws and to a minor extent on public law. Ethiopia decided to undertake a general codification of laws. 

         4.2.2.9 Treaties: Ethiopia entered into several international treaties with Italy, France and Great Britain. Treaties are rules governing the relationship between or among states. Treaties also regulate the relationship between states and international organizations. The relationship might be economic, political, cultural, military or a combination of any of these. Treaties may lead to capitulation. Capitulation refers to surrendering part of the sovereignty of a state.  
Egyptians occupied Harar from 1875 to 1885. They brought their own laws particularly in areas of land and tax laws and applied them in Harar. Laws designed by Italy for her African colonies called “Africa Orientale Italian’ was applied in Eritrea from 1890-1941. And the Italian colonial law was imposed on Ethiopia by Italy from 1936 – 1941.

Manifestations of capitulation in Ethiopian were: (a) Consular courts: tribunals set-up pursuant to international treaties at the consulate level by the super powers to dispose of civil and criminal cases arising in the host country but involving exclusively foreigners. (b) Mixed courts in which judges of the host country (Ethiopia) and foreign judges sat together to hear and dispose of civil and criminal cases involving the nationals of the host country and foreigners.  Typical examples of capitulation treaties were: 1849 treaty between Britain and Ras Ali, 1883 Treaty between Menelike II and Italy and 1908 Franco-Ethiopian Treaty.

In 1908, a serious disagreement broke out between Great Britain and France.  France supported the establishment of a mixed court, where Ethiopian and foreign judges would sit to decide cases involving foreigners. On the other hand, Great Britain argued in favor of a court manned by international judges on the grounds that to do so was: less expensive, much simpler, much more likely to be accepted by all members of the foreign communities, and under the mixed court, ultimate auhtoirty would rest on the Emperor.

Their argument was rejected and in 1922 special (mixed court) was established pursuant to a decree which lasted until 1936. After liberation (1941), the special courts were not re-instated. Upon restoration of freedom, the country faced pressure to conclude a treaty assuring the protection of the interests and well being of foreigners in Ethiopia since the foreign countries argued that both the 1930 Penal Code and the 1931 Constitution of Ethiopia were found to be inadequate to safeguard the interests and well being of their citizens residing or would like to do business in Ethiopia. Ethiopia consented to appoint judges recommended by Great Britain and to create a committee composed of British and Ethiopian members to see whether a draft law would be contrary to the principles of natural justice.  The committee established in 1942 and continued until 1955. The Committee was called the Screening Committee or the Consultative Committee.

Consular courts amounted to a limitation on the territorial jurisdiction of Ethiopian and the mixed or special courts legalized the participation of foreign laws in adjudicating cases arising in Ethiopia. The net effect of both of them was however acceptance of the capitulation policy of the then major powers. The material effect of the establishment of the special court was that it served as a forum in which the ancient Ethiopian legal system had to confront sophisticated modern foreign laws.  

         4.2.2.10 Customary Laws: Customary laws were used, to some extent, as a material source of the Ethiopian codes. The orthodox view of customary law is that a practice habitually followed by the majority of the members of a given community for a relatively longer period of time with the intention to be bound by it. Customary law is diverse. Different communities answer a question differently. For example, there is no consensus among the various ethnic groups in Ethiopia on whether marriage requires the consent of the prospective partners. There is no agreement on issue pf whether a dowry should be paid, if yes, by whom, how much and the type of dowry. There is also variation on the grounds for divorce. There is variation on the issue of the blood relationship between the spouses.  In addition, who succeeds and how much, how common property should be divided upon divorce and what are the rights of a child adopted are not treated in a similar fashion. You can say that there is diversity in the area of land law, family law, succession, and homicide law and dispute resolution in Ethiopian customary laws. It is argued by some that customary laws can easily and substantially be disregarded in contract law, administrative law, penal law and labor law because either there are no customary rules in these areas, or even if there are, some customary rules are so crude and not highly entrenched. The argument is that personal laws such as family matters and succession are highly embedded in the fabric of traditional societies such as Ethiopia that it would be very difficult to modernize this area of law. On the other hand, in the areas of public law and commercial law, the promise of successful importation of laws would be upheld.  

Professor Rene David, the drafter of the Ethiopian Civil Code argued that he included a number of customary rules. He stated that he used several methods to do so. One method is incorporation. The term ``incorporation`` refers to the direct writing of a given customary rule into a code. He stated that he incorporated customary rules if those rules met the following criteria. Incorporation of custom took place when the custom was sufficiently general as to be practiced by at least a majority of the highland population, when the custom was not repugnant to natural justice which permeated that ultimate old authority, the Fetha Negast, when custom was not contrary to imperatives of social and economic progress and when the custom was sufficiently clear and articulate as to be capable of definition in civil law term.  

The second means the Professor used to give room for custom is explicit reference to custom. Professor Rene David also stated that several provisions in the Ethiopian Civil Code made an explicit reference to custom. The third strategy the drafter of the Civil Code used was to give a gap-filling role to custom. The idea was to state that whenever the Code is silent about a given issue, custom might step in. Article 3347 is designed to play this role. Fourthly, judges are permitted to attach customary meaning to disputable code terms. You may, for example, look at Article 1168 of the Civil Code. The meaning of the term ``family`` in this Article can be ascertained by reference to local custom.
         4.2.2.11 Fewese Menfesawi: The codification process in Ethiopia started in the middle of 15th century. The process culminated with the codification process of 1950`s and 1960`s. The first known code of law in the country is called Fewese Menfesawi. This was essentially a religious document. Emperor Zerayacobe had this document prepared in the middle of 15th century. This was a step forward in the codification process of the country, as the emperor thought that to legitimatize his empire pre-determined legal rules were necessary. The application of Fewese Menfesawi, prepared by church scholars, under the order of Emperor Zerayacobe, was short lived, since the emperor had heard about the existence of a document of superior quality in Egypt. This document is called the Fetha Nagast. He had brought the latter partly religious and partly secular document and had it translated into Geeze, using church scholars. 

         4.2.2.12 The 1930 Penal Code: Ethiopia got its first penal code in the year 1931, a year before it issued a constitution. The 1930 Penal Code got its inspiration from the Fetha Nagast. The Code of 1930 represented the first effort to unify and to systematize Ethiopian traditions in criminal matters. The 1930 Penal Code combined customary with comparatively more modern concepts. The Code took as its source from the Law of the Kings (Fetha Negast) and from advanced European penal codes. The Fetha Nagast and customary laws remained the basis of criminal judicial procedure until 1930. In the year 1930, Emperor Haile Selassie I introduced a penal code. The 1930 penal code was primitive in its application since there were several defects in its contents. The 1930 Penal Code aimed at modernization of the administration of the Ethiopian criminal justice system.

         4.2.3 Summary: Ethiopia used, to varying degree, the above information as material sources of her codes in 1950`s and 1960`s. The incomplete and unsystematic nature of the sources together with her need to consolidate political and legal centralization made the need for a comprehensive and systematic system of law evident. Generally the Ethiopian legal system of today has been shaped by many traditions and ideas. Islam and Christianity contributed to the development of the Ethiopian legal system. The common law gave insights and principles to the Ethiopian legal system. The Anglo-American law influenced the Ethiopian legal system in the period immediately after the liberation of Ethiopia from Italian occupation. In particular, in 1940`s, a number of statutes originated from England. Several English legal experts also assumed important positions in the administration of justice in the country. Italian laws affected the Ethiopian legal system during their military occupation. The Italians planned enacted laws to apply to the territories Italy occupied in east Africa including Eritrea, Italian Somali Land and Ethiopia.  The experiences and principles of comparative laws crept into the Ethiopian legal system via the principal draftspersons of the Commercial Code, the Civil Code and the Penal Code. The civil law tradition has obviously left its significant impressions on the Ethiopian legal system. The customary laws, de facto or de jure, influenced or continue to affect the legal system. Ethiopia had to live under the socialist legal system for a period close to a couple of decades. Beginning from early 1990`s, international human rights instruments have found their way into the FDRE Constitution and other legal instruments in the course of Ethiopia`s attempt to comply with the demands of post-socialsit structural adjustment programs. The Ethiopian landscape is truly a confluence of, and an example of co-existence of, multiple and disitinct legal tradtions.

Review questions
Part I. Fill in the Blank Questions 

Fill in the bank space with the most appropriate words/phrases that complete the statements below. 

1. _________________refers to any pieces of information employed in the course of making a legal document. 

2. ________________relates to the reason why a legal document is valid. 

Part II. Multiple-choice Questions  
Choose the best answer from the given choices. 
1. Identify the legal tradition that has affected the Ethiopian legal system.

A) The common law system

B) The civil law system

C) Customary laws

D) The Islamic legal system

E) The Socialist legal system

F) All of the above

2. One of the following may be mentioned as the contributions of the Fetha Nagast.

A) Kings and emperors in the highland parts of the country used the document to obtain legitimacy of their respective rule.

B)   This document served as the valid source of dispute settlement both in church and secular matters.

C)  Certain principles of commercial law were taken from it and incorporated in the Ethiopian Commercial Code. 

D) The application, interpretation and translation of the document helped the Ethiopian Orthodox Church build church scholarship.

E)  It helped the development of methods of statutory construction.

F) All of the above

3. The test not used in assigning a space to customary laws in Ethiopia in the codification process especially of the Civil Code was:

A) Clarity test

B) The social and economic progress test

C) The repugnancy test

D) None of the above

4. One of the following is not the material source of Ethiopian modern laws?

A) The Hindu Law

B) Statutes

C) The Fetha Nagast

D) Foreign laws

E) Teachings of scholars

F) A & D.

5. The aspect of Emperor Haileselassie`s regime the Ethiopian Revolution did not seek to transform was:

A) The form of private ownership of land.

B) Legal and political centralization.

C) The question of the rights of nations and nationalities.

D) The legal structures.

E) The country’s foreign relation.

F) The state ideology.

G) The role to be played by civil societies.  

4.3 The Background to the Six Codes 

In early 1950`s, Ethiopia sought to depart from the prevailing diverse and incomplete customary laws; the country desired to respond to international ciritisims directed against her legal system which was based on haphazard and incomplete customs and equity as well as some statutes. Ethiopia, on her own, was ready to embark on the task of modernizing her legal system. This modernization venture was the one desired to look not internally and but outwardly, i.e., a decision to transform Ethiopia on the basis of western laws. The section discusses the reasons for such decision. It also examines the model Ethiopia followed and states the justifications for the country to choose to follow the civil law model. The working of the Codification Commission is outlined and the main features of the Commercial code, the 1930 Penal Code, the 1957 Penal Code and the Civil Code of 1960 are mapped out. The focus in this section will be on the substantive codes, not on the procedural codes of Ethiopia. 

4.3.1 The decision to modernize laws: Ethiopia made a decision to modernize its laws in 1950`s. Many factors dictated this policy decision. The capitulation doctrine affected Ethiopia, through the establishment of the consular courts. The doctrine states that a country should surrender some features of its sovereignty. Some of the judges of the consular courts were foreigners; the laws applied therein were made by foreign powers and the parties to these courts were foreigners and Ethiopians. The doctrine of capitulation was the expression of the backwardness of the Ethiopian legal system by the western power in particular France, Italy and England. Ethiopia wanted to get rid off the influence of the doctrine of capitulation; the country sought to re-gain her sovereignty. Moreover, the country sought to terminate the function of the Screening Committee put in place by the British military administration. The Screening Committee also referred to as the Consultative Body was established to check whether draft laws by the Ethiopian legislature would offend the principles of natural justice or equity.  The application of the Revised Constitution also warranted the issuance of detail laws.  As you studied in the previous section of this unit, the existing statutes lacked technical quality and were not complete. The mixed courts, as a specific application of the theory of capitulation, the Consultative Committee and the the need to work out the details of the Revised Constitution led Ethiopia to make a decision to upgrade its legal system. In this regard, moreover, the stress in the writings of Ethiopian intellectuals of the day (also referred to as Ethiopian Japanizers) on the need for a comprehensive legal reform could be regarded as a contributory factor.   

Rene David, Sources of the Ethiopian Civil Code, 4JEL2 (1967). 

At the time of codification Ethiopian law was unsystematised and often hard to discover.  It differed from place to place. There were no codes, very few statutes, no case reporting system, and no legal treatises. Now, where a country has neither codes, statutes, court reports, nor authoritative doctrinal works, it is often said that the country has a customary legal system, but this would not be an accurate description of the situation in Ethiopia.

Until the reign of Emperor Menelik II, Ethiopia was unable to live according to law. The foremost consideration was the cohesion of communities that were so constantly menaced by hostile neighbors and natural catastrophees that their very existence was precarious.  Cohesion was assured, rather than by the idea of law, by a system of equity that attempted to maintain harmony and peace. This system was administered by local notables acting as arbitrators – and sometimes acting arbitrarily.  Although customs spontaneously followed by the people would often influence arbitral decisions, these customs lacked the force of strict law.  They had a persuasive authority, but arbitrators would not feel bound by them.  Customary law did not rule Ethiopia.

Customary rules, used without being legally obligatory, differed from one place to another.  No effort was made to group and unify them on a territorial basis.  In addition, they were often elusive, since they had not been systematically described.  Their scope and effect were ambiguous, and it was often unclear under what conditions they would be obligatory. Studies carried out in Eritrea by the Italian occupation authorities in order to define the local customary laws bring out this territorial variation and uncertainty and the absence among the people of a concept of legally binding customs, as contrasted with simple non-legal rules of social behavior and air dealing. Finally, one should note that for many years, and especially for the last fifty, customary rules have been very unstable, no effort having been made to freeze them. 

Rene David, A Civil Code for Ethiopia: Considerations on the Codification of the Civil Law in African Countries, 37Tulane Law Review 2, (1963) p. 187-204.

The usefulness of a code: “The first question which is presented for these countries is whether it is appropriate for them to codify.  Does the formula for codification as it was received in the nineteenth and twentieth centuries in the countries of continental Europe constitute a formula appropriate to the circumstances and to the needs of countries such as Ethiopia?

In our countries of Western Europe we can but little conceive that our law—notably our civil law, our commercial law, and our penal law—could not be codified.  It is appropriate always to bear in mind that in certain highly developed countries (England, the English speaking countries and Denmark), these branches of law have not been codified.  Even in France codification in its present form goes back only to a recent past, the Napoleonic era; the end of the nineteenth or the twentieth century for other countries.  This technique has not, in fact, been applied to the entirety of the law:  administrative law, private international law and the law of delictual responsibility have either not utilized, accepted nor adopted it or have accepted, utilized and adopted it only to restrained degree and with great reservations.  All of these factors seem to indicate that codification, if it can on occasion present advantages, constitutes a recommendable formula only in certain surroundings and circumstances.  Would the Ethiopian civil law—to which we are restricting our study—be likely to profit, under its present circumstances, from the fact that it could be codified?  The question hardly appears to have been raised.  The decision to codify was apparently based on the idea held in Ethiopia that codification in itself was progress, a desirable and even necessary thing for the country. This belief is, in my opinion, justified.  It is true that for a long time, and even today in certain countries or for certain subjects, people have been able to live without having codes.  But this is possible in certain advanced societies only because there are in these different countries substitutes for the nonexistent code.  There are large bodies of laws equivalent to small codes, even though they do not bear that title.  There exists a body of jurisprudence that doctrine has systematized to a large extent by presenting in digests or texts.  The formula of codification can be avoided in certain countries or for certain subjects because the absence of codes does not lead to insecurity and arbitrariness. The existence of an abundant juridical literature and of numerous sources of legal documentation permits advanced countries to question whether codification is the best technique when the moment has arrived to codify some subject, or whether it is not preferable to wait to see more clearly the trend of some development which is in progress, so as to intervene only when the rules will appear more clear cut or become more stable.   

Ethiopia and other countries in similar circumstances have not had the same choice.  Only ten years ago there existed in that country neither collection of jurisprudence nor a doctrinal work on the civil law; neither were there any laws except some very fragmentary dispositions contained in a law on loan, a law on nationality and an ordinance on prescription.  Under these conditions citizens were left without a guide to their rights and obligations.  The door was open wide to arbitrariness and all security was lacking.

With conditions in the modern world, where highly developed states exist, it is inconceivable that one might build in a country such as Ethiopia the road which has been built in Western Europe in the course of centuries of grouping.  Ethiopia cannot wait 300 or 500 years to construct in an empirical fashion a system of law which is unique to itself, as was done in two different historical eras by the Romans and the English.  The development and modernization of Ethiopia necessitate the adoption of a “ready made” system; they force the reception of a foreign system of law in such a manner as to assure as quickly as possible a minimal security in legal relations (with an understood reservation for a subsequent adaptation, to specific Ethiopian needs, of the corpus juris thus received).

Consequently codification was thrust on Ethiopia as it is thrust on all countries which find themselves in an analogous situation. To this conclusion it is always befitting to assign a reservation.  What was peculiarly necessary was the technical formula of codification.  Doubtless, it would hardly have been conceivable that Ethiopia adopt, as once did the diverse territories of the British Empire, “the English law (or some other law) as it existed at such and such a date.” It would have been perfectly conceivable, however, that a strange law be received and adapted to the needs of Ethiopia, not in drafting a code, but in giving the force of law to works of doctrine.  Before assuming its preference toward codification, Western Europe used this formula:  the Roman law had its “books of authority,” Hungarian jurists have considered a law like the Tripartitum of Verboczy, and other doctrinal works have been considered as being the authorized and incontestable exposition of a national or regional law.

The same formula could have been used in Ethiopia and it would have had certain advantages there.  With its highly technical form, the civil code is not perhaps the best adapted tool for countries where today and for a long time in the future one must not expect to find a number of jurists trained in Western legal method.  A presentation of the law in book form, not only formulating rules but giving an explanation of them, furnishing a commentary on them, illustrating them by examples, would have perhaps been preferable to a code strictly conceived on the French model.  

Ethiopia has chosen to have a code.  I believe that this was right.  In the absence of previous monuments, it would undoubtedly have been more difficult to present Ethiopian civil law in treatise form than it was to present it in the form of a code.  We fear in any case that the code may be too schematical and abstract, especially in certain sections, and we think that it ought to be quickly completed by a doctrinal work, the Institutes of Ethiopian Civil Law, presenting rules in a more readily comprehended and concrete form, helping Ethiopians understand the meaning of technical expressions which have been used in the Code but which are not familiar to them.  

4.3.2 The model adopted: Having decided to modernize its laws, the next step the country had to take was adopting a model. The country preferred to design her laws predominantly after the civil law system. The adjective predominantly is used here to indicate that other sources were also consulted. For instance, as you learned in the previous section of this Unit, the Ethiopia legal system in general and the six codes in particular were taken from multiple sources. As a result, some legal historians suggest that the Ethiopia legal system is a confluence of multiple legal traditions. The codes were influenced by common law and comparative law.  

David, A Civil Code for Ethiopia: Considerations on the Codification of the Civil Law in African Countries, 37Tulane Law Review 2, (1963) p. 187-204.

Code of the Continental or English Model?: Once admitted that Ethiopia was interested in adopting a civil code, the second question presented was whether the model of this code should be taken from a Romanist system or laws from the common law system. The question was not resolved a priori. It is true that the formula of codification appears to us as being a formula strictly “continental;” the “codes” of the United States or of other countries of the common law do not seem to be the full equivalent of civilian codes.
The codes of continental Europe, even if they lean heavily on tradition and in fact perpetuate it, are considered as operating a sort of novation; they constitute an expose of the law sufficient in itself, and the point of departure for a new development of juridical rules.  The codes of the common law countries, on the contrary, do not abolish the prior law.  Their essential function is to set out systematically principles which are thus confirmed and remain in force; the rules of law therefore accepted are modified and modernized by codification only on occasion and only on special points. Law and code, one can say, are synonymous in the continental European conception.  The code in common law countries is only an accident in the development of a law which was existing and continues to exist in a way independent from the new code.

4.3.3 Justifications: several reasons are offered for Ethiopia’s option for basing her codes primarily on the civil law model. One reason for Ethiopia’s policy stance to transplant laws mainly from the continental legal tradition is the country’s exposure to codification. Fewese Mefesawi was regarded as a code. The Fetha Nagast was also taken as a form of a code. The 1930 Penal Code was another example. There were several statutes issued in 1920`s, 1930`s and 1940`s. The experience of Ethiopia under Italian occupation for five years did not detach it from the code system, as Italy put in place a code called Italiana Africa Orientale. Convenience and expense was the second factor for the decision under consideration. The key personalities of the day thought that to transport cases from England or the United States of America would be costly and most inconvenient. Instead, they assumed that codes could be transplanted with greater ease. In the third place, the same key personalities of the day had had sentimental attachment to France and French legal education.They liked the French approach of modernization of laws. Codes taken from France and Germany to the other parts of the developing world were found to be successful. The argument was that if codes transplanted to countries similar in context with Ethiopia already became a success, then there would be no reason for the same codes not to meet with success in Ethiopia.    

Rene David, A Civil Code for Ethiopia: Considerations on the Codification of the Civil Law in African Countries, 37Tulane Law Review 2, (1963) p. 187-204.

Did there exist reasons for preferring the continental model to the English model? It is probable that the final decision was motivated not so much by juridical arguments as by considerations of a political or cultural order:  the desire to counter-balance, by an appeal to other sources, an English or Anglo-American influence which they feared was becoming excessive.  The Ethiopian situation on this subject is not without analogy to that of Latin America, where countries are preoccupied with maintaining close cultural ties with Europe to counter-balance the pressure exercised on the economic level by the United States.

Aside from this argument the choice made by Ethiopia can be explained by another consideration, that of the desire to live faithfully in the Ethiopian tradition.  This tradition, without any doubt, is weak enough if one considers it from a practical point of view.  Ethiopian juridical science has not existed up to our time, and the rules applied by the tribunals of Ethiopia are apparently inspired little by the principles set out in the Fetha Negast.  Whatever the differences between the rules contained in this collection and the solutions applied in practice, it remains no less true that the Fetha Negast has been constantly considered in Ethiopia as the model, crowned with a character nearly sacred, to which model is related to the Byzantine tradition of law; the Fetha Negast is a translation into géez of Arabic precepts of law which found their first inspiration in the book of Syro-Roman law, and consequently in the Roman law.  In making his decision to link Ethiopian codification to the system of Roman-Germanic law, undoubtedly Emperor Haile Selassie was guided in part by an instinctive desire to remain faithful to a venerated tradition; the allusion that he made to the Fetha Negast in his address inaugurating the work of the Codification Commission left no doubt in this regard. 

S”Óe~ �/T`ÁU አርዓያ �“ ›„ S´Ñu< UƒŸ?፣ Ø`e ¾Ñv‹ GÑ` /ƒ`Ñ<U/ (IÇ` 1986)

¾}×Kw˜ ›Å^ w²< ›T^(‹” �”ÉÇee ›eÑÅÅ˜:: ›”É ’Ñ` ግ” ÓMî ’u`:: ¨Ó ›Øvm KJ’ %w[}cw ”w[ƒ”“ Òw‰ u}SKŸ} ƒMp K¨<Ø ›S×KG< wKA }eó TÉ[Ó °¨<’�” ›KSSMŸƒ ÃJ“M:: u}SddÃ G<’@� u¨”ËM QÔ‹ ¾T>Å[Ñ¨< K¨<ØU ¾ÔL K=J” ›Ã‹MU:: uMUÉ ¾¨”ËK— SpÝ QÓ J• ¾T>W^uƒ õƒN’Ñeƒ Ÿ›e^ fe}—¨< ¡õK ²S” ›”e„ ¾S× ’u`:: ’Ñ` Ó” Ÿ²S“©¨< ¯KU Ò` °Kƒ }°Kƒ ¾T>ÁÑ“–<ƒ ¾”ÓÉ“ ¾›=”Æe}]/¾¨<ß ”ÓÉ”U ÚUa/ Se¢‹ ÁK‹Ó` u²S“© SM¡ K=k[ì< ¾T>‹K< “†¨<:: ÃI” cò ‹Ó` KS¨×ƒ pÉT>Á ƒŸ<[ƒ ¾cÖG<ƒ KóƒN wN?`“ K”ÓÉ QÔ‹ ´ÓÏƒ ’u`:: 

ŸG<K< uòƒ ›=ƒ¿åÁ ¾�”ÓK=´” ¾›T@](”” ¨Ãe ¾¢”+’@”ታM ›¨<aþ” ¾QÓ e`¯ƒ ƒŸ}ል ¾T>K¨< U`Ý S¨c” ’u[uƒ:: ¾¢”+’@”�M c`¯ƒ ƒŸ}M ¾T>K¨<” U`Ý uSÅÑõ ¾õ`É T>’>eƒ` K’u`¨< K¨MÅÑ>Ä`Ñ>e“ K›¡K=K< ¾Tk`wuƒ u`"� U¡”Á„‹ ’u\:: uSËS]Á U”U �”ኳ” Ÿ’í’ƒ u%EL �”ÓK=µ‹ uõ`É u?„‹ ¨<eØ ¾W\ u=J”U u}T[¨< ¡õM ¾ð[”dÃ }î°• ¾ÔK ’u`:: ›¡K=K< ¾QÓ Ç=Ó]¨<” ÁÑ–¨< Ÿþ]e ’u`:: ¨MÅÑ>Ä`Ñ>e ¾T>Á¨<k¨< ¾¨<ß s”s ð[”dÃ— ’¨<:: Ÿógeƒ ¨[^ uòƒ ue^ LÃ ¾ªK¨< ›G<”U ÁM}h[¨< ¾”ÓÉ É`Ï„‹” /¢`þ_i•‹”/ ¾T>S^¨<“ ¾T>q×Ö[¨< QÓ Ÿð[”dÃ ¾}Ñ– ’¨<:: ¾ð[”dÃ QÔ‹ u}¨c’< nLƒ }cveu¨< �Ø` UØ” wK¨< S²ÒË�†¨<” G<K~ c­‹ ÁÅ”nK<:: �’@ ue^ ¾}Ñ“–%E†¨< ›=ƒÄåÁ¨<Á” vKeM×“ƒ uS<K< KT>Ák`u<M˜ ¾QÓ ØÁo­‹ ›ß`“ ŸSêNõ ¾¨× SMe ÃÖwl ’u`:: uõ`É ¾}¨c’< Ñ<Ç¿‹ SÖkd†¨<” vÃn¨S<U ¾›W^` Å”w J• ›”Æ Ñ<ÇÃ ŸK?L¨< ¾T>KÃuƒ” ¨ÃU ¾›”Æ uK?L¨< ¨<eØ }Öng ¾TÃJ”uƒ” ¾T”d~ ¨<× ¨<[É ›ÃØT†¨<U:: ÃI ›SK"Ÿ�†¨< Ó” Ó^ ¾T>ÁÒv ’¨<:: U¡”Á~U ›=ƒÄåÁ¨<Á” uõ`É u?„‹ ¨<eØ c=TEÑ~ Ønp” M¿’„‹” uTd¾ƒ“ ¾kÅS< õ`Ê‹” uSØke à¡ wK¨< eKT>Ÿ^Ÿ\ ’¨<:: SS]Á �”Ç=J“†¨< Ó” U”Ñ>²?U �”Å õƒQ ’Ñeƒ ÁK ¾}éð QÓ T¾ƒ }ðØa›© MTÇ†¨< ’¨<::

G<K}—¨< U¡”Áƒ ¾¢”+’@”�M ›¨<aþ ¾QÓ SéQõƒ u}ª× SMŸ< ¨Å ¨<ß KSW^Úƒ S‰L†¨<” ¾SÑ”²w Ñ<ÇÃ ’¨<:: K¯Ã’ƒU uþ]e ¾QÓ óŸ<M+    –aôc` ¾’u[¨< ¸” ›?e"^ ¨Å‰Ã“ ¾¨cÇ†¨<” ¾e©e” Ÿ¨<M ¨<ß ÓÈ� ¾õƒN wN?` QÓ SØke Ã‰LM:: Íþ”U ¾Ë`S”” ¾”ÓÉ QÓ }kwL ue^ LÃ ›¨<LK‹:: ¾S”Óe�~ T%u` ¾NªL ¨[k„‹” ¾S`Ÿw ß’ƒ ´`´a‹”“ �ነ²=IU ÁssS<ƒ” ¾QÓ Å”x‹” ¾vQ` �ÃM uT>ðêT†¨< É`Ñ>„‹ ¾S”Óeƒ }ÖÁm’ƒ” ¾T>ÑMÖ< ¾w\c?Me Å”x‹” ¾QÓ SêNõ J’¨< �”Ç=¨Ö< ›É`ÕªM:: ¾vQ` �ÃM” u}SKŸ} ¾T>¨Ö< QÔ‹ uSW[~U ¾S’Ûƒ Ÿ¢”+’@”�M ›¨<aþ SJ’<” u›T@]"U ¾�¨k ’¨<:: ¾›T@]"  ›”É ¨Ø ¾”ÓÉ ¨[k„‹ /Negotiable Instruments/ QÓ“ ¾S`Ÿw ß’ƒ ›”É ¨Ø QÓ /Custom Bills of Lading Act/ ¾¢”+’@”�M” QÔ‹“ ¾›ðéçU MUÊ‹ }ŸƒK¨< ¾¨Ö< “†¨<::  ¾QÔ‹” ›KS××U /Conflict of Laws / �“ ¾›e}ÇÅ`” QÓ ²S“© uTÉ[Ñ< H>Åƒ Ÿ�”ÓK=´“ Ÿ›T@]" ÃMp T°ŸL©¨< ›¨<aþ u}KÃU ð[”dÃ ŸLk Å[Í LÃ ’u\::

¾uKÖ ÁeÚ’k˜ ¾õƒN wN?\ QÓ ’u`:: Ÿ¨<M ¨<ß ¾T>S’ß ÓÈ�” u}SKŸ} uð[”dÃ ¾õƒN wN?` QÓ ¾¨Ö<ƒ ›^ƒ ›”kë‹ w²< ¾T>k^†¨< ’u\:: U”U �”(” ÃI ¾QÓ ²`õ Ÿ�”ÓK=´“ Ÿ›T@]"” ¾QÓ e`¯ƒ“ ŸkÅS< õ`Ê‹ }k“Ï„  ¾Çu[ u=J”U pK< ¾›T@]" ¾QÓ }S^ß ’u`:: �’@” Ádcu˜  u}“ÖM Ñ<ÇÄ‹ LÃ uT>cØ õ`É ewew SS^ƒ ’u`:: U¡”Á~U ›”É” ßwØ ›eSMŸ„ ¾}cÖ ¾kÅS õ`É Ÿ¨Èƒ ÃS×M? ›=ƒÄåÁ QÔ�” ²S“© KTÉ[Ó ¾�”ÓK=´”“ ¾›T@]"”” e`¯ƒ ¾}Ÿ}K‹ �”ÅJ’ ¾›W^\ c`¯ƒ ²Ko� �’Ç=•[¨< up`u< ¾}¨c’< õ`Ê‹” ¨ÃU SKª¨Ý °n­‹” u¾Ñ>²?¨< Ÿ›T@]"”“ Ÿ�”ÓK=´ M�eS× ’¨<:: Ÿ²=I uk` ¾�”ÓK=´“ ¾›T@]" ¾QÓ êOö‹” uSK<“ ¾gþ`É Øpf‹” /Shepard’s Citations/ ßU` TeS×ƒ K=•`vƒ ’¨<:: ¾QÓ ²S“©’ƒ ¾ÓÈ� ¾QÓ” ’í’ƒ }ß• S¨<×ƒ K=•`uƒ ’¨<:: ¾QÔ‹ uSêNõ SM¡ S¨<×ƒ GÑ` ¨<eØ ¾}ð[Æ ¨<d’@­‹” QÓ KT¨<×ƒ Áe‹LM::

K?L¨< S�¾ƒ ¾’u[uƒ ’Øw ¾¢”+’@”�M ¾QÓ Y`¯ƒ u›?`ƒ^U LÃ ¾T>W^uƒ SJ’< ’¨<:: uôÅ^M õ`É u?„‹ �Ã„ ¾}¨c’¨<” Ñ<ÇÃ SMf T¾ƒ ¾T>•` ŸJ’“ uG<K~ ¡MKA‹ SŸ"M ”ÓÉ“ Ó”–<ƒ �”Ç=ÁÉÓ Ÿ}ðKÓ ¾}¨c’ ¾Te}vu` ²È S•` ›Kuƒ:: ¾ƒ—¨< ¾QÓ e`¯ƒ ÃS[Ø ¾T>K¨<” u}SKŸ} Ák[wŸ<ƒ” ƒ”�’@ Í”JÃ ¨MÅÑ>Â`Ñ>e“ ›¡K=K< eK}eTS<uƒ ›eðLÑ>­‡” ¾QÓ SêQõƒ ¾T>Á²ÒÌ ¾T°ŸL© ›¨<aþ ¾QÓ ›ªm­‹” �”ÉS`Ø �Lò’ƒ }cÖ˜:: uSËS]Á S<K< uS<K< u¢”+’@”�K< ¾QÓ Y`¯ƒ ¨<eØ LKSÓvƒ ŸG<K~ ¾QÓ Y`¯„‹ ›¨<×Ø}¨< ÃÖkTK< ¾T>vK<ƒ” ¾e"”Ç=ኔy=Á GÑa‹ vKS<Á­‹” SðKÓ ËS`Ÿ<:: eSØ` ¾J’¨< ¾QÓ vKS<Á“ ¾›=ƒ¿åÁ ¨ÇÏ ¾È”T`Ÿ< ›UvdÅ` L’<”Ó ŸÈ”T`¡“ Ÿ•`«Ã ¾QÓ vKS<Á­‹ Ò` ›Ñ“–˜:: ^c? uc­‹ ›T"˜’ƒ vÅ[ÓG<ƒ Ø[ƒU Ÿe©É” ¾QÓ vKS<Á­‹ Ò` }Ñ“–G<:: �”Å °ÉM J• Ÿ’²=I ›Ña‹ ›”É �”(” Ke^¨< �”Ç=Ñ–<M” TÉ[Ó ›M‰M”U:: ÃI SeS` uS²Ò~ ƒŸ<[Ä” ¨Å Ð`Ï ]ø` ¾ð[”dÃ ¾QÓ óŸ<M+ Ç=” ›Å`ÓG<:: uc<U ›T(Ã’ƒ –aôc` ›?e(^ ¾vQ` QÑ<” �”Ç=Á²ÒÏ ŸóŸ<M+¨< ›”É –aôc` ŸÎ’@ቭ Ä’>y`c=+ ÅÓV ¾¨”ËK— SpÝ QÑ<” ¾T>Á²ÒÏ –a(c` ›Ñ–”::

uS[Ø(†¨< ¾QÓ vKS<Á­‹ e^ Ú`f ›M["G<U ’u`::  U¡”Á~U e^†¨< ’Øw ¾T>S� dÃJ” u›ÖnLÃ Ndw” ¾T>Á”ìv`p eK’u` ’¨<:: Ÿ²=IU uLÃ u}KÃ ¾õƒN wN?` QÑ< ´ÓÏƒ ÁKum U¡”Áƒ ŸT>Ñv¨< uLÃ ²Ñ¾:: Ÿ²=I     –aôc` Ò` u}ð^[U’¨< ¨<M ¨<eØ SL Ñ>²?¨<” K²=I Y^ �”Ç=Á¨<M“ ¾›=ƒ¿åÁ S”Óeƒ” ¾êOõ ðnÉ ŸTÓ–~ uòƒ K?L e^ �”ÇÃËU` ÓÈ� ›eÑwŠ¨< ’u`:: ’Ñ` Ó” Kõ`É T>’>eƒ\ ÓÇÎ” �¾}¨×G< ’¨< wKA �Á[ÒÑÖ ¨<ß K?L Y^ SkuK< }Å[cuƒ:: G<’@�¨< ¾ƒ—¨< ÓÇÏ wKA KSÖ¾p ¾T>Ádew ’u`:: �”Ç=IU �¾J’ ¾QÓ SéQõ~” ¾T²ÒËƒ e^ ›Mö ›Mö K²=G< }wK¨< u}ssS<ƒ ¢T>ቴ­‹ ²”É k`x �¾�¾ u196® LÃ }Ö“k¨< KQƒSƒ ul:: ¾SÚ[h¨< ¨<Ö?ƒ ›ØÒu= ’¨< KTKƒ ›Ã‰MU:: K?L¨< k`„ ¾”ÓÉ QÑ<” �”ÇK SkuM G<’@�¨< ¾T>ÁeÑÉÉ u=J”U �”Ç=I ÁK¨< ¨<ß ukM Y`¯ƒ }n¨<V dÃÑØS¨< �”ÇK ue^ LÃ Ã¨<LM }wKA ›ÃÖupU::

4.3.4 Review questions 

Answer the following questions based on the above Amharic text.

1. Did Spencer anticipate that the imported laws would take root?

2. Why did Ethiopia opt to get experts from Scandanevia, acoording to Spencer? Why did Ethiopia then turn to France?

3. Why did the country decide to copy the civil law model? According to Spencer which of these reasons most significantly influenced the decision to follow the civil law model?

4. Is the Commercial Code of Ethiopia home-grown?

5. Which of the laws imported were expected to be resisted most? Why?

4.3.5 Policy instructions: Following the decision to modernize her laws and after adopting the policy position of designing her laws after the civil law model, the next step was to form a body responsible for accomplishing the actual task of codification and giving policy directions to the same. Emperor Haileselassi I, offered policy guideline to the members of the Codification Commission and to key foreign draftspersons. You find these guidelines in the prefaces of the Ethiopian Commercial Code, the Civil Code and the Penal Code. The Emperor directed these persons first to take rules mainly from the continental legal system. But he gave them discretion to take rules from any sources so far as they were convinced that these legal rules and institutions would promote the best interest of the country. In confirming compliance with this first instruction of the Emperor, the drafter of the Commercial Code stated that: `…without taking into account the so-called preference to be given to this or that model in the continental or Anglo-American legal system, I have always had in mind the interest of Ethiopia and I have selected the solutions which I believe to be the best no matter where they come from, on condition that they may be applied to Ethiopian conditions, if not immediately, at least within a reasonable time. Second, the Emperor advised members of the Codification Commission and the drafspersons to endeavor to adapt these legal rules and institutions to Ethiopia’s situation. In third place, he instructed them to incorporate customary laws and traditional legal institutions of the country. 


4.3.6 The position given to customary rules: On the issue of whether tradition was disregarded or adequately incorporated into the code, there are different views. Emperor Haileselassie I believed that the codes, especially the Civil Code gave adequate place to customary laws. He expressed this idea in the preface of the Civil Code and in his address to the Codification Commission on the completion of the codification project. The Emperor`s policy direction delivered to members of the Codification Commission in general and the drafters in particular states that “the genius of Ethiopian legal traditions and institutions as revealed by the ancient and venerable Fetha Nagast, natural justice and the needs and customs of the people must be incorporated; that law must be clear and intelligible to each and every citizen of our empire; the laws must form a consistent and unfired whole; must be that which keep pace with the changing circumstances of this world of today.”  Upon the completion of the codification project, the Emperor confirmed that his instructions had been properly observed.

Professor Rene David also joined hand in supporting the Emperor. This draftsperson argued that the essence of the Civil Code lies in the sufficient incorporation of traditional legal institutions of the country. Rene David thinks that the areas of family law, tort law and property law of the Civil Code are significantly influenced by the customary rules then prevalent in the country. To the draftsperson, the only cases where he did reject customary rules were those that, in his opinion, would conflict with the demands of modern life in the country and those that impede the social and economic progress of the country. Rene David was in the opinion that the active participation of influential and knowledgeable person at the various stages of the codification, e.g., in the Codification Commission, in the Council of Ministers and in the two chambers of the parliament, assured the sufficient indignization of the Civil Code. 

 There are, however, those who think that customary laws were not given the place they deserve. They raise the following points. If customary laws then prevalent were given proper place, why has the Civil Code not got the acceptance of the addressees some 40 years after its coming into force? They think that defective transplantation should explain the absence of legitimacy on the part of the provisions of the Ethiopian Civil Code. The other justification provided is the fact that customary laws in Ethiopia were not sufficiently recorded prior to and in the course of the codification process. So there was no sufficient recorded information regarding the nature and types of customary laws prevalent in the country to be used by the drafters. The other factor mentioned in support of the position that there are reasons not to believe that the Civil Code adequately included the traditional legal rules and institutions is that the code provisions themselves; there are few provisions in the Civil Code that assign some roles to customary laws.  Finally, the main justification for the limited role assigned to customary laws is the general policy stance of the then government. The basic policy was to bring about legal unification via a general codification of laws in line with the civil law tradition. Legal unification through western style codes was aimed at facilitating the intended political unification, assimilation and integration of the various groups in Ethiopia. 
4.3.7 Review questions 

1. On the issue of whether the codes adequately considered customary rules and Ethiopian traditional legal institutions, Professor Rene David, the drafter of the Civil Code made the following statements on different occasions. Do you think that these statements are consistent? The Professor stated that: ``the Ethiopian feeling for justice is the basis of the Code. No rule in the Code violates this feeling. The dispositions of the preliminary draft prepared by foreign jurists were rejected or modified whenever they seemed contrary to it even when the foreign advisors considered them useful and advantageous for Ethiopia. The most important accomplishment of the Civil Code in the area of persons, family law, property and delictual liability was clarity, rather than to change the customary rules, to clarify these rules, to distil their essence and to unify them on the basis of those which appeared most reasonable.  Our goal was to end an intolerable confusion and uncertainty by choosing the rule most in conformity with the Ethiopian sense of justice and Ethiopia`s interests, economic and otherwise.``

2. In David`s view, customary law was not stable, was not really jurisprudential, and differed greatly from place to place. He argued that it was responsible for Ethiopia`s underdevelopment. Are the messages conveyed by the quotation in question 1 and the following quotation the same? Are they conflicting? Is it possible to explain the conflict away? Is Rene David suggesting that either Ethiopia must wait for five centuries or accept massive ready-made western laws? Do you agree with this `either or`` approach? Could Ethiopia have followed another, a third approach? "Like the Soviet Union and co-communist countries, although with another ideal, Ethiopia and a number of African countries are presently in a revolutionary period. While safeguarding certain values to which she remains profoundly attached, Ethiopia wishes to modify her structure completely, even to the way of life of its people. Consequently, Ethiopians do not expect the new code to be work of consolidation, the methodical and clear statement of actual customary rules. They wish it to be a program envisaging a total transformation of society and they demand that for the most part, it set out new rules appropriate for the society they wish to create.`` Thus, “Ethiopia cannot wait 300 or 500 years to construct in an empirical fashion a system of law which is unique to itself, as was done by the Romans and the English.  The development and modernization of Ethiopia necessitate the adoption of a “ready-made” system; development and modernization force the reception of a foreign system of law in such a manner as to assure as quickly as possible a minimal security in legal relations. 

3.  Beckstrom stated that ``Ethiopianization of the codes occurred in the Codification Commission and Parliamnet before enactment but this appears to have been as much a reflection of the personal preferences of the elite, urbanized individuals in those bodies as of the customary practices of the Ethiopian masses.`` Do you agree with this conclusion? Why? Why not?

4.3.8 The Codification Commission: The Codification Commission was established to actually carry out the tasks of codification as well as supervise the works of the foreign draftspersons. The Commission was composed of 29 members, some foreigners and some Ethiopians. The Commission had divided itself into sub-committees. Each subcommittee was assigned to work closely with a foreign draftsperson. When the sub-committee finished the assigned task, the wok was submitted to the Codification Commission. The Codification Commission deliberated on the draft document and upon approval passed it to the Council of Ministers. From the Council of Minister, the draft documents were sent to the joint meeting of the two chambers. Finally, upon the assent of Emperor Haileselassie I, the draft documents obtained the status of law.  This pattern was followed in respects of the Civil Code, the Commercial Code, the Penal Code and the Maritime Code.  
Rene David, A Civil Code for Ethiopia: Considerations on the Codification of the Civil Law in African Countries, 37Tulane Law Review 2, (1963) p. 187-204.

Procedure of elaboration of the Ethiopian Civil Code: The Ethiopian Civil Code was elaborated in three stages.  A preparatory plan drawn up by a French expert was followed by a project established by a codification commission. The paroject became the Code, with the modifications effected by Parliament. The preparatory plan was established by the expert in the period from October, 1954, when the title Of Contracts in General was sent by him to the Ethiopian Minister of Justice, to April 20, 1958, when the Alphabetical Table completing the Code was drafted.  It is good to know that during all this period, the redactor was able to dedicate himself exclusively to his task of codification, having been discharged from all his other obligations and in particular, having abandoned his teaching on the Faculty of Law of Paris. In a general manner the work was begun on the more technical books, IV and V, since to edit them the redactor felt it less necessary to familiarize himself with customs and Ethiopian points of view.  Next, the title Of Ties of Kinship and marriage was drafted, the three titles of book I, the different titles of Book III, the title Of Successions, and finally two titles Of the Application of the Laws which contain the rules of conflict of laws, and Of the Enforcement and Application of the Civil Code, which notably contains transitory dispositions.

The order thus indicated is only approximate.  In the course of his work, the expert was led to propose changes or to make additions to the parts that he had already established.  It is thus that the chapter On Donation, that on The Contract for Real Estate, that on Public Domain and Expropriation, and the title Of Administrative Contracts were drafted only after Books I to III of the Civil Code. At the same time as the different titles were presented, or shortly thereafter, the redactor presented to the commission an exposé des motifs and a commentary on this title.  These commentaries were originally very well developed.  They became more brief when it appeared that the translation service, dedicating itself by priority to the texts themselves, was not able to assure translation in the time desired.

These documents remain useful, nevertheless, in order to make known the sources used by the expert, and especially in order to explain the reasons for various dispositions, notably those that the commission could be surprised in finding in the preparatory plan, or those tied to Ethiopian particularities that a stranger would be surprised to find in the Ethiopian Civil Code. To the extent that it was elaborated, the preparatory plan was translated to the Minister of Justice and submitted to the criticism of a codification commission. This commission, composed principally of judges and high Ethiopian functionaries, comprised also certain foreign members residing in Ethiopia. Very rapidly, however, it appeared that the presence of these foreign members was never essential, and that on the contrary their presence created the risk of slowing up or handicapping the work of the commission, because very often it had to discuss problems of Amharic terminology, and the foreigners were not able in all hypotheses to fulfill in a satisfactory manner the role of the commission in discussing the Amharic language.  In fact all the work was accomplished by a “restricted commission” composed of only Ethiopian members of the commission.The expert participated in only a limited number of commission sessions, principally to hear objections made to certain texts of the preparatory plan, to discuss possible problems arising with the commission, and to be in position to revise his work to give effect to the decisions rendered by the commission.

The commission accomplished work in two directions.  On one hand it had to formulate in the Amharic language, with precision and elegance, the definitions translated from French.  It is justifiable to emphasize the difficulty of work which was imposed in this regard.  The Amharic language does not very often admit words apt to give an exact idea of the institutions that one wished to regulate, and it was necessary for the commission in many instances to coin new expressions, sometimes borrowing them from the gé’ez language in which the out-dated Fetha Negast was drafted, in each case with the need for establishing an Amharic text comprehensible to Ethiopians of today. Amharic thought does not even develop as does western thought, and the work of transposition and of adaptation which was made would not have been able to be concluded satisfactorily except for the presence on the commission of persons versed in the grammar and the philology of the Amharic language.

The expert had taken, it is true, all precautions incumbent on him to facilitate this work.  The division of the articles into numbered paragraphs and the limitation of each paragraph to only one sentence had as its object facilitating the task of the commission and elucidating that obscurity which would have been inevitable in free play had been allowed to the Amharic tendency to combine into a single sentence, generally devoid of punctuation and as long as necessary, all the elements of an argument.  The members of the commission were in accord in recognizing that the discipline accepted by them made their work easier and permitted them to express with more clarity the rules of the Civil Code.  Their task was no less than overwhelming on this subject.

It is not within the province of a foreigner to judge the extent to which the nuances of the French text have been faithfully rendered in the Amharic text of the Code.  Nevertheless I had the curiosity to have the Amharic text of the Code translated into French by an Ethiopian, on matters concerning articles 1763 to 1804 in Title XII of the Civil Code.  The experience was conclusive and a favorable witness to the very precise work that the Ethiopian commission had accomplished. The French text restored in the translation of the Amharic text was doubtless not identical to the text from which the commission departed, but the sense of the articles was understood, and it is concerning the nuances only that the Amharic text can appear different from the French text. 

The second task of the commission was naturally the critical study of the preparatory plan concerning the basis of its dispositions.  Here again the commission accomplished a very important task. To convince oneself it is sufficient to consult the documents entitled Modifications to the Dispositions of Title, which were compiled by the redactor.  Certain of these modifications are due undoubtedly to the draftsman himself, and spring from the necessity of coordinating the different parts of the Civil Code which were not entirely established at the same time.  But the great majority of modifications have as their objective giving effect to the decisions of the commission.  Having to establish the Amharic text of the Code, the commission found it necessary, because of this fact alone, to study the preparatory plan with great attention, to examine, one might say, each word.  This examination was conducted in questioning the soundness of the proposed dispositions, in asking for explanations from the expert, and in deciding on many hypotheses to modify the rule originally propsed.

Conforming to the directives given by the commission, the preparatory plan established by the expert was recast by him, thus becoming the work submitted to Parliament.  A gap yet should be pointed out before relinquishing the exposé made by the commission.  The latter unfortunately did not have the time to study Title XXI of the preparatory plan which bore on the Application of the Laws. Consequently, this title was taken out of the project with the exception of that which related to the application of the laws at that time (non-retroactivity of the laws); but all that concerned conflict of laws was omitted.  We have deplored this omission and have confidence that a new edition of the Code will permit its reparation.

The text of the project submitted to parliament was discussed article by article without the cooperation of the expert, and he was called from time to time only to give his advice to the Minister of Justice, who was preoccupied with defending the project on certain points against amendments demanded in Parliament.  On the whole, in comparing the project to the text of the Code which was definitely retained, it is permissible to say that the project underwent victoriously the test of parliamentary discussion.  Only in the book Of Goods have important modifications intervened, the matter of the proof of ownership and of usucaption having been recast.  The position of him who built buildings or sowed seed and planted on the property of others was regulated with an extreme severity not contemplated by the project.  Modification, constantly favorable to owners, were equally interposed in the regulation of the relationship between owners and farmers.  Modifications called for on the law of persons and on family law are less extensive.  Outside of that which has just been pointed out, practically no other modification has been imposed on the dispositions of Books IV and V relating to obligations and contracts. 

One other modification imposed by Parliament is, in our opinion, at the same time important and regrettable.  The last title of the project which bore on putting the Civil Code into force and which contained in particular numerous and important transitory dispositions was profoundly recast by parliament and practically emptied of its content.  Only ten articles were retained of the eighty-four that the project of the Civil Code called for.  It is to be feared that this amputation may be the source of great difficulties in the application of the Civil Code.

The procedure followed in Ethiopia for the elaboration of the Civil Code gave good results on the whole.  The discussion of the Code article by article in Parliament was definitely a good thing because it confirmed the national Ethiopian character of the new Code and was useful in forming new jurists.  This advantage, in our eyes, largely compensated the inconvenience of some modifications made by Parliament that we regarded us unwelcome.  It appears to us, however, that the procedure thus followed in itself would, in a country other than Ethiopia, have seriously risked involving the downfall of codification.  We regret moreover that the Code, promulgated in May, 1960, was put in force in September, 1960.  This delay, very brief for Ethiopia, in any other country would be clearly insufficient.

The procedure that we had advocated was different.  It consisted, first, in publishing the project of the commission at the conclusion of a debate which would have taken place in parliament and which would have borne exclusively on the desire for having a code on one hand, and on the other, the acceptance of the principle of the project as the basis of the new Code.  The project published as the result of such a debate would have become the Code and gone into force at the end of the sufficient delay of three or even five years, giving an accounting in the new edition of the modifications that, in this delay, parliament would have made.  This procedure was suggested too late to be adopted.

Alemayhu Fenta, Legal Pluralism in Light of the Federal and State Constitutions of Ethiopia: A Critical Approach, (AAU, Law Library, Unpublished) (2004). 

Adopting the periodization suggested by Getachew legal history may be divided into two periods, taking the year 1957 as a watershed.  Until 1957, Ethiopia did not have a distinct formal legal system.  Rather, it had, to use the words of Brietzke, “numerous and overlapping systems of laws.” According to Brietzke, there are, on the one hand, “customary rules,” which were used to regulate the day-to-day activities of individual members of the numerous ethnic groups.  On the other hand, there were “traditional rules,” which were used to regulate various relations within the Amahara-Tigre Empire and the Orthodox church from the 14th century.  Therefore, during the pre 1957 period, except for the 1923 law of loans, the 1930 Nationality Act and the 1948 statute of limitations, Ethiopian normative orders were informal, unsystematized, undifferentiated and particularistic customary laws.  In this connection, John H. Beckstrom writes that: Until 1950’s the “laws” of Ethiopia was a rather amorphous mix. There were some legislation in the form of statutes and decrees, primarily in the public law sphere, as well as a penal code that had been promulgated in 1930.  But taking Ethiopia as a geographic whole, by far the major de facto source of rules governing social relations was found in the customs and traditions of the various tribal and ethnic and religious groupings.

Since 1957, however, a comprehensive process of codification, which mainly drew upon European sources, took place in Ethiopia: a Penal Code (1957), Civil Code (1960), Commercial Code (1960), Maritime Code (1960), Criminal Procedure Code (1961) and Civil Procedure (1965). This codification process was guided by the modernization ambition of the Emperor.  The Emperor, in the preface to the Civil Code, pointed out: The progress achieved by Ethiopia requires the modernization of the legal framework of our empire’s social structure… in order to consolidate the progress already achieved and to facilitate further growth and development; precise and detailed rules must be laid down.

Thus, a comprehensive legal transplant was carried out throughout this period.  In other words, the legal rules and principles found in the newly enacted codes had been taken in the main from European sources. Professor Rene David, the draftsman of the Civil Code, commenting on it writes that: The development and modernization of Ethiopia necessitate the adoption of a “ready-made” system… while safeguarding certain traditional values to which she remains profoundly attached Ethiopia wishes to modify her structures completely, even to the way of life of the people. They wish it to be a program envisaging a total transformation of society and they demand that for he most part, it set out new rules appropriate for the society they wish to create.

To David, therefore, once Ethiopia had opted for the path of legal modernization, it could not have settled for anything less than adopting a foreign legal system.  He maintained the view that it would not have been practical to wait for a law to emerge from within the indigenous culture.This appears starker no where than in his statement that Ethiopia could not afford to wait 300 years to have a modern system of private law.  The adoption of a Civil Code based on the French model, would according to David, “assure as quick as possible a minimal security of social relations.” However, the rationale for these western imports cannot be modernization. It must lie elsewhere. Lawrence Friedman is helpful in unmasking the real motivation: “a single, uniform system of law should act as a tool of unification; like a common language, a common law should help wield a single nation out of the jumble of classes or tribes. The new nation will have to be built from the center.  The center will have to grow at the expense of provinces… and outlying culture…” Julio Faundez points to a major flow in David’s thought as well as the ill-founded project of adopting a Civil Code based on the French model.  

David’s remarks on Ethiopia’s Civil Code could be seen simply as a legal consultant’s rationalization of the assignment that he had undertaken.  It could be argued that David misrepresents the choice confronting an external legal consultant: for in the statement quoted above he appears to suggest that the choice was between either waiting for a modern indigenous legal culture to emerge or introducing an imported Civil Code.  An alternative course of action would have been to ensure that the new legislation was as far as possible consistent with local practices.

Furthermore, Faundez points to an important problem raised by legal transplantation namely, the question of whether the role of an external legal adviser amounts to policy making.  This raises the problem of legitimacy of the enacted laws.  Brietzke joins tune with us in saying that “the 1960 codes represent an almost complete break with the past.  They also illustrate virtually all of the pitfalls that attend legal transplantations.” He goes on to say that: Notwithstanding the eclectic approach claimed by the French draftsmen [R. David & J. Escarra], the predominant flavor of the Ethiopian codes is French. The draftsman displayed an interest in the internal logic of abstract concepts rather than their social effect, and, above an ethnocentrism.

Although it was claimed that a very eclectic approach was deployed, I tend to dismiss as disingenuous such a claim.  For the bulk of the legal system procedures and structures introduced tended to impose western patterns upon a non-western polity. In so doing, much of value in the traditional/customary systems such as informal dispute resolution and group rights tended to be ignored.  In short, despite claims that allowances were made for pockets of native juris-culture, the legal system introduced by these codes worked to the detriment of the customary laws of the various ethnic groups in Ethiopia.  According to John Beckstrom, in order for transplants to bring about the desired result, the economic and cultural gaps between the importing and exporting states should be the least.  He points out that: “[….] no greater distance has existed between the receiving country and the places of origin of the transplanted laws than in the Ethiopian experience.”

In fact, as David explains, he actually tried to incorporate elements of customary laws into the Code.  Yet, in the words of Beckstrom, “explicit incorporation was minimal.” Because of diversity of local customs and lack of systematic survey of the same in Ethiopia, “there was little for the draftsmen to draw upon except fragmentary and largely impressionistic reports.”  Beckstrom makes a further point: an additional “Ethiopianization” of the codes occurred in the Codification commission and Parliament before enactment, but this appears to have been as much a reflection of the personal preferences of the elite, urbanized individuals in those bodies as of the customary practices of the Ethiopian masses. 

Following the tack taken by Getachew, I contend that the codification process failed to understand that the formal legal system only reaches a small section of the population as in most developing countries.  Thus, by focusing largely on the formal legal system the codification process went astray, as it ignored customary laws and other informal systems of law.  The legitimacy crisis of the formal legal system was further deepened where the application of the codified laws, both in the civil and criminal jurisdiction, has actually been displaced by indigenous norms and practices.  As Brietzke points out “Many centuries of legal history and social relations are not transformed into a tabula rasa by simply legislating custom out of existence.”  That is what Arthur Schiller meant by an Ethiopian “fantasy law” embodied in Civil Code Article 3347(1): Unless otherwise expressly provided all rules whether written or customary previously in force, concerning matters provided for in this code shall be replaced by this code and are hereby repealed.

One way to think about the 1960 Civil Code is as a process that has gone on for over 40 years and has been continually challenged.  For much of that period, the tendency appeared to be in the direction of greater homogeneity. Since 1991, forces of difference appear to have strengthened the heterogeneity of personal law, culminating in adopting varied family laws by the regional states. Unity, if not better, homogeneity was served powerfully in law by the processes of codification.  The homogenization of personal law was effected through an express repeal of the ethnically as well as religiously based personal laws.  Besides, the great wave of legal codification by the continental European drafter in the mid-twentieth century swept away the particularities of criminal law (via the Penal Code of 1957), preserving neither religious nor customary penalties.

Getachew has recently suggested that the adoption of a federal system could give latitude for legal pluralism: The existence of the traditional mechanism of undertaking legal affairs in the various Ethiopian communities is one aspect of the problem of legitimacy crisis of formal legal system.  To do away with this problem, mechanisms of harmonizing the modern legal norms and the traditional ones must be designed.  With the adoption of the federal form of government in Ethiopia, the system of allowing the play of traditional norms in various parts of the country (the states) could be easily done. The codification project in Ethiopia should be seen as a historical process instead of a one-shot experience; this is the story of the homogenization process.  Seen in this light, codification of laws forms part of the country’s political history.  
4.3.9 Review questions

Part I Answer the following questions.

1. To Alemayehu, what is the core issue in the political tradition of Ethiopia?

2. How does Alemayehu establish a link between politics and codification?

3. To Friedman, as quoted in Alemayehu`s thesis reproduced above, what is the real motive of massive codification followed in a traditional polity such as Ethiopia?

4. To Brietzke, did Ethiopia adopt the French model or the eclectic approach in relation to her Civil Code?

5. Beckstrom states that, in order for transplantation to be a success, the conceptual gap between the recipient country and the donor country should be the least? What does this mean? How can you measure this gap in context?

6. What does the expression ``fantasy law``? 

Part II Multiple-choice questions

Choose the best answer from the given choices.

1. Identify the incorrect statement about the 1957 Ethiopian Penal Code.

A) Its principal material foreign source was the1937 Swiss Penal Code.

B) It borrowed rules from the 1930 Ethiopian Penal Code.

C) It was an improvement of the 1930 Ethiopian Penal Code in the area of punishment.

D) It used many penal statutes issued in Ethiopia between 1930 and 1956.

E) It followed a tri-partite division of offenses.

F) None of the above

2. Codes have become major source of law in Ethiopia after_________. 

A) 1960’s

B) 1908

C) 1950s

D) 1970’s

E) None 
3. The six codes of Ethiopia___________.

A)  Were strongly influenced by liberalism 

B) Were mainly imported from continental legal system 

C) Do not give much emphasis to Ethiopian customary laws

D) All  

E) A & B

4. Identify the wrong statement. 

A) Ethiopia did not have uniform customary laws

B) Ethiopia’s legal history is characterized by discontinuity 

C) Atse Ser’at is the decision of the Ethiopian Orthodox Church 

D) The Law of Addis Ababa City was enacted during the reign of Emperor Menelik.

E) none

5. The Law of Addis Ababa City which was issued in early 20th century __________.

A) Legalized urban land 

B) Introduced the idea of title certificate for land ownership  

C) Declared the priority of public debt over private debts 

D) All 

E) A & B 

6. One of the following was not a source of law in the pre-codification period.

A) Treaties

B) Religion

C) Custom

D) Precedent

E) none

7. The 1955 Revised Constitution of Ethiopia___________. 

A.  Was pimarily based on the American Constitution

B. Abolished absolute monarchism 

C. Was intended to decentralize power 

D. Was drafted by a foreign scholar  

E. A & B

8. The major source of the Ethiopian Civil Code is_________.

A)  French Civil Code 

B) The Swiss Code of Obligation 

C) The Egyptian Civil Code 

D) The German Civil Code 

E) All except D  

9. Identify the wrong statement 

A) The 1931 Constitution of Ethiopian established a parliament which had only advisory role 

B) Ideologically the codes of Ethiopia and the PDRE (Dergue) Constitution contradicted.

C) The Ethiopian legal system was radically changed after 1955 

D) The federation of Eritrea with Ethiopia necessitated the revision of the 1931 Constitution. 

E) Negarit Gazeta was established before the Italian occupation 

10.In developing countries, there is a big gap between the written law and the practice. The possible reason is______________________.

A) Lack of public awareness about the written law.

B) Communities have strong attachment to their tradition.

C) Language barrier between the community and the law.

D) All of the above.

E) B & C     

11. One of the following is not true about the Ethiopian law. 

A) At present, case law does not have any significance in the Ethiopian legal system.

B) The modern codes of Ethiopia are primarily based on customary law.

C) The Fitha Negest never had significance for secular matters.

D) The 1930 Penal Code of Ethiopia substituted the application of the Fitha Negest in criminal matters.

E) All except D   

12. Identify the wrong match.

A) Ethiopian legal tradition-secularism 

B) Greek legal system- popular adoption of the law and conformity to natural law 

C)  Roman law – ethical principles

D) Mesopotamian legal system – religious basis 

E) None of the above 

13. The 1931 Constitution of Ethiopia _________.

A) Was modeled on the Meiji Constitution of Japan

B) Restricted the power of the Emperor 

C) Aimed at centralizing and modernizing the nation.  

D) Established a unicameral parliament. 

E) Introduced a popularly elected lower house of legislature 

F) Only A and C are correct.

14. Why did Ethiopia opt for the civil law system?

B. Proven success of the system elsewhere

C. Consideration of convenience
D.  Ethiopia already had exposure to that system  

E. It is impossible to know the reason.

F. All except D

G. None  

15. One of the following is not the cause for the revision of the 1931 Constitution 

A) P
B) olitical change in the country 

C) The federation of Eritrea with Ethiopia 

D) Public pressure for change in the political system 

E) All 

F) None 
Part II. Matching

A
1. Mesopotamian Law

2. Ancient Greek law
3. The Derge Constitution of Ethiopia
4. Equity
5. Civil Code of 1960
6. Penal Code of 1957
7. Commercial Code of 1960
8. Establishment of ministries for the first time
9. Ethiopian Nationality Law
10. Fetha Negast
B
A) Supplements the common law

B) Established federalism

C) Founded on Philosophical conception

D) Considered god- given

E) Based on socialist ideology

F)  John Spencer

G) Menilik II

H) Jean Graven

I) Haile Selassie I

J) Rene David

K) ZerayYakob

4.3.10 The Ethiopian Civil Code: The Civil Code came into force in early 1960. The code is composed of five books. Book I deals with persons. Book II covers family and succession. Book III discusses property. Book IV regulates general obligations. And Book V governs special contracts. Each book is divided into titles. Titles are broken into chapters and chapters lead to sections. Sections in turn break into sub- sections and the subsections give birth to paragraphs. The paragraphs lead you to sub-paragraphs. Several articles constitute sub-paragraphs. The articles lead to sub-articles. The smallest elements of the Civil Code are words. These organizational patterns are observed in connection to the Commercial Code, Penal Code and Maritime Code. 

In terms of size, the Civil Code, as compared to the French Civil Code and the German Civil Code, is the largest comprised of more than 3,000 articles. The Code, on several occasions, is not concerned with economy of words. There are repetitions here and there. These repetitions are deliberately made. You find several provisions, which could easily be inferred from general legal principles and legal rules explicitly mentioned in the code. The size of the code is a deliberate construct; it was not done by accident. The reason given for the bulky nature of the Ethiopian Civil Code is lack of a developed legal structure in the country; the drafter aimed at contextualzing the code. For instance, Ethiopia did not have then a fully developed legal education, legal profession, legislature, judiciary and executive. Emperor Haileselassie I stated that: ``our parliament has seen to it that these detailed provisions of this Code are well suited to the needs of our own country and to those persons and enterprises from other lands who are participating and sharing in the benefits of the commercial life of our Empire.`` The French Civil Code and the German Civil Code did not have to be bulky for these countries did possess a relatively mature legal structure.

 The Civil Code, like the case of the other codes, was written for the future as well as the then existing context. The idea was that Ethiopia would head for the market economy. In the context of a fully developed market economy, several legal disputes would crop up and the code provisions would easily capture this future development of the country. In the context of the Commercial Code, the draftsperson observed that: ``above all it is essential to insist on the need to prepare a commercial code for Ethiopian which not only takes into account the present economic development of the country but also will encourage Ethiopia’s future economic evolution. Thus one can consider it as a truth difficult to contest that the future Commercial Code of Ethiopia must be able to adapt itself easily to the unplanned transformations, which will probably take place in the commercial and economic life of the country at a rapid rate during the course of at least a generation, if not a half-century. `` 

David, A Civil Code for Ethiopia: Considerations on the Codification of the Civil Law in African Countries, 37Tulane Law Review 2, (1963) p. 187-204.

Content of the Civil Code: What matters are appropriate for regulation in a Civil Code?  Questions concerning frontiers with other codes inevitably present themselves on this subject in all countries.  These questions do not call for particular remarks on matters concerning Ethiopia or countries placed in a condition analogous to Ethiopia. On the other hand, it appeared that in drafting the Ethiopian Civil Code there was interest in expanding to a certain degree the framework of matters commonly regulated in civil codes.  Research on juridical rules is a difficult thing in all modern countries; its difficulty risks enlargement in countries where one cannot rely on legal periodicals to cover the laws appearing in the official journals.  There is interest in these countries in grouping all the juridical rules into a small number of codes which can be re-edited and brought up to date periodically.  Also there was no hesitation in Ethiopia to include in the domain of the Civil Code certain matters which in other countries can be considered autonomous as they relate to other branches of the law:  registration of civil status, registration of immovables, expropriation or administrative contracts.  We regret that the matter of nationality and that of conflict of laws, which were included in the preparatory plan, have, for different reasons, been excluded form the Civil Code.

Such as it is, with 3367 articles the Ethiopian Civil Code presents itself as one of the longest contemporary civil codes.  This is due, aside from the reason which has just been given, to the preoccupation with being as complete as possible in a country where there exists outside the code no inherent doctrinal or jurisprudential monument to guide the jurists in the interpretation of the Code.  Thus certain contracts such as the contract with a medical doctor or with a hotel keeper, which in other countries are often regulated by their own “general principles,” have given way to special regulation.  The matter of extra-contractual responsibility has given way to much more detailed regulation than in other civil codes.

Very important and very detailed alphabetized tables appear in the Ethiopian Civil Code which unfortunately [does not?) have Amharic and English editions, but appear in the Negarit Gazeta.  The redaction of these tables has contributed strongly to making the terminology used in the Code uniform in such a manner as to avoid discussions which would have inevitably been provoked by the use of dissimilar terms to denote the same thing or to express the same idea.  The tables ought, on the other hand, considerably to facilitate legal advice from the Code in a country where counselors cannot yet be familiar with the system and classification of the Civil Code.

Finally a word deserves to be said on the accord between the Civil Cod and the Code of Commerce.  This duality corresponds to a division of the work which was effected by two jurist consults charged with preparing the codification.  It has no other significance and in no case can one find the same institution regulated at the same time in a different way in both the Civil Code and in the Code of Commerce.  It appeared to the experts that it would be a useless complication in Ethiopia to distinguish in principle between civil law and commercial law.  There can exist, as in Switzerland, special rules for commercial matters, but these rules are set out within chapters which envisage civil and commercial matters at the same time.  The distribution of matters between the Civil Code and the Code of Commerce, not being dominated by commercial criteria, is in large measure arbitrary.  All sales, all mandates, and all pledges are thus regulated in the Civil Code, while all insurance, all conveyances, and all partnerships are regulated in the Commercial Code.

Application of the Civil Code: The Ethiopian Civil Code, having been promulgated, went into force on the second of September, 1960 (the first day of the year 1953 according to the Ethiopian calendar).  What are the prospects for its effective application by citizens and by judges? One must guard against making an absolute judgment here, and against voicing an opinion influenced by a great number of experiences, successful or unsuccessful, which have taken place in other eras or in other countries.  In an objective manner, in taking into account conditions peculiarly Ethiopian, it appears possible to us to make the following forecasts.

It is quite certain that the Ethiopian Civil Code will not immediately be applied over the whole country and in all its dispositions as the Civil Code can be applied in France.  Ethiopia is a vast country.  The imperial administration has for 80 years brought a previously unknown peace into the new provinces, but the benefits of this order have as yet been followed only in a weak degree by administrative organization, economic development, and elevation of the cultural level.  The country still lacks basic unity; in certain peripheral regions, some communities exist in a primitive state of civilization.  The Civil Code was drafted for the more developed populations, those which inhabit the plateau of Ethiopia and Eritrea.  Its application in other regions is not excluded, but can be envisaged in the near future only in exceptional cases regarding that which concerns, for example, the rules of concessions granted by the administration.

On the plateau itself, which makes up the heart of Ethiopia, the application of the Code will run against tremendous difficulties. Certain of these difficulties were foreseen by the transitory disposition kept or retained by the Parliament; the registration of immovables, the services of the civil registry foreseen by the Code remain to be created, and the legal registry of the tribunals must be instructed on the new tasks which are incumbent upon them. Moreover, judges and jurists who know and understand the dispositions of the new Code ought to be appointed.  An educational task is imposed on all citizens to guide them in conforming to the precepts of the Code and in making them understand how their development and perhaps even the existence of their country are tied to the necessary course of a transformation which must be effected in all the provinces and on all planes.

That all this demands time and that many obstacles must be surmounted and resistance conquered leaves no doubt for anyone.  One cannot expect from the foregoing that the application of the Code be integral nor that it be immediate on every matter. Is this to say that the Code is useless work?  We are very far from believing this, and the enthusiasm with which the Ethiopian population hailed the promulgation of the many recent codes convinces us that the work accomplished was truly necessary.

The African revolution needs to be brightened by a program bestowing the order and the rules of society that Africa wishes to install.  Ethiopia has suffered to the present from a vice inherent in the customary law, which is the uncertainty of customs giving rise in too numerous circumstances to the arbitrariness of the chief of the village or of the judge:  an arbitrariness particularly formidable in a time of transformation where new questions are presented to which ancient customs provide no response.  The promulgation of the Civil Code will not put an end to this arbitrariness.  Nevertheless it will permit the gradual stoppage and limitation of mistakes. In the absence of the Code arbitrariness would be able to conceal itself again being equity.  With the Code citizens and judges are furnished with a manual cutting the uncertain contours of equity.  In the proportion that the tribunals will be staffed with judges instructed in the Code, it will be possible to draw away from arbitrariness and to effect the reigns of security of transactions in Ethiopia, completely necessary for the progress of the limited security which now reigns  in the country.

The Civil Code will not reform Ethiopian customs and manners today or tomorrow.  Meanwhile it is not unprofitable to make known to the citizens how the directors of the country envisage the new order, on which principles they mean to found it, how it is desirable for men to behave, and what behavior to the contrary should be condemned.  An organization for education in the law and for a structure of jurists becomes equally possible in Ethiopia from the existence of the codes, while up to this point the better minds wondered about the way in which they ought to conceive and organize such a teaching. The Civil Code gives to citizens, to administrators, to judges, directives on the objectives they ought to envision and accuracy on the equity of new times.  That is far from being indifferent in our opinion.  But there is more, and we are waiting for the code which will comply with another function in the immediate future.

The Ethiopian Civil Code is not immediately applicable to the entire country in all its dispositions.  But it is perfectly applicable in the same manner as European codes for a certain category of dispositions and in certain circumstances which particularly concern the development of Ethiopia.  The Code cannot be applied immediately by all Ethiopian judges, but it can without difficulty be applied by a restricted number of judges grouped in a superior jurisdiction which sits in the capital itself, at Addis Ababa.  The Code cannot be applied immediately in all its dispositions; but it can be immediately applied in certain of its parts in which it meets no opposition from traditional mores and customs.

In this double way, one sees a sector appear, very important for the development of Ethiopia, in which the Code can without difficulty receive immediate application.  The whole part concerning contracts is in fact a new part in the Code which fills a gap in Ethiopian law but which runs against no tradition.  This is true likewise for the whole Code of Commerce.  The dispositions here envisaged ought to be immediately put into application in a way conforming perfectly to the application which is given in Europe to civil codes.  It can and must be thus in all cases, at least when the matter will be judged sufficiently important to be carried directly in the first instance to the judges on the Supreme Court at Addis Ababa who are able to know and apply the Codes.  That ought to occur and occurs in fact in two series of circumstances: when the matter is sufficiently important and when one of the parties is a foreigner.  For the remainder we envisage only gradually putting the Civil Code into effective execution.  The spirit in which we have participated in its elaboration has been that it is first befitting to establish a model serving to guide judges or arbitrators to orient the development of customs; the decision rendered by these judges or arbitrators ought to justify an appeal only in cases where elementary principles of the administration of justice, not the rules of the Code, would have been violated.  It is in gradually extending the notion of the elementary principles of the administration of justice, in making it cover more and more certain basic principles adjudged from the public order that we have conceived the effective application of the Ethiopian Civil Code for a number of years with a possibility of variation according to the provinces.

We had to renounce, being called on by other tasks,  the establishment of the preparatory plan of the Ethiopian Code of Civil Procedure for which the Ethiopian government had given us the honor of resorting to our services.  We wish that the principle which has just been sketched be retained by those who will have charge of preparing this Code.  The Civil Code will appear in these circumstances as having a double function, representing in certain conditions the immediate positive law of Ethiopia, sketching in other circumstances the contours of the law of tomorrow.  It is in that manner that it is necessary to conceive, it seemed to me, the role of a civil code in all countries where, as in Ethiopia, one is preoccupied in creating, on one side, the material conditions of an economic development of the country, and on the other hand, aims at renewing at the social level the very foundations of a society which has been frozen for too long a time.
4.3.11 Review Questions 

Answer the following questions.
1. What does David say is the traditional Ethiopian concept of law?  How does he say this was reflected in the role of the Fetha Nagast?  How was it reflected in the standard applied by judges or arbitrator in setting disputes?  In your experience, to what extent is this a correct statement of the traditional Ethiopian concept of law?  What alternative concepts of law are there?  Is it possible to have several concept of laws in a single society at a single time?  How?

2. David recognizes that “the common law world” has moved far in the direction of codified law.  How is it that he says these “codes” differ from continental codes?

3.  What is the area of the Code that David foresees the least problem of transaction?  Why is this area different in this regard?  Is there any way in which this area of the law has particular importance?

4. What alternatives to codification does Professor David suggest that Ethiopia had?  Are these the only alternatives you think existed?

5. According to David, how much time did he spend drafting the Ethiopian Civil Code.

6. According to David, why did he draft the part of the code dealing with contract in general first?  Was this a reasonable thing to do?  Why or why not?

7. What does it mean to say that codification in itself is progress in Ethiopia?  Does this mean that “bad laws are better than no laws”?  
8. What is the relationship between the Civil Code and the Commercial code in Ethiopia? 

9. When David says that Roman Law had its “books of authority, “what is he referring to?

10. What does it mean to say that one country has “received” the law of another? Why is this word inappropriate to describe the Ethiopian codification to the extent that it is based on foreign sources?

11. What procedures were followed in the codification to ensure that the Ethiopian Civil Code would not be at variance with the aims, traditions, and feelings of Ethiopians as to be rejected by the Ethiopian people?

12. Do you think that the Ethiopian Civil Code incorporated sufficiently representative Ethiopian indigenous legal institutions? Present as many views as possible on the issue.

13. Critically examine the reasons why Ethiopia in 1950`s and `960`s preferred to model her codes after the Civil Law traditions, not the Anglo-American law tradition.

14. Explain the idea of the following excerpt. In a codification, one must not be exclusively, or even principally preoccupied with respecting customary law:  the code must not be thought of as being in essence a reformed and modernized customary system.  The code must attempt to give the answers which, in a given time and place, are the best for a particular society.  If this society is in a satisfactory state, the code will naturally be based on its customs.  However, if the society is such that a revolution is necessary if it is to reach a satisfactory state of development, it cannot be founded on custom.  The idea that the task of codification must be performed by developing the customary law is varied only in certain circumstances.  In others, it is necessary to fight against the customary law with resolution, and cause it to disappear, as an obstacle to the necessary transformation of the society.

15. Comment on the message of the following quotation.

In Ethiopia, during the codification process, codification was seen as a process intended to use the law as a tool for social engineering in order to improve the development prospects of the country.  In so doing, it was intended that the best out of the external systems of law and practices that happened appeared to have worked in those societies would be adapted to the new socio-political milieu in Ethiopia. Although the point of adaptation was stressed and the importance of infusing Ethiopian traditions and culture into the law was an objective, it was clear that those who were responsible for the new codes were guided by the keen desire of modernization rather than by attempts to infuse traditional practices and values.  Indeed, “after a general meeting of the Codification Commission established to oversee the codification, the expert then retired to the privacy of his workman, located in Paris, to do the actual drafting.
16. Comment on the following text, which is the preamble of the Ethiopian Civil Code of 1960. Your comments should focus on the objectives of the code, the aspirations of the Emperor and the sources of the rules.

The Civil Code has been promulgated by Us at a time when the progress achieved by Ethiopia requires the modernization of the legal framework of Our Empire’s social structure so as to keep pace with the changing circumstances of this world of today.  In order to consolidate the progress already achieved and to facilitate yet further growth and development, precise and detailed rules must be laid down regarding those problems which do not only face the individual citizen but the nation as a whole.  The rules contained in this Code are in harmony with the well-established legal traditions of Our Empire and the principles enshrined in the Revised Constitution granted by Us on the occasion of the Silver Jubilee of Our Coronation, and have called, as well, upon the best systems of law in the world.

No law which is designed to define the rights and duties of the people and to set out the principles governing their mutual relations can ever be effective if it fails to reach the heart of those to whom it is intended to apply and does not respond to their needs and customs and to natural justice.  In preparing the Civil Code, the Codification Commission convened by Us and whose work We have directed has constantly borne in mind the special requirements of Our Empire and of Our beloved subjects and has been inspired in its labors by the genius of Ethiopian legal traditions and institutions as revealed by the ancient and venerable Fetha Neguest. It is essential that the law is clear and intelligible to each and every citizen of Our Empire, so that he may without difficulty ascertain what are his rights and duties in the ordinary course of life, and this has been accomplished in the Civil Code.  It is equally important that a law which embraces a varied and diverse subject matter, as is the case with the Civil Code, form a consistent and unified whole, and this requirement, too, is fully satisfied by the law which We promulgate today. The careful preparation of this Code by the Codification Commission and the painstaking review which it has received in Our Parliament assure that this law will achieve the purpose for which it is intended.
17. Do you subscribe to the view that the Ethiopian codification process was slolely based on French codes? 

18. Do you think that the transplantation of laws by Ethiopia in 1950`s and 1960`s was entirely a voluntary decision? Was it induced by external threat or pressure? 

Part II Sound/Unsound Questions

Instruction: Read the following questions with care and say `Sound` if you think that the statement is an accurate description of a principle in legal history, or say `unsound` if you think that the statement is inaccurate description of a principle in legal history.

1. The theory of capitulation was one of the reasons why Ethiopia decided to transplant laws in 1950`s and 1960`s.

2. Article 3347 (1) of the Ethiopian Civil Code gives some recognition to customary laws.

3. In a sharp contrast with the English legal system, the Ethiopian legal system lacks stability. 

4. According to Professor Rene David, the Ethiopian Civil Code included sufficiently representative customary laws.

5. Unity of political power was one of the key attributes of 1987 PDRE Constitution.

6. Indigenous legal traditions often have developed commercial and public laws.

4.3.12 Sources of the Ethiopian Civil Code

The following article by Rene David outlines the sources of the Ethiopian Civil Code. 

Rene David, Sources of the Ethiopian Civil Code, 4JEL2 (1967). 

Rather than associate the idea of law with the infinitely varied and always disputable customary rules, Ethiopians have connected it with compilations that were assumed to reflect great wisdom and eminent dignity.  Leaving aside Islamic law, which Muslim Ethiopians consider, at least theoretically, to be sacred, Ethiopian Christians acknowledge the authority of a religious canon that was drafted in the mid-thirteenth century by an Egyptian scholar, Al-Asad Ibn-al-assal, and translated in the sixteenth or seventeenth century from Arabic into Ge’ez, the liturgical language of the Coptic church.  This collection, the Fetha Negast (Justice of the kings), was invoked reverently, but the fact that it was never translated into Amharic, the official language of Ethiopia, and has never been printed in Ethiopia, creates doubts as to whether courts have ever consistently applied it.  What is interesting to note, however, is the concept of law that is revealed by the respect professed in Ethiopia for the Fetha Negast.

Ethiopians see the Fetha Negast as The Law, even though their customs and conduct do not strictly conform to its commands.  For them, court decisions in disputes cannot embody The Law; since such decisions must be expedient and practical.  Neither could The Law be defined as the prediction, even if sufficiently certain, of the solutions that the judges might give in future litigation.  As in Europe before the codification, as in Islam, The Law has a moral aspect for Ethiopians that removes it from practical affairs.  It is a basis for social order, closely connected with the moral commands of religion.  Ethiopians are not at all shocked that customs and court decisions are not in accordance with The Law. That is seen only as proof, alas wholly unnecessary, that society is imperfect.  What would shock them would be for the sovereign, by adopting these customary rules, to require of them behaviour which is indeed their own, but whose reprehensible character recognize fully and on occasion deplore.  In order to understand the Ethiopian concept of The Law, we need only recall that all European universities until the nineteenth century taught principally, and often exclusively, a body of ideal law—Roman law or natural law—without bothering to describe the rules which, in practice, were being applied by the courts.

Although a century of legal positivism took us to  form this concept of law, we seem to be rapidly returning to it by the circuitous route of teaching more social sciences in our law schools.  In addition, the present trend toward a welfare State and the efforts that are being made, particularly in the socialist countries, to reorganize society on a new, more just, basis are leading us back to the idea that The Law ought not simply to reflect customary behaviour and the present state of human relations.  Legislation must be progressive, ahead of present practice; it must be designed to reform the society.  The Law’s functions cannot be merely to declare and enforce custom.

If this be true in developed countries, it must be even more so in countries like Ethiopia, that are less developed, where everyone, and especially government leaders, wish to work a revolution that will close this gap.  If the goal of codification had been seen as the enactment, articulation, and systematization of customary rules, tradition would have been maintained only in appearance.  In reality, such a work would have betrayed this tradition, by abandoning its high idealism.  An unjustified preoccupation with legislating anthropological findings would have perpetuated the mediocrity inherent in old customs rather than reforming them as was intended.

As a result, when the Ethiopian sovereign decided to codify Ethiopia’s law, and particularly the civil law he never intended that the new code should be based exclusively on Ethiopian customs.  Rather he wanted a new edition of the Fetha Negast, just as the European codifications of the nineteenth and twentieth centuries aimed to renew the ideal base formerly furnished by Roman law, setting forth what was conceived to be natural law. The difference is that the way for this European exposition of natural law was well prepared by the successive schools of Roman law scholars and writers, from the glossators to the pandectists, with the aid of political scientists and anthropologists of the time.  In Ethiopia, nothing of this sort could have taken place, and it was to foreign legal scholarship, to comparative law, that one had to look to determine what rules would be proposed as the model for the Ethiopian people.

There was a danger that one consequence of this would be that the new code would be foreign to Ethiopia, and that though the Code might be admired as a masterpiece, it would become irrelevant to legal practice, as the Fetha Negast had too often come to be.  The Code’s authors were aware of this danger and, without reproducing customary rules, which had to be reformed they sought to create a work that would be, in spite of its progressive character, or because of this character, an Ethiopian work, and thus be capable of guiding legal practice in the future.

The preceding considerations explain the importance and role of both Ethiopian and foreign sources in the Civil Code of Ethiopia. Its authors wanted the new code to correspond to what Ethiopians consider just, but at the same time they had to create a useful work. Thus, they tried to renovate, modernize and supplement Ethiopian customs by utilizing comparative law. The Ethiopian feeling for justice is the basis of the Code.  No rule in the Code violates this feeling.  The dispositions of the preliminary draft, prepared by a foreign jurist, were rejected or modified whenever they seemed contrary to it, even when the foreign advisor considered them just and advantageous for Ethiopia.  Let us look at some examples of this process.

In the area of successions, the preliminary draft gave the surviving spouse fairly important rights of inheritance.  But an Ethiopian concern for keeping property within the blood family required that these provisions be eliminated.  It was inadmissible that a spouse might inherit property that the deceased had received from his family.  The spouse does not even inherit where the deceased leaves no relatives; the State is preferred. The preliminary draft contained several provisions protecting a person who, even in bad faith, knowing that he is not the owner, sows, plants trees, or builds something on the property of another.  It also provided for usucaption with respect to immovable property.  And in order to combat the excessive breaking up of land, it gave neighbors a right of recovery.  All of these provisions were substantially revised because they did not accord with Ethiopian values, which are passionately attached to immovable property and reject the idea that a person might be deprived of his property without an intentional act on his part.

The preliminary draft made the owner liable for accidents caused by his automobile even where it was driven by a thief that had stolen it from him.  The drafter argued that the owner of the automobile ought to carry liability insurance and that the insurance premium would not be any higher if it covered the risk of an accident caused by a thief.  The victim of an accident, on the other hand, was in danger of not being indemnified if the Code provided that only the thief who caused the accident would be liable.  Although no answer could be given to these arguments the result so offended the Ethiopian sense of justice that it was not possible to include this extreme case of liability without fault. Thus, the preliminary draft’s recommendation was rejected.

On the other hand, the Ethiopian code includes a case of liability without fault that is not to be found in western codes but that is in accord with Ethiopian concepts and customs.  A person who causes death or bodily injury to another is liable to the victim or his family even in the absence of any fault.  This provision was included because of the great concern of the Code’s authors to have it in harmony with the Ethiopian sense of justice.

Many other examples could be given.They are found primarily in the first three books of the Code (Persons, Family and Successions, Goods) and in the chapter on extra-contractual liability.  To read these parts of the Code is to be convinced that it is an Ethiopian civil code, made for a society which is different in many respects from the societies of Western Europe.  The relation between the new Civil Code and the old Fetha Negast is easy to see in these parts. While reflecting Ethiopian society, these provisions still do not reproduce past customary rules without change.  Rather they endeavor to respect these customs, while taking a forward step to guide Ethiopian society toward a level which is more developed and, in the author’s eyes, more just.  

The rules on divorce show how this approach worked.  On divorce, the code does not follow the Fetha Negast, which only deals with religious marriage and thus prohibits divorce.  The Code’s drafters thought that their work would be useless if they disregarded the facts that religious marriage is fairly rare and ordinarily contracted late in life and that divorce can be obtained without difficulty and occurs frequently.  The Civil Code follows custom in providing that divorce ought to be pronounced whenever one of the spouses insists.  The concern for progress, however, is apparent in these divorce provisions.  The Code differentiates according to whether or not there exists a “serious cause”, or ground, for divorce.  If there is a serious ground, divorce must be pronounced quickly, and the spouse who is at fault may be subject to sanctions.  But if there is no serious ground, divorce need not be pronounced so quickly and sanctions may be imposed against he who, without a serious ground, has requested the divorce.

What about the law of property?  The Code keeps the right of recovery which was customarily given to the family when an immovable is sold.  But the possible inconveniences of this rule are attenuated by specifying the persons who can claim the right and by setting forth the way in which it must be exercised. The most important accomplishment of the civil code in the areas of persons, family law, property, and delictual liability was clearly, rather than to change the customary rules, to clarify these rules, to distill their essence, and to unify them on the basis of those which appeared most reasonable.  Our goal was to end an intolerable confusion and uncertainty by choosing the rule most in conformity with the Ethiopian sense of justice and Ethiopia’s interests, economic and otherwise.

In these traditional areas, the principal contributions of western legal systems relate to the critical process used to select those rules that appear best suited to Ethiopia and the techniques used to formulate the rules. Thus, the Code limits itself to suggesting some new approaches and solutions, sometimes inspired by western practices, sometimes different from these practices but judged desirable in the social context of Ethiopia. The western contribution is much more important, and in some cases even exclusive, in those parts of the Civil Code where Ethiopian customs provided no assistance.  This is particularly true of most of Books IV and V of the Civil Code (Obligations In General and Special Contracts) and of the chapters on registers of Immovable Property and Literary and Artistic Property in Book III (Goods).  In these areas it is not just a technique, a system, and directives for further development that are adopted from the west.  Whole slices of western law have been imported to Ethiopian law.

Still, even here the importation is not total and conditions peculiar to Ethiopia have of course been considered.  This can be seen easily if one reads the Title dealing with Contracts for the performance of Services, and particularly the Chapter of this Title which deals with contracts for agricultural employment.  Ethiopia is not in a position to offer its citizens the same social security benefits that are enjoyed by citizens of economically more developed, western states, and the need to attract foreign capital often prevailed over considerations of what was human and even just, which might have discouraged the establishment of foreign enterprises in Ethiopia.  It has been rightly said that “Before having anti-trust laws, one must have trusts”; before thinking of protecting Ethiopians in their labour relations, attention must be given to securing work for Ethiopians.  On contracts relating to immovable property, also, one will often find reflections of conditions peculiar to Ethiopia.

Reservation made for provisions particularly suited to Ethiopia, it is nevertheless a modern, western system that has been adopted in these areas.  The word “reception” cannot properly be used, however, for no specific code or western legal system has been adopted.  The Ethiopian Civil Code is an original creation, based on comparative law, in which rules have been selectively adopted from various foreign legal systems, supplemented, and organized in a manner that is unique in some respects.  Thus, we have a synthesis, put together with an effort to be comprehensive, rather than a reception.  In these areas, the Ethiopian Civil Code could best be viewed as a possible uniform European law, rather than a reproduction of some particular national law.

In this work of synthesis, it was natural to utilize the efforts which have been made from time to time to create uniform European law.  Thus, the draft uniform laws that were prepared in Rome on sale of goods: arbitration, and liability of hotel owners were generally adopted by the Ethiopian Civil Code, just as the Ethiopian Commercial Code adopted, in the area of checks and bills of exchange, the provisions of the international conventions signed in Geneva in 1930 and 1931.  The provisions of the Rome draft laws were modified slightly, but only in their presentation so they would conform to the style of other articles of the Code; these are divided into a maximum of three sub-articles, each sub-article being composed of a single sentence.  Only in very exceptional cases was the substance of the draft uniform rules modified.

Where there was no international statute or draft statute, it was necessary to start from the various national laws and develop rules to regulate the subject as seemed best. The principal sources that were used in this way were the civil codes of Egypt, France, Greece, Italy and Switzerland.  In the area of obligations, the author of the preliminary draft gathered together the provisions of these five codes, for the most part in order to supplement each by the others.  He endeavored to make the code as complete as possible.  To this same end he went beyond the codes and considered some non-code statutes and treatises.  This was necessary because of the absence of judicial decisions or scholarly writings that could otherwise have filled the gaps in the Ethiopian Code.  The authors of the Ethiopian Civil Code did, however, readily eliminate provisions contained in foreign codes where they seemed either to deal with questions of no practical importance, to introduce uselessly subtle distinctions, or to deal with situations peculiar to the foreign country that do not exist in Ethiopia.

Our primary purpose in considering these various codes was to see what questions need to be covered. The solutions of the various relating codes/to each of these questions were then compared and their differences noted.  Finally we asked what formula would be best, whether imported or original, for the Ethiopian Civil Code, in light of the special circumstances that exist in Ethiopia and of the most modern tendencies.  In fact, it is doubtful that a single article of the Ethiopian Civil Code is absolutely identical with an article of the codes considered, since the rules that governed the formal presentation of the articles and the choice of terminology led the authors of the preliminary draft in almost all cases, if not in all, to avoid the formulas employed elsewhere.

The search for the best legal rules went beyond examination and comparison of the codes cited above.  Comparative law research was pushed even further, and, in particular, some articles of the Ethiopian Civil Code are of common law inspiration.  Examples of this are the manner of determining breach of contract damages, the frequent reference to the idea of “reasonable time,” and the detailed rules provided for specific cases of delictual liability.  

On the whole, however, it is possible to say that the principal source of the Ethiopian Civil Code with respect to the law of obligations was the Swiss Federal Code of Obligations.  And French law was a very important source.  The French Civil Code itself seemed to us to have surprising merits in spite of its age when put to the test of comparison.  In addition, doctrinal works were used where it appeared opportune to cover an area but there was no appropriate legislative regulation. Thus, M.Rodier’s “La responsabilité civile” was used extensively in preparing the rules on delictual liability, M. Waline’s “Droit administratif” in the area of expropriation, and M. de Laubadére’s “Traité théorique et pratique des contrats administratifs” for administrative contracts.  The other codes, in the final analysis, provided less material:  the Italian Civil Code often appeared too dogmatic and too subtle, the Greek Civil Code too casuistic, and the Egyptian Civil Code too concise.  These comments are not criticisms of these codes; for the countries they serve, they may be perfectly appropriate.  We are setting forth here only the difficulties that were experienced in using them to prepare a civil code for Ethiopia.  Similar considerations dissuaded us, for example, from using the German Civil Code (BGB), in spite of the admiration that this work deserves from a scientific point of view.

Outside the area of obligations, a wider group of sources was used.  A Portuguese draft law and an Israeli draft law thus served as the basis for the successions provisions.  Rules were borrowed from the former Turkish Civil Code (Medjelle) and from the Iranian Civil Code concerning the ownership of water. Even the agrarian code of Soviet Russia was used, along with a Russian treatise on Kolkhozes, in order to regulate the position of certain collective exploitations, although this part of the preliminary draft was rejected later in the codification process.  Also abandoned was the idea of beginning the Ethiopian Civil Code with general principles, presented as “Rules for Judges,” after the Swedish tradition of “Domarereglerna”; the Swedish code also abandoned this technique several years ago.   

Finally, it should be added that some parts of the Ethiopian Code are “original” in the sense that they are based neither on Ethiopian customs nor on provisions of foreign legal systems.  Of particular note are the rules governing water rights, those on registers of civil status, and to a lesser degree the provisions on registers of immovable property, guardianship, and wills.  In these areas, it was thought imperative to establish rules, but the Ethiopian customs did not offer a solid basis for the rules and the regulations found in western countries were unsuitable. Creative legislation was therefore required and it seemed possible to integrate it into the code’s general system.

4.3.13 Review questions 

1. Enumerate the various sources Rene David claimed to have used in drafting the Civil Code.

2. Does Rene David imply that he adopted an eclectic approach: taking materials from every useful source not just from one?

3. What does Rene David mean by reception? Why does he think that the Ethiopian case of codification cannot be designated as reception? 

4. What are some of the remarks Rene David has made in relation to custom? Why could custom be the foundation of the Ethiopian Civil Code?

5. How does Rene David describe the state of the Ethiopian legal system just prior to the massive codification?

6. Which parts of the Ethiopian Civil Code may rightly be, to Rene David, home grown and which parts of it may be taken as foreign grown? Why? 

4.3.14 The 1957 Penal Code: In 1950`s, Ethiopian criminal law was mainly contained in the Penal Code of 1930.  Subsidiary legislation published in the Official newspaper (Negarit Gazeta) supplemented the code provisions. But by then, the conditions in Ethiopia had changed since 1930. It was also expected that conditions and laws had to change in the future. Ethiopia also made a decision to modernize all areas of her laws. Some of the shortcomings of the 1930 Penal Code also became an additional factor for Ethiopia to revise her penal code. For example, the 1930 Penal Code lacked in general principles. It showed too many traces of the ancient and formalistic conception of the criminal law with regard in particular to attempts, participation, excuses, aggravating and extenuating circumstances, the imposition of fines, the punishment for injuries to persons.  The code was also incomplete and out of date in matters such as criminal responsibility and guilt, the treatment of juveniles and habitual offenders, probation, and the like. These considerations led Ethiopia to replace the 1930 Penal Code. The primary objective of the Code was to meet the needs of a developing nation. A British legal expert drafted the 1961 Criminal Procedure Code, which supplemented the 1957 Penal Code. The former was based on the Swiss Penal Code and many secondary sources. The latter reflected the influence of English common law. 

Professor Jean Graven prepared a draft of the revised penal code based on the civil law tradition. He adopted the civil law tradition after he received instruction from Emperor Haile Selassie I and after he deliberated with the Codification Commission. The code also included “the contributions of the most significant systems of jurisprudence in the world of today”. This means, the code incorporated some legal rules seen as best even if they came from the common law system and from comparative law. The model adopted in preparing the revised Penal Code of Ethiopia was also applied to the preparation of the other codes. The revised Penal Code did also take some traditional perspectives into account, for example, in the areas of arson and bigamous marriage.

Jean Graven submitted his draft in French to the Codiffication Commission. The Commission was composed of Ethiopians and foreigners. After review and some alterations by the Commission, it was then translated into Amharic and English. The Code was officially adopted in 1957.  It was modeled after continental penal codes, primarily the Swiss Penal Code. 

The main domestic sources used in preparing the revised penal code were: the Fetha Negast, the 1930 Penal Code and the subsidiary legislation published in the Negarit Gazeta. The Codification Commission considered the Fetha Negast. The Fetha Nagast was taken into account because it contained several prescriptions of a penal nature. It was taken into account because it was taken as the source of Ethiopian legal tradition. The other reason for the drafters taking the Fetha Nagast as a source of the Revised Penal Code was that it had a number of fundamental principles that had to be taken into account in the drafting of an Ethiopian penal code. An instance of such basic principles was the essentiality of guilt.  

The Codification Commission and the drafter consulted the Code of 1930.  The 1930 Penal Code indicated to the Commission and the drafter that customary rules had been very important and which modern rules had been acceptable in 1930. The 1930 Penal Code served as the starting point in the process of preparing the revised Penal Code of 1957. All subsidiary legislation containing penal provisions enacted since 1942 was also taken into consideration. This was done as result of the proposal of the Codification Commission to incorporate the said provisions in the Penal Code.

 In addition to these national sources, foreign sources had been used. The foreign sources came mainly from European penal codes. The country preferred European codes because the Codification Commission thought it consistent with the country’s tradition. The 1930 Penal Code adopted the European model and the Fetha Nagast also preferred the codified law approach. This does not mean that the Anglo-American model was not considered at all. Some areas of the Revised Penal Code were of British origin.  For example, matters relating to juveniles, suspension of sentences and probation etc. came from the English legal system.   

One can cite the following specific European penal codes: the Italian (1930), Swiss (1937), Greek (1950) and Yugoslav (1951) penal codes. The Swiss Penal Code was the primary source for many reasons. The Swiss Penal Code had deep and lasting influence in and outside Europe. Second, the Code ranked among the most recent Codes as it was partially revised in 1950. And the Swiss Code was drafted to apply to conditions somewhat similar to those in Ethiopia (diversity of people, languages and legal traditions). Certain provisions of the Ethiopian Code either are directly derived from the Swiss Code or incorporated views expressed by Swiss courts and legal writers.  

4.3.15 The Commercial Code: Multiple considerations dictated the adoption of a comprehensive, systematic, clear and solid commercial law in Ethiopia in 1950`s and 1960`s. With the increase in the number of cities and towns along Ethio-Djibouti railway, the increase in the number of people with interest in commerce and possessing managerial skills and the developments attendant to the Italian occupation, the country witnessed a gradual increase in its commercial life. It was rightly realized that these emerging commercial activities in the country could not adequately be governed by the then existing incomplete and unsystematic laws as embodied in the Law of Companies (1933), the Law of Bankruptcy (1933), the Law of Loans (1924), the Law on Registers of Commerce and the few commercial rules in the Fetha Nagast. The available court cases were found out to be unsatisfactory on accounts of lack of comprehensiveness, of consistency and of accessibility. At the time the country did not have comprehensive and systematic contract rules. The government desired not only to regulate the then nascent commercial activities in the country, but also it desired to capture future commercial development, as the drafter made it unambiguously clear, the commercial law Ethiopia adopted was a forward looking law. The state earnestly wished to collect revenue through the instrumentality of commercial devices. Therefore, these considerations led to the adoption of a commercial code to meet the old age basic needs of commerce: predictability and sanctity of contracts. 

Once Ethiopia reached the decision to have a comprehensive commercial code, the next query was the sources of those commercial rules. The then mainstream theory about law and society, the instrumentalist theory, pointed outward. This theory held that traditional communities such as Ethiopia could not furnish the urgently needed commercial principles and rules internally. The supporters of this school of thought argued for a wholesale importation of commercial policies and laws. Moreover, the key client of the codification project in Ethiopia was Emperor Halieselassie I who also directed the draftspersons to take from every best aspects of the law of commerce of any country so long as such laws were found out to best suit Ethiopia’s need. Owing to the influence of the instrumentalist approach to the relation between law and society, the policy direction given to the draftspersons and the natural vacuums in customary laws and the specialty of the persons whose services were sought, the Ethiopian Commercial Code heavily drew both on continental and common law perspectives. 

Following the decision to adopt a foreign grown code for Ethiopian based on a hybrid approach, a code anchored on continental, common and comparative law thinking, the specific material sources had to be identified. The specific domestic documents consulted were the Fetha Nagast, Laws on Loans, Laws on Registration, Laws on Bankruptcy, Laws on Companies, court decisions, commercial practices and experiences while international conventions, insights of the drafters and the commercial laws of some foreign countries such as Switzerland, France and England were considered.    

As to the relation between the Commercial Code and the Civil Code, Ethiopia preferred to come up with two separate but related codes deviating from the unification in a single code of commercial law and civil law opted by Switzerland and Italy. The legal connection between the two codes is established in Articles 1 and 1677/1 of the Commercial Code and the Civil Code, respectively. These stipulations make it clear that on commercial dealings the former preempt the latter while in the case of civil dealings the latter prevails over the former. Because of its comprehensive character, in the case of gaps, the Civil Code plays gap-filling role. In the words of Escarra, ``the Ethiopian Commercial Code contains, on the one hand, specifically commercial institutions, and, on the other hand, by reference to the Civil Code, the general rule of law for those contracts and obligations which apply to both traders and non-traders, with the exception of a small number of cases…`` 

The draftspersons did not prefer the Code to be too detail nor did they want to see it to be too brief. Too detail a code would introduce unnecessary rigidity in future legislative development. Too brief a code would invite unnecessary interpretations, supplementary legislation rather frequently and unsuitable to a country without developed legal structures. The code, like in number of areas, struck a balance in including those commercials concepts, rules and principles that are absolutely indispensable for regulating commercial life in Ethiopia in a sufficiently complete, solid and enduring manner, of course, without ruling out the need for supplementary legislation occasionally. 

Drafted in French, then translated into English and then subsequently into Amharic and following closely the footsteps of the Ethiopian Civil Code in terms of fundamental tenets as well as organizational pattern, the Code is composed of five books. Book I introduces several foundational concepts of which the most important to the understanding of the Code is the subjective approach to crafting a commercial code. The subjective approach, as opposed to the objective approach (which sets out to define commercial dealings or acts) begins with the definition of status, i.e., by defining the attributes of those who engage (in the language of the Code called traders) in commercial as opposed to civil transactions. In the words of Escarra, the subjective approach to the definition of the scope of a commercial code is: ``the legislature which promulgates the Commercial Code can declare, by a sovereign act, that the Code will regulate a community of persons designated as ``traders.`` In his expression, the objective approach is ``the Commercial Code will regulate not persons but ``acts,`` called ``acts of commerce,`` to which commercial law applies no matter what the status of the individuals who carry out these acts.``

In Book I the Code also included such concepts as business, freedom to engage in commercial activities and unfair commercial competition. Book II puts together rules which govern the formation, operation, expansion, dissolution and winding-up of business associations. The next portion, Book III, of the Code addresses two significant types of commercial transactions: carriage and insurance. Book IV deals with two cases where law concerns itself with chance, i.e, games and gambling. The last book, Book V, regulates bankruptcy and schemes of arrangement, which among others, refers to the case where a trader is unable to satisfy the claims of his creditors followed by court declaration to that effect. Like the organizational pattern of the Ethiopian Civil Code, the Commercial Code beginning with the smallest functional unit (word) extends to the largest unit of the Code, a book. In between, one finds sub-articles, articles, paragraphs, sections, chapters and titles.    

Here, it is befitting to describe the masters of the Code. In late 1953, Professor Jean Escarra, professor of comparative commercial law at the University of Paris and Chairman of the Commission for the revision of the French Commercial Code, accepted an offer from the Imperial Ethiopian Government to draft a Commercial Code and Maritime Code for Ethiopia. During 1954, he made several trips to Ethiopia to consult with the Ethiopian Codification Commission and submitted to the Commission the bulk of the texts later promulgated as Book II, IV and V of the Ethiopian Commercial Code together with brief explanation for including certain provisions for most of these texts. Unfortunately, Professor Escarra`s death in August 1955 interrupted work on the Commercial Code and it was apparently not until several years later that the Imperial Ethiopian Government invited Professor Alfred Jauffret, professor of commercial law at the University of Aix-Marseille in France, to draft the texts of Books I and II as well as to revise Professor Escarra`s work. Professor Jauffret submitted his final draft texts with a Final Report on March 1, 1958. The Codification Commission reviewed these drafts in April 1958 and made several amendments to the text of Book I. The Amharic translation of these texts was then submitted to the Parliament, which in early 1960 approved the draft with several amendments. On May 5, 1960 Haile Selassie I promulgated the text of the Commercial Code by Proclamation No 166 of 1960 and the Code came into force on September 11, 1960. (See Background Documents of the Ethiopian Commercial Code of 1960 (ed. & trans. Peter Winship), (Addis Ababa, 1974) at iv. 

The Commercial Code of Ethiopia was designed to facilitate the creation and sustenance of capital and managerial skills in the belief that such capital and business know-how would in aggregate better off Ethiopians in general, not just to enrich persons of wealth.  This assumption, i.e., the welfare of the majority, was a natural assumption by a country like Ethiopia that was aspiring to transform itself from the heavy hand of feudal elements to capitalist structures. The Code with this assumption lasted a little more than a decade. Though informal attacks on the feudal system in Ethiopia dated back to early 1960`s, the annihilation of the system formally came in early 1970`s. The Ethiopian Revolution destroyed the spirit and the letter of the Code`s stipulations. The Code gave primacy to private initiatives whereas the policies and the laws of the revolution rested on the primacy of public initiatives on the explicitly stated commercial policy that the creation, re-creation and maintenance of capital and managerial skills by private persons would only benefit men of wealth to the utter detriment of the majority. The stated anti-thesis of the Code the revolutionary government promoted was that the interests of state institutions such as state owned enterprises and cooperatives was similar, if not identical to, with the interests of the people. This thesis ended up with putting resources, material and human, in the hands of the state. 

Armed with this commercial policy, the state issued several laws including that which nationalized rural and urban land, extra-houses in towns and cities, and mass nationalization of private businesses, limited the number of businesses a private person could run to one and with a limited amount of capital and prohibited private persons form engaging in certain economic activities, etc. The net effect of the revolutionary thesis on commercial matters was stifling private initiatives and opening a wide avenue for a transition from business associations to cooperatives and state enterprises.  

In May 1990, the Ethiopian Government compromised its stance on command economy by declaring the mixed economy. The compromise entailed the lifting of the numerous restrictions on private initiatives such as on matters of land lease, capital ceilings, sectors of the economy, the number of businesses one could operate, etc. Such gesture, however, was short-lived as the government was overthrown. The government that assumed political power liberalized the economy, leading to the revival of the spirits of the Code that had never been repealed in the period between 1974 & 1991; there were few opportunities for its full-fledged application. Since 1991, Ethiopia has been advocating for privatization of public enterprises and private investment. Since 1991, Ethiopia has been removing the earlier multifarious limitations in terms of forms of business, capital ceiling, types and number of businesses and marketability of land.    

The development of commercial law in Ethiopia passed through (a) the period of piece-meal legislation (prior to 1960), (b), the period of a comprehensive and systematic commercial law (1960 & 1974), (c) the period of anti-western commercial law (between 1975-1990) and (d) the period of the revival of the spirit and letter of western-based commercial code, which is since 1991. 

4.3.16 Review questions 

Answer the following questions.

1. The future Commercial Code of Ethiopia must be able to adapt itself easily to the unplanned transformations which will probably take place in the commercial and economic life of the country at a rapid rate during the course of at least a generation, if not a half-century. One very important and relevant point to keep in mind is the attitude towards foreign capital which might be invested in national enterprises and which could contribute to the development of the Ethiopian economic life without dominating it. Commercial legislation which, while respecting national sovereignty, gives foreign capital, if not special advantages, at least sufficient protection, would have beneficial effects for the economic future of Ethiopia. (See Escarra, Preliminary Report on the Preparation of the Commercial Code of Ethiopia, submitted to the Imperial Commission for the Codification of Ethiopian Law (18 January 1954, Comm. C Doc. No. 1.) Comment!
2. The Ethiopian Commercial Code has a foot in both English and French camps. Although based on continental principles, the Code has been published in both English and French, has amalgamated continental and English rules on many substantive legal points (notably on the rules governing commercial paper), and has adapted these rules to the African context. Comment! (Peter Winship, in Background Documents of the Ethiopian Commercial Code of 1960 at iii.

3. By the very nature of things, traders in all countries have similar needs and consequently the same institutions may be viable in many countries whereas their civil concepts may be very different. For example, family, marriage and succession laws or even the law of property may be completely different in many countries. But all traders buy in order to resell; all enter into contracts whether of sale, agency, pledge, or carriage; and all use forms of banking credits. Bills of exchange, share companies, private limited companies, bankruptcy and other collective procedures for liquidating the goods of a trader are all institutions known almost everywhere. Thus, to use comparative law as an element of legislative policy is less dangerous in commercial matters than in the domain of pure civil law… Do you agree with this analysis? Escarra, in Peter Winship, Background Documents of the Ethiopian Commercial Code of 1960 at 7. 
4.3.17 Potentials and limits of codification 

Arthur Taylor van Mehren,``The Potentials and Limitations of Codification`` 8JEL1 (1972).

On May 5, 1960, the Emperor promulgated the Ethiopian Civil Code.  In the Preface to the new code, the Emperor speaks of the need for “precise and detailed rules” and further states that: “It is essential that the law be clear and intelligible to each and every citizen of Our Empire so that he may without difficulty ascertain what are his rights and duties in the ordinary course of life, and this has been accomplished in the Civil Code.  It is equally important that a law which embraces a varied and diverse subject matter, as is the case with the Civil Code, form a consistent and unified whole…”

In this passage are underlined two of the values traditionally emphasized in discussions of codification, simplicity and intellectual coherence. The problem of codification is, however, more complex and subtle.  My purpose is to develop a fuller statement of the potentials and the limitations of codifications.  Such a consideration may assist in understanding better the proper role and possible contribution of the new code.

The classical Western codifications, for example, those of France and of Germany, can be looked upon as historically inevitable responses to their society’s need to have a law coextensive with effective political and economic units that had already emerged.  France and Germany were for historical reasons politically and economically nations before they had a uniform national law and administration of justice.  Indeed, England is the only European country in which a gap between the effective political and economic units and the effective legal unit did not persist into relatively modern times.  And when a contemporary polity faces the need and has politically speaking, the opportunity to close such a gap, considerations of convenience and of expedition make recourse to legislation normal.

A somewhat related purpose-that of modernizing the society’s legal rules and principles-is typically encountered in developing societies where it is desired to change certain aspects of social and economic patterns that are not fully consistent with the requirements of a modernized social and economic structure. Both these potentials of codification underlie in significant measure the Emperor’s decision to promulgate a Civil Code.  Of course, promulgation alone does not ensure that these goals will be achieved.  A wide gap often exists between official law, whether codified or not, and actual practices and conceptions.  Article 32 of the Ethiopian Civil Code, which requires that every individual have a family name, furnishes a convenient example of this proposition.  The difficulties of obtaining legal unity and modernization through formal law-in particular codification-are many in a society such as Ethiopia.  This is not, however, an occasion for the exploration of this topic.  For present purposes, it suffices to note that codification serves to provide the structures of formal and uniform rules and principles in terms of which legal unity and modernization can be pursued by a society.

Let us turn then to a consideration of some of the other purposes that a codification serves.  The Preface of the Civil Code emphasizes, as pointed out above, simplicity, clarity, and coherency.  In what sense and to what extent can a Code promote these values?  A well-drawn Code forwards simplicity and clarity in the administration of justice by providing a very useful law ordering and finding device.  A successful code is a sophisticated index to legal rules and principles and draws together subject matter that is related in terms of policy and purpose so that interrelations are more easily perceived and understood.  Other, but more cumber-some, devices serve these functions in uncodified systems.  For example, in the United States elaborate digest-indices keyed to a comprehensive system of unofficial law reports orders the decisional materials in terms of which so many problems are approached in a case-law system.

In addition, a code can provide a definitive answer to certain kinds of problems; in particular, questions that are frequently encountered in identical or nearly identical terms in the administration of justice and that admit of categorical answers as distinguished from answers derived from a weighing of various relevant elements.  Thus the age for majority can be clearly prescribed but not what constitutes hindrance of performance “so that the essence of the contract is affected” and cancellation is available under Article 1788 of the Civil Code.  No system of law, codified or otherwise, can provide simplicity or certainty where the problem requires for wise resolution or exercise of judgment by the adjudicator as distinguished from a mechanical application of a dispositive rule.  And for various reasons, including the tendency of life to defy attempts to contain it in a single, simple category, the areas in which legal rules can be truly simple and precise are fewer and more restricted than one initially assumes.  Some codes, in particular the ill-fated Prussian Allgemeines Landrecht at the end of the 18th century, have ignored this natural limit upon codification. The effort to do too much inevitably results in a confusing and unworkable situation.  When natural limitations upon codification are largely ignored by the codifier or, subsequently, by those charged with the code’s administration, the codified system cannot long endure.

Another limitation upon codification that must be kept in mind is that the Code, with the passage of time, inevitably becomes less central to the administration of justice and loses, as well, a significant measure of its original simplicity and intellectual coherence.  The reasons for this phenomenon are obvious.  As time passes, new problems and new values, which the code did not-indeed, could not-take into account, emerge.  Consequently, new solutions are required that may not derive easily or directly from the code.  In addition, the materials that must be mastered in order to understand what meaning the code has in actual application expand significantly as a body of adjudicative experience is built up with respect to code provisions. Ultimately, this process of aging reaches the point at which the code is nothing more than a formal starting point for legal reasoning and-in the form of annotated edition-a convenient law ordering and finding device.  In some fields, for example, that of delicts, the French Civil Code of 1804 is now in this position.

There is another limitation upon codification that deserves mention. A limitation that flows directly from certain advantages of codification, those already mentioned of simplicity, clarity, and intellectual coherence. There is a human tendency, especially where a code is still relatively young, to overestimate its potential.  This leads to rather mechanical and wooden interpretation and impedes the further development of the legal order.  A code is a useful aid in our thinking about legal problems but it should not replace thought and reflection.

In reflecting upon codification it is also well to keep in mind that wise solutions to legal problems require attention not only to general structure and intellectual symmetry but also to the specific facts of individual cases.  A code system, especially when it is still relatively young, tends to operate in many fields on a higher level of generalization than is probably wise.  (Conversely, uncodified systems in many areas may be too particularized and lose the ordering and disciplining value of intellectual structure and coherence.)  Codified systems thus benefit greatly from study of the judicial decisions applying the code.  Such study sensitizes the jurist to the importance of understanding a particular problem in its full factual complexity.  (Conversely, uncodified systems benefit greatly from the structure and discipline that are imposed by reflective legal scholarship upon the particularized solution of disputes.)

In suggesting some of the potentials and some of the limitations inherent in codified legal systems, my basic purpose is to show that no legal system-codified or uncodified-can provide complete or permanent solutions.  At some periods, it has been urged that certain codified systems were logically complete; that is to say that the system either contained explicitly the solution to any given problem or, if not, a solution could be derived from the code through purely logical procedures that did not involve considerations of policies and of values.  This audacious claim of logical completeness has not survived the hard test of experience.  The legal materials in the case of Ethiopia, a civil code-with which we begin our efforts to resolve wisely legal problems embody, of course, a great deal of organized and disciplined human experience.  A sound legal order accepts the discipline and direction contained in the system’s authoritative starting points for legal reasoning, but does so understandingly and with awareness that where circumstances or values have changed, new solutions may be required. A jurist’s responsibility is always to understand and, where past solutions no longer appear appropriate, to create new solutions adapted to the society’s needs and to its legal and social traditions.

You will, therefore, as future men of the law do your country and your profession a disservice if you approach understanding your code as a simple exercise in grammar and in dictionary definition.  You need to study the policies that inform its provisions and to be aware, as well, that the drafters could not fully grasp even the complexity of the present, let alone what the future will bring.  With such awareness, you will be less likely to abdicate your responsibility as jurists to develop and adjust the law as society comes both to understand more fully problems that were foreseen when the code was drafted and to face new problems that either did not then exist or were not foreseen by the drafters.
4.3.18 Review questions and notes 

Part I Answer the following questions.
1. To Mehren, what are the pros and cons of codification? What precautions should be taken in applying codes to specific situations?

2. What pieces of advice Mehren offers to those in charge of teaching or applying codes? 

3. Is it correct to state that the assumption of Mehren is that the vagaries of life cannot under all situations be subject to pre-determined comprehensive and systematic codes? Do you agree with his assumption? He says a judge may encounter situations that existed prior to or at the time of codification but not addressed in codes or situations that did not exist nor could be anticipated at the time of codification may arise. How should judges treat those cases?

4. Is Mehren advising us not to apply code provisions mechanically?   

5. Give a brief description of the Ethiopian Civil Code.

6. Give a sketch of the working of the Codification Commission.

7. Describe the Fetha Nagast.   
8. The Civil Code can be described largely as transplantation than an adaptation. Even if the Code incorporated traditional legal institutions, it has not, it is argued, adequately included those indigenous institutions. Do you endorse these assertions?
9. Ethiopia’s juristic development presents, in most respects, a striking contrast to the rest of sub-Saharan Africa. Only Ethiopia had its own ancient code of law. Ethiopia alone evolved a unique legal system related to its tradition and to both continental and common law concepts. Also extremely original is the pace of development in, respectively, Ethiopian public and private law. Indeed, while in the constitutional field, Ethiopia can be distinguished from most of Africa by the caution and gradualness with which its political structures evolved from the traditional Ethiopian concepts of government, in the sphere of private law the reverse is true: in another contrast to most of Africa, the recent reform of private law in Ethiopia was sudden and total. The reward for the gradualness in Ethiopian constitutional development has been a political stability unique on this strife-torn continent. As to the reasons for the abruptness of our private law reform, they are discussed below. 
It is now generally admitted in Africa that the diversity and the communal features of tribal custom in the fields of land tenure, family law and succession, and its voids in other areas of law (e.g. contract) hamper trade, investment and social progress. The necessary modernization of Africa’s private law structures has started or is overdue. It is hardest to achieve in the above-named fields of law, wherein tradition is strongest and elaborate. Granting this, by what methods should private law be reformed: should there be a legal revolution, or juristic revolution? The expert drafter of the Ethiopian Civil Code, Professor R. David, has declared himself in favor of and has followed what may be called the ``revolutionary`` approach…

Ethiopia cannot be considered in a purely African context. Its tradition embodies elements of Mediterranean (incorrectly called ``Western``) civilization, with its Judeo-Christian and Greco-Roman components. Constantine and the Nicea Council loom large in Ethiopian lore.  The Kingdom of Axum was an ally of Justinian. Above all, there is a tradition of one basic authority and law at the center, which preserved this empire through centuries of tribulation. Codification is no new concept here. The Ethiopian Christians` ancient canon and civil law was comprehensively formulated-possibly in the 16th century-in the Fetha Nagast (Law of Kings), drawing nearly in all its percepts from the monophysite mother church at Alexandria. The civil law part contains, among others, elements of East-Roman law. 

Though codification in its comprehensive aspect, is a familiar concept here, the venerable Fetha Negast has become outdated as to be rarely invoked. Prior to 1960 Ethiopian civil adjudication was based mainly on equity (including persuasive foreign precedents) and custom, the latter being varied and uncertain. Save for Eritrea, Ethiopian customary laws were not reduced to writing, though description of social customs have appeared, e.g., in travelers` reports and in the ethnological bulletins of the University College of Addis Ababa. The tribal and local variations of legal customs are legion. Their progressive unification by gradual processes in a non-leisurely age require speedier solutions. So rightly or wrongly, a short cut was taken in enacting the present Ethiopian Civil Code with its sweeping abrogation of the legal past. This most unusual method includes, however, devices for safeguarding some continuity. George Krzeczunowicz, ``Code and Custom in Ethiopia,`` 2JEL2 (1965) 
Based on the above excerpts, answer the following questions.
9.1 Does Krzeczunowicz approve of the path Ethiopia followed in codifying her private laws?

9.2 Are you convinced by the reasons Krzeczunowicz offers for sweeping abolition of customary laws in Ethiopia?

9.3 Do you accept the incidental remarks Krzeczunowicz makes in relation to Ethiopia’s constitutional development?
10. Summary table: Do you think that the following table sums up the materials covered in the preceding three section of this Unit? Answer the questions posed in the table.  

	Pre-codification problems 
	Decisions to overhaul the legal system 
	Inputs employed
	Process followed 
	Output 
	Effects 
	Reasons for lack of penetration  

	Incompleteness,

Unsystematicness, etc. Any other additional problems? 
	Modernization based primarily on the civil law model.What other sources were employed? 
	Domestic and foreign sources

Mention some of the foreign and domestic sources?  
	Principal actors and steps followed

Identify some of the foreigners involved in the drafting to the codes.  
	Six codes

Enumerate the six codes.  
	Inability to penetrate the society 

Why inability to penetrate? 
	Outline the reasons for absence of adequate penetration of the transplanted laws. 


Part II Sound/Unsound Questions

Instruction: Read the following questions with care say `sound` if you think that the statement is an accurate description of a principle in legal history, or say `unsound` if you think that the statement is inaccurate description of a principle in legal history.

1. The Screening Committee (Consultative Committee), established after liberation from Italian invasion by the British military administration in Ethiopia, applied the repugnancy test. 

2. The mixed courts, established in Ethiopia as an application of the capitulation theory, contributed to the development of Ethiopian laws. 
Part III Multiple-choice Questions

Choose the best answer from the given choices. 

1. The test (s) Professor Rene David, the principal drafter of the Ethiopian Civil Code, used in including certain customary laws in and excluding some other customary laws from the Code was:

A) The social and economic progress test

B) The clarity test

C) The repugnancy test

D) The sufficient generality test

E) All of the above

F) He did not use any test.

2. One of the following does not belong to the methods Professor Rene David, the key drafter of the Ethiopian Civil Code, used to give a space for customary laws.

A) Incorporation

B) Express reference to customary laws

C) Gap-filling

D) Tools of interpretation

E) None of the above

F) A, C & D
3. One of the following can be a reason for preferring the civil law model to the English model in relation to the adoption of the Ethiopian Civil Code? 

A) The decision was motivated by the desire to counter-balance, by an appeal to another source; an English influence that the then key personalities feared was becoming excessive. 

B) The decision was guided in part by an instinctive desire to remain faithful to the tradition of codification as reflected in, among others, the Fetha Nagast that was crowned with a character nearly sacred.

C) Pragmatic considerations such as convenience and expense went into the decision as the key personalities of the day thought that to transport cases from England would be costly and most inconvenient.

D)  Another account given for the choice was that if codes transplanted to countries similar in context with Ethiopia already became successful, then there would be no reason for the same codes not to meet with a success in Ethiopia.    
E) Sentiment had its own share: the influential personalities of the day had had sentimental attachment to France and French legal education. 

F) All of the above

G) `B,` `C,` `D` & `E`

4. One of the following was the principal explanation of the little room assigned to customary laws in the Ethiopian Civil Code:

A) The failure could be attributable to the fact that customary laws in Ethiopia were not sufficiently recorded prior to and in the course of the codification process. 
B) The failure could be attributable to the general policy stand of the then government, which was to bring about legal unification, political unification, assimilation and integration of the various groups in Ethiopia via a general codification of laws in line with the civil law tradition.
C) The failure could be attributable to the fact that Ethiopia was pressurized by the western powers to disregard customary laws in favor of western-oriented laws.
D)  The failure was attributable to the fact that Ethiopia decided to avoid the adoption of multiple codes of laws.
E) The failure was attributable to the fact that the government thought that the compilation of customary laws would be exorbitant.
F) The failure was attributable to the fact that the government faced internal resistance against the adequate indigenization of the Civil Code. 
G) All of the above 
5. One of the following approaches to the interpretations of the 19th century and early 20th century Ethiopian history proposes extra-constitutional solution:

A) The Re-union approach-reunion

B) The Conquest approach-class exploitation

C) The Conquest approach-national question

D) The Colonial approach-secession

E)  The Conquest approach- secession

F) None of the above

4.4 The Development of the Ethiopian Penal Law

This section discusses the main facets of the various penal codes Ethiopia has adopted since 1930. In particular, it outlines the sources, structures and principal purposes of those penal laws. 

4.4.1 The Fetha Nagast: Ethiopian has long depended on written laws. In writing the Fetaha Nagast, Ibn Al Asal used the first five books of the Old Testament, the New Testament, and canons of the Christians' early church councils, Roman civil law and principles of Kuranic law. The Fetha Nagast characterized a number of behaviors as criminal offenses. The Fetha Nagast based itself on harsh punishments. The Fetha Nagast adopted ``an-eye-for-an eye`` principle of punishment.  

However, the Fetha Nagast applied only to Christians. The Fetha Nagast was written by and for Christians. Muslims in Ethiopia continued to be judged in their own courts according to the Sharia law. Also, outside the ordinary judicial system, clan and tribal courts exercised unofficial but effective coercive powers. People rarely appealed the decisions of the traditional courts to regular courts. The Fetha Nagast and customary laws remained the basis of criminal justice until 1930.

4.4.2 The 1930 Penal Code: The Code of 1930 represented the first effort to unify and to systematize Ethiopian traditions in criminal matters. The 1930 Penal Code combined customary with comparatively more modern concepts of penal law. The Code took rules and principles from the Law of the Kings (Fetha Negast) and from advanced European penal codes. The 1930 Penal Code was primitive in its application since there were several defects in its contents. The 1930 Penal Code aimed at modernization of the administration of the Ethiopian criminal justice system.

In 1950`s, Ethiopian criminal law was mainly contained in the Penal Code of 1930. Subsidiary legislation published in the Official newspaper (Negarit Gazeta) supplemented the code provisions. But by then, the conditions in Ethiopia had changed since 1930. It was also expected that conditions and laws had to change in the future. Ethiopia also made a decision to modernize all areas of her laws. Some of the shortcomings of the 1930 Penal Code also became an additional factor for Ethiopia to revise her penal code. For example, the 1930 Penal Code lacked general principles. It showed too many traces of the ancient and formalistic conception of the criminal law with regard in particular to attempts, participation, excuses, aggravating and extenuating circumstances, the imposition of fines, the punishment for injuries to persons.  The code was also incomplete and out of date in matters such as criminal responsibility and guilt, the treatment of juveniles and habitual offenders, probation, and the like. These considerations led Ethiopia to replace the 1930 Penal Code. 

Unlike the old system (i.e., the Fetha Nagast), the 1930 Penal Code laid down specific punishments for defined offenses. It was a legal principle that a person who performed an act not prohibited by law committed no crime. Under the code, acts of omission were punishable by law. The code made distinctions among preparatory acts, attempted crimes, and completed offenses. The code did not consider preparation in itself as a criminal offense. The Code did not even take as offense unsuccessful attempts. Under the Code courts were authorized to impose punishment if the accused acted out of superstition or "simplicity of mind." 

The Penal Code was strong on retribution. The code allowed the courts to determine penalties according to the degree of individual guilt. In addition, the courts took into consideration an offender's background, education, and motives. The code also took into consideration the offense's gravity and the circumstances of its commission. The code permitted courts to impose the most severe punishments to persons of title and wealth. The reason for such harsh punishment on wealthy persons was that such offenders had less reasonable motives for criminal action than did persons of lower status. The code abolished mutilation. The code, however, retained capital punishment and permitted flogging. The 1930 Penal Code lacked a comprehensive approach to the disposition and treatment of offenders. The 1930 Penal Code was replaced by the new Penal Code promulgated on July 23, 1957, and put into force on May 5, 1958.  

4.4.3 The 1957 Penal Code: In 1957, Ethiopia had revised her penal code. The primary objective of the code was to meet the needs of a developing nation. A British legal expert drafted the 1961 Criminal Procedure Code, which supplemented the 1930 Penal Code. The former was based on the Swiss Penal Code and many secondary sources. The latter reflected the influence of English common law. Professor Jean Graven prepared a draft of the Revised Penal Code based on the civil law tradition. He adopted the civil law tradition after he received instruction from Emperor Haile Selassie I and after he deliberated with the Codification Commission.  The code also included “the contributions of the most significant systems of jurisprudence in the world of today.” This means, the code incorporated some legal rules seen as best even if they came from the common law system and from comparative law. The model adopted preparing the Revised Penal Code of Ethiopia was also applied in the preparation of the other codes. The Revised Penal Code did also take some traditional penal rules into account.

Jean Graven submitted his draft in French to the Codification Commission. As mentioned earlier on, the Commission was composed of Ethiopians and foreigners. After review and some alterations by the Commission, it was then translated into Amharic and English. The main domestic sources used in preparing the Revised Penal Code were: the Fetha Negast, the 1930 Penal Code and the subsidiary legislation published in the Negarit Gazeta. The Commission considered the Fetha Negast. The Fetha Nagast was taken into account because it contains several prescriptions of a penal nature. It was taken into account because it was regarded as the source of Ethiopian legal tradition. The other reason for the drafters taking the Fetha Nagast as a source of the Revised Penal Code was because it contained a number of fundamental principles that had to be taken into consideration in the drafting of an Ethiopian Penal Code. An instance of such basic principles was the essentiality of guilt.  

The Codification Commission gave some instructions to the drafter of the Revised Penal Code as to the form, content and arrangement of the code. The two instructions related to the scope and accessibility of the code. Firstly, the Commission instructed the drafter that the Code had to be complete. It should omit nothing that might be necessary to its proper understanding and application. That is, the reasons why the commission decided the code to be complete were: lack of adequate codified laws, lack of precise law reports and lack of legal doctrine. In Ethiopia, statues were recent, the habit of publishing court judgments was absent and legal literature was almost non-existent. The Code did not enumerate, e.g. all the means whereby an offence might be committed. The code simply used general clauses, that is, it set out the principle and illustrated it in a non-exhaustive manner. This was true of most of its provisions. Secondly, the Commission expressed the desire that the Code be written in a language as simple as possible so as to avoid ambiguities and be accessible to everyone, layman and scholar. The Commission wanted the code to include new concepts in the sciences of sociology, psychology and penology. The drafter was said to have met these expectations. 

The 1957 Code follows a bi-partite classification of offences. Bi-partite classification of offenses permits laying down principles applicable to all offences, regardless of the kind or term of punishment they carry or of the court by which they are triable.  It is divided into a "General Part" and a ``Special Part``. The general part contains the punishment provisions, defenses and other fundamental principles of criminal law. The special part followed detail and specific crimes. Some argue that the content and the structure of the code were made sufficiently close to the Swiss Penal Code in order to allow Swiss cases and commentary to be considered as authoritative in Ethiopia in most instances. The Code deals with serious offences (Arts. 1-689) and petty offences (Arts. 690 – 820). The provisions concerning serious offences were contained in the General Part and the Special Part of the Code. A similar division was found with regard to petty offences. The General Part set out rules common to all serious offences and explained what is meant by a criminal offence, irresponsibility, criminal intention or negligence, imprisonment probation, limitation, and the like.  The Special Part described the various acts considered to be criminal. The special part laid down the penalties applicable to each offense. The special part defined the elements of offences such as murder and theft, as well as the corresponding penalty.

For almost every offense listed in the Revised Penal Code, there were upper and lower limits of punishment. The effect was to stress acceptance of the concept of degrees of culpability, as well as the concept of extenuating and aggravating circumstances. Separate provisions existed for juveniles. 

4.4.4 The Criminal Procedure Code: Professor Graven had prepared a first draft of a criminal procedure code for Ethiopia. He then presented it to the Ethiopian Commission in 1956. The Commission did not however accept the draft. The main reason for the rejection of the draft by the commission was that Ethiopia had been using English-based adversarial procedures since 1941. Ethiopia then asked Sir Charles Mathew to rework Professor Graven's draft and to produce a code with more of a common law, adversarial system. Sir Charles Mathew was a known English legal expert. He had had drafting experience in Malaya and India. Sir Mathew prepared a draft criminal procedure code for Ethiopia and Ethiopia adopted his version in 1961. 

As already stated, the Penal Code adopted the civil law model of the penal code. On the other hand, the Ethiopian Criminal Procedure Code of 1961 has more elements of the adversarial, common law approach. (Note: an adversarial system is a type of trial system. The essence of an adversarial system is to substantially leave litigation to the parties themselves; judges are expected to act as an ampire.) 

Stanley Z. Fisher, Some Aspects of Ethiopian Arrest Law: The Eclectic Approach to Codification, 3JEL2 (1966)

The Criminal Procedure of 1961 is one of Ethiopia’s most recent codes, and one of the least ``developed`` in terms of published commentary and reported cases. In contrast to the `introduced`` and ``explained`` Penal and Civil Codes, the Criminal Procedure Code has apparently been disowned by its drafters, none of whom have written a word of commentary on it. Its origins remain obscure, and at first glance it is difficult to see which, if any, ``system`` was its inspiration. In fact, it seems, the Code has roots in no single system, nor even in any single ``family`` of systems. Rather, it is the product par excellence of an eclectic approach to codification, more than any other Ethiopian code. The importance of this fact is magnified by the consideration that in adjective law even more than in substantive law, it is extremely hazardous to construct a code eclectically, borrowing across the boundaries which divide one legal family from another. The danger is that confusion and inconsistencies will result from the mixing in one code of concepts and procedures strange to each other. In the writer’s view, precisely this happened in some parts of the Criminal Procedure Code. 

The history of the Criminal Procedure Code is not yet a matter of public record. From informal sources, guess-work and internal analysis it appears that initial draft was done by Professor Jean Graven, the (Swiss) drafter of the Penal Code, as part of a project comprehensive ``code judiciaire`` covering evidence, civil procedure and criminal procedure. The first draft was along continental lines, although it reflected some English-commonwealth influences. When it was later decided by the Codification Commission that Ethiopia`s adjective law ought to follow not continental but English-Commonwealth lines, the original draft was substantively revised by Sir Charles Mathew, a distinguished Britisher with judicial experince in Malaya, Tanganyika and Ethiopia. Sir Charlres` draft was the one eventually approved by the Commission and, after some changes, enacted by Parliament. This background would account for the otherwise odd fact that the Code contains ``pockets`` of rules clearly patterned on continetal models, within a general scheme which is of the English-Commonwealth type adapted of course to suit local problems and traditions. 
4.4.5 The 1974 Revolution and criminal law: Following the 1974 revolution, a "revolutionary" system of neighborhood justice emerged. It was difficult to distinguish between criminal acts and political offenses according to the definitions adopted in post-1974 revisions of the penal code. In November 1974, a proclamation was issued. The Proclamation introduced martial law. The martial law set up a system of military tribunals empowered to impose the death penalty or long prison terms for several political offenses. The Proclamation applied the law retroactively to the old regime's officials. The revolutionary government accused these officials of responsibility for famine deaths, corruption, and mal-administration. These officials had been held without formal charges.  Special three-member military tribunals sat in Addis Ababa and in each of the country's fourteen administrative regions. 

In July 1976, the government amended the Penal Code of 1957 to institute the death penalty for "antirevolutionary activities" and economic crimes. Investigation of political crimes came under the overall direction of the Revolutionary Operations Coordinating Committee in each awraja. In political cases, the courts waived search warrants required by the criminal procedures code. The government transferred jurisdiction from the military tribunals to kebele and peasant association tribunals. Political trials constituted the main business of these tribunals until 1978. 

Generally, the 1976 revision of the Penal Code empowered association tribunals to deal with criminal offenses. The revision limited the jurisdiction of association tribunals to their urban neighborhood or rural area. Elected magistrates, without formal legal training, conducted criminal trials. Procedures, precedents, and punishments varied widely from tribunal to tribunal, depending on the imperatives of the association involved. Peasant association tribunals accepted appeals at the wereda (district) level. Appellate decisions were final. But decisions disputed between associations could be brought before peasant association courts at the awraja level. In cities, kebele tribunals were similarly organized in a three-tier system. Change of venue was arranged if a defendant committed an offense in another jurisdiction. 

The judicial system was designed to be flexible. Magistrates could decide not to hear a case if the defendant pleaded guilty to minor charges and made a public apology. Nonetheless, torture was sometimes used to compel suspects and witnesses to testify. Penalties imposed at the local association level included fines of up to 300 birr. The tribunals could determine the amount of compensation to be paid to victims. The tribunals could impose imprisonment for up to three months and hard labor for up to fifteen days. 

Association tribunals sitting at the awraja or wereda level handled serious criminal cases. These tribunals were qualified to hand down higher sentences. Tribunal decisions were implemented through an association's public safety committee and were enforced by the local People's Protection Brigade. Without effective review of their actions, tribunals were known to order indefinite jailing. 

The 1976 Special Penal Code, which was further elaborated in 1981 created new categories of so-called economic crimes. The list included hoarding, overcharging, and interfering with the distribution of consumer commodities. More serious offenses concerned: engaging in sabotage at the work place or of agricultural production, conspiring to confuse work force members, and destroying vehicles and public property. Security sections of the Revolutionary Operations Coordinating Committee investigated economic crimes at the awraja level and enforced land reform provisions through the peasant associations. These committees were empowered to charge suspects and held them for trial before local tribunals. Penalties could entail confiscation of property, a long prison term, or a death sentence. 

4.4.6 Special Penal Code of 1981: In 1981, the Revised Special Penal Code replaced the Special Penal Code. This amended code included offenses against the government and the head of state, such as crimes against the state's independence and territorial integrity, armed uprising, and commission of "counterrevolutionary" acts. The 1981 amendment also included breach of trust by public officials and economic offenses, grain hoarding, illegal currency transactions, and corruption; and abuse of authority, including "improper or brutal" treatment of a prisoner, unlawful detention of a prisoner, and creating or failing to control famine. The Amended Special Penal Code also abolished the Special Military Courts. The code created new Special Courts to try offenses under the Amended Special Penal Code. Special Courts consisted of three civilian judges and applied the existing criminal and civil procedure codes. Defendants had the right to legal representation and to appeal to a Special Appeal Court.

4.4.7 The 1980`s Legal Reform: In mid 1980`s, Ethiopia initiated a large-scale law reform project. As one of the components of this massive law reform project, the country started revising its penal code and criminal procedure code. The basic policy justification for the revision under way was to redesign the law so that they would facilitate the construction of socialist system. The then socialist government collapsed without finalizing the law reform. 

4.4.8 The Revised Criminal Code: On May 2005, the Federal Government put in force a Revised Criminal Code while the revision of the existing Criminal Procedure Code is underway. It seems that, the revision of the 1957 Penal Code was dictated by the need to make criminal law ``gender sensitive, ``for example, by revising the domestic violence against women and rape related provisions of the code. The revision was also intended to make the code compatible with the Federal Constitution. In addition, the revision attempted to revise the drug trafficking provisions of the code.  In the case of the revision of the Criminal Procedure Code, the plan is to make it compatible with the Federal Constitution and fill the many gaps one finds in the Code. The Preface of the new Criminal Code (Proc. No. 414/2004) in part reads: 

It is nearly half a century since the 1957 Penal Code entered into operation. During this period, radical political, economic and social changes have taken place in Ethiopia. Among the major changes are the recognition by the Constiution and international agreements ratified by Ethiopia of the equality between religions, nationalites and peoples, the democratic rights and freedoms of citizens and residents, human rights, and most of all, the rights of social groups like women and children. After all these phenomona have taken place, it would be inappropriate to allow the continuance of the enforcement of the 1949 (sic) Penal Code. 

Another discernible gap in the Penal Code is its failure to properly address crimes born of advances in technology and the competition of modern life. The Penal Code does not incorporate crimes such as the hijacking of aircrafts, computer crimes and money laundering. Besides, as regards crimes related to corruption and drugs although they are nowadays, attracting attention both in legislation and follow-up not only within national frontiers but also on the regional and international levels, due to the grave crises they are causing, the Penal Code does not adequately deal with such crimes with the degree of seriousness they deserve. 

Another point that should not be overlooked is the Penal Code`s failure to acknowledge the grave injuries and sufferings caused to women and children by reason of harmful traditional practices. Surely, the Constitution gurantees respect for the cultures of peoples, but it does not buttress up those practices scientifically proven to be harmful. It is also futile to issue a law that does not have the trust and support of the people for it usually remains impracticable. But it is well recognized in the philoshophy of criminal legislation that the legislature should by adopting progressive laws at times, educate and guide the public to dissociate itself from harmful traditional practices. 

Furthermore, it is desirable to adopt a comprehensive body of code assembling the various criminal provisions published in the Negarit Gazeta in a disintegrated manner. Similarly, since the parallel application, of the regular Penal Code and the Revised Speical Penal Code in respect of similar matters disregards equality among citizens, the existence of a comprehensive Criminal Code will put an end to such practice. Finally, one point that must not be left unmentioned is the matter concerning the determination of sentence. Since it is essential to facilitate the method by which courts can pass similar punishments on similar cases, some major changes have been made in the provisions of the Code. Provisions of the Penal Code that used to make sentencing complicated and difficult have been amended. Provisions have been inserted which enable the courts to pass the appropriate penalty for each case by carefully examining from the lightest to the most severe punshiment. A sentencing manual will also be issued to ensure and control the correctness and uniformity of sentencing. 

4.4.9 Review Questions

Answer the following questions. 

1. Comment on the following text, which is the preamble of the 1957 Ethiopian Penal Code. Your comment should focus on the policy objectives of the Code.

The codification of the principal branches of law of any country is always a difficult task, since it must be profoundly grounded in the life and traditions of the nation, and it must, at the same time, be in keeping with and responsive to the influences, not only juridical, but also social, economic and scientific which are in the process of transforming the nation and our lives and which will inevitably shape the lives of those who come after us.

These considerations apply with particular validity to penal legislation at a time when, throughout the world, the expanding frontiers of society brought about through the contributions of science, the complexities of modern life and consequent increase in the volume of laws that require effective, yet highly humane and liberal procedures be adopted to ensure that legislative prescriptions may have the efficacy intended for them as regulators of conduct.   New concepts, not only juridical, but also those contributed by the sciences of sociology, psychology and, indeed penology, have been developed and must be taken into consideration in the elaboration of any criminal code which would be inspired by the principles of justice and liberty and by concern for the prevention and suppression of crime, for the welfare and, indeed, the rehabilitation of the individual accused of crime. Punishment cannot be avoided since it acts as a deterrent to crimes; as, indeed, it has been said, “one who witnesses the punishment of a wrong-doer will become prudent.” It will serve as a lesson to prospective wrongdoers. We have, therefore, taken upon Ourselves the responsibility of ensuring to Our beloved subjects, both of the present and of the future, that the codification which We are today promulgating is, in all respects, consonant with these high principles and preoccupations.
To this end, We have personally directed the labors and recommendations of the Commission of Codification convened by Us three years ago, after the completion of many years of preparatory work, and which throughout the ensuing period carried on its work at Our Imperial Palace.  We have ensured that their concepts adopted as point of departure the venerable and well-established legal traditions of Our Empire as revealed in the Fetha Neguest and in subsequent legislation and practice, including those customs and usages which are common to all citizens.  To this end also, We have utilized these services not only of our most qualified publicists and jurists, but also those of the most distinguished jurists of the Continent and the contributions of the most significant systems of jurisprudence in the world today.  All of these contributions have been carefully assessed and have been adopted to the extent that they respond to the particular needs of Our Empire and can be incorporated into legislation so as to provide a fresh impulse to the forces of progress, justice and humanity. As We stated three years ago on the occasion of the formal convening of the Codification Commission: “Although Ethiopia claims what is, perhaps, the longest-standing system of law in the world today, We have never hesitated to adopt the best that other systems of law can offer, to the extent that they respond and can be adapted to the genius of our particular institutions . . . However, the point of departure must remain the genius of Ethiopian legal traditions and institutions which have origins of unparalleled antiquity and continuity.”

It is in this sense also, that the work of the Codification commission has progressed in the allied fields of criminal and civil procedure and civil, commercial and maritime law.  The penal code forms, therefore, but a part, although a highly significant part of one integrated whole, itself conceived within the yet larger framework of the Revised Constitution as granted by Us on the occasion of the Jubilee of Our Coronation, and designed to serve and supplement in practice the high principles of the instrument.  It has been Our constant aim that the primary result of this vast undertaking should be to give reality and depth to the principles of human rights contained in that historic document.
2. The 1930 Penal Code of Ethiopia served as one of the material sources of the 1957 Penal Code. Elaborate on the extent to which the 1930 Penal Code was used as a material source of the 1957 Penal Code. 

3. The six major codes of Ethiopia were largely products of importation. Would you wish to qualify this statement? 

4. The Ethiopian legal system is a confluence of multiple legal traditions. Comment!

5. What do you think are the primary sources of the present Criminal Code of Ethiopia?

6. Enumerate at least five topics which are new additions to the current Criminal Code of Ethiopia.

7. Do you think that the present Criminal Code of Ethiopia has accommodated traditional criminal law system, for example, in the areas of homicide? What about the 1930 Penal Code? The 1957 Penal Code? 

8. Do you think that dualism (existence of modern criminal laws and traditional criminal laws) features the Ethiopian criminal law system? Do you think that traditional criminal laws should be accommodated? To what extent? 

9. State some factors which necessitated the revision of the 1957 Revised Penal Code. 

10. Is it sound to conclude that the state criminal law in Ethiopia sought to replace the multiple traditional criminal justice systems, protect feudal and capitalistic relations between 1931 and 974, to primarily safeguard socialist interests between 1975 and 1991, and then back to the protection of individual or capitalist relations after 1991? Is it also sound to conclude that the attempt of the state criminal justice system to replace the traditional criminal justice systems has not yet met with success?

11. Explain pre-1930 penal law system in Ethiopia. What did it look like?  

4.5 The Judicial System of Ethiopia

Administration of justice can be defined as the process of making decisions in conformity with the letter and the spirit of the law. The justice to be administered could be criminal or civil. This definition implies that certain institutions involve in the administration of law. There are several types of justice rendering institutions which include regular courts and administrative tribunals.  One of the key institutions that render justice is a court of law. The main focus in this section is on the historical development of the regular court system in Ethiopia. 

4.5.1 Pre-Italian occupation: Some people claim that doing justice in Ethiopia was taken as one of the duties of each and every Ethiopian citizen as manifested through the roadside courts. This was reflected through the informal establishment and operation of roadside courts and family arbitration. Any person alleged to have committed an offence or failed to meet his obligation was required, under pain of penalty, to submit to the authority of such a spontaneously called upon person.  Irrespective of sex and social status, the person who assumed such responsibility could exact coercive obedience.  Such a person would try to bring about the settlement of the issue between the parties in an amicable manner.  S/he could also require the assistance of others, usually elders or members of the clergy, to mediate between the disputants so as to settle the case out of court. If all modes of settlement of disputes available in the community in question did not work, the roadside judge would bring the disputants before the local chief. Or the roadside judge would send the litigants to the court of first instance by tying up the tips of their garments. The roadside courts were most common in the northern part of the country. 

If the arbitration resulted in a decision accepted by the parties that was the end of the matter; though there would be only the pressure of public opinion to enforce the settlement. If there was no decision at this stage, or if one of the litigants desired it, the parties, with the judge and witnesses, would go to the lowest official court.  The lowest official judge would be the chiqa shum, who corresponds to the village head elsewhere in Africa. Such cases would take place with the help of guarantors who went ‘bail’ for the parties agreeing to accept the penalties in case of their escape. Assessors, whose function appeared to correspond somewhat with that of a jury, were also used.  The taking of oaths was a very important part of the procedure.  It was common for litigants to make in addition to the material stake, which might be at issue a wager, some part of which might go to the judge.

The next court, especially for criminal cases, was that of the Malkanya, or governor’s deputy in the district. According to a decree of 1931, these officials were to be appointed by the governor. They must be ‘honest men and sympathetic to the poor’ with knowledge of the law. They were to take the legal oath upon their appointment, to keep court clerks and to see that all cases were recorded in a court register.  They were supposed to choose two assessors from those in the court, while the litigants each chose a guarantor.  On appeal the case went, with a copy of the record signed by all concerned, to the governor. The governor could hear the appeal himself. Or the governor could refer it to his judges to decide the case called the Wombars with four assessors.

Appeal from the governor lay to the central court at Addis Ababa.  There were in the capital men known as Wombar-Rases, judges appointed to represent each of the provinces and to help in dealing with their appeals. This central court used the services of four assessors and two guarantors.  The next appeal was to the court of the Afe Negus (the Mouth of the King).  The Afe Negus would take the case with the help of judges from the court below.  

The appeal then went to the Emperor himself.  This was his duty from the earliest times.  We have the following account of the role of the Emperor’s court as it was at the end of the Middle Ages from Alvarez, a traveler.  In the moving capital, there was a long tent of justice, close to the Emperor’s tent. From respect to the Emperor and his justice each man must dismount before passing between these tents.  Within the tent of justice were thirteen chairs, six on each side, and one for the chief justice in the middle though the judges actually sat on the ground beside them.  ‘The plaintiff brings his action and says as much as he pleases without anyone speaking and the accused answers and says as much as he pleases.  After further question and answer between them a recorder repeats all that has been said and gives his verdict.  Each judge, rising in turn, does the same, the chief justice speaking last.  There may then be a delay for bringing any proof that may be required.  Finally the judges go to the Emperor’s tent, speaking to him through the curtains, and return with his decision.

Another traveler, De Castro, gives us some account of the supreme court of Menelik’s day sitting to take appeals on Wednesdays and Fridays.  Designated area in front of the palace was turned into an open-forensic hall; many colored eastern carpets were spread out. The judges sat at the top and the chiefs, soldiers, and servants at the wings.  The accused, the witnesses and the advocate occupied the fourth place.  Behind these was the public watching. In the absence of the Emperor, the Afe Negus would preside.

Coming to Haile Selassie’s day, you find that the usual procedure was for the Afe Negus to make a concise report of the case to the Emperor.  According to the 1930 Penal Code, the Emperor alone could sentence to death. The Emperor allocated two days a week for his judicial duties.  Some claim that from the earliest times until 1935 appeal lay from the humblest peasant to the Emperor himself. Tradition required that the Emperor should be accessible to all. Even in the nineteen-thirties, it was difficult for the Emperor to delegate his power to handle cases entirely to a court of appeal over which he did not normally preside in person.

Abera Jembere, Yatayyaq Muget: The Traditional Ethiopian Mode of Litigation, 15JEL (1992)

General E. Virgin summarized his vivid eye-witness account of court proceedings conducted according to the indigenous mode of litigation of Ethiopia, in the following manner: The Abyssinian is a born speaker and neglects no opportunity of exercising this talent. A law-suit is a heaven-sent opening and entails as a rule a large and appreciative audience: now threatening and gesticulating, now hoarsely, whispering with shrugged shoulders, now tearfully, he tells of his vanished farthing, and points a menacing, trembling finger towards the accused.

The judge in the midst of a circle spectator, having listened to the eloquence with a grave and thoughtful men, now invites the accused to reply. Like a released spring he leaps up, and with raised hands calls heaven to witness his innocence, then falls on one keen, rises, stands on tiptoe, drops back on his heels, shakes his fist under the nose of his adversary and approaches the judge with clasped hands, while all the time an unceasing stream of words pours from his lips. This theatrical exposition of court proceedings shows the tatayyaq mode of litigation, which forms part and parcel of the Ethiopian cultural heritage. Customary law, together with the tatayyaq mode of litigation, had become the prevailing practice in large part of Ethiopia by 1936. 

What are the major fatures of the instituion involved in the application of the tatayyaq muget? Litigation at the initial stage was in genera a voluntary and spontaneous form of arbitration. A party to a dispute was entitled by law to call upon any passer-by to decide his case. If the parties to the alleged dispute were satisfied by the rulings of the road-side courts, the matter would be considered settled. However, if a decision satisfactory to either or both of the parties could not be obtained, they would go to court, or sometimes the person who acted as a road-side judge would take them to the lowest offical judge. The lowest official judge could be the Chika shum or the Melkegna. The Chika shum and the Melkegna were basically administrative officials who exercised judicial power. The concept of separation of power was alien to the then existing society. Every government official was thus refereed to as Dagna (judge).

The Techiwoch or Korqwaris (assessors) stand next to the Dagna in order of importance. Some of them were selected by the contending parties, and some by the regular court from among those people attending a court session. The third typical feature of the judicial process was Was (gurantee.) The fourth and the last element of a legal process involved in this system was the institution known then as Negerefej; which pertained to a person who usually had a fair knowledge of the law, and who had agreed to represent before a court. The system of litigation conducted in accordance with the rules of the tatayyaq muget, during the last century and the beginning of this century, was indigenous and unique to Ethiopia.

A close observation of the old laws of Ethiopia reveals that the procedural laws were more developed than the substantive laws. This is attributed to the teaching of scholars of the Fetha Negast, to the experiences gained in the practice of the legal profession and to the traditional value attached to the practice of bringing up young men as legal apprentices in the courts of governors and in the imperial palace. The fact that litigation, at least as regards the road side courts, was a voluntary and spontaneous form of adjudication has greatly contributed to making the administration of justice a civic obligation of any law-abiding citizen. This and other factors combined have succeeded in making traditional procedural laws relatively well developed.              

4.5.2 During Italian occupation (1936 to 1941): Italian colonial power attempted to create its own court structure during the occupation.  In civil matters, the customary law and religious laws were to remain in force and to be applied by the lower level native civil courts.  Italian judges manned criminal courts.

4.5.3 Post-liberation period (1942-1965): structure wise, the Administration of Justice Proclamation (Proc. No 2/1942) established a four tier court system. The court system was characterized by a unitary court structure. This Proclamation provided for an integrated hierarchy of courts. The initial jurisdiction of which was to be determined principally by the value of the claims in civil cases and the seriousness of the crime in criminal cases. The primary consideration was to provide a court that people could reach and where disputes of a relatively minor nature could be heard.  The means of transportation existing at that time was poor. This consideration dictated the establishment of a court in the lowest administrative unit.  The more important the case, the further the parties could be expected to travel. Thus, the concept of a tiered court system based on administrative units was introduced.

Proclamation No 2/1942 attempted to reduce the number of appeals to one. Did Proclamation 2/1942, in practice, prevent endless litigation? Why? Repeated appeals and transfer of cases to the High Court caused delay in litigation. According to Proclamation 2/1942, each court heard appeals from the next lowest court and there was to be only one appeal.  In practice, however, multiple appeals were taken.  The higher courts would often hear the appeal, although they had no jurisdiction to do so. When courts were first established, there was a tendency on the part of dis-satisfied litigants to seek review in higher courts, and thus it may have been difficult for them to accept a system of courts with a single appeal.  The higher courts may have believed that they should not refuse to hear the appeal in view of the prior practice or may not have trusted the lower courts to arrive at a sound decision.  These factors, coupled with an absence of effective procedure, resulted in endless delays in litigation.  It was also possible for a defendant to obtain a transfer of his case from lower courts to the High Court upon posting security for costs. This enabled foreigners and wealthier Ethiopians to have their cases heard in the High Court, where there were some foreign judges and where the more competent Ethiopian judges sat.  In addition to imposing a burden on the plaintiff who would often have to travel to Addis Ababa to have his case heard, these transfers had the effect of substantially increasing the caseload of the High Court.

4.5.4 Fusion of Power: A feature of the history of the administration of justice in Ethiopia was the fusion of judicial power and administrative function. A single person was both a governor and judge at a time. There was not a sharp distinction between the executive and the judiciary functions of government. The governor of the administrative area was the president of the court in that area.  This had two purposes.  In the first place, it avoided the necessity of sending additional judicial personnel to those areas at a time when many officials were reluctant to leave the capital. Second, and more important, the governors insisted that they had to exercise judicial power as well as executive power to keep order.  This was continuing the past tradition of the ruler of territory adjudicating the cases that arose there with a view to maintaining order in the territory. Proc. No. 323/1973 formally brought to an end of the influence of the administration. This marked the first move for the formal independence of courts from the administration in Ethiopia.
In the period under discussion, the courts in Addis Ababa, particularly the High Court and the Supreme Imperial Court were functioning more effectively.  A number of British judges came following the Liberation and together with the Chief Justice, senior Ethiopian judges, and Ministry of Justice officials, undertook to develop a modern system of administering justice.  In 1943 procedural rules following the common-law mode were promulgated. Written judgments were issued, though not reported.  Judges of these courts began to enjoy some prestige.

Assefa Fiseha, Federalsim and the Accomodation of Diversity in Ethiopia: A Comparative Study,(Netherlands, Wolf Legal Publishers, 2005/06) at 390.

In historic Ethiopia, adjudication of cases formed part and parcel of public administration. One finds a merger of functions within the executive, the administration of justice and the executive function proper. Indeed, adjudication of cases was considered to be the principal function of the exccutive. For example, in Menlik`s era of appontiment of the miniters in 1908, the Minister of Justice was also the Chief Justice. The attempt to separate the judiciary from the excutive was not that easy either. A long and tiring process of negotiation in 1942 led to a partial victory as far as the judiciary is concerned: only the highest benches, that is the High Court and the Supreme Imperial Court were able to be relatively free from the influence of provincial administratators. In all other respects, the court structure reflected until 1992(?) the traditional practice of combining judical and excutive functions in the person of the local chiefs and provincial governors. At the apex of the court structure one found until 1974, the emperor, dispensing justice in the Zufan Chilot (Crown Court).’

This belnd of judical and excutive functions in the latter is not without implications. First and foremost, the judiciary never had a separate existence of its own as an institution. It was subject to all kinds of pressures from the other branches. Thus, external pressure on the judiciary has deep roots and is not without some hangovers on the new federal judiciary. Administrators at state level, even today, think that it is natural to order the judge. Second, the judiciary never survived the regime it established. It was no surprise so see every new regime setting up its own version of the judiciary that suits its mission. It was never designed to be an institution as the third branch of the government in the real sense. This has left an impression on the ordinary citizens to the effect that changes in government will entail another round of appointments and dismissal of judges. Thus in 1992 when EPRDEF came to power and introduced the new federal system, the prestige and reputation of the judiciary was at its ebb, associated with all forms of nepotism, corruption and worst of all, an arm of the most despotic regime on earth, well-known for excution of life without any sembalance of due process of law.   

Heinrich Scholler, Ethiopian Constitutional and Legal Development: Essays on Ethiopian Constitutional Development (Vol. I) (2005) at 47-50

The legal basis of Chilot lies in the sovereign prerogative of the emperor to see that justice is done. This jurisdiction is distinct from the jurisdiction of the courts under the 1955 Constitution. And since Chilot is based on this sovereign prerogative, its exercise is significantly different from the exercise of judicial power of the courts. This is so in two important respects. Firstly, the exercise of jurisdiction in chilot is discretionary. The Emperor is not required to hear a particular case nor to exercise Chilot jurisdiction at all. The omission of Chilot in the constitution is significant. Under the constitution the emperor is given certain duties, but he is not given the duty to exercise jurisdication in Chilot. In Chilot also the Emperor is not bound to decide the case in accordance with the provisions of the formal law, but may base his decistion on principles of ‘’justice and fairness’’ without reference to the law. He may mitigate the rigors of the application of the strict law in a particular case. In Chilot the Emperor can grant relief from the effect of the law, which the courts cannot do in the exercise of their judical power. This does not mean that the Emperor may not set aside a judgment because he believes that the application of the law in the particular case was incorrect or because the proceedings were unfair. This is also a part of the sovereign prerogative to see that justice is done.

The other Courts:The annex to the agreement is nothing less than the systematization of the judiciary, and it was enacted, word for word, in Proclamation No. 2 of 1942 which under the Anglo-Ethiopian Agreement of 1944, has been confirmed. This law (part 1) (Proc 2/1942) set up the following courts:the Supreme Imperial Court, the High Court, the provincial courts and regional and communal courts    
Under part v of the Proclamation, regional and communal courts were to be set up by warrant. This allowed for the recognition and systematization of the large number of subordinate courts in the provinces. In the law setting up provincial administration, the governors reside, are put under their presidency and called Woreda Courts. Below this came the court of the misselenia, the governor’s deputy. Appeals are granted from the lower to the regional courts. Part vi of the Proclamation allowed for the appointment of assessors who might give opinions which should not be binding in the court. Part vii sets up a consultative committee for legislation consisting of the judicial advisor, the president of the High Court, and three persons of long judicial experience. This committee was to draft and review laws and to signify to the Emperor whenever a law was submitted to him that is not repugnant to natural justice and humanity and is a fit and proper law to be applied without discrimination to Ethiopians and foreigners alike. This provision was reinforced by a final declaration’’ that no court shall give effect to any existing law that is repugnant to natural justice or humanity or which makes harsh or inequitable differentiation between our subjects and foreigners’’. (Part viii, 24)

In the agreement of 1944 those engagements were modified. The new judicial article (Mo. 4) states that:‘’ there shall be substituted for’’ judges of British nationality the words ‘judges of proven judicial experience in other lands’ and(b) that, in the hearing by the High Court of any matter, all persons shall have the right to demand that one of the judges sitting shall have had judicial experience in other lands’’ ‘’This is [..]’’, says Perham in a concluding statement about law and justice in Ethiopia, ‘’[..] of course, a very important modification of the former agreement (of 1942). It leaves the emperor free to dispense, if he wishes, with the service of any British or other European judges.’’ 
The Courts under the 1955 Constitution: The 1955 Constitution dedicated only four articles on the subject of the judiciary. Art. 111 of the constitution states that the appointment of the judges was the power of the Emperor. One can notice how deeply the emperor’s power goes into all activities of the State. However under the Draft Constitution of 1974 a radical change in the role of the Emperor took place. For example, under Article 121 the formation of a Supreme Administrative Council for selection and administration of judges was introduced. This organ had the chairman of the Supreme Court (Afe Nigus) as a chairman and other six members. The Afe Nigus was nominated by the National Assembly and formally by the Emperor. The Supreme Court under the Draft Constitution was a court with final authority in interpreting the Constitution. The Emperor’s court (Zufan Chiolt) was maintained. He had the power to dismiss from all posts at his court such person as he shall see fit (Art. 18(v)) ‘’Provisions detailing the rights and duties of the judiciary parallel those of the 1955 Constitution except that the Emperor’s right to intervene in the judiciary process has been abolished and a Supreme Administrative Council headed by a powerful Chief Justice (Afe Nigus) would attempt to insure judicial independence (Art. 120-121)
The Court under the Constitution of 1987: During the PDRE the judicial power was vested in courts that were established by law. The judges of the Supreme Court were elected and dismissed by the National Shango. The highest judicial organ was the Supreme Court. It had the authority to supervise the judicial function of all courts in the country. Interpretation of laws during the PDRE was done not only by courts. State organs such as the Shango, the Council of State and the General Procurator were entrusted with such power. 

4.5.5 The court system (1965-1975)

Robert Allen Sedler, Ethiopian Civil Procedure (Ethiopia: Addis Ababa, Oxford University Press, 1968) at 8-9, 12, 15-16 & 18.

Since the Supreme Imperial Court is provided for in the Constitution, it can never be abolished by legislation, although its jurisdiction, as that of the other courts, is to be determined by law, i.e., legislation. The basic structure of the Ethiopian court system was established by the Administration of Justice Proclamation of 1942. Until this proclamation is repealed or superseded, it remains the `law authorizing other courts,` as the term is now used in Art. 109 of the Revised Constitution. The Jurisdiction of the courts now is defined by the Criminal Procedure Code and the Civil Procedure Code. The 1942 proclamation provided for, in addition to the Supreme Imperial Court, the High Court and the Provincial (Taklay Guezat) Courts. It further provided that `it shall be lawful for Us to establish by warrant under Our hand other courts of criminal and civil jurisdiction which shall be subordinate to the Provincial Courts.`` Subordinate courts were subsequently established, but the orders formally establishing them and setting jurisdictional limits were not published in the Negarit Gazeta. It is believed that this was accomplished by a circular published by the Minstry of Justice. The courts so established were the Aweradja Guezat Court, the Woreda Guezat Court and the Mektl-Woreda Court.

The 1942 Proclamation has never been repealed or superseded, and the courts established under that proclamation and the subsequent circular must be considered to constitute the courts established by law within the meaning of Article 108. Thus, it is technically correct to say that there are six levels of courts in Ethiopia. However, the 1961 Criminal Procedure Code did not confer any criminal jurisdiction on the Mektl-Woreda or Takla Guezat Courts. In 1961 the Parliament enacted a Courts Proclamation, which abolished those two courts and increased the jurisdictional limits of the others. That proclamation has been suspened except for Eritrea, and was not reinstated, so those courts continued to exercise jurisdiction in civil cases in accordance with the 1942 Proclamation and the subsequent circular. The 1965 Civil Procedure, like the Criminal Procedure, did not vest any juridication in those courts, and for all practical purposes they have been aboslished. But unitl the 1962 Proclamation is reinstated, those two courts technically form part of the judical system, though they do not presently exercise jurisdiction. 

There are four levels of courts in Ethiopia. The Supreme Imperial Court, which hears appeals from the High Court; the High Court, which exercises original jurisdiction in the more important cases and which hears appeals from the Awradja Court; the Awradja Court, which exercises orginal jurisdiction in cases of intermediate importance and which hears appeals from the Wordeda Guezat Court; the Woreda Guezat Court, which exercises original juridication in the less important cases. There are also local judges who hear cases of a very minor nature, which may be tried over again in the Woreda Guezat Court. Mohammedan courts continue to function, although there is a question as to whether the Proclamation establishing them has been implidly repealed by the Civil Code. 

His Imperial Majesty chilot forms a very important part of the judical system of Ethiopia. However, it is necessary to recognize that chilot is not a court in the legal sense, and that the exercise of jusridiction in chilot is a very different thing than the exercise of judical power by the courts. The exercise of jurisdiction in the chilot is discretionary. The Emperor is not required to hear a particular case nor to exercise chilot jurisdiction at all. In chilot, the Emperor is not bound to decide the case in accordance with the provisions of the formal law but may base His decision on principles of ``justice and fairness`` without reference to the law.  

Heinrich Scholler, Ethiopian Constitutional and Legal Development: Essays on Ethiopian Constitutional Development (Vol. I) (2005) at 158-161.  


The historical background: The earliest legal document concerning the court structure: the "Administration Justice Proclamation." Pursuant to this Proclamation, the Supreme Court, the High Court, the Provincial Court and the Regional and Communal Court were established. In spite of the establishment of these courts, this Proclamation also recognized the existence of traditional Ethiopian dispute settlement mechanisms. Therefore, Article 23 of Proclamation 2/1942 makes a clear reference to this point. "Nothing contained in this Proclamation shall prevent the hearing and settlement of minor disputes in any manner tradition​ally recognized in Ethiopian law until such time as regular courts can be established for the hearing of such disputes by judges duly appointed by us on the recommendation of our Minister of Jus​tice."

Hence for this purpose, a proclamation was issued to establish local judges (Atibia Dagna).The Criminal Procedure Code of Ethiopia of 1961 and the Civil Procedure Code of Ethiopia of 1965 have changed the then existing system of courts. Accordingly, Atibia Dagna, Communal Court (Miktle Woreda Court) and Teklay Gizat Court were abolished without express provisions to that effect in these two procedural codes. The two Codes established the Woreda Court, the Awradja Court and that of the High Court. Since the advent of the two procedure codes, there have been many changes in the court system. Later in 1987 with the establishment of Peoples' Democratic Republic of Ethiopia, the Woreda Court vanished with the elimination of the Woreda as a unit of administration. Besieds all these courts, there were various special courts. The Social Courts (Kebele Courts) are still functioning. Moreover, there are other courts like that of the Tax Appeal Commission and the CPA-Administration Court which have special nature and jurisdiction.
Since it was assumed in the old Ethiopia that the king has the power to enact laws, to execute these laws and adjudicate cases, his power was absolute. The 1955 Revised Constitution of Ethiopia has at least in theory envisaged the division of the power into its three main branches; namely, the legislative, executive and the judiciary. Chapters IV, V and VI of this constitution deal with the Executive, the Legislative and the Judicial organs, functions respectively. By virtue of this division the independence of judiciary from any organ of the state was recognized at least in principle. To this effect Article 110 of the 1955 Revised Constitution declares:The judges shall be independent in conducting trials and giving judgments in accordance with the law, in the administra​tion of justice, they submit to no other authority than that of the law’’ In one case it was decided by the High Court of Addis Ababa that an order to a President of an Awradja Court, issued by a Governor directing the former to hand over possession of a plot of land to a party who was involved in litigation concerning the right of ownership of the same, it was held that the Governor's order constituted a clear inter​ference with the independence of the judiciary granted by the 1955 Revised Constitution and the order was declared null and void.

In spite of such facts which go in line with the principle of the in​dependence of the judiciary, there were other situations which negative​ly contributed to its implementation. Due to the fact that Ethiopian kings were seen as "source of justice", the Emperor continued to interfere in the administration of justice through the Chilot. This situation existed up to the 1974 Popular Revolution which over threw the Emperor. Not only had the Emperor the power to adjudicate cases but he also had the power to appoint judges from Woreda Court level to the Supreme Court. This point is clearly put in Article 111 of the 1955 Revised Constitution which provides:"Judges shall be appointed by the Emperor [..]"

However, one may question: judges of which court shall be ap​pointed by the Emperor? Though the Revised Constitution is silent as regards this question, one may refer to the provisions of other legisla​tions and reach a conclusion. One of the various laws to refer to is that of Decree No.1 of 1942. The power granted to Governor General, Governor and that of Mislenes as regards the administration of justice was not expressly amended. Under Articles 78, 82 and 83 of this decree the Emperor had power to appoint those judges. The theory of separation of power which was recognized by the Revised Constitution seems to contradict itself by the practice of appointing members of the Executive to be judges in the area of their jurisdiction. There was no organ until this time (1955) which followed the manner in which judges were elected, promoted and transferred and which was free from the influence of the Executive. 

Finally, it was after eighteen years that a law was enacted to implement the principle of the independence of the judiciary envisaged under Article 111 of the Revised Constitution. In 1973 a proclamation was issued for the governing of the judicial administration. By virtue of the proclamation the Judicial Administration Commission was established and this Proclamation set judges free from influences exerted upon them from Governor-Generals, Governors and Mislenes. According to this Proclamation the Commission has the power to select persons for appointment as judges, to make recommendations for the promotion of a judge, as well as to regulate their transfer. Without a change on the members of the Commission this Proclamation was lat amended in 1968, by virtue of which the Commission's power was extended to include registrars and public prosecutors. Although the principle of the independence of the judiciary was expressly included in the 1987 Constitution and in the Proclamation 9/1987 the point is whether or not it was implemented in reality.
Judicial commission: Then Part Six of Proc 40/1993 deals with miscellaneous provisions among which are an election and appointment and removal of judges of the Central High Court and Central Courts:"Presidents and Vice-Presidents and Judges of the Central High Court and Central First Instance Court shall be selected by the Judicial Commission pursuant to the provisions of the Inde​pendence of Administration of Justice, Proclamation No. 23/1992.
Those judges who are presented to the Judicial Commission by its chairman, who is the President of the Central Supreme Court and ap​proved by the Commission, will be submitted to the President through the Prime Minister. Upon obtaining approval by the Council of Representatives the President of the Transitional Government of Ethiopia appoints as judges the candidates presented to him. The appointment of the President and Vice-President of the Cen​tral Supreme Court is regulated by Proclamation No. 23/1992. Ac​cordingly, they are appointed by the President of the Transitional Government of Ethiopia subject to the approval of the Council of Repre​sentatives. Both proclamations include provisions which deal with the removal of judges of the Central Courts. Pursuant to Article 13 (2) of Proclamation No. 23/1992: "[,..] judges shall be appointed for an indefinite period." And this is in accordance with the principle of the independence of the judiciary. It is evident that this principle is more respected when that of separation of powers is respected. In addition, Article 6 (2) of Proclamation No. 23/1992 provides:"No person may be appointed as a judge while being simul​taneously engaged in any legislative or executive organ of the state or a member of any political organization."

4.5.6 Non-regular courts: Prior to 1936, there were quite a number of courts other than the regular courts. The Ethiopian Orthodox Church had a religious court. It was called Ecclesiastical Court. These courts had jurisdiction over divorce of a religious marriage, the administration of the church and disputes over the property of the church.  Courts of the Ministry of War established to hear cases relating to land given to soldiers in active duty and other types of benefits received in return for military service. The Ligaba Court had had jurisdiction over matters arising out of land given to former soldiers in return for the services they rendered to the government. The Slave Emancipation Court had jurisdiction to hear cases involving the contravention of the law prohibiting slavery proclaimed in September 1923. 

Between 1941 and 1974, the following non-regular courts were in place: the Ethiopian Orthodox Church Courts, Muslim Courts, Military Courts (courts martial), the Hamle 16th Committee (which was given the powers of the court of the Ministry of War and the Legaba Court), Political Court (had the power to hear cases of persons who had collaborated with the occupying enemy), Committee for the Protection of Honor (established for the purposes of adjudicating cases involving the defamation or degradation of the honor of the emperor and that of the members of the imperial family), the Pension Appeal Tribunal, the Tax Appeal Commissions, the Civil Service Tribunal and the Labor Relations Board.

Litigation has always been a prominent feature of the Ethiopian scene, as it is in many developing societies.  Once courts had been established, people resorted to them frequently, even with minor cases.  The burden was excessive.  To reduce this burden, in 1947 a system of Atbia Dagnas (local judges) was established.  Traditionally, people submitted their disputes to local elders, and under the 1947 Proclamation an attempt was made to institutionalize this process.  An Atbla Dagna was appointed for each “locality.”   

4.5.7 Amicus curiae: Amicus curiae expresses the desire to involve the grass root in the administration of justice. Amicus curiae suggests that interested individuals should be given a chance to participate in the administration of justice. The term ``interested individuals`` is very broad for sure the term includes the parties directly affected by the outcome of a given litigation. The term also includes those individuals who may not have a direct interest in the final result of the litigation but are seeking to give information or any other sort of assistant to the court or the tribunal examining a given case. You can say that the concept of amicus curiea advocates for the participation of individuals in the administration of justice. You can say that the role of individuals who try to influence the outcome of a given case play a role similar to the jury in the common law. Just for your information, in the United States of America, in criminal litigation, some group of individuals participate in criminal litigation and they give the verdict of guilty or not guilty after hearing the facts of the case.  

In Ethiopia, amicus curiea was recognized. You can take the following examples of the recognition of the institutions of the amicus curiea. There are certain provisions in the Ethiopian Criminal Procedure Code formally giving a place to assessors. Before 1942, assessors had had a big place in the administration of justice in Ethiopia. In the Zufan Chilot, dignitaries expressed their views before the Emperor had a lasting word on the case. Article 19 of the Administration of Justice Proclamation issued in 1942 gave some roles to assessors in the administration justice. Another example is the traditional roadside courts. The roadside courts as the name suggests heard cases by the roadside. Where a dispute arose between two or more individuals, they could approach an elderly person, even a passerby, and ask him/her to settle the case. Normally, it was customary for the elderly person to rest by the roadside in order to settle the matter. The institution of the roadside courts was the practice in the highland parts of Ethiopia. The roadside courts in Ethiopia were signs of the desirability of the recognition of the participation of ordinary individuals in the administration of justice in the country.  One finds another example of the recognition of the concept of amicus curiea in the current Ethiopian Criminal Procedure Code. It is desirable to reproduce Article 223 of the Ethiopian Criminal Procedure Code. The Article states: The atbia dagnia shall whenever possible settle by compromise all cases arising out of the commission, within the local limits of his jurisdiction, of minor offenses of insult, assault, petty damage to property or petty theft where the value of the property stolen does not exceed five Ethiopian Birr. Where the atbia dagnia is unable to effect a compromise he may sitting with two assessors adjudicate on such offenses and on conviction impose a fine not exceeding 15 Ethiopian Birr. The atbia dagnia shall cause a record to be kept which, among others, shall show the opinion of the assessors. 
Assessors are supposed to have no interest in the outcome of a case in which they are involved. Assessors give important input to the decision of a court. However, the opinions assessors give do not bind the court; the court may disregard such opinions. The involvement of assessors in the administration of justice is believed to increase the acceptability of a judgment. 

 
4.5.8 The court system (1993-1995)

Heinrich Scholler, Ethiopian Constitutional and Legal Development (Vol. I: Essays on Ethiopian Constitutional Development (2005) at 154-157.  

Purpose of Proclamation No. 40/1993: Due to the federal structure of the administration prevalent in Ethiopia today, two court structures were envisaged. The court structure of the Central Transitional Government and that of National/Regional Self Governments. These dual structures of courts arose from the fact that the Central Government and the National/Regional Self Government had different powers and responsibilities which were defined by law. Here, we will try to discuss the Proclamation which provided the structure of the courts of the Central Government. One can cite two objectives which the Central Government Courts establishment proclamation No. 40/1993 tries to achieve. These were: to establish and organize a court system based on fundamental principles of justice which would guarantee the observance of human and democratic right to the peoples of Ethiopia, considering the fact that the courts of the previous regimes and their manner of rendering justice and inherent weaknesses and short comings; to organize the courts of the Central Government in pursuance to the spirit of the proclamation defining the powers and responsibilities of the Central Government and the National/Regional Self Govern​ments.

The central courts: The Proclamation No. 40/1993 has tried to transform the wish of the legislator into practice by fixing such provisions as to deal with its purpose. The Central Courts have as an objective to "safeguard [[...]] individual and democratic rights, freedoms, and interests guaranteed by the Constitution and ensure the maintenance of law and order and the prevalence of peace and justice. The "Central Supreme Court of the Transitional Government of Ethiopia" and the "Central First Instance Court of the Transitional Government" are established by this Proclamation. The main body of this Proclamation deals with the "Establishment of the Central Court and their Jurisdiction, Various provisions of this Proclamation have dealt with material and local jurisdictions of the Central Courts. They have dealt also with judicial jurisdictions. While defining the jurisdiction of the Central Courts a list of those cases which fall within their jurisdiction is provided.

In civil cases material jurisdiction of the Central High Court pursuant to Article 14 and that of the Central First Instance Court, under Article 18, is determined by giving due regard to the amount of money each case involves. Accordingly, the minimum amount of money which a certain civil action should involve in order for this action to come before a Central High Court is Birr 500.000. And for a Central First Instance Court the minimum amount is set by Birr 10.000 and the maximum by 500.000." This is without contradicting the fact that there are matters which fall within the jurisdiction of the Central High Court and the Central First Instance Court taking into consideration only the nature of the suit. For example, suits regarding private international law, and suits regarding nationals and foreign nationals fall within the material jurisdiction of the Central High Court, whereas, suits regarding liabilities of employees of the Central Government arising from their official duties" fall within the material jurisdiction of the Central First Instance Court. Furthermore, Article 18 (10) provides that "[...] suits to be based on the Charter or the laws of the Central Government and the subject matter of which cannot be expressed in money" fall within the jurisdiction of the Central First Instance Court.

Before analyzing the other parts of Proclamation No. 40/1993, it would be appropriate to raise a few points which are relevant to part two of the Proclamation. One of these points relates to the following provision which declares: "The judicial power of the Central Government shall be vested in the Central Courts. To what does the term "judicial power" in the above provision refer to? Usually the legislative organ of a state is the law maker while the executive organ executes those laws issued by the legislature where​as the judiciary interprets and applies these laws. In our understanding, according to the above provision the Central Courts are made to be in​terpreters of the law. But it would appear that there exists a certain provision in a certain law which contradicts the provisions contained in Article 5 (1) of Proclamation No. 40/1993. This article reads as follows: "Any question arising from the interpretation of this Proclamation shall be submitted to the Council of Representatives for decision. By this provision the Council of Representatives is made the in​terpreter of the law; a law which is issued by the same organ. 

The other point concerns substantive laws to be applied by Cen​tral Courts. Dwelling on this point, Article 8 (1) provides the following: "The Central Courts shall settle disputes before them on the basis of the Charter, International Treaties or laws of the Central Government." The usual way of making international treaties part of our domes​tic law is ratification, a power exclusively reserved for the Council of Representatives by the Charter. For example, the Convention on the Right of the Child which was adopted by the General Assembly of the United Nations is ratified by the Council of Representatives thereby ac​cepting it as the law of the land. This decree of ratification was published in the Negarit Gazetta. But this act of ratification though published in the Negarit Gazetta does not provide the text of the document which is ratified. All international treaties which are ratified by the legislative organ do not have official translations. The problem then is in the absence of such translations, are courts authorized to apply non official translations?

The last point refers to the principle of judicial review and in this regard, Article 11 provides the following:"The Central Supreme Court shall have appellate juris​-diction over judgements of the Central High Court nullifying the provisions or parts of the laws of the Central Government International Treaties as inconsistent with the Charter International Treaty, as may be appropriate, judgements of the Central High Court which determine: a provision of a National/Regional Constitution or a law to be contrary to the Charter or International Treaty; a decision of the National/Regional Supreme Court nullifying a part or a whole provisions of the laws of the Central Government, International Treaty or the Charter."

Organization of Central Supreme Court: The other basic issue dealt by Proclamation 40/l993 is organizational set up and the judicial process at the Central Courts doing so, the Central Supreme Court has three divisions: civil, criminal and labour. Each of these divisions is composed of one presiding judge and two other judges. There are situations where a division constitutes not less than five judges. The Central High Court and Central First Instance Court do have two divisions: civil and criminal "The Central High Court shall, in addition, have a labour division. Each division is composed of a presiding judge and two other judges; but there is discrepancy between the Amharic and the English versions of Article 25 (2). In the Amharic version of this provision, it is stated. "[...] where the Central Supreme Court deems it necessary, it may decide that only one judge sits in a division."Article 48 provides that Amharic is the working language of Central Court. However, where a party does not understand Amharic it is the court which furnishes an interpreter.

4.5.9 The courts system (since 1996): As an organ of government, the judiciary, is entrusted primarily to construe a law issued by a legislature and applies the same to a case before it.  In order to put this judicial power into effect, this organ needs to have courts established. These courts may be structured in various states differently depending on the form of the government or economic reality or the size of the states concerned or the combination of any of these factors. Although a country which follows a federal system will not necessarily have a parallel court structure, Ethiopia has organized a dual court structure. Consequently, we see the division of judicial power between the courts of the federal government and that of the Regions, horizontally, and again vertically among the different levels within each structure. The matters allocated to the federal courts appear to be of national concern, while matters relating to the units are left to the courts of the regions. Within the federal court structure, there are three levels of courts according to Proclamation No 25/96. Thus put from bottom to apex: the Federal First Instance Court having only original jurisdictions, the Federal High Court possessing both original and appellate jurisdiction and the Federal Supreme Court with its original, appellate and cassation powers.  Proc.No. 25/1996 allocates jurisdiction to Federal Courts mainly on two criteria:  laws and persons. Federal Courts are to settle cases or disputes submitted to them within their jurisdiction on the basis of Federal laws, international treaties, and regional laws where the cases relate to same and if not inconsistent with federal laws and international treaties. The regional states do have their own tier of courts. For instance, as per Article 3 and Article 27(b) of the Oromia National Regional State Courts Proc. No. 6/1995, the Region has four tiers of courts, namely: the Social Courts, District Courts, the Zonal Courts and Supreme Court. The Oromia National Regional State has also a cassation division within its Supreme Court. Petitions can be filed to the Cassation Division of the Federal Supreme Court from any level of the Federal or state courts, both on federal and regional matters as long as a decision being challenged is final and contains a basic error of law.

4.5.10 Cassation power: In Ethiopia, cassation, some say, was introduced in 1987. This assertion is correct if it means cassation proper i.e., cassation as it exists today was intorudced in in the year 1987. The prototype of today`s cassation seems to have a long history in this country. Thus the assertion the cassation was introduced in the country in 1987 is incorrect if it is set out to show that a remedy similar, though not identical both in shape and purpose, to the present day cassation in our country did not exist before 1987.
If we consider the intsituition before the coming to power of Hailesillasse I, we get the accounts of scholars such as M. Perham.  Perham wrote: ``after a case had been heard elsewhere, eg., by a king or other ruler of territory, a party could petition the Emperor for review and his decision was final.`` Although this power of the various emperors was said to have been motivated by their desire to see that justice is done, one may counter-argue that they did have another motive, namely, the strong desire to see laws declared by them or their sense of equity would have prevalence over the various lords in the country. The same motive dominated the earliest stage of the development of cassation in France, Italy and England.

During the reign of Emperor Hailesilasse I, there was a special tribunal referred to as the Imperial Chilot, which deviated from the then ordinary courts in peculiar ways. The emperor established an organ called ‘Seber Semi,’ meaning a body which hears petition for cassation.  Its function was to give an opinion on questions of law when such question had been referred to it by the Emperor and it did not possess the power to decide cases in accordance with the law, but can only make recommendation to the Emperor. A prototype of cassation also existed in the period between 1975 and 1987.  Proc. No. 52/1975 came up with an interesting provision. Art. (4,1,[d]) stipulated that: “Every division of the Supreme Court shall be fully constituted by three judges provided that where the President of the Supreme Court is of the opinion that the complexity of any case so requires, he may decide that a division be constituted by more than three judges.”

Thus discretion was given to the President of the Supreme Court in deciding whether or not a given case was ‘complex’ or not.  In case where a case was discovered to be ‘complex,’ more than three judges were supposed to dwell upon it. And no discrimination was made as between question of law and question of fact; the same was also true as between civil cases and criminal ones. When we consider the practice during this period, the president in fact exercised its power since there are very significant cases decided by what was then called ‘Panel’- a temporary division of the Supreme Court in which at least four judges used to sit in settling what was considered to be a complex case

Proc. No. 9/1987 heralded cassation proper.  A final decision of the Supreme Court or other courts containing a fundamental error of law was supposed to be reviewed by a division of the Supreme Court which used to be tentatively constituted. At least five judges used to sit in deciding a case when the President of the Supreme Court so decided or where the Procurator General submitted a protest.  Where the latter submitted a protest, the President had to refer the matter directly, that is, without any further scrutiny, to the division. The purpose of remedy in cassation was clearly legislated to be the correct and uniform application of law throughout the country.

All other things with respect to the cassation court being somewhat the same, two noticeable changes were introduced during the Transitional Period. To begin with, the cassation court had the power to interpret the Transitional Period Charter which could be equated with the then supreme law of the land. Finally, interestingly enough the decision of the cassation division was given the status of precedent. At present, the Cassation Division of the Federal Supreme Court, located at the apex of the present court system in Ethiopia, is a judicial unit of last resort. It considers any final court decision over any matter, whether federal or regional and regardless of the tier of the court, provided such decision contains a basic error of law.

4.5.11 Review Questions and notes

Part I Essay-type Questions 

Answer the following questions. 

1. What sense should be attached to the term `fusion of power` in the context of the development of courts in Ethiopia?

2. Define the term `amicus curiae.`

3. Describe the role of kings in the administration of justice in Ethiopia. 

4. Describe the principal aspects of the regular court system in Ethiopia after 1942.
5. Fill out the incomplete parts of the following table which is intedned to partly summarize the materials covered in this section.

	Period 
	Level 
	No. of Judges in a bench 
	No. of appeals 
	Court system 
	Relation with the executive 
	Appoint-ment of judges 
	Accessibility 
	Recognition of of traditional tribunals 

	1920`s-1942
	
	
	
	
	
	
	
	

	1942-1965
	
	
	
	
	
	
	
	

	1965-1974
	
	
	
	
	
	
	
	

	1975-1987
	four
	
	
	
	
	
	
	

	1991-1994
	
	
	
	
	
	
	
	

	1994-1996
	
	
	
	
	
	
	
	

	Since 1996
	
	
	
	
	
	
	
	


6. Article 7 of the Provisional Military Government Establishment Proclamation (Proc. No. 1/1974) stated that `` all courts of law throughout the country shall continue their normal functions`` Articles 8 and 9 of the same provided that `` A Military Court shall be established to try those who conspire against the motto `` Ethiopia Tikdem,``engage in any strike, hold unauthorized demonstration or assembly or engage in any act that may disturb public peace and security; judgement handed down by the Military Court shall not be subject to appeal.  Article 3 (1& 2) of Proc. No7/1974 established a two-level court martial (Speical General Court Martial and Speical District Court Martial) to hear criminal charges instituted against any person under the Sepcial Penal Code. No appeal could lie from the decisions of the special court martial. But decisions relating to persons charged with offenses punishable by death or imprisonment of ten years to life could be reviewed by the Head of State. Do you see any objections to the prescriptions in these provisions? 

7. Article 4/2 of the Administration of Justice Proclamation (Proc. No. 52/1975) stated that ``whenver it is necessary the Minister (the Minister of Ministry of Justice) …may assign any judge of High Court to sit in an Awradja Court or any judge of Awradja to sit in a Woreda Court.`` Article 4 of the Judical Administration Commission Re-establishment Proclamation No 53/1975 establsihed a Judical Administration Commission chaired by the Minister of the Ministry of Justice. Members of the Commission included the Attorney General, the Commisioner of the Central Personnel Agency and other three persons appointed by the Head of State. Explain the significance of these provisions. Article 6 of Proc. No 53/1975 empowered the Minister of the Ministry of Justice to issue regulations regarding salary scale of judges, prosecutors and registrars. 

8. Articles 3 and 4 of the Administration of Justice Proclamation (Proc. No. 52/1975) established a three-tire courts system namely Woreda Court (one judge), Awraja Court (one judge) High Court (normally one judge, in some cases three judges) and Supreme Court (three judges and in some cases more than three judges). What dictated the determination of the number of judges in a bench? What do you think is the number of judges in a bench and the quality and quantity of decisions?   

Part II Multiple-choice Questions 

Choose the best answer from the given choices. 

1. Identify the statement that does not properly describe the state court system in Ethiopian between 1942 and 1974.

A) The court system was accessible to the people in terms of language and of spatial distribution.

B) The court system was featured by fusion of the two arms of the state, i.e., judicial and executive powers.

C) The Zufan Chilot, whose decision was not supposed to be based on legal considerations alone, was placed at the pinnacle of the court system.

D) The court system was unitary in form following the unitary form of state the country adopted. 

E) The court system was designed to solve the problems of the previous court system in the country such as endless litigation that caused delay of justice and cost. 

F) The court system sought to give room for community participation in the administration of justice through assessors. 

G) The court system was not successful in replacing the traditional court systems. 

2. One of the following period marks a departure in the history of the court system in Ethiopia with regard to form:

A) 1942-1965

B) 1965-1974

C) 1974-1987

D) 1987-1990

E) 1991-1994

F) Pre-1942

4.6 Constitutional Development of Ethiopia  

This section discusses the main constitutional developments in Ethiopia. It describes the key features of the four constitutions of Ethiopia, namely the 1931, 1955, 1987 and 1995 constitutions. The section also touches upon the 1952 Eritrean Constiution, the 1974 Draft Constiution of Ethiopia and the Transitional Period Charter of 1991. Ethiopia put in place two constitutions that promoted the idea of empire state. The PDRE Constitution of 1987 advocated for a unitary and socialist oriented state. Then the present constitution rests on ethnicity, federalism, human rights and decentralization of political power. 

4.6.1 Pre-1931 Period: Before 1931, Ethiopia did not have a written constitution. Various emperors ruled the country without regard to such constitutional principles as separation of power and the rule of law. The emperors enjoyed absolute power; they did not know of any legal limitations. Emperors adopted unitary form of state. The absolute emperors aspired for political centralization. Force, religion and the legend of the Solomonic Dynasty served as tools of political legitimacy. Only those who could establish a link with the tradition of the Solomonic Dynasty were taken as the right persons to rule the country. Those who could not establish such connection faced legitimacy crisis. In the latter category, you can cite the Zagwe Dynasty and Emperor Theowodrows II as examples. Those kings or emperors who could show that they belonged to and were ready to defend the Orthodox religion could easily establish themselves as rulers proper. Those who failed to do so would be ousted. In the latter category, you can mention the cases of Emperor Susuneous, who converted himself into a Jesuit and Lij Eyasu, who sympathized with Muslims. Practical limitations such as the existence of power contenders and lack of effective control of the periphery by the center dictated the concession of some degree of local autonomy to the regional lords.

Tsegaye Regassa, Ethnic Federalism and The Right to Self-Determination As A Constiutional Legal Solution to the Problem of Multi-Ethinc Societies: The Case of Ethiopia (LLM Thesis, Ethiopian Civil Service College, Law Library, Unpublished) (2001)
A constitution of a given country may be unwritten or written.  In the case of an unwritten constitution, you do not find the principles of the organization of state and other principles reduced in a given document. In the case of a written constitution, you find those principles written in a given document. Ethiopia had had a constitution before 1931 but it was not put in writing. After 1931, Ethiopia started experiencing a written constitution. Ethiopia has long history of people and state. Yet, Ethiopia has little experience with written constitution. Ethiopia’s experience with written constitutions started with the 1931 constitution. During the long years of the era of unwritten constitutions, the Ethiopian society had an uncertain territorial border. This uncertain border has been shaped by the extent of conquest made by Ethiopian Emperors on the outlying territories of what is called Ethiopia today.  

Before 1931, the Ethiopian state was monarchical. Its emperors were absolute sovereigns. They were autocratic.  The monarchs led a feudal state. As any feudal system, it was hierarchical. The monarchs for various reasons left some degree of local autonomy to the regional lords.  Formally, the state has always been unitary in its structure.  The source of legitimacy of the regimes was force and religion.  Especially, the Ethiopian Orthodox Christianity that relates the bloodline of kings to Judaism through the legend of the Queen of Sheba was the principal source of legitimacy. Ethiopia, in the unwritten constitutional era, had been unitary state. The kings were absolutely sovereign supported by force and religion. The degree to which the Emperors allowed regional autonomy varied.  Emperors of the 19thc such as Tewodros, Yohannes, Menelik II, and Lij Iyyasu had the plan of unification. However, only Emperor Haileselassie I succeeded in creating a united country in the 1930s that was no more troubled by a regional lord.

Before 1931, the idea of separation of powers was absent. The idea of separation of state and church was also absent in the Ethiopian legal tradition.  The King was not only the supreme executive but also a center of legislative and ultimate judicial power.  Even during the written constitution time, Emperor Haileselassie I used to preside over an Imperial court named the Zufan Chilot. Another concept that was absent to Ethiopia's legal culture was of federalism. The principles of rule of law, limited government and of human rights were generally unknown during the time of unwritten constitution in Ethiopia. There was no systematic mechanism of handling problems of diversity except through conquest.

Although constitution in Ethiopia is as old as the history of the state, there were also rich heritages of customary constitutional laws. One example is the Gada System, which elaborates systems of separation of powers and democratic governance.  This could be judged as impressive as the written constitutions of the modern times.  The system has limited the concentration of power in order to avoid dictatorial rule. It had separated governmental functions. Gada in traditional forms incorporated the values of representative government and believed in the periodic change of leaders.  In many ways, Gada operated on a participatory form of government. Regular discussions and consultations were part of the overall power structure.
Assefa Fiseha, Federalism and the Accomodation of Diversity in Ethiopia: A Comparative Study,(Netherlands, Wolf Legal Publishers, 2005/06) at 19-21.

In theory, it is often stated that the throne`s authority was absolute. But it was not so in pactice. Primarily, until the twentieth century where provincial nobilities were effectively and systemactically abolished, the Ethiopian state did not possess the structure and means required to impose the absolute claims the throne may have demanded. The vastness of the empire, the geographical obstacles, absence of transport and communication facility, fiscal and manpower constraints ethnic, linguistic and regional disparity, hindered direct central authority. To the extent that the central power was hindered, it meant also that regional forces enjoyed themselves as autonomous kingdoms merely acknowleding the existence of a distant emperor. Indeed, the administration of the state was carried out by the nobility (the kings), a group that resisted the attempts for centralization. Even though the status, power, and privilegs of the nobility depended on the appointment and grants dispensed by the emperor, quite naturally the nobility strove to secure continuity of status and privileges vy rendering both office and status sometimes hereditary and free of royal control. Apponitments were often given to leading families in the area, since provincial sentiments usually precluded the appointment of outsiders. The more powerful provincial kings were sometimes contenders for the throne itself. As Levine stated rightly: the perennial tendency of certain regional families to become endowed with an aura of legitimacy in their own right often was a threat to itself. When a conducive envrionemnt was found, provincial forces never hesitated to crown themselves emperors. This demonstrates the fact that they were not only administrators of decentralized power by right, but they were also potential contenders to the throne. 

Secondly, tradition and religion also imposed limits on the power of the Emperor. Some authors argue that Ethipia had experience with constitutional government that predated by many centuries the promulgation of the written constitution in the 20th century. If a constitution is defined, as stated by Clapham, `not as written document but as set of practices which guide the exercise of political power, then Ethiopia enjoyed constitutional government over a long period of time.` One aspect of the constitutional practice limiting the power of the emperor, emanated from the famous Kibre Negast, a document of great relevance in explaining the constitutional documents in the entire world. This is probably one of the oldest constitutional documents in the entire world. Written in 1320 by a group of authors from Axum, interestingly after the downfall of the Zagwe Dynasty, (roughly from 1137 to 1270, that succeeded the Axumite state, and belived to have usuraped power without belonging to the Solomonic line) and during the reign of Yikuno Amlak, an Amhara from Wollo, who overthrew the Zagwe Dynasty and inaugurated a dynasty which called itself `Solomonic` to emphazise its legitimacy as opposed to its predecessor. Among other things, the Kibre Negast defined the core of the Ethiopian ethos and the source of legitimacy of the Emperor. It provided the rules for succession for the highest office. Accordingly, no one except the descendants of King of Solomon shall ever reign to the Ethiopian throne. It also provided about the complex organization of the Imperial court and government and regulated the relation between the state and the church. These rules combined together played a curical limit to whoever failed to claim the legend.Even when one succeeded to the throne by might, its legitimacy was questioned immediately and would subsequently lead a downfall. The cases of Emperor Tewodros and Michael Sehul represent good examples. The former`s inability to expressly affiliate with the Solomonic line as his radical position against the church frustrated his project of building a centralized state. The latter who was known for making and unmaking seats to the throne in Gondar although he was capable of throning himself, never claimed it probably because he failed to affiliate himself with the same line. 

Religion was another crucial factor. Indeed the connection between emperors and church was so strong that the imperial authority was committed to the church`s faith. The emperor was required not only to be a believer of ancient Orthodox Christianity but also required to defned it. Religious conversion is one charge, which was not tolerable. Rulers who violated this injunction fortified the allegiance of their subjects and their right to the throne. To mention a few, Emperors Ze Dingil (1603-04) and Sysneus (1607-32) were removed from the throne because of their conversion to Catholisim. In 1916 the charge of alleged apostasy, however obscure the fact may be, was instrumental in the overthrow of Lij Iyassu. It is not surprising then that Christianity remained state religion until 1974. 

For the most part, consciousness of unity and autonomy co-existed more or less in the balance the emperor slightly prevailed over regional forces. The plurality of kings, with the Niguse Negast above them signifies some kind of federal or confederal government structure. The throne represented the symbol of unity and regional forces exercised decentralized power. The Neguse Negast de facto with national matters while the kings excerised powers over matters of local interest. There is no doubt that this represents in the words of Livingstone, a typical federal society. These essential features of what we understand today as the federal principle. Suffice to emphasize that before the emrgence of the modern federal system in the United States in 1787, its features were never as clearly articulated as they are today. The more amorphous confederate form was predominant. 

The beginning of the twentieth century marked the first serious attempt to curb the autonomy of the regional forces. It was in 1906 that Emperor Menlik II (1889-1913) could at any time take away the authority of the highest rases without giving any reasons for his action. But this is far from the measures taken by Haile Selassie. According to Levine Menlik did not decisively undercut the authority of the great provincial lords towards the end of his reign the provincial rases became largely independent. It is true that the power of Jima Aba Jifar II survived for instance unitl 1932.

The coming to power of Emperor Haile Selassie in 1930 and the subsequent issuance of the 1931 Consitution, the first written constitution in the history of the country, marks a new epoch. It heralded the end of the role of the duality that existed for centuries. Provincialism and or the autonomous kingdoms, the traditional check against the power of the king of kings, were completely absorbed into the centralized administration. Haile Selassie in conformity with his policy of centralization refused to confer the title of kings, thereby disappointing expectations at the time of his coronation. This is particularly clear from the nature of the houses established under the 1931 Constiution. The emperor made sure that all potential contenders for power were members of these chambers that in effect had only an advisory role.

Apart from the introduction of the modern army after dissolving private armies of the regional notables, Haile Selassie`s measure of direct individual taxation without the involvement of the intermediary natobales which in a way centralized the taxation system, hit hard the economic base of those regional notables. Their right to collect tax was taken over by the center.  Nor did the 1974 revolution, which gave a mortal blow to the old monarchy, bring any change in the move towards more centralization of power. As far as regional autonomy is concerned, except for the change of ideology from the Solomonic genealogy to Socilaism, the centralist character of the state remained intact and was even strengthened to a degree that far exceeded the imperial regime. 

4.6.2 The 1931 Constitution: The excrepts reproduced below discuss the sources, the significance, the contents and the shortcomings of the 1931 Constiution. The texts outline the fators that necessitated this constitution as well. 

kÇT© �ÃK eLc?፣ QÃ¨‚“ ¾›=ƒ¿åÁ �`UÍ /›=”ÓLÉ v´/ 1— SêNõ/ (1929) Ñê 142 

QÑ S”Óeƒ eK TqT‹”-ukÉV ²S” u›¨<aäU u�eÁU u›õ]nU u=J” ’Ñe�~ Q´u<” �”ÅðnÇ†¨< uT>Ñ²<uƒ Ñ>²? u’Ñe�~“ uQ´u< u’Ñe�~U u?} ²SÊ‹ S"ŸM ሁከትና መለያየት ነበር፡፡ ይህንንም የw²< ›Ña‹ ›e}ÇÅ` �]¡ Áe[ÇM::vÑ^‹” u›=ƒÄâÁU �”Å²=I c=Å[Ó Ã•` ’u`:: eK²=I G<Ÿƒ“ SKÁ¾ƒ ’u`:: ÃI””U K›Ñ³³‹” QÓ �Ç=•[¨< K¨^j‰‹”U uQÓ ¾}SW[} ›Ñ³´ KTq¾ƒ Q´v‹”U ¾S”Óe~” e^ }"õÃ J• �”Ç=Ÿ�}M KTÉ[Ó ›eu” Ñ“ ¾›=ƒÄêÁ S”Óeƒ ›MÒ ¨^i“ vKS<K< eM×” �”Å^c? J’” dK” QÑ S”Óeƒ c=qU KS”Óe~U KQ´u<U ƒMp ØpU ¾T>ÁS× SJ’<” K”Óeƒ ²¨<Ç=~ ›e�¨<k” ’u`:: ’Ñ` Ó” ÁKQÑ S”Óeƒ ›Ñ`” SÓ³ƒ ØpT†¨< ¾J’ ›”Ç”É ƒLMq‹ S(”„‹ QÑ S”Óeƒ ¾qS �”ÅJ’ ¾”Óeƒ ²¨<Ç=~” T°`Ó“ eM×” ¾T>ÁÑAÉM �ÁeScK< eK }“Ñ\ u²=I U¡”Áƒ ›dv‹” dÃðçU q¾::
u²=Á Ñ>²? U”U �”(” vKS<K< eM×” �”Å^c? w”J” uS(ŸK< ¾T>Áe†Ó` ’Ñ` ’u[uƒ:: ƒMMl” Ñ<ÇÃ G<K< ŸSðçS< ›ekÉV KÓ`T©ƒ ”Óe} ’Ñe�ƒ ²¨<Ç=~ ›e�¨<n†¨< ’u`:: Ñ<Ç¿”U �`d†¨< ¾T>kuK<ƒ c=J” u„KA �”Ç=ðçU ›Å`ÒKG<:: ¾TÃkuK<ƒ c=J” Ó” �¾SLKcG< ŸTe[Çƒ uk` vKSK< eM×” �”Å^c? ’˜ wÂ u�ÃM KSe^ƒ“ �`d†¨<” KTd²” ›MðpÉU ’u`:: U¡”Á~U u²=I ¾}’d vÑ` ¨<eØ G<Ÿƒ �”ÇÃJ”“ ¾c¨< ÅU �”ÇÃðe SÖ”kp ¾T>ÁeðMÓ eK ’u` ’¨<:: eK²=I QÑ S”Óeƒ TqS<” uƒ°Óeƒ ›q¾G<ƒ:: ’Ñ` Ó” ”Óeƒ ²¨<Ç=~ uSÒu=ƒ 24 k” 1922 ¯.U ([( u%EL ²¨<Æ”“ ²<ó’<” uT>Ñv QÓ eK ¨[c” kÉV u�”Å^c?’ƒ dK” ›eu’¨< ¾’u[¨<” QÑ S”Óeƒ” KTqU q[Ø”:: eK²=I ¾M¿ M¿ ›Ña‹” QÑ S”Óeƒ S`U[” ¾¨<ß ›Ñ` MTÉ“ ƒUI`ƒ ÁL†¨<” "Ñ\U ¨<eØ Á¨<^Í¨<” MTÉ“ ¾kÉV¨<” �]¡ ¾T>Á¨<l c­‹ S`Ö” Ÿ²=G< Ÿ¨<ß ›Ña‹ QÑ S”Óeƒ K›=ƒÄåÁ Q´w ¾T>eTT¨< }S`Ù �¾}ª× �”Ç=k`wል” ›²´”::

}êöU k`x �— ŸS[S`’¨< u%EL ŸSdõ”~ ¨Ñ” ^e ካሣ �ÃK<፣ ^e �ÃK< }¡K HÃT•ƒ፣ ^e e¿U S”Ñh፣ ^e Ñ<Ód ›`›Á፣ ^e �U\ �ÃK YLc? ፣ ŸT>’>eƒa‹ ¨Ñ” ¾Ù` T>’>eƒ\ ò�¨<^] w\ ¨MÅ Ñw[›?M ÁÑ` Ó³ƒ T>”eƒ\ u=ƒ¨ÅÉ ¨MÅ éÉp ÑAg< ¾¨<ß Ñ<ÇÃ T>’>eት\ wL‚“ Ñ@� %\Ã ¨MÅ eLc? ¾êQðƒ T>’>eƒ\ çNò ƒ�²´ ¨MÅ SekM �]Ÿ< ŸSኳ””ƒ ¨Ñ” ÅÍ´T‹ ÃÑ²< uÏa”É }¡K Nª`Áƒ v”É’ƒ �”Ç=S[U\ƒ“ KSð[U ¾}²ÒË ›É`Ñ¨< �”Ç=Ák`u< ƒ�³´ cÖ”::

�’²=IU ’Ñ\” S`U[¨< KSð[U ¾}²ÒË ›É`Ñ¨< �”Ç=Ák`u< ¾�²²<ƒ c­‹ u›dw dÃÒÖS< eK k\ w²< Ñ>²? u�— òƒ c=Ÿ^Ÿ\uƒ qÃ}¨< ’u`:: ŸSdõ”~ ^e �U\ w‰ ›du<” ŸT>’>eƒa‹“ ŸS(””~ Ò^ ›É`Ô ’u` �”Í= ¾k\ƒ ›^~ Sdõ”ƒ u›dw ›”É J’¨< ’u`::

¾Sdõ”~ ›dw ›=ƒÄåÁ u¾ƒMMl ›¨<^Í }ŸõKA KSdõ”~ KMÏ ¾T>ÁMõ `eƒ �¾J’ �”Ç=cØ u”Ñ<c ’Ñe~“ uS”Óe~ LÃ ƒMp ¾¨”ËM e^ W`}¨< "M}ScŸ[v†¨< uk` ²^†¨< �”ÇÃ’kM u¾¨<e×†¨<U ÁK¨< ¾Á¨<^Í¨< vLvƒ ¾Á²¨< Ó³ƒ `eƒ J•Kƒ KSdó”~ �¾Ñu[“ �¾�²² �”Ç=•` ’u`:: uÖpLLU ¾ò¨<ÇM S”Óeƒ TKƒ ’¨<::

¾T>’>ea‹“ ¾Sኳ””~ ›dw Ó” ›=ƒÄåÁ u¾ƒMMl ›¨<^Í }ŸõKA KSdõ”ƒ“ KvLv„‹ KMÏ MÏ ¾T>ÁMõ `eƒ J• Ÿ}cÖ“ g<Sƒ u²` ÃG<” Ÿ}vK ¨Å òƒ ¾T>’d¨< ƒ¨<MÉ �”ÅU” K=J” ’¨<:: u=T`e u=ÁÑKÓMe g<Sƒ“ Ó³ƒ ŸLÑ– ›=ƒÄåÁ ›Ñ_ “ƒ KTKƒ �”ÅU” Ã‹LM:: eK²=I ›G<” ÁK<ƒ Sdõ”ƒ“ vLv„‹ Øóƒ (M}Ñ–v†¨< vÑ` Ñ»’ƒ w‰ Ãq¿ Øóƒ }Ñ˜„v†¨< u=h\ ¨ÃU u=V~ Ó” uÓ³�†¨< °¨<kƒ“ ‹KA� ÁK¨< T”U ›=ƒÄåÁ© �”Ç=jUuƒ ÃG<” �”Í= K²` TKó ¾T>Ñv ’Ñ` ›ÃÅKU:: Ç\ Ó” MÐ‰†¨< u°¨<kƒ“ vÑMÓKAƒ �”Å K?KA‡ c­‹ J’¨< u=Ñ–< ”Ñ<c ’ÑY~ �”Ç¨k u›v„‰†¨< Ó³ƒ ¨ÃU uK?L T°[Ó eõ^ Ãg<T†¨< �”Í= Ó³�†¨< KMÏ MÏ ¾T>ÁMõ `eƒ SJ’< uQÑ S”Óeê c=éõ �Ã�¾”U ¾T>M ’u`::

Sdõ”~U ÃI” Ák[u<ƒ” ›dw T>’>ea‹“ S(””~ �”ÇM}kuK<ª†¨< v¿ Ñ>²? ÃIU "MJ’ Ÿ²=Á¨< ŸÓ³�‹” Ÿw²< ›¨<^Ð‹ ¨<eØ �”Ç”Æ ›¨<^Í w‰ KMÏ MÏ ¾T>ÁMõ ’¨< }wKA uQÑ S”Óeƒ ÃéõM” ¾T>M ›dw ›k[u<:: T>’>ea‹“ S(””~ Ó” ÃI”U ›dw ›MkuMU wK¨< uò}—¨< ›dv†¨< ç’<::

�—U K²=I e^ ¾S[Ø“†¨< c­‹ u›dw SKÁ¾�†¨<” ucT” Ñ>²? G<K~U ¨Ñ•‹ ›dv†¨<” Ÿ’Te[Í¨< uêQðƒ �”Ç=Ák`u< ›É`Ñ” ŸS[S`’¨< u%EL ”Ñ<c ’Ñe~ KSdõ”~U u=J” KK?KA‹U ¾S”Óeƒ ›ÑMÒÄ‹ u=J” `eƒ“ Ñ<Mƒ KSƒŸM Ã‹LM ¾T>M ›”É ¡õM uQÑ S”Óe~ Ãéõ“ ¨Å òƒ ›ÑMÑKA�†¨< �¾�¾ �”ÅT>ÁeðMÓ ÃÅ[ÒM �”Í= ¾ò¨<ÇM S”Óeƒ u¯KU LÃ Sp[~” �Á¨p” ›G<” �”Å Ñ“ Á”’< ›ê”}” uQÑ S”Óeƒ Séõ ¨ÃU ÁK QÑ S”Óeƒ SÓ³ƒ ¾TÃÑv SJ’<” KSdõ”~ ›e[É}” }×`„ }êö �”Ç=ð[U ÃG<” uTKƒ ’Ñ\” q[Ø”::

4.6.3 Review questions

1. In his own opinion, what prevented Emperor Haile Selassie I from pushing for a written constitution while he was serving as a regent?

2. State the relative position of the nobility and the ministers on the content of the draft constitution as described by Emperor Haileselassie I. Was the struggle between the two groups a question of merit verus blood or some thing else?

3. Who won the struggle for power in the 1931 Constitution?

Tsegaye Regassa, Ethnic Federalism and The Right to Self-Determination As A Constiutional Legal Solution to the Problem of Multi-Ethinc Societies: The Case of Ethiopia (LLM Thesis, Ethiopian Civil Service College, Law Library, Unpublished) (2001) 

This period starts with the promulgation of the first written constitution in 1931. This constitution had a couple of functions. Domestically, it was designed to serve as an instrument of legitimatization of the powers of Ethiopian monarchs. Internationally, the constitution was meant to play the role of modernization. The constitution established the legal framework for absolutism. The constitution "legalized the emperor's absolute powers in appointments and dismissals, the rendering of justice, the declaration and termination of wars, and the granting of land and honors."  Moreover, the constitution snatched the power of the traditional nobility to sign treaties with foreign states in their own rights.The constitution looked more like an agreement between the monarchy and the nobility, inclining the balance in favor of the monarchy. The constitution was an attempt to grant Ethiopia a modernized image to the outside world. The constitution at the same time served as an instrument of compromise between tradition and modernity.  
Bajerond Takla-Hawariyat drafted the Constitution of 1931. He was the Minister of Finance. The draft was then submitted to the major noble men of the country. The draft was promulgated after the nobles had discussed and approved it. The nobility participated in the process of making the 1931 Constitution because Emperor Haile Selassie I wanted to give further weight to the document. The constitution had greatly reduced the powers of the nobilities in the provinces. Even if the nobility participated in the process of making the constitution, they were unable to change those parts of the constitution that limited their power.  The Emperor, for his part, had difficulties in enforcing it on the nobility in the provinces.

There were two major sources: traditional sources and the Maji Constitution. As a mode of putting together the tension between the traditionalist nobility and the modernizing monarch, it used the 1989 Meiji Constitution of Japan as a model. In addition to the main text of the constitution, Takla-Hawariyat prepared a law implementing and expanding parts of the Constitution. This legislation can be called an implementing law. The Emperor had taken much powers from the nobilities. He stated this snatched powers in the constitution and made himself an absolute ruler. However, he needed to give some sort of concession. He stated those minor concessions to the nobilities in the form of an implementing law. The implementing law contained the law of the Imperial House referred to in the Constitution. The implementing law gave further powers to Parliament. The implementing law granted a number of minor privileges to the great lords. The implementing law gave privileges to the nobilities in the form of price Emperor Haile Selassie I had to pay in order to get support from the nobilities.  The implementing law was not published at the time. Without those concessions to the nobilities, his rule would face some degree of problems. The legal status of the implementing law was not clear.

The Constitution was an instrument of centralization under the Emperor. The Constitution reflected the traditional principle of absolute imperial power without the practical limitations, which modified it. The Emperor received the entire executive power over both central and provincial government. The nobility and provincial governors were granted no independent authority. The newly instituted Parliament provided no check to the Emperor. The Emperor could disregard the human rights provisions of the Constitution in emergencies. The Constitution reflected the centralizing policies of the time. The constitution provided the formal basis for a process of centralization necessary both for national unity and for effective modernization.

The Constitution was an instrument of modernization. The Constitution followed the tendencies of the period by adopting a cautious and gradualist approach.  A Parliament was founded. But, the Parliament was given powers only of discussion. The Emperor appointed the members of one chamber.  The nobilities appointed the members of the other chamber. A number of rights were recognized, subject to limitation by law. A democratic or liberal constitution, however, could not at that time have been implemented. The constitution did not make any distinction between different branches of government. However, the 1931 constitution could be taken as a beginning for Ethiopia to experiment with a written constitution. The constitution founded the Parliament. The constitution lacked implementing legal or administrative machinery.  It was subject to no judicial interpretation. The provisions on rights could have had little relevance to a people to whose traditions they were largely strange. The power of the Emperor over the provinces was expanded. Relations between the Emperor and the executive branch of government were left so vague.  The major part of the document simply confirmed in the Emperor powers. 

In its content, the 1931 constitution was "a royal charter guaranteeing rights and privileges to the nobility." The constitution created a semblance of a bicameral parliament whose Upper House is strong, composed of important members of the nobility, and whose lower House had an advisory role.  There was no popular election of any of the members of the Houses. The Upper House members, being important members of the nobility, were to be handpicked by the monarch, while the members of the Lower House were nobles elected by the nobility in the Upper House. The Houses served as a communication bridge between the government and the people. The 1931 Constitution established a ministerial executive and a judiciary of regular and administrative tribunals with the Emperor's Court (Zufan Chilot) as the last court of appeal. 

The Constitution did not address the issue of ethnic and religious diversity. The constitution did not contain the rights of citizens. The constitution, being a written law, however, started a period of legal formalism. This means, the constitution necessitated decisions to be made in conformity to the text of law.  Although there was a written law (e.g., the Fetha Nagast) applied in the highland Ethiopia for long, the fact of the existence of customary and religious laws had forced the Ethiopian judge to dispense justice without any need to conform to laws.  Thus, in the absence a written law and in the presence of diverse customary rules officials such as judges had had wide discretion in their decision making powers. The written constitution was the beginning step to limit the officials` discretion.

Two factors made the 1931 constitution inadequate. One was the changing political climate of the early nineteen-fifties. And especially Ethiopia’s  Federation with Eritrea in 1952 led the country to revise its constitution. As compared with the liberal Constitution adopted in Eritrea, the 1931 Constitution seemed somehow backward. Emperor Haileselassie I hoped that a new constitution might be used to bring Eritrea more closely under the control of the central government in Addis Ababa.  Supporters of reform further urged that Ethiopia was being criticized for the illiberality of the existing Constitution both abroad and by the growing number of educated Ethiopians. These supporters thought that it would be wise to anticipate demand for change before it became obvious that the government was giving in to pressure. The revision of the Constitution thus followed closely from the political development of the time…
Jay Clarke, Seeking a Model for Modernization: Ethiopia`s Japanizers, Selected Annual Proceedings of the Florida Conference of Historians 11 (Spt. 2004) at 35-51. 

Ethiopia’s Constitution of 1931, modeled on Japan’s Meiji Constitution of 1889, best illustrates Ethiopia’s desire to follow in Japan’s progressive footsteps. As the emperor himself put it in a speech on the occasion of his signing the constitution on July 16, 1931: ``Everyone knows that laws bring the greatest benefits to mankind and that the honor and interest of everyone depend on the wisdom of the laws, while humiliation, shame, iniquity, and loss of rights arise from their absence or insufficiency.``
The constitution paid homage to the traditionally absolute, imperial power. The emperor held executive power over the central and provincial governments—the nobility and provincial governors receiving no independent authority. The newly instituted parliament, which had only powers of discussion, provided no check on the emperor, who could disregard the human rights provisions of the constitution in emergencies. For the most part the constitution merely confirmed powers to the emperor, which he would have exercised in any case. In short, the constitution was an instrument of centralization under the emperor—such centralization was necessary for national unity and effective modernization. The constitution, however, merely echoed modernizing developments and did little to further them. Its only direct result was the founding of the parliament, but in no other field was there legal or administrative machinery available to implement it. The constitution was subject to no judicial interpretation, and the provisions on rights had little relevance to a people to whose traditions they were largely alien.

The emperor had ordered the Russian-educated intellectual and "Japanizer," Bejirond Tekle-Hawaryat to draft the constitution. Tekle-Hawaryat examined copies of the English, German, Italian, and Japanese constitutions for their usefulness to Ethiopia; he also read works on Japanese history, politics, and economy. His guiding principles were to maintain the monarchy as the basis of Ethiopia’s unity and to protect the public from arbitrary rule. He and his advisers, Heruy and Ras Kasa Darge, wrote a draft, which the emperor modified. Then the leading nobility and rulers of each region approved it. In his capacity as finance minister, he introduced the constitution to Ethiopia’s Parliament.

With only a couple of exceptions, when comparing the 1889 Japanese constitution and the 1931 Ethiopian constitution, even the chapter divisions were identical, and in both cases, the guarantees of civil liberties were constrained by nullifiers such as, "within the limits provided for by the law" or "except in cases provided for in the law." The two constitutions were similar not only in content, but also somewhat in origins. Both were "granted" from above; both were intended as a foundation for strong monarchical government rather than for popular representation—that is, sovereignty represented in the emperor; both consciously borrowed from outside sources; and both were preceded by a period of deliberation to choose the type of constitution best suited to the two countries’ needs.

In Japan, the period of deliberation was quite extensive. An Imperil edict in 1876 mandated the preparation of drafts of a national constitution, and the revision of drafts continued into 1887. The Meiji Constitution was finally promulgated on February 2, 1889. Deliberation took much less time in Ethiopia. Hayle Sellase revealed in his memoirs that, although the idea of a constitution had first occurred to him while heir to the throne, he had had to abandon the idea in face of opposition from Empress Zawditu instigated by some of the nobility. Serious work in formulating the constitution could begin only after April 1930 when the empress died and Teferi had ascended to the throne. Thus, the constitutional writing process in Ethiopia lasted only slightly over a year.
4.6.4 Review questions 

Answer the following questions.

1. State the similarities between the 1931 Constitution and the Meji Constitution. Any differences between them?

2. Why did Ethiopia try to imitate the Meji Constitution?

3. Who drafted the 1931 Constitution?

4. Which sources other than the Meji Constitution were taken as input in preparing the 1931 Constitution?

5. What was the central guiding principle behind the 1931 Constitution?

6. Did the 1931 Constitution contain provisions relating to human rights?
7. Describe the composition and the relative importance of the two houses under the 1931 Constituition.  

4.6.5 The Ethio-Eritrean Federation (1952-1962)

The excrepts below describe the historical and political contexts leading to the adoption of the 1952 Eritrean Constiution as well as the fate of the federation. 

Assefa Fiseha, Federalsim and the Accomodation of Diversity in Ethiopia: A Comparative Study,(Netherlands, Wolf Legal Publishers, 2005/06) at 28-32.

The territory now called Eritrea was historically an integral part of Ethiopia since the Axumite Era in the first century AD. Eritrea did not exist as an entity of its own prior to 1890 when it was created by Italy. The historical and cultural background of the Christian Eritreans is identical to those in Tigray. The language Tigrigna is the same as the one spoken in Tigray and belongs to the family of Semitic languages. The Tigrayans, therefore, form a solid bridge connecting Eritrea with the rest of Ethiopia. The death of Emperor Yohannes in 1889 and the shift of center of power from Tigray to Showa created a favorable condition for Italian colonial expansion.

Between the years 1869-1889 Italy insisted on expanding southwards, despite suffering defeats brought upon them by Ras Alula at Dogali.  As early as 1887, Menlik the King of Showa had expressed readiness to negotiate with the Italians about supplies of arms in exchange for concession of territory, if this would ensure his speedy accession to power.  Menlik seized the opportunity provided by the political vacuum created and sealed an Italo-Ethiopian pact, the treaty of Wuchale, in May 1889.  As a result, part of the territory was ceded and in January 1890, Eritrea was born as an entity.  In spite of the treaty of Wuchale, Italy continued expanding southwards and occupied some territories leading to the famous Battle of Adwa in 1896.  Even after the battle of Adwa, the treaty of Addis Ababa (October 1896) which abrogated the treaty of Wuchale, recognized the independence of Ethiopia, but confirmed the Italian possession of Eritrea until 1941.

Menlik was in no position, according to some writers, to expel the Italians from Eritrea and he left Eritrea in Italy's possession.  Controversies exist as to why Menlik did not insist on expelling Italy from the whole of Eritrea as a victor of this famous war in history.  One version of the controversy states that he was compelled to halt rurther Italian expansion into his territory owing to geopolitical and logistic reasons.  If Menlik pursued pushing the Italians out as Ras Alula had wished, then Italy could send more reinforcement and the hard won victory could be lost.  Whereas the other version states that the territorial cession is seen from the angle of the then existing rivalry between Tigray and Showa.  One should note the fact that Menlik was consolidating his power both in terms of weapons and territory when Emperor Yohannes was busy fighting  foreign forces.  Because of this, they believe Menlik gave the territory to Italy in a bid to weaken his northern rivals.  For instance James Paul recently wrote: 'Menlik's 1896 post Adwa treaty with Italy guaranteed Ethiopia's independence within settled borders in exchange for its recognition of Rome's sovereignty over the territory still occupied (even after Adwa) by reinforcing Italian armies based in Asmara. Thus was created in a legal sense a new typical artificial colonial territory, which Rome named Eriterea.  Menlik was praised for his real politik but in appeasing Italy's colonial appetite he had sanctioned the partitioning of the Tigrayan peoples; those north of the Mereb River became subjects of an Italian colonial rule and those to the south remained independent Ethiopians but were governed by a new monarchy from distant showa.

As a result, from 1890 until its liberation in 1941, Eritrea was administered as a colony by the Italian colonial Ministry, under a governor nominated by the Italian king.  After liberation Eritrea remained under British rule till 1952.  After World War II Italy renounced all right and title to its colonies and the Treaty of Peace signed in Paris in 1947 provided for the final disposal of the former Italian colonies to be determined by agreement among the four allied powers, the USA, USSR, UK and France. Failing agreement, the matter would be submitted to the UN General Assembly for disposition. The four victorious allies established an investigating committee to come up with a proposal on the future of Eriterea. The United States based on its interest in the region and good relations with the Emperor was keen to see Eritrea joined to Ethiopia in unity. The USSR and some Afro-Arab countries were on the other hand opposed to this move. They took the position that only separate existence could guarantee the sovereignty and progress of Eritrea. At the same time, however, they were sympathetic to Ethiopia's need for access to the sea.  Because of disagreements the matter was referred to the United Nations.  In November 1949 the General Assembly set up the United Nations Commission for Eritrea, constituting members from Burma, Guatemala, Norway, Pakistan and South Africa whose task was to visit Eritrea and after taking into account the interests of the inhabitants and the interests of all the countries involved to report its findings to the UN.  The findings were however divided.  Burma and South Africa proposed federation with Ethiopia, Norway proposed union with Ethiopia while Pakistan and Guatemala proposed UN trusteeship for ten years and independence to follow thereafter.

In the period preceding the federation, the demand of political parties in Eritrea was diverse concerning the destiny of Eritrea. Many Eritreans demanded unity with Ethiopia, others requested for immediate independence and still others urged for a partition or at least a different status for the western side of the province. In short, the internal situation was divided. On the Ethiopian side, Haile Selassie demanded the full incorporation of Eritrea and nothing less.  Ethiopia's claim was based on her need for access to the sea and by the claim of historical title and cultural affinity of the two populations. Furthermore Ethiopian diplomats successfully invoked the OAU principle of non-territorial intervention in the internal affairs of the state and the need to respect the territorial integrity of African States whose territories were defined by colonial borders. Ethiopia argued that if Eritrea's plea received a hearing, it would upset the entire post-colonial African state system as legitimized by the Cairo Resolution of the OAU in 1964.

The proposal by South Africa, Norway and Burma, constituting a majority, was finally approved by 46 to 10 with four abstentions. The Eritrean domestic situation, the international context and Ethiopia's case finally brought what is commonly described as the 'compromise formula,' which became UN General Assembly Resolution 390 A(v). The UN General Assembly passed this resolution of December 2, 1950 and the Resolution stated that Eriterea should form 'an autonomous unit federated with Ethiopia under the sovereignty of the Ethiopian crown.' The first seven Articles of the Resolution passed by the UN General Assembly on December 2, 1950 formed the Federal Act. A draft constitution prepared by UN experts was submitted to an Eritrean Assembly and the latter adopted it on 10 July 1952. By Proclamation No. 124 of 11 September 1952 the Eritrean Constitution with the Federal Act was put into force in Negarit Gazetta.  At this point in time, the federation of Eritrean with Ethiopia came into effect.  The Federal Act as well as the Eritrean Constitution provided for a 'federal arrangement between the two governments.  According to the Constitution "Eritrea is an autonomous unit federated with Ethiopia under the sovereignty of the Ethiopian Crown'.  The government of Eritrea was authorized, as a manifestation of its autonomy, to exercise legislative, executive and judicial powers.  The actual division of power under the federal act vested a number of basic functions in the federal government notably defense, foreign affairs, currency and external trade while reserving residual powers to the Eritrean government. These included civil and criminal law, police, health, education natural resources, agriculture, industry and internal communication.

Many controversies arose over the ambiguity of some of the concepts included in the documents as well as over the whole federal compromise. There seemed a consensus that the term `autonomous unit` signified not a sovereign state but rather a politically organized unit linked federally with Ethiopia and that the phrase under the sovereignty of the Ethiopian crown implied that the federation not the autonomous unit, enjoyed sovereignty.

More controversial were the status of the federation and its subsequent dissolution in 1962.  Closer observation of the 1955 Constitution and the Eritrean Constitution seems to suggest that Eritrea was only an autonomous region rather than a full-fledged unit in a federation, as we understand it today.  The Resolution characterized Eritrea as 'an autonomous unit federated with Ethiopia under the sovereignty of the Ethiopian Crown'.  It did not accord Eritrea the status of a state in a federal union with Ethiopia. In a federation resulting from two units, one would expect there to be three institutions. The two constituent units and one other overarching federal government for both of them.  Furthermore, a supreme constitution which both units submit to, is a requirement.  None of them existed in the UN sponsored federal compromise.  The Resolution had provided for a Federal Council, an institution that was a faint approximation of a federal body.  This body was to comprise Ethiopian and Eritrean representatives in equal numbers and advise the Emperor on matters of the federation.  The Council was simply ignored and practically done away with before it could even start functioning.  As a result, the federal powers belonged to the Ethiopian government.  The Ethiopian Emperor was the sovereign, the Ethiopian courts were the federal courts and the Ethiopian Ministers were the ministers of the federal government.  Tekeste states, 'For all intents and purposes the resulting relationship between Ethiopia and Eritrea was not in the least federal.  Even according to the intentions of the union, Eritrea was not granted a federal status but only a status of autonomy.

However, this constitutional ambiguity could not serve as a justification for not implementing even the regional autonomy.  Even Eritrea's mere status of autonomous region was not tolerated by Haile Selassie's regime.  The reasons as stipulated by many writers seem to relate to the nature of the two incompatible Constitutions. Ethiopia by then had a feudo-monarchichal system of government, ideologically sustained by some notion of the divine right of kings.  It was imperial.  The emperor ruled as an absolute monarch and as head of an empire every part of which he sought to subordinate to himself. The government had a notion of territorial integrity that was incongruent with federal or other structures of decentralization and hence the dissolution was no surprise.  By contrast, the Eritrean Constitution was one modeled on those of Western democracy.  It provided for three branches of government based on rule of law, it stipulated for fundamental freedoms and a multi-party system.

Haile Selassie demonstrated a considerable diplomatic success when he orchestrated a federation between Ethiopia and Eritrea with the approval of the UN.  However, the regime lacked the political wisdom and political will to maintain the regional autonomy.  As early as 1955 the Emperor's representative in Eritrea already hinted at the fact that 'there are no internal or external affairs as far as Ethiopia is concerned…' and pointed out that 'the affairs of Eritrea concern Ethiopia as a whole and the emperor.' In 1958 the Eritrean Assembly voted unanimously to abolish the Eritrean flag and use only the Ethiopian flag. In 1959 the Ethiopian Penal Code replaced the existing legislation in Eritrea.  In 1960 the Eritrean assembly voted unanimously to change the name Eritrea government to Eritrean administration and other adjustments connoting its lower position than a federation.  On 14 November 1962 again the Assembly voted unanimously for the abolition of the federation.Whether this important series of events was undertaken with full backing from the Ethiopian side or not is a troublesome question.  But few seem to doubt the fact that these events were taking place with full knowledge and influence from both sides of the 'federation.' In as much as the Imperial regime had wanted to terminate the federation, the Eritrean Union Party, the then governing party in Eritrea, cooperated equally to the demolition of the autonomous status.

Richard Pankhurst, A History of Early 20th Century Ethiopia, (Civic Webs Virtual Library, Accessed 2 April 2005). 

Emperor Haile Sellassie's foreign policy, during the post-war years, was largely preoccupied with the future of the Italian colonies. This was a seemingly intractable question, which led to lengthy international discussions. The Ethiopian Government, for historical reasons, was particularly interested in the disposal of Eritrea. The colony, much of which prior to the late nineteenth century had formed part of Ethiopia, had been the base for two major invasions of the country, in 1895-6 and 1935-6. Acquisition of Eritrea likewise offered access to the sea, for which Ethiopian rulers had long hankered. 

The future of Eritrea first came to the fore during the 1941 Ethiopian Liberation Campaign when the British had promised the colony's inhabitants freedom from Italian rule. Later, in October 1944, British Foreign Secretary Eden had declared, in answer to a Parliamentary question by a Labor MP (drafted incidentally by my mother) that the Italian colonial empire in Africa was "irretrievably lost". Italy in a Peace Treaty with the United Nations, signed in Paris on 10 February 1947, was accordingly made to surrender its colonies. The disposal of these ex-colonies was to be the responsibility of the then four Great Powers, i.e. the Soviet Union, Great Britain, the United States, and France. The treaty laid down, however, that, if they failed to agree within a year, the matter would be transferred to the United Nations General Assembly. 

The Four Powers, as it turned out, did not agree. They dispatched a joint Commission of Enquiry to the ex-Italian colonies in 1947. It found the Eritrean population divided into three main factions: pro-Ethiopian Unionists, for the most part Christians, who demanded "reunion" with Ethiopia; adherents of a Muslim League, strongly opposed to such union; and members of a Pro-Italia party, many of them Italian pensioners, who advocated the restoration of Italian rule. The commissioners, whose findings reflected the political biases of their respective governments, produced divided conclusions and recommendations. The question of the colony's future was then transferred to the United Nations, which, after inconclusive discussion, appointed a further commission of enquiry for Eritrea. Its members came from Burma, Guatemala, Norway, Pakistan, and South Africa. 

Opinion in the ex-colony had by then crystallized into two factions: the Unionists on the one side, and an Independence block, formed by a coalition of the Muslim League and pro-Italia party, on the other. The new commissioners, like their predecessors, came forward with different proposals. Guatemala, representing the pro-Italian position, then held by the Latin American countries, and Pakistan, a strong protagonist of Islam, both favored independence for the colony; Burma and South Africa, supported its federation with Ethiopia; and Norway, outright union. The UN General Assembly influenced by the proposals of the three latter powers, finally decided, at the end of 1950, that Eritrea should be federated with Ethiopia, under the Ethiopian Crown. The Assembly further laid down that it would appoint a Commissioner for Eritrea, and that an Eritrean Assembly would be democratically elected by the people. The first task of the latter body was to approve an Eritrean Constitution, to be drafted by the UN Commissioner in consultation with the then British administration of the territory as well as the Ethiopian Government. 

The Eritrean Assembly was duly elected, under UN auspices, and chose the Unionist leader, Tedla Bairu, as the territory's Chief Executive. This seemed, to many observers, to give the Federation a stamp of popular approval. The Eritrean Constitution was likewise drafted, and approved, in 1952. The text of the constitution was, not surprisingly, considerably more democratic than Ethiopia's old 1931 Constitution.

In Asmara, the Eritrean Assembly voted, under Ethiopian Government pressure, on 14 November 1962, for the territory's complete union with Ethiopia. Eritrea, on the following day, was accordingly declared an integral part of Ethiopia. The legality of this act was, however, challenged by many Eritreans. Some of them shortly afterwards founded their territory's first militant opposition organization, the Eritrean Liberation Front, ELF. 

4.6.6 Review questions

Answer the following questions.

1. Describe the events that led to the creation of Eritrean federation.

2. State the two views on as to why the Italians were not evicted from Eritea after the Battle of Adwa? What do you think is Assefa`s position on this matter?  

3. Was Eritrea (1952-1962) a federal unit or an autonomous region? What are the three institutional arrnagment that should be in place for a given unit to be regarded as a federal unit? Were those three elements missing from or present in Eritrean federaltion?

4. Map out the developments that led to the dissolution of the federation between Ethiopia and Eritrea. Which factor principally explains its dissolution?

5. State the so called ``compromise formula.``

4.6.7 The 1955 Revised Constitution

Paul, J.C.N. and Clapham, C., Ethiopian Constitutional Development: A Source Book, vol. 1(Addis Ababa: Hailesellasie I University, 1967).

This Revised Constitution was a long time in preparation. The Emperor said that the process took six years. It was noted in July 1952 that the revision was under way.  The lengthy procedure itself marks a considerable development from the informal drafting of 1931.  The first formal step appears to have been the setting up of a committee of ministers under the chairmanship of the Prime Minister. The name of the then prime minister was Bitwadad Makonnen Endalkachew. This Committee suggested a number of changes to the existing Constitution. Those suggested changes included provisions on the status of the family, non-retroactivity of legislation, and freedom of speech and assembly, the liability of ministers and civil servants and the need for additional parliamentary representation of large cities.

These suggestions in turn served as a base for the work of the Constitutional Commission. The Commission worked in a house in the Palace grounds with the close supervision of the Emperor.  Three American legal advisors did most of its detailed work.  Even if these foreign experts prepared the most part of the draft, they worked under the close supervision of Ethiopian officials.  The Commission started intensive work in the summer of 1953. Its first completed draft was dated 2 February 1954. It was written in English. And was translated into Amharic by the Imperial Chronicles Department. Twenty-one months were to elapse between this draft and the final promulgation of the Revised Constitution. This fact indicates the leisurely pace at which the revision was carried out. This fact also suggests that the government was under no urgent pressure for reform.

The draft was then submitted for revision and review to the Emperor, the leaders of the Church and the nobility, and important officials. Five amended versions were produced between February 1954 and June 1955, adapting the original to their suggestions.  As in 1931, the agreement of the major figures of the country was needed. The agreement was necessary to secure a general acceptance of the new Constitution. And in particular, the agreement was needed to persuade conservative nobles and churchmen to accept its more liberal aspects.  This process was carried out more institutionally than in 1931. Ras Kass took the role of convincing the conservatives to accept the most liberal aspect of the revised constitution. Ras Kass was the cousin of the Emperor and was the most influential figure of the day.  Ras Kass was one of the great lords who had considered the Constitution of 1931, and so great was the respect in which the Church and the noblemen held him that his support was essential for general consensus.

The 1955 Revised Constitution replaced the 1931 Constitution. The constitution was a grant for it was not a product of popular vote. This constitution consolidated absolutism. The constitution created the impression that Ethiopia is modern. The revised constitution was, among others, an attempt to solve the problem created by the side-by-side existence of the 1931 Constitution with the more advanced constitution of Eritrea, which, since 1952, had been federated with Ethiopia as per the decision of the United Nations.  

The Revised Constitution solidified absolutism of the monarchy. Two chapters were devoted to the institution of the monarchy. These two chapters dealt with the Solomonic root of the dynasty, the sacredness of the person and dignity of the Emperor, etc.  There were provisions indicating the Emperor's power over the executive and the judiciary.  He had power to appoint the members of the Senate; the Senate was one of the two chambers of legislature.  He also had power to dissolve the House of Deputies. The House of the Deputies was the lower chamber of parliament.   Moreover, he had a co-legislative function reserved to him. He could veto power legislation passed by the parliament. He had the power to issue decrees on emergency situations when the parliament is not in session.  He is the commander-in-chief of the army.  He guides and directs all activities pertaining to foreign relations. Taking advantage of the absence of the principle of secularism and being "defender of the Holy Orthodox Faith", he exercised power over the church. He had oversight of church activities. He issued all church decrees, edicts, and regulations. He approved the election and appointment of the Patriarch (Abun). The various institutions attempted to assert their powers.  For example, exploiting the principle of checks and balances, the chamber of Deputies used to exercise their power to question the executive (i.e. the ministers) when they appear for reports especially on matters relating to budget.

S”Óe~ �/T`ÁU አርዓያ �“ ›„ S´Ñu< UƒŸ?፣ Ø`e ¾Ñv‹ GÑ` /ƒ`Ñ<U/ (IÇ` 1986) 

›e}ÇÅ^†¨<” ²S“© ¾TÉ[Ó ¾Í”JÃ Ø[ƒ QÔ‹” uT¨<×ƒ w‰ ›M}¨c’U:: ŸÙ`’ƒ u%EL ¾S×¨< ƒ¨<MÉ Óòƒ“ Ñ>²?¨< �ÏÓ u=Á”e ¾QÑ S”Óe~” ShhM �”ÅT>ÖÃp Í”JÃ ›ekÉS¨< }Ñ”´u¨<�M:: u›?`ƒ^ ¨<eØ ¾QÑ S”Óeƒ S•` Ÿ1848 ¾–\g=Á QÑ S”Óeƒ“ Ÿ1889 ¾Íþ” QÑ S”Óeƒ }¨<×Ø„ ¨Ø„ uY^ LÃ ¾’u[¨<” ¾193® ¾›=ƒÄåÁ QÑ S”Óeƒ ve†ኳÃ ThhM ›cÑÉÇDM:: eK²=IU u¨MÅÑ>Ä`Ñ>e K=kS”u`’ƒ ¾T>S^¨< ¢T>ቴ ¾°Kƒ }°Kƒ Y^¨<” c=ÁŸ“¨<” Ó`T©’�†¨< Ÿ²¨<É ST¡`ƒ êQðƒ u?ƒ }kUÖ¨< ÃÖvunK<:: Ÿ¨MÅÑ>Ä`Ñ>e Ò` ›¡K=K< Ò[ƒc” �“ Ÿªi”Ó}” Ç=.c= ¾S×¨< eSØ` ¾¯KU ›kõ QÓ K=k“ Ÿ›T@]Ÿ” Ð`“M *õ ›=”}`“i“M KA¨< ›²ÒÐ‹ ›”Æ ¾J’¨< ›?ÉÒ` }`K=”Ó}” ’u\:: U`U` ¾TÉ[Ñ<“ ›w³—¨<” ¾SËS]Á¨<” ðmp ¾T²ÒË~ }Óv` ¾’@ ’u`::

}`K=”Ó}” u›?`ƒ^ ¾”Ñ<c ’Ñe~ }¨"Ã KJ’¨< Ku=ƒ¨ÅÉ ›”Ç`Ò†¨< ¾QÓ ›T"] �”Ç=J” Ndu<” Á"ðK˜ ›UvdÅ` Îc– ’u`:: U`Ø S<Á}— ŸSJ’<U uLÃ u×U ƒG<ƒ“ }Óvu= c¨< ’u`:: w²< ›=ƒÄåÁ¨<Á”“ ›?`ƒ^¨<Á” ²¨ƒ` ¾T>Å’luƒ ¾}K¾ G<’@� ’u[¨<:: Ða¨< ¾TÃcT eK’u` upÉS-²S”-ƒ^”²=e}` KSeT>Á ¾T>ÖkS¨< uÓ^ Ða¨< ¨<eØ ¾T>Ñv¨< Sd]Á ugT>´ Ÿ=e ¨<eØ ŸT>kSØ vƒ] Ò` uix uTÁÁ´ ’u`:: u²=I Sd]Á uSÖkU uØ\ G<’@� SeTƒ Ã‹M ’u`:: }`K=”Ó}”U NŸ=U ¾_É¿ Ða �¾}vK ÃÖ^ ’u`:: G<MÑ>²? ¾UeÖ=` SM°¡ƒ“ SS]Á ÃkuLM �¾}vKU ÃÖ[Ö^M::

Ò[ƒc” }`”Ó}”“ �’@ Ÿu?} S”Óe~ ›ÖÑw uT>Ñ–¨< ¾²SÉ ST¡`ƒ êQðƒ u?ƒ ¨ÃU Æ¡ u?ƒ u¾Ñ>²?¨< Ÿ¨MÅÑ>Ä`Ñ>e Ÿ›¡K=K<“ Ÿ°¨<l ¾�]¡ c¨< ŸwL� S`c¯@ %²” Ò` �”Ñ“˜ ’u`:: ¨<ÃÃ�‹”” ŸÚ[e” u%EL ¨MÅÑ>Ä`Ñ>e ›¡K=K<“ wL� S`e¯@ %²” eK°K~ ¡”¨<” K²SÉ ST¡`ƒ SÓKÝ Ák`vK< ST¡`~ ÅÓV u}^†¨< K”Ñ<c ’Ñe~ SÓKÝ Ák`vK<:: w²<¨<” Ñ>²? ¾²¨É U¡` u?~ u×U ¨Ó ›Øvm u’u\ƒ u^e "d }°î• e` ¾¨Åk eK’u` ¾U“k`u¨<” Ndw ¨<Ép eKT>ÁÅ`Ñ<w” ›e�^m Ndw Ã²” KSp[w �”Ø` ’u`:: u²=IU ¾}’d e^¨< u×U ÃÕ}ƒ ’u`:: 

›Ç=e QÑ S”Óeƒ uU“²ÒÏuƒ Ñ>²? ¾²¨<É ST¡`ƒ Ñ<v¯@ ”Ñ<c ’Ñe~ ÁL†¨<” ¾TÃÑce eM×” ›Ö”¡[” �”É”ÑMØ ÁeÑÉÅ” ’u`:: ›¡K=K<“ ¨MÅÑ>Ä`Ñ>e U”Ñ>²?U }ß’¨<” ›Á¨<lU:: ¾193® QÑ S”Óeƒ Í”JÃ KQዝv†¨< ¾cÖ<ƒ �”Í= YM×” ¾Q´w SJ’<” uT¨p ¾}²ÒË uQ´w ¾uLÃ’ƒ LÃ }Se`„ ¾¨× vKSJ’< e^‹” Á”’< ›e}dcw ThhM w‰ ’u`::¾TÁv^“ u›w³—¨< ¨<Ö?ƒ ¾Ki ¨<ÃÃƒ Ã(H@É ¾’u[¨< ¾”Ñ<d¨<Á” u?}cw” ¾ÓM Gwƒ ŸTÃgØ ŸTÃK¨Ö¨< ¾u?} S”Óeƒ ”w[ƒ uSK¾~ LÃ ’u`:: uSÚ[hU ÃI” uT>SKŸƒ ¾¨×¨< ›”kê 19 ‹Ó\” ¾T>Áw^^ ›M’u[U:: ƒMp ÓUƒ ŸT>cÖ¨< Ÿ›”kê 13 ÃMp ¾¨<`e ¾pÅU }Ÿ}M Swƒ“ ¾S”Óeƒ” ¨<`c Ñ<ÇÃ ¾T>SKŸ}¨< w²< ¨<ÃÃƒ ›LeðKÑ¨<U:: ›”kê 13 ¨<eØ ¾Wð[¨< ›hT> s”s ›MÒ ¨^g< ²<ó’<” KS¨<[e ¾’u[uƒ” ‹Ó` KSgð” �ex ¾}Å[Ñ ’¨<:: ÃIU Ø`×_ É”Ñ}— QSU c=Å`euƒ ÃuMØ ÔKu}:: ›”kê 13 ”Ñ<W ’Ñe~ ²<ó’<” KS¨<[e }ðLÑ> G<’@�­‹” ¾T>ÁTEL ¨”É MÏ ¾K?K¨< �”ÅJ’ Ÿ²SÉ U¡` u?ƒ Ò` uSTŸ` ›MÒ¨<” ¾T>¨`c¨<” c¨< S`Ù KQ´w Áe�¨<nM ¾T>M ’u`:: ÃI ›”kê �ÁKU ”Ñ<c ’Ñe~ õéT@ S”Óc�†¨< Ømƒ ¨^ƒ �eŸk[¨< É[e ›MÒ ¨^i dÃcÃS< qÃ}ªM::

Í”JÃ ¾›=ƒÄåÁ” QÑ S”Óeƒ“ K?KA‹”U QÔ‹ ¾}vu\ƒ S”Óe�ƒ K›?`ት^ v¨×¨< QÑ S”Ócƒ ¨<eØ Ÿ}(}~ƒ ¨<eØ ›ÇÇ=e Ndx‹ Ò` }S××˜ �”Ç=J” u²S“© SM¡ �”Ç=²ÒÏ ÁÅ[ኩƒ Kkp ÁK< G<’@�­‹” KSõÖ` uSðKÓ ›M’u[U:: ’Ñ\ }n^’>¨< ’u`:: Ÿ²=I G<’@� ue}Ë`v K[ÏU Ñ>²? ¾q¾¨<” eM×” ¾TTŸM þK=c=Á†¨<” Á^UÆ“ ’Ña‹ Kkp �”Ç=K< �¾Ñó ¾S×¨<” }n¨<V  Te}”ðh ÁuÌ ’u`:: uSÚ[h¨< Ó” �d†¨< ŸÖulƒ u}n^’>¨< G<’@�­‹ uÃuMØ Kkp �”Ç=K< ¾T>k`u¨<” ØÁo ›Ö“Ÿ[/Ÿ”Ñ<c ’Ñe~ ¾TÃÑce eM×” u}ÚT] Í”JÃ ve†ኳÃ Ñ>²? É”ÒÑ@ KSÓ³ƒ ¾T>Áe‹M Swƒ �”Ç=•^†¨< KU¡` u?ƒ dÁd¨<l T>’>eƒa‹” KSjU KSh`U ¾QÓ S¨c— ›vLƒ” Ç™‹”“ ¾T²ÒÍ u?ƒ Ÿ”+v­‹” ßU` KS|U ¾T>Áe‹M eM×” �”Ç=•^†¨< ›Å[Ñ<::v”Ç”É Ñ<ÇÄ‹ LÃ ¾}¨c’ K¨<Ø KTeÑ–ƒ }‹LDM:: cw¯© Swƒ” ¾T>SKŸ~ 27 ›”kë‹ Ñw}ªM:: �’²=IU Ÿ›T@]Ÿ“ Ÿ›¨<aþ QÓÒƒ S”Óeƒ �”Ç=G<U Ÿ¯KU ›kõ cw¯© Sw„‹ SÓKÝ/Universal Declaration of Human Rights/ ¾}¨×Ö< ’u\:: uVÈM’ƒ w²< Ñ>²? ¾T>Ökc¨< ¾›T@]Ÿ QÑ S”Óeƒ ’u`:: Ÿ²=I ¨<eØ ¾}¨cÆƒ ¾}Á² c¨< u 48 c¯ƒ ¨<eØ õ`É u?ƒ �”Ç=k`w ¾T>ÁeÑÉÅ¨< QÓ/Habeas Corpus/ vKð É`Ñ>ƒ QÓ �”ÇÃ¨× SŸMŸK< ¾–_e“ ¾Scwcw ’í’ƒ ÁKõ`É u?ƒ ƒ°³´ w`u^ �”ÇÃ"H@É ›”ÇÃÁ´ }Ñu=¨< ÓUƒ dÃŸðM ”w[ƒ �”ÇÃ¨cÉ T”U ÁK QÓ QÃ¨~” Sw~”“ ’í’~” �”ÇÁ× ¾T>Öwk¨< QÓ }Ÿdi uK?Kuƒ Ue¡` �”ÇÃcT ¾T>ŸKŸM QÓ“ Ue¡a‹ �”Ç=k`u<Kƒ }Ñu=¨<” �Ñ³ ¾TÉ[Ñ< G<’@� “†¨<::

›”É c¨< ^c<” u^c< �”ÇÃ¨’ÏM ¾T>Öwk¨<” ›”kê �“ uQÓ SW[ƒ ¾T>M N[Ó }kØKAv†¨< ªÒu=e ¾J’<ƒ” ›”kë‹ uS<K< KTeÑvƒ ÁÅ[ÓG<ƒ Ø[ƒ dÃdŸM˜ k`…M:: ’Ñ` Ó” u›¨<aþ u}KSÅ¨< SW[ƒ ÓKcw uS”Óeƒ LÃ /”Ñ<c ’Ñe~” S¡ce ›Ã‰MU/ ¡e ¾Tp`w Swƒ �”Ç=•[¨<“ T°É“ƒ” ÚUa uŸ`c UÉ` ¨<eØ ÁK Gwƒ uS<K< ¾S”Óeƒ �’Ç=J” ¾T>K¨< }d¡„M—M:: ¾T>Ñ`S¨< ¾›=ƒÄåÁ” Qግ ²S“© KTÉ[Ó ¾›T@]Ÿ ¾QÓ e`¯ƒ ›ÃuÏU vMŸ<uƒ S”ðe J” wÂ u›T@]( ¾Sw„‹ É”ÒÑ@ /Bill of Rights/ ¨<eØ ¾Wð[¨<” �ÃM nM }ÖpT@ÁKG<::  ¾›=ƒÄåÁ” QÔ‹ KS}`ÑAU ¾›T@]Ÿ” QÔ‹“ ¾õ`É u?„‹ ¨<d’@­‹” ¾T¾ƒ G<’@� �”ÇÃ•` ብðልÓU cw¯© Sw„‹” u}SKŸ} Ó” ÃI �”Ç=J” õLÔƒ ’u[˜::

¾U¡` u?ƒ ›W^` e`¯ƒ KTም×ƒ Ÿõ}— Ø[ƒ vÅ`ÓU w²< ›M}dŸM˜U:: ¾T>¨Ö< QÔ‹ G<K< ¾U¡` u?~” ÃG<”� TÓ–ƒ w²< ›M}d"M˜U:: ¾T>¨Ö< QÔ‹ G<K< ¾U¡` u?~” ÃG<”� TÓ–ƒ �”ÅT>Ñv†¨< u=ÑKØU Í”JÃ É”ÒÑ@ uT¨<×ƒ K=ÖkS< Ã‹LK<:: ¾QÓ SU]Á ›vLƒ” Ó” uQ´u< }S`Ö¨< ¾T>SÖ< ÃJ“K<:: ¾c?„‹ ¾SU[Ø“ KS”Óeƒ eM×” ¾SS[Ø Swƒ }[ÒÓ×DM:: ¨<¡M“¨< uQ´w w³ƒ LÃ ¾}SW[} �”Ç=J” uTÉ[Ó 2®®®® “E]­‹ uT>Ñ–<uƒ ¾U`Ý ¡MM G<Kƒ �”Å^c?­‹” �”Ç=S[Ö< }¨c’:: ¾SËS]Á¨< wN?^© U`Ý ¾}"H@Å¨< ¾S`Ý ›ªÏ Ÿ¨× u%EL u1957 ’u`:: ”Ñ<c ’Ñe~ G<K~” U¡` u?„‹ ¾Su}” eM×” u=•^†¨<U ÃI” TÉ[Ó ¾T>‹K<ƒ u›^ƒ ¨` Ñ>²? ¨<eØ �”ÅG<’@�¨< ›Ç=e ¾S¨c— ›vLƒ ¾T>jS< ¨ÃU ¾QÓ SU]Á ›vLƒ” ¾T>ÁcS`Ö< ŸJ’ ’¨<:: uþ`LT¨< e`¯ƒ ¨<eØ ¾SÉuK þ`+ QM¨<“ KTssU ›ÅÑ— ¾¡MM S^^p” ÁeŸƒLM ŸT>M õ`Hƒ Ÿ›?`ƒ^ ue}k` uK?L¨< ¾›=ƒÄåÁ ¡MM ¾ôÅ^M e`¯ƒ Ndw }kvÃ’ƒ ›LÑ–U::

›ddu=¨< ‹Ó` ¾T>’>eƒa‹ U¡` u?ƒ KQÓ SU]Á¨< U¡` u?ƒ }Ö] ’¨< uT>K¨< ßwØ LÃ ¾}’d¨< ’u`:: u²=I Ñ<ÇÃ LÃ QÑ S”Óe~ ŸS¨<×~ uòƒ w‰ dÃJ” Ÿ¨×U u%EL }d¡„M˜ ›Á¨<pU:: ¾Tk`u¨< Ndw G<K< Ö”"^ }n¨<V ÁeŸƒM ’u`:: Ømƒ K¨<Ø �”(” ¾}Ñ–¨< uG<Kƒ U¡”Á„‹ ’u`:: ›”Å—¨< ¨MÅÑ>Ä`Ñ>e uÖpLÃ T>’>eƒ\ u=ƒ¨ÅÉ SŸA”” �”ÇMŸ†¨< LÃ ¾’u[¨< ¾ÓM ጥL‰ c=J”   G<K}—¨< T>”eƒa‹ ¾²¨<É U¡` u?ƒ �“ Í”JÃ ¾U¡` u?ƒ ›c^` e[¯ƒ eKTÃÑv†¨< ’u`:: ’Ñ` Ó” G<’@�¨< ÓKî eLM’u[ ¨ÃU ŸTe[Çƒ Ñ<ÉKƒ ¾}ðÖ[ ›M’u[U:: ¾T>’>eƒa‹ U¡` u?ƒ ¾Ò^ �Lò’ƒ Ö”"^ }n¨<V ÑØVƒ ¾¨Åk u=J”U ¾�Á”Ç”Æ T>’>eƒ` u}KÃU ¾ÖpLÃ T>’>eƒ\ }ÖÁm’ƒ �”Ç=•` J“EM::  ¨MÅÑ>Ä`Ñ>e �}"ªKG< wKA uT>Áeu¨< ÖpLÃ T>’>eƒ` LÃ ¾’u[¨< ”kƒ KG<K~ U¡` u?„‹ ¾T>•[¨<” }Ö]’ƒ ’ØKA uTekSØ“ ÖpLÃ T>’>eƒ\ ŸÁ”Ç”Æ �”Å^c? KT>k`wKƒ ØÁo ¾}TEL SMe KSeÖƒ ›p„ƒ c=gTkp u¯Ã’ QK=“¨< Ã�¾ªM:: ›”kê 72 ÖpLÃ T>’>eƒ\ Ÿþ`LT@”~ ›”Å—¨< U¡` u?ƒ uT>ÁÅ`Ñ¨< ewcv ¨ÃU G<K~U U¡` u?„‹ v”É LÃ uT>ÁÅ`Ñ<ƒ ewcv uÉUê wMÝ c=ÖÃlƒ ^c< ¨ÃU �c< ¾T>¨¡K¨< ¾Se^Á u?~ ›vM k`x Se]Á u?~” eKT>’Ÿ< Ñ<Ç¿‹ unM ¨ÃU uêOõ SMe SeÖƒ ›Kuƒ ÃLM:: ÖpLÃ T>’>eƒ\ �c< ¾T>¨¡K¨< c¨< ¾T>K¨< ›’ÒÑ` �”Ç=Ñv KTÉ[Ó ‹LDM:: ¾T>’>eƒa‹ ¾ÓM �Lò’ƒ u}SKŸ} K=Ñv ¾‰K¨< ÃI w‰ ’u`::

4.6.8 Review questions 

Answer the following questions.

1. Indicate the areas of improvement by the committee in charge of preparing the draft of the Revised Constitution.

2. Enumerate the process of adoption of the Revised Constitution. Can you distinguish the 1955 Constitution from 1931 Constitution in terms of adoption?

3. State the main objectives of the 1955 Constitution? What external factors pushed Ethiopia to adopt it? What about the internal factors?

4. How did Emperor Haileselassie solve the dispute between the forces of centralizationa and the forces of decentraliztion (regionalism)?

5. State the sources of the Revised Constitution.

4.6.9 The Revolution-Background 

Assefa Fiseha, Federalism and the Accomodation of Diversity in Ethiopia: A Comparative Study,(Netherlands, Wolf Legal Publishers, 2005/06) at 34-39.

The Revolution and the Coming to Power of the Military: Towards the end of the imperial regime, the centralization and the tension between the traditional forces backing the regime and the modern elite was gaining momentum. Opposition to the regime took many forms.  Perhaps the 1960 attempted coup-d’etat was a watershed.  Infuriated with Ethiopia’s backwardness compared to the newly emerging states in Africa, the designers wanted to restore Ethiopia to its proper place.  They promised new factories and schools and also had a plan of introducing a constitutional monarch although the land issue was not raised.  Despite its failure the coup succeeded to attract the attention of the university students who became the heirs of the rebels.  It was fundamental in the sense that for the first time many realized that the regime whose legitimacy came from the divine right to rule could be overthrown.

The aristocracy that had lost its military and administrative functions to the new elite was no longer the pillar of the monarchy. The young returnees from school abroad on the other hand thought they were working for a regime in which personal loyalty was of prime importance.  It was clear to them to see how ignorant, corrupt and inefficient their superiors were.  In the course of the 1960s and 1970s the new elite armed with western ideology became the main antithesis of the ancient regime.  Alienated from the center and backed by Ethiopia’s traditional opponents of the Middle East, Somalia, Eritrea, Oromos of Bale and the Ogaden were challenging the center.  Finally, in the early 1970s, the regime lost two of its Western allies, the United States and Israel at a time when the Middle East was in ascendance because of the power and prestige it derived from its ability to control oil prices.  With a view to end hostilities in Eritrea and Somalia and following Arab-Israeli war in 1973 Ethio-Israeli relations were severed. This was followed by cold diplomatic reactions from the United States apparently taken to accommodate the Arabs.  

Finally, the urban uprising of 1974, the events of January to June of the same year showed a total collapse of the regime and the absence of any obvious successor to it.  It should be noted though that when the revolution was about to erupt, the nations teachers, taxi drivers, students, unemployed and the labor union had shown a stake in it thus making it very popular at inception, towards the end of February the cabinet of Aklilu Habetewold was forced to resign and Endalkachew Mekonene was instructed to form a new cabinet but despite the good profile of the team, it never succeeded to stop the course of the Revolution.  The plea for patience (fata) fell on deaf ears and indeed the radicals insisted gulcha bikeyer wot ayatafitim (changing the stove does not make the stew any better).  Endalkachew was removed in July and replaced by Mikael Imiru, the latter to be replaced soon by the Derg.

Another crucial aspect of the revolution, however, came from the military. It started with a modest request for economic and social reform like food and uniforms for their members but as many have described it became a ‘creeping coup’ implying the slow but systematic erosion of imperial power culminating in the deposition of the Emperor. Towards June of 1974 the Derg (which means committee in Amharic) which started as a movement within the capital was subsequently broadened with the inclusion of representatives of various units from all over the country and slowly it grew into a military parliament, constituting some 120 members under the chairmanship of General Aman Mikael Andom and Mengistu as the first vice chairman, mainly constituting lower ranking officers.  Taking the lessons of the 1960s, the Derg expressly declared loyalty to the emperor and did not show any ambition to size power.

As far as the affairs of the government were concerned dual power prevailed for some-thing like a month between that of the Endalkachew cabinet and the Derg but powers continued to shift out of the hands of the former to the latter.  However, the Derg had already the armed forces, the media and police behind it and also secured the blessing of the Emperor.  The cabinet was already divided between those working with the Derg and those who opposed it.  The Derg continued to replace or isolate those who were not amenable to its whims.  As a result Micheal Imiru replaced Endalkachew Mekonen as a Prime Minister on July 22.  The Derg arrested the then Minister of defense Abiye Abebe and replaced him by Aman Andom.  This time Derg’s control of the cabinet was almost complete.

The Derg continued to weaken and abolish all institutions associated with the Emperor and finally confiscated businesses owned by the Emperor and the royal family. On 11 September, the ultimate attack against the Emperor was perpetrated as the famous film on the 1973 famine (that was kept secret) produced by Jonathan Dimbleby was made public.  On September 12, 1974 the Derg suspended the Constitution, deposed the Emperor, and dissolved parliament, thus ending the regime.  Although the Derg took over power from June 1974 with the set-up of a military committee, 12 September 1974 marks the official taking over of power. A convergence of domestic as well as international factors fueled by the urban uprising reflecting regional, ethnic as well as class contradictions as championed by the student movement, was accelerated by the military thus ending the regime with its Solomonic legend.  Not only did it end the Monarchy but this time the Derg filled the political vacuum by introducing socialism., a complete change of direction.

What is unfortunate about the Revolution was that despite its popular background, there was no organized civil force that could articulate ‘road map’ for the masses.  It was only the military that was organized and that filled the political vacuum.  The two leftist political groups that were in existence allegedly, MEISON (All Ethiopian Socialist Movement) as of 1968 and EPRP (Ethiopian Peoples Revolutionary Party) as of 1972 had remained clandestine and their activities were limited to their student constituency.  The military as the only organized force, therefore, exploited the existing power vacuum and easily took over leadership of the revolution.  Because of this, what came to power was the military, not the revolutionaries, defeating the cause of the revolution. Through the mentors, mainly MEISON, the Derg was able to catch up with the leftist dialogue and declared the National Democratic Revolution (NDR)Program in 1976 and its ultimate objective was the setting up of the Peoples Democratic Republic of Ethiopia (PDRE) which came out in 1987. From 1974 up to 1987 the Derg ruled by decree.

Richard Pankhurst, A History of Early 20th Century Ethiopia, (Civic Webs Virtual Library,  Accessed 2 April 2005). 

Complaints at the slow pace of Ethiopian economic development, which was seen as comparing unfavorably with that of other African countries, and criticism of the Emperor's autocratic rule, led to an escalation of political discontent in the late 1950s. During his absence on a state visit to Brazil, in December 1960, his Imperial Bodyguard staged a coup d'etat. Its mastermind was Garmam Neway, an American-educated radical and dedicated civil servant, whose brother, Mangestu, happened to be head of the bodyguard. The plotters arrested most of the Ministers, several of the Emperor's closest confidants. 

The coup received immediate support from University College students, who demonstrated in its favor. The population as a whole, however, failed to rally behind the insurrection, as Garmam and Mangestu had hoped. The coup was speedily crushed by the army and air force. Before surrendering, however, the plotters killed most of their ministerial prisoners. The Emperor, who, on hearing the news of the rebellion, had immediately decided to return, entered Addis Ababa in triumph. The coup's student supporters on the other hand refused to accept defeat. In the months and years which followed they continued to agitate, and gradually succeeded in permanently politicizing the country's steadily expanding student body. 

Discontent in Ethiopia itself was by then markedly on the increase. Students, particularly after 1965, demonstrated against the government more or less regularly each year, with escalating determination. They focused on the need for land reform, with the cry, "Land to the Tiller!", as well as on the treatment of the capital's beggars, on the alleged corruption of senior officials, on the catastrophic famine of 1972-4 in Tegray and Wallo, which was comparable in intensity only to the Great Famine of the previous century, and on rising prices. Discontent also manifested itself in several small-scale peasant disturbances, mainly in the southern provinces, and in on-going agitation among the trade unions many of whose members thought that their official leadership was too subservient to the government. 

Many people, even within the ruling elite, were moreover increasingly of opinion that the then Ethiopian mode of government was antiquated. Many were also concerned that the ageing Emperor was not apparently grooming his heir, the Crown Prince, to succeed him. Haile Sellassie, then in his eighties, was by this time increasingly concerned with foreign rather than internal affairs, and had relaxed his previous day-to-day scrutiny and control over the administration. The Government, as a whole, seems moreover to have been half-hearted in its recognition of the need for reform. 

It was decided in 1960 that the Prime Minister, Aklilu Habtawald, instead of the Emperor, should choose the cabinet, but this limited constitutional reform failed to change either the composition or the spirit of the administration, and left the government's critics unsatisfied. A landlord-tenant reform bill was presented to Parliament in 1968, but met with such strong opposition in the landlord-dominated assembly that it had not been passed six years later when the Revolution erupted.

U.S. Library of Congress, http://countrystudies.us/ethiopia/107.htm (Accessed 2 February 2005)

Background to Revolution, 1960-74: In early 1974, Ethiopia entered a period of profound political, economic, and social change, frequently accompanied by violence. Confrontation between traditional and modern forces erupted and changed the political, economic, and social nature of the Ethiopian state. The last fourteen years of Haile Selassie's reign witnessed growing opposition to his regime. After the suppression of the 1960 coup attempt, the emperor sought to reclaim the loyalty of coup sympathizers by stepping up reform. Much of this effort took the form of land grants to military and police officers, however, and no coherent pattern of economic and social development appeared. 

In 1966 a plan emerged to confront the traditional forces through the implementation of a modern tax system. Implicit in the proposal, which required registration of all land, was the aim of destroying the power of the landed nobility. But when progressive tax proposals were submitted to parliament in the late 1960s, they were vigorously opposed by the members, all of whom were property owners. Parliament passed a tax on agricultural produce in November 1967, but in a form vastly altered from the government proposal. Even this, however, was fiercely resisted by the landed class in Gojam, and the entire province revolted. In 1969, after two years of military action, the central government withdrew its troops, discontinued enforcement of the tax, and canceled all arrears of taxation going back to 1940. 

The emperor's defeat in Gojam encouraged defiance by other provincial landowners, although not on the same scale. But legislation calling for property registration and for modification of landlord-tenant relationships was more boldly resisted in the Chamber of Deputies and the Senate. Debate on these proposals continued until the mid-1970s. At the same time the emperor was facing opposition to change, other forces were exerting direct or indirect pressure in favor of reform. Beginning in 1965, student demonstrations focused on the need to implement land reform and to address corruption and rising prices. Peasant disturbances, although on a small scale, were especially numerous in the southern provinces, where the imperial government had traditionally rewarded its supporters with land grants. Although it allowed labor unions to organize in 1962, the government restricted union activities. Soon, even the Confederation of Ethiopian Labor Unions (CELU) was criticized as being too subservient to the government. Faced with such a multiplicity of problems, the aging emperor increasingly left domestic issues in the care of his prime minister, Aklilu Habte Wold (appointed in 1961), and turned his attention to foreign affairs.

The Establishment of the Derg: The government's failure to effect significant economic and political reforms over the previous fourteen years--combined with rising inflation, corruption, a famine that affected several provinces (but especially Welo and Tigray) and that was concealed from the outside world, and the growing discontent of urban interest groups--provided the backdrop against which the Ethiopian revolution began to unfold in early 1974. Whereas elements of the urban-based, modernizing elite previously had sought to establish a parliamentary democracy, the initiation of the 1974 revolution was the work of the military, acting essentially in its own immediate interests. The unrest that began in January of that year then spread to the civilian population in an outburst of general discontent. 

The Ethiopian military on the eve of the revolution was riven by factionalism; the emperor promoted such division to prevent any person or group from becoming too powerful. Factions included the Imperial Bodyguard, which had been rebuilt since the 1960 coup attempt; the Territorial Army (Ethiopia's national ground force), which was broken into many factions but which was dominated by a group of senior officers called "The Exiles" because they had fled with Haile Selassie in 1936 after the Italian invasion; and the air force. The officer graduates of the Harer Military Academy also formed a distinct group in opposition to the Holeta Military Training Center graduates. 

Conditions throughout the army were frequently substandard, with enlisted personnel often receiving low pay and insufficient food and supplies. Enlisted personnel as well as some of the Holeta graduates came from the peasantry, which at the time was suffering from a prolonged drought and resulting famine. The general perception was that the central government was deliberately refusing to take special measures for famine relief. Much popular discontent over this issue, plus the generally perceived lack of civil freedoms, had created widespread discontent among the middle class, which had been built up and supported by the emperor since World War II. 

The revolution began with a mutiny of the Territorial Army's Fourth Brigade at Negele in the southern province of Sidamo on January 12, 1974. Soldiers protested poor food and water conditions; led by their noncommissioned officers, they rebelled and took their commanding officer hostage, requesting redress from the emperor. Attempts at reconciliation and a subsequent impasse promoted the spread of the discontent to other units throughout the military, including those stationed in Eritrea. There, the Second Division at Asmera mutinied, imprisoned its commanders, and announced its support for the Negele mutineers. The Signal Corps, in sympathy with the uprising, broadcast information about events to the rest of the military. Moreover, by that time, general discontent had resulted in the rise of resistance throughout Ethiopia. Opposition to increased fuel prices and curriculum changes in the schools, as well as low teachers' salaries and many other grievances, crystallized by the end of February. Teachers, workers, and eventually students--all demanding higher pay and better conditions of work and education--also promoted other causes, such as land reform and famine relief. Finally, the discontented groups demanded a new political system. Riots in the capital and the continued military mutiny eventually led to the resignation of Prime Minister Aklilu. He was replaced on February 28, 1974, by another Shewan aristocrat, Endalkatchew Mekonnen, whose government would last only until July 22. 

On March 5, the government announced a revision of the 1955 constitution--the prime minister henceforth would be responsible to parliament. The new government probably reflected Haile Selassie's decision to minimize change; the new cabinet, for instance, represented virtually all of Ethiopia's aristocratic families. The conservative constitutional committee appointed on March 21 included no representatives of the groups pressing for change. The new government introduced no substantial reforms (although it granted the military several salary increases). It also postponed unpopular changes in the education system and instituted price rollbacks and controls to check inflation. As a result, the general discontent subsided somewhat by late March. 

By this time, there were several factions within the military that claimed to speak for all or part of the armed forces. These included the Imperial Bodyguard under the old high command, a group of "radical" junior officers, and a larger number of moderate and radical army and police officers grouped around Colonel Alem Zewd Tessema, commander of an airborne brigade based in Addis Ababa. In late March, Alem Zewd became head of an informal, inter-unit coordinating committee that came to be called the Armed Forces Coordinating Committee (AFCC). Acting with the approval of the new prime minister, Alem Zewd arrested a large number of disgruntled air force officers and in general appeared to support the Endalkatchew government. 

Such steps, however, did not please many of the junior officers, who wished to pressure the regime into making major political reforms. In early June, a dozen or more of them broke away from the AFCC and requested that every military and police unit send three representatives to Addis Ababa to organize for further action. In late June, a body of men that eventually totaled about 120, none above the rank of major and almost all of whom remained anonymous, organized themselves into a new body called the Coordinating Committee of the Armed Forces, Police, and Territorial Army that soon came to be called the Derg (Amharic for "committee" or "council" ). They elected Major Mengistu Haile Mariam chairman and Major Atnafu Abate vice chairman, both outspoken proponents of far-reaching change. 

This group of men would remain at the forefront of political and military affairs in Ethiopia for the next thirteen years. The identity of the Derg never changed after these initial meetings in 1974. Although its membership declined drastically during the next few years as individual officers were eliminated, no new members were admitted into its ranks, and its deliberations and membership remained almost entirely unknown. At first, the Derg's officers exercised their influence behind the scenes; only later, during the era of the Provisional Military Administrative Council, did its leaders emerge from anonymity and become both the official as well as the de facto governing personnel. 

Because its members in effect represented the entire military establishment, the Derg could henceforth claim to exercise real power and could mobilize troops on its own, thereby depriving the emperor's government of the ultimate means to govern. Although the Derg professed loyalty to the emperor, it immediately began to arrest members of the aristocracy, military, and government who were closely associated with the emperor and the old order. Colonel Alem Zewd, by now discredited in the eyes of the young radicals, fled. 

In July the Derg wrung five concessions from the emperor-- the release of all political prisoners, a guarantee of the safe return of exiles, the promulgation and speedy implementation of the new constitution, assurance that parliament would be kept in session to complete the aforementioned task, and assurance that the Derg would be allowed to coordinate closely with the government at all levels of operation. Hereafter, political power and initiative lay with the Derg, which was increasingly influenced by a wide-ranging public debate over the future of the country. The demands made of the emperor were but the first of a series of directives or actions that constituted the "creeping coup" by which the imperial system of government was slowly dismantled. Promoting an agenda for lasting changes going far beyond those proposed since the revolution began in January, the Derg proclaimed Ethiopia Tikdem (Ethiopia First) as its guiding philosophy. It forced out Prime Minister Endalkatchew and replaced him with Mikael Imru, a Shewan aristocrat with a reputation as a liberal. 

The Derg's agenda rapidly diverged from that of the reformers of the late imperial period. In early August, the revised constitution, which called for a constitutional monarchy, was rejected when it was forwarded for approval. Thereafter, the Derg worked to undermine the authority and legitimacy of the emperor, a policy that enjoyed much public support. The Derg arrested the commander of the Imperial Bodyguard, disbanded the emperor's governing councils, closed the private imperial exchequer, and nationalized the imperial residence and the emperor's other landed and business holdings. By late August, the emperor had been directly accused of covering up the Welo and Tigray famine of the early 1970s that allegedly had killed 100,000 to 200,000 people. After street demonstrations took place urging the emperor's arrest, the Derg formally deposed Haile Selassie on September 12 and imprisoned him. The emperor was too old to resist, and it is doubtful whether he really understood what was happening around him. Three days later, the Armed Forces Coordinating Committee (i.e., the Derg) transformed itself into the Provisional Military Administrative Council (PMAC) under the chairmanship of Lieutenant General Aman Mikael Andom and proclaimed itself the nation's ruling body.

The Struggle for Power, 1974-77: Although not a member of the Derg per se, General Aman had been associated with the Derg since July and had lent his good name to its efforts to reform the imperial regime. He was a well-known, popular commander and hero of a war against Somalia in the 1960s. In accordance with the Derg's wishes, he now became head of state, chairman of the Council of Ministers, and minister of defense, in addition to being chairman of the PMAC. Despite his standing, however, General Aman was almost immediately at odds with a majority of the Derg's members on three major issues: the size of the Derg and his role within it, the Eritrean insurgency, and the fate of political prisoners. Aman claimed that the 120- member Derg was too large and too unwieldy to function efficiently as a governing body; as an Eritrean, he urged reconciliation with the insurgents there; and he opposed the death penalty for former government and military officials who had been arrested since the revolution began. 

The Derg immediately found itself under attack from civilian groups, especially student and labor groups who demanded the formation of a "people's government" in which various national organizations would be represented. These demands found support in the Derg among a faction composed mostly of army engineers and air force officers. On October 7, the Derg arrested dissidents supporting the civilian demands. By mid-November, Aman, opposed by the majority of the Derg, was attempting unsuccessfully to appeal directly to the army for support as charges, many apparently fabricated, mounted against him within the Derg. He retired to his home and on November 23 was killed resisting arrest. The same evening of what became known as "Bloody Saturday," fifty-nine political prisoners were executed. Among them were prominent civilians such as Aklilu and Endalkatchew, military officers such as Colonel Alem Zewd and General Abiye Abebe (the emperor's son-in-law and defense minister under endalkatchew), and two Derg members who had supported Aman. 

Following the events of Bloody Saturday, Brigadier General Tafari Banti, a Shewan, became chairman of the PMAC and head of state on November 28, but power was retained by Major Mengistu, who kept his post as first vice chairman of the PMAC, with Major Atnafu as second vice chairman. Mengistu hereafter emerged as the leading force in the Derg and took steps to protect and enlarge his power base. Preparations were made for a new offensive in Eritrea, and social and economic reform was addressed; the result was the promulgation on December 20 of the first socialist proclamation for Ethiopia. 

4.6.10 The Draft Constitution (1974): In the year 1974/75, Emperor Haileselassie I sponsored a draft constitution. The draft was finalized. The principal aim of the draft constitution was to calm down the various uprisings against his rule, among others, by trying to put a constitutional monarchy in place. A constitutional monarch exists when a constitution actually limits the absolute powers of a royal family or institution. The draft constitution did not come into effect for the revolution destroyed the absolute regime.
Heinrich Scholler, Ethiopian Constitutional and Legal Development: Essays on Ethiopian Constitutional Development (Vol. I) (2005) at 55-56 & 67-70.

The Draft Constitution of 1974: The development made on the Draft Constitution with regard to the rights and duties of the citizens is very noticeable. The articles have been expanded to cover vast areas of rights. The article of the 1955 constitution which makes the emperor immune from any judicial procedure has been omitted. 
When compared to the 1955 Constitution, Arts 21-59 of the Draft Constitution provide a more extensive and precisely defined catalogue of Human Rights, Duties and Responsibilities.’’ It is therefore surprising that one of the Derg’s reasons for rejecting the the draft constitution was the need to insure the ‘’human rights of the people’’. The Derg, perhaps wished to add social or socialist human rights to what was, for the most part, a draft in the nineteenth century liberal tradition. The ‘’equal protection’’ provisions of the 1955 constitution, Arts. 37-38, are expanded in the Draft Constitution to include the rights to receive equal pay and to vote (Arts. 46,48), and Art. 22 specifically prohibits discrimination on the basis of ‘Birth, property, religion, race, language or political affiliation’’. Freedom of speech and conscience were substantially broadened and made more precise, and included the specific rights to communicate, meet and demonstrate, and to form religious, political and occupational association (Arts 24-25, 27-29). The rights of those facing criminal procedure were also expanded, including the express right to bring suit against authorities who detain a person or restrict his free movement (Art, 44) Laws cannot ‘’… hinder the effective and continuous applications of rights and liberties guaranteed…’’ (Art 54) except upon declaration of a state of emergency of defensive war, or a proclamation of military administration (Arts. 1111- 113) 

The Draft Constitution also included social rights that were not present in the 1955 constitution. Child labour and forced labour were to be prohibited and freedom of occupation and the right to join labour unions were more specifically guaranteed (Arts. 47 and 49-50) Art 55 recognizes rights  to free education, health care, social security and retirement benefits, ‘’ the level of development and wealth of the country permitting.’’ These provisions were mostly programmatic and require the promulgation of additional laws for their implementation. They nevertheless represent a shift of emphasis in hitherto feudal Ethiopia. 

One conspicuous omission, when compared to Art. 44 of the 1955 Constitution, is the absence of a guaranteed right of property and owner​ship, reflecting the changed and changing nature of law and political structures. Property was dealt with in a separate Chapter of the Draft Constitution (Arts. 136-139) that is, significantly, removed (spatially at least) from human rights provisions. Ethiopia was to become "self-​reliant" and property could only be owned "within the limits of the law" (Art. 136). No mention was made of the right to dispose of property or of procedural safeguards against unwarranted expropriations, except for the "payment of, legally determined just compensation.`` Although Art. 44 of the 1955 Constitution made expropriation much too difficult in terms of a developing country's need, and resources, the Draft Constitution made no provision for any form of property security.

The Draft Constitution detail, numerous duties and responsibilities of Ethiopian" citizens must pay lawful taxes; parents must educate their children to at least elementary level; and responsibilities of em​ploy'" to employees are outlined (Arts. 52, 56-57). The wording of Art. 51 has ideological nuances, in addition to obeying the Constitution, "every Ethiopian has the duty to defend the country and the society against all enemies, and to perform public services ..." In addition to anticipating the Progress Through Co-operation Campaign (Zemecha) this, provision implies the recognition of the draftsmen of an emerging class struggle and the ongoing identification of enemies, of society."

It is difficult to assess this Constitution as the effect of law-inaction cannot be observed, the minutes of the Constitutional Conference have not been made public, and there is no official English translation ( the translation used here is by an Addis Ababa University law student) The gap between the proposed constitutional law and political reality is,if anything, greater than the gap which existed under the 1955 Constitution; events had, by August 1974 completely overtaken the sluggish Drafting Committee of the Constitutional Conference. The somewhat ambiguous Grundnorm of the Constitution refers both to a constitutional monarchy (Article 5 (1)) and the people as the origin of all Governmental authority (Article 1 (ii)) and attempts to reconcile the previous imperial Grundnorm with an emerging nationalist-socialist ideology, as understood by the draftsmen. 
Their understanding was rejected by the Derg, who held that the absence of any reference to Ethiopia Tikdem was the critical defect: Article 5 (b) of Proclamation No.1 of 1974 provides that the Draft Constitution would be "[...] put into effect after necessary improvements are made to include provisions reflecting the social, economic and political philosophy of the new Ethiopia [...]" The Draft Constitution had only partially anticipated Ethiopian Socialism: Article 5 (i) states that a "fair distribution of property and uniformity in the living standard of all Ethiopians [...]" is the aim of the nation; and Article 36 (iii) declares that "[...] all land is a free commodity and a common property of all Ethiopians [...]" Article 55 - 59 contain such related ideas as the provision of education and development aid without discrimination, the alignment of education with tradition, and the introduction of a social security scheme. 

The most striking changes that were made, in comparison with the 1955 Constitution, concerned the powers of the Emperor: although the Draft Constitution is longer than the 1955 Constitution by 23 Articles,fewer Articles refer to the powers and prerogatives of the Emperor, who was reduced to the nominal position of "Head of State" and "symbol of  the nation's unity and history" (Article 7) possessing only symbolic law​making functions (Article 19,20, and 61 (b)) References to the Judaic background of the Monarchy and an Ethiopian Empire have been excluded and more prosaic and democratic references substituted. 

Although Article 9 requires that the Emperor professes the faith of the Ethiopian Orthodox Church, there is no provision that establishes this Church as a State institution, and a separation of Church and State is obviously intended. Article 22, 25 (i), and 30 (ii) provide that there is to be no discrimination on the basis of religion, that freedom of conscience is guaranteed, and that (largely Orthodox Church) barriers to divorce are abolished. Article 4 establishes Amharic as the official language, but adds that "this in no way affects the other provisions on the languages of the country." Although the meaning of this statement is unclear, the provisions, taken together, suggest an intention to lessen Amhara domination of the political process. When compared to the 1955 Constitution, a substantial weakening of traditional jural postulates can be noted.

This can be seen most clearly in Draft Constitution Articles providing for a genuine separation of powers, including checks and balances, between branches of Government. The Emperor is Commander-in-Chief of the Armed Forces (Article 20 - a provision that was heavily criticised) but his duties were to be limited by law. His other duties must be performed in accordance with the resolutions of the Council of Ministers (Art: 19. The bicameral National Assembly "shall have the final authority in all matters of legislative activity" (Article, 60 (ii», and the right to establish political parties is guaranteed (Article 29). The Council of Ministers "[...] shall have the supreme authority of the Government" (Article 92), but "[...] shall be answerable, for all its actions, to the National Assembly" (Article 98).- The same conditions are imposed on the Prime Minister, and each Minister is additionally responsible to the Prime Minister (Article 99 - 100). If the Council of Ministers refuses to proclaim a law, this refusal can be overridden by a two-thirds majority of the National Assembly, and emergency decrees by the Council can be nullified if they fail to gain the Assembly's approval (Article 76 - 77). Provisions detailing the rights and duties of the judiciary parallel those of the 1955 Constitution, except that the Emperor's right to intervene in the judicial process has been abolished and a Supreme Administrative Council headed by a powerful Chief Justice (Afe Negus) would attempt to ensure judicial independence (Article 120 - 121). The Emperor's appeal court, the Chilot, has hitherto been an extra-constitutional institution and was abolished by the Derg's public statement.

As under the 1955 Constitution, the Auditor General was to be responsible to Parliament (Draft Constitution Article 135). A new institution was, however, to be created by Article 143 - 146: an ombudsman was to collect information and complaints about administrative malpractices and report to the Prime Minister and National Assembly. Related functions were performed by the Commission of Enquiry. Several new provisions concerning local administration (Article 140 - 142) were also inserted. The National Assembly was to possess exceedingly broad powers of impeachment, the draftsmen having been influenced, perhaps, by American Watergate investigations.

Taken as a whole, the Draft Constitution was another attempt to compromise the interests of the old regime with new and non-formal sources of power. The Constitutional Conference, like the Commission of Enquiry and the short-lived cabinet of Endalkatchew Mekonnen, was an intermediate institution through which, it was hoped, the conflicting interests of the Emperor and the military could be mediated and the pace and direction of the revolution controlled. The Conference and Cabinet were, by their very nature, weak and their efforts could only be destroyed by the pressure of fast-moving events.

4.6.11 Review questions 
Attempt the following questions.

      1.   Examine crtically the immediate causes of the 1974 Ethiopian Revolution.
2. What does the slogal ``Ethiopia Tikdem`` signify in the context of the 1974 Ethiopian Revolution?
3. State the key objectives of the 1974 Draft Constitution of Ethiopia. Why did the military junta reject that constitution?
4. What position was taken by the Draft Constitution regarding land ownership?

5. Who drafted the Draft Constitution? What were the major sources of the document? 
4.6.12 Ethiopia under the PMAC (1974-1987): There is a controversy on the issue of whether Ethiopia had a written constitution in this period. There are some who believe that the Provisional Military Administrative Council (the PMAC) ruled the country without any, written or unwritten, constitution. On the other hand, others such as Fasil Nahum think that Ethiopia had had a written constitution in the course of 13 years. He argues, in his article published in the Journal of Ethiopian Law, that even if there was no single document that may be called a constitution the basic tenets of the socialist government were embodied in several proclamations. Some of these proclamations were: the proclamation that nationalized rural land, the proclamation that nationalized urban land and extra-houses, the proclamation that nationalized key means of productions and the proclamation that provided for the establishment of mass associations. Fasil argues that the 1987 PDRE Constitution merely elaborated and refined these basic socialist prescriptions. So, he concludes that the constitutional principles of the then Ethiopia were found in these major statutes. Do you agree with his analysis? 

The answer to the issue at hand, whether Ethiopia adopted in this period a constitution, depends on the type of definition of a written constitution one has in mind. You can define a constitution as a document that describes the powers and responsibilities of the various organs of government. You may view a written constitution as a document that includes the powers and responsibilities of the branches of a government as well as the rights and obligations of citizens. Third, you may approach the definition of a constitution in terms of a process, which means the process of incorporating powers of the different segments of the government, describing the rights of citizens including human rights. You may approach the definition of a written constitution as a document that outlines the powers and responsibilities of the branches of a government including the rights of citizens, and such prescriptions are to be observed in practice.  Do you think that Ethiopia did have a document or documents which qualify any of these definitions in the period between 1974 and 1987?   
Heinrich Scholler, Ethiopian Constitutional and Legal Development: Essays on Ethiopian Constitutional Development (Vol. I) (2005) at 70-77.

The suspension of the 1955 Constitution: Proclamation No.1 of 1974 states that the Constitution of 1955 is' hereby suspended (Article 5 (a)), existing laws that do not conflict with the Proclamation and future laws, orders and regulations shall continue in force (Article 10) and all courts shall continue their normal functions (Article 7). The suspension rather than the repeal of the Constitution reflects the fact that, initially at least, the Armed Forces Committee (later the Derg or PMAC) considered itself to be a provisional or temporary institution. More important, however, is the fact that the Derg's Proclamations uphold several important constitutional institutions and relations, giving rise to the argument that the suspension of the 1955 Constitution is only partial. The monarchy is retained (albeit in altered form), Parliament acquires a de facto successor in the Provisional National Advisory Commission, and a concern for the protection of human rights continues, at least as a goal to be attained in the indefinite future. The Preamble of Proclamation No. 1 suggests, however, that a partial or temporary suspension was not intended, and that the 1955 Constitution is abrogated since it "[...] was prepared to confer on the Emperor absolute powers; [...] it does not safeguard democratic rights but merely serves as a democratic facade for the benefit of world public opinion; [...] it was not conceived to serve the interests of the Ethiopian people; [...] it was designed to give the baseless impression that fundamental natural rights are gifts from the Emperor to his people; and [...] above all, it is inconsistent with the popular movement in progress under the motto "Ethiopia Tikdem" and with the fostering of economic, political and social development.

This statement suggests that the "fundamental" rights of the people that were at least reflected by the Constitution have not been suspended along with the Constitution itself. One of the Derg's stated aims is the reestablishment of human rights, and Article 5 (b) of Proclamation No.1 gives as one of the reasons for the rejection of the Draft Constitution the insufficient protection of human rights. Likewise, it can be argued that the prohibition of conspiracies against Ethiopia Tikdem, strikes, demonstration, etc., found in Article 8 of the Proclamation would be unnecessary if human rights related to those granted by the suspended Constitution had not somehow survived. The second Chairman of the Derg, Brig. Gen. Taferi Bante, has emphasised that the Rule of Law is a major guideline of the Movement and stated that "the laws existing in the country" would be applied in trials of detained officials. Since the Rule of Law is often invoked as a safeguard of the status quo, however, it is doubtful that it will be implemented in areas where it conflicts with revolutionary policy.

The Special Penal Code states that "fundamental human rights and natural justice" will be preserved and restored after having been perverted for so long. Human rights are, however, mentioned in conjunction with "natural law" and "basic legal philosophy, giving rise to the suspicion that the Derg's notion of human rights is (perhaps intentionally) vague and exists only at a high level of abstraction. The most logical referent for these vague phrases is the Universal Declaration of Human Rights, which provides broader definitions of human rights than those found in the suspended Constitution, but contains no enforcement mechanisms.

Obviously, the suspension of the 1955 Constitution means that the Derg does not have to face (theoretically possible) challenges to the new Proclamations based on their constitutionality. If legal coherence was to be preserved, the Constitution had to be suspended, since the new law​making process is in direct conflict with its provisions and, for example under Article 108, military courts, could only try persons on active military service. We can therefore conclude that, although the Constitution was not formally repealed, it is unlikely, in view of political changes, that it will be reinstated at some future date. The Constitution could not, by its very nature, contain the power struggles of the past, since it reinforced the traditional political authority that the Derg is displacing and it failed to deal with what have become the most pressing political issues - (socialist) development and land reform.

"Constitutional" Law and Institutions since September, 1974: The process of disintegration of the old constitutional law and its related institutions, the widening gap between law and reality, the neutralisation of imported public law rules and institutions and, finally, the destruction of institutions and the imprisonment and execution of officials have taken place. This process was accelerated by the inflationary world-wide energy crisis and a serious national famine, but was largely the result of the emergence of new military and civil service elites, whose value preferences are reflected in the new laws. These laws are evolving gradually in reaction to the changes in these value preferences and the disintegration of the old law, and are "constitutional" in the positivist sense: under the Grundnorm of Ethiopia Tikdem the Derg's Proclamations (definitely the "commands of the sovereign") provide the jural postulates under which Government now operates. These Proclamations have a marked effect on the lives of urban Ethiopians, but have barely touched the rural areas, except for the agrarian reform.
The attempted ‘’counter-coup" at the end of June 1974 brought a sudden, but not unforeseen, end to the Cabinet of En Dalkatchew. For a brief period, Lij Michael Imru became Prime Minister, but the Prime Minister's office was soon abolished (along with the deposal of Haile Selassie) by Proclamation No. I, Article 6, which stated that:"The Armed Forces, the Police and Territorial Army has hereby assumed full government power until a legally constituted people's assembly approves a new constitution and a government is duly established."

According to Article 3 of Proclamation No. 1, the monarchy was to continue within the line of Haile Selassie, with Crown Prince Asfa Wossen assuming the functions of a King (not Emperor) when he returned from Geneva-functions that are entirely symbolic. The Preamble of the Proclamation refers to monarchy as a highly esteemed Ethiopian institution, not corrupt in itself, but abused by the deposed Emperor:"Although the people of Ethiopia look in good faith upon the Crown, which has persisted for a long-period in Ethiopian history, as a symbol of unity, Haile Selassie I, who has ruled this country for more than fifty years ever since he assumed power as Crown Prince has not only left the country in its present crisis by abusing at various times the high and dignified authority conferred on him by the Ethiopian people, but also being over 82 years of age and due to the consequent physical and mental exhaustion, is no more able to shoulder the high responsibilities of leadership. [...]"

In some of his speeches, Lt. Gen. Aman Andom had referred to Ethiopian Imperial traditions, praising Emperors Tewodros, Yohannes IV. and Menelik II. In other speeches, however, he referred to the continuation of monarchy, in the reduced form of "King of Ethiopia" as a merely transitory step on the way to a republic. Given the November executions and the poor physical condition of the Crown Prince, it is unlikely that the monarchy will continue, but no moves have been made towards laying the foundations of a republic. As far as the laws are concerned, Ethiopia is a monarch;, in which the monarch has no administrative or political authority.

Many of the institutions existing under the suspended 1955 Constitution, such as the Crown Council, were simply abolished by a public statement from the Derg. This was also true of "intermediate" institutions like the Constitutional Conference and Endalkatchew's Cabinet, yet one intermediate institution showed a remarkable process of development - the Commission of Enquiry. Initially composed of non​-influential members appointed by the Emperor, the Commission was dissolved after its members resigned. Later, the Parliament, particularly the House of Deputies, argued in favour of reorganisation of the Commission and elected some of the Commission members, including the Chairman. Under the chairmanship of Prof. Mesfin Wolde Mariam, the Commission's purpose changed. It did not investigate maladministration or abuse of authority in general, as was expected, but focused on fixing the blame for concealing the Wollo drought and famine. The lengthy Commission Report was examined by a new enquiry group composed of 35 members of the Police. At this time, the Chairman resigned for reasons not yet clear and was replaced by a Naval Commander. The executions that took place in November 1974, shortly after the commission had finished its investigation of the famine and two days after the Special Penal Code had been published, showed the complete breakdown of the old institutions, the intermediate' institutions and the disregard for new institutions like the Special Courts, Martial that had not begun to function.

 Parliament was heavily criticised in the Preamble to Proclamation No. 1, in that "[….] the present system of parliamentary election is undemocratic; that Parliament heretofore has been serving not the people but its members and the ruling and aristocratic classes; that as a consequence it has refrained from legislating on land reform which is the basic problem of the country while passing laws at various times intended to raise the living standard of its members, thereby using the high authority conferred on it by the people to further the personal interest of its members and aggravating the misery of the people; and that its existence is contrary to the motto 'Ethiopia Tikdem' [...]"

The Chamber of Deputies and the Senate have been dissolved and there will be no further deliberations by these bodies until a new Parliament (under a new constitution and electoral law) has been created. The law-making process established by the suspended Constitution, defining proclamations (enacted by Parliament and the Emperor) or decrees and orders (the Emperor acting alone has been replaced by a new process of enactment. Proclamation No. 2 states that: "[The Provisional Military Administrative Council] shall enact all types of laws and provide for their implementation, provided, however, that nothing herein shall affect the authority given by law to Ministers and Public Authorities to issue regulations.

All treaties 'of peace and all treaties and international agreements involving a modification of the territory of the State or of Sovereignty or jurisdiction over any part of such territory or laying a burden on Ethiopian subjects or modifying legislation on existence or requiring expenditure of State funds, or involving loans or monopolies shall, before ratification by the [Military] Council, be deliberated upon by the Council of Ministers and the same shall be submitted to the Council for ratification.
Under this new "constitutional" law, the Derg and its subcommittees and regional committees have concentrated an almost unlimited power, with the merger of legislative and executive functions in its hands, and its collective exercise of the functions of Head of State under Proclamation No.2, Article 2, pending the unlikely return of the Crown Prince. Given the political changes, the law could hardly read otherwise. The Chairman of the Council has few legal powers. He receives foreign emissaries, conducts meetings, introduces policy matters and executes administrative and policy matters when directed to do so by the Derg (Article 8, 10).

The only limitations on the Derg's power are that previously-established courts are to continue their normal function. Special Courts Martial created to try certain types of cases, and Ministries can continue to function under pre-existing administrative law that is consistent with the Proclamations and retain the right to issue regulations. It would be a bold administrator indeed, however, who would risk action without the approval of a so powerful body as the Derg.

It might be hoped that these limitations on the Derg's power (which are, in effect, self-limitations) would lead to the advancement of the concept of the Rule of Law. The limitations do not, however, operate continuously or independent of other developments. The November executions were not only unlawful but were also not ordered by any kind of court, and are an example of the complete breakdown of the Rule of Law. In making this decision, the Derg assumed the highest judicial authority, re-establishing the traditional practice that made the Head of State the supreme judge of the land. When the Derg perceived its political interests at stake, it made a political decision in which law was irrelevant.
The Derg is not a mere junta, although it succeeded a "Coordinating Committee" that more closely paralleled the structure of other juntas. It is a body of "revolutionary" soldiers, and we know little about its structure and specific functions, owing to its secrecy and anonymity. The participation by all units of the Armed Forces, through their elected representatives, and the manner of deliberation and decision making within the Derg bring the 120-odd body close to the concept of a "revolutionary parliament". The Derg is continuing an Ethiopian tradition in "revolutionary" fashion: an old Ethiopian 'constitution', the Ser'ata Mangest, states that a new king was always nominated by the late king with the consent of the army. As the traditional Ethiopian army included soldiers between the ages of 12 and 60, the participation of the army came very close to a selective male plebiscite. Obviously, the 120 representatives of four Army Divisions, the Police and the Territorial Army do not represent the Ethiopian people in the true sense of that word; but, as there are no political parties, and Parliament was clearly unrepresentative, no other institution, except, in a limited sense, the Orthodox Church represented the interests and demands of the people.

With the passage of time, the Derg seems to be evolving from a sort of radical parliament to a revolutionary party. When the continuing discussion on the need for political parties is resolved, it is probable that a one-party system would be created, and that party, or at least the nucleus of it, may turn out to be the Derg itself. In Africa, where fourteen states have experienced military dictatorship since 1960, it is not uncommon for the military to be affiliated with political ideologies.

It would, however, be a unique development if Ethiopia Tikdem, which already constitutes the Grundnorm of public law, and the Derg were transformed into the ideology and structure of a political party that is fused with the State. With the abolition of Parliament there must have been a felt need for a new body to assume its de facto functions - advice and debates without any real power, and the appeasement of public (and, to some extent, military) demands for progress towards civilian rule. As a result, a Civilian Advisory Body was outlined by Proclamation No.2, Article 7: "[...] to advise [...] on economic, political, social develop​ment projects and other national affairs. It shall be the primary duty of the [Advisory Body], together with designated members of the [Military] Council, to study and prepare, in accordance with the motto "Ethiopia Tikdem", on how a permanent govemment elected by the people can be established and present the same within a short time to the [Military] Council [...]"

The body began to function on 25 October 1974 and was two members short, as the University community refused to send representatives. More specific legislation was finally provided, when the Provisional National Advisory Commission was established by Proclamation No. 12 of 1974. Development projects, the CELU, teachers, Christian and Muslim leaders, Ministries, government bodies, provinces and businessmen elected 58 of the 60 Commission members. In addition to drafting a constitution, the Commission is to prepare for elected government, gather data and expert information, deliberate on beneficial matters, particularly those referred to it by the Derg, and "study all legislation enacted to strengthen and maintain the feudal​-bourgeois and imperialist order" and propose changes (Article 7). Commission sessions are not public, no action can be taken against members if they follow the appropriate procedure, and members can resign only with the Derg's consent (Article 8 (I), 10 (2) and 11).

The 'law-making' process, as carried out by the PMAC and the Advisory Commission, is similar to the procedure formerly employed by the Emperor and Parliament. If the Advisory Commission makes a proposal with which the PMAC does not agree ("needs further study or elaboration" is the euphemistic phrase used), it will be sent back to the Commission "along with the necessary directives and explanation for further deliberation" or the PMAC may "refer the matter to a joint meeting of the appropriate committees of the Provisional Military Administrative and of the Advisory Commission." Neither Parliament nor the Commission is directly representative of the peasants, in whose name the revolution is being undertaken. Perhaps the Derg feels the need to compromise with and make concessions to city-dwellers, while dictating to the peasants who are viewed as being unable to perceive, their own best interests. 

Assefa Fiseha, Federalism and the Accomodation of Diversity in Ethiopia: A Comparative Study,(Netherlands, Wolf Legal Publishers, 2005/06) at 34-39.

After consolidating power the first measure the Derg took was to herald, the same date of its crowning, by decree all demonstrations and assemblies illegal.  The proclamation that deposed the Emperor transformed the Derg into the Provisional Military Administrative Council (PMAC), which assumed full state power.Simultaneously it suspended the Constitution, dissolved parliament banned all strikes and demonstrations and declared Ethiopia Tikdem (Ethiopia First) with its socialist doctrine. As it started to catch up with the Marxist thoughts it nationalized financial institutions and private commercial and industrial enterprises in January 1975.  This was followed by the nationalization of urban land and extra houses. According to Bahru the nationalization measures transferred resources from private to government hands and thereby constituted the economic foundations of totalitarianism.

The Derg also proclaimed the land reform in March 1975. Since 1965 University students had already popularized the slogan ‘land to the tiller’ calling for an end to the Neftegna and Gebar system in the South.  The land reform, in as much as it eradicated centuries of social inequalities, appears to have had enduring positive impact.  Indeed, by doing this the Derg was able to rob one of the causes of the revolution and at this point in time the Derg was at the height of its popularity.  The proclamation abolished all forms of private land ownership and prohibited the sale, lease or mortgage of rural land.  In short, it put an end to landownership.  Thus, a large section of the people of the south as such was emancipated from servitude, at least in the short run.  The large section of the peasantry saw a stack in the emerging regime and was to constitute the bulk of the army.  However, even this popular measure had its own drawbacks.  Not only did the proclamation fall short of making the peasant the absolute master of the plot but it was also accompanied by a series of unpopular measures.  These measures ranged from state control of agricultural marketing that required the peasant to supply produce at fixed government prices to forced resettlement, collectivization and the relocation of peasant neighborhoods to new sites selected by government cadres (villagization).  At later stages dissatisfaction with these measures was to be one of the factors for the rallying of the northern peasantry behind the EPRDF in its campaign to bring the Derg rule to an end.

The Derg continued to consolidate power by crushing all sorts of opposition and on November 24, 1975 it announced the shocking news of the death of its chairman General Aman and the execution of some sixty top government officers of the imperial regime.  This initiated the cult of political violence that attained its climax in the so-called Red Terror.  It was first aimed at the urban guerilla resistance by EPRP members in which thousands of young intellectuals were killed but at latter stages, MEISON too was a victim of this terror.  It was the official launching of state killing any one suspected of dissenting from the regime.
U.S. Library of Congress, http://countrystudies.us/ethiopia/107.htm (Accessed 2 February 2005)

In keeping with its declared socialist path, the Derg announced in March 1975 that all royal titles were revoked and that the proposed constitutional monarchy was to be abandoned. In August Haile Selassie died under questionable circumstances and was secretly buried. One of the last major links with the past was broken in February 1976, when the patriarch of the Ethiopian Orthodox Church, Abuna Tewoflos, an imperial appointee, was deposed. 

In April 1976, the Derg at last set forth its goals in greater detail in the Program for the National Democratic Revolution (PNDR). As announced by Mengistu, these objectives included progress toward socialism under the leadership of workers, peasants, the petite bourgeoisie, and all antifeudal and anti-imperialist forces. The Derg's ultimate aim was the creation of a one-party system. To accomplish its goals, the Derg established an intermediary organ called the Provisional Office for Mass Organization Affairs (POMOA). Designed to act as a civilian political bureau, POMOA was at first in the hands of the All-Ethiopia Socialist Movement (whose Amharic acronym was MEISON), headed by Haile Fida, the Derg's chief political adviser. Haile Fida, as opposed to other leftists who had formed the Ethiopian People's Revolutionary Party (EPRP), had resourcefully adopted the tactic of working with the military in the expectation of directing the revolution from within. 

By late 1976, the Derg had undergone an internal reconfiguration as Mengistu's power came under growing opposition and as Mengistu, Tafari, and Atnafu struggled for supremacy. The instability of this arrangement was resolved in January and February of 1977, when a major shootout at the Grand (Menelik's) Palace in Addis Ababa took place between supporters of Tafari and those of Mengistu, in which the latter emerged victorious. With the death of Tafari and his supporters in the fighting, most internal opposition within the Derg had been eliminated, and Mengistu proceeded with a reorganization of the Derg. This action left Mengistu as the sole vice chairman, responsible for the People's Militia, the urban defense squads, and the modernization of the armed forces--in other words, in effective control of Ethiopia's government and military. In November 1977, Atnafu, Mengistu's last rival in the Derg, was eliminated, leaving Mengistu in undisputed command.

Soon after taking power, the Derg promoted Ye-Itiopia Hibretesebawinet (Ethiopian Socialism). The concept was embodied in slogans such as "self-reliance," "the dignity of labor," and "the supremacy of the common good." These slogans were devised to combat the widespread disdain of manual labor and a deeply rooted concern with status. A central aspect of socialism was land reform. Although there was common agreement on the need for land reform, the Derg found little agreement on its application. Most proposals-- even those proffered by socialist countries--counseled moderation in order to maintain production. The Derg, however, adopted a radical approach, with the Land Reform Proclamation of March 1975, which nationalized all rural land, abolished tenancy, and put peasants in charge of enforcement. No family was to have a plot larger than ten hectares, and no one could employ farm workers. Farmers were expected to organize peasant associations, one for every 800 hectares, which would be headed by executive committees responsible for enforcement of the new order. Implementation of these measures caused considerable disruption of local administration in rural areas. In July 1975, all urban land, rentable houses, and apartments were also nationalized, with the 3 million urban residents organized into urban dwellers' associations, or kebeles, analogous in function to the rural peasant associations. 

Although the government took a radical approach to land reform, it exercised some caution with respect to the industrial and commercial sectors. In January and February 1975, the Derg nationalized all banks and insurance firms and seized control of practically every important company in the country. However, retail trade and the wholesale and export-import sectors remained in private hands. Although the Derg ordered national collective ownership of land, the move was taken with little preparation and met with opposition in some areas, especially Gojam, Welo, and Tigray. The Derg also lost much support from the country's left wing, which had been excluded from power and the decision-making process. Students and teachers were alienated by the government's closure of the university in Addis Ababa and all secondary schools in September 1975 in the face of threatened strikes, as well as the forced mobilization of students in the Development Through Cooperation Campaign (commonly referred to as zemecha) under conditions of military discipline. The elimination of the Confederation of Ethiopian Labor Unions (CELU) in favor of the government-controlled All-Ethiopia Trade Union (AETU) in December 1975 further disillusioned the revolution's early supporters. Numerous officials originally associated with the revolution fled the country.

Although Addis Ababa quickly developed a close relationship with the communist world, the Soviet Union and its allies had consistent difficulties working with Mengistu and the Derg. These difficulties were largely the result of the Derg's preoccupation with internal matters and the promotion of Ethiopian variations on what Marxist-Leninist theoreticians regarded as preordained steps on the road to a socialist state. The Derg's status as a military government was another source of concern. Ethiopia's communist allies made an issue of the need to create a civilian "vanguard party" that would rule a people's republic. In a move geared to ensure continued communist support, the Derg formed the Commission to Organize the Party of the Workers of Ethiopia (COPWE) in December 1979, with Mengistu as its chairman. At COPWE's second congress, in January 1983, it was announced that COPWE would be replaced by a genuine communist party. Accordingly, the Workers' Party of Ethiopia (WPE) was proclaimed on September 12, 1984. 

http://www.globalsecurity.org/military/world/war/ethiopia.htm (accessed 3April 2004)
In early 1974, Ethiopia entered a period of profound political, economic, and social change, frequently accompanied by violence. Confrontation between traditional and modern forces erupted and changed the political, economic, and social nature of the Ethiopian state. The government's failure to effect significant economic and political reforms over the previous fourteen years--combined with rising inflation, corruption, a famine that affected several provinces (but especially Welo and Tigray) and that was concealed from the outside world, and the growing discontent of urban interest groups--provided the backdrop against which the Ethiopian revolution began to unfold in early 1974. Whereas elements of the urban-based, modernizing elite previously had sought to establish a parliamentary democracy, the initiation of the 1974 revolution was the work of the military, acting essentially in its own immediate interests. The unrest that began in January of that year then spread to the civilian population in an outburst of general discontent. 

The revolution began with a mutiny of the Territorial Army's Fourth Brigade at Negele in the southern province of Sidamo on January 12, 1974. Soldiers protested poor food and water conditions; led by their noncommissioned officers, they rebelled and took their commanding officer hostage, requesting redress from the emperor. Attempts at reconciliation and a subsequent impasse promoted the spread of the discontent to other units throughout the military, including those stationed in Eritrea. There, the Second Division at Asmera mutinied, imprisoned its commanders, and announced its support for the Negele mutineers. The Signal Corps, in sympathy with the uprising, broadcast information about events to the rest of the military. Moreover, by that time, general discontent had resulted in the rise of resistance throughout Ethiopia. Opposition to increased fuel prices and curriculum changes in the schools, as well as low teachers' salaries and many other grievances, crystallized by the end of February. Teachers, workers, and eventually students--all demanding higher pay and better conditions of work and education--also promoted other causes, such as land reform and famine relief. Finally, the discontented groups demanded a new political system. Riots in the capital and the continued military mutiny eventually led to the resignation of Prime Minister Aklilu. He was replaced on February 28, 1974, by another Shewan aristocrat, Endalkatchew Mekonnen, whose government would last only until July 22. 

On March 5, the government announced a revision of the 1955 constitution--the prime minister henceforth would be responsible to parliament. The new government probably reflected Haile Selassie's decision to minimize change; the new cabinet, for instance, represented virtually all of Ethiopia's aristocratic families. The conservative constitutional committee appointed on March 21 included no representatives of the groups pressing for change. The new government introduced no substantial reforms (although it granted the military several salary increases). It also postponed unpopular changes in the education system and instituted price rollbacks and controls to check inflation. As a result, the general discontent subsided somewhat by late March. 

By this time, there were several factions within the military that claimed to speak for all or part of the armed forces. These included the Imperial Bodyguard under the old high command, a group of "radical" junior officers, and a larger number of moderate and radical army and police officers grouped around Colonel Alem Zewd Tessema, commander of an airborne brigade based in Addis Ababa. In late March, Alem Zewd became head of an informal, inter-unit coordinating committee that came to be called the Armed Forces Coordinating Committee (AFCC). Acting with the approval of the new prime minister, Alem Zewd arrested a large number of disgruntled air force officers and in general appeared to support the Endalkatchew government. 

Such steps, however, did not please many of the junior officers, who wished to pressure the regime into making major political reforms. In early June, a dozen or more of them broke away from the AFCC and requested that every military and police unit send three representatives to Addis Ababa to organize for further action. In late June, a body of men that eventually totaled about 120, none above the rank of major and almost all of whom remained anonymous, organized themselves into a new body called the Coordinating Committee of the Armed Forces, Police, and Territorial Army that soon came to be called the Derg (Amharic for "committee" or "council," see Glossary). They elected Major Mengistu Haile Mariam chairman and Major Atnafu Abate vice chairman, both outspoken proponents of far-reaching change. 

This group of men would remain at the forefront of political and military affairs in Ethiopia for the next thirteen years. The identity of the Derg never changed after these initial meetings in 1974. Although its membership declined drastically during the next few years as individual officers were eliminated, no new members were admitted into its ranks, and its deliberations and membership remained almost entirely unknown. At first, the Derg's officers exercised their influence behind the scenes; only later, during the era of the Provisional Military Administrative Council, did its leaders emerge from anonymity and become both the official as well as the de facto governing personnel. 

Because its members in effect represented the entire military establishment, the Derg could henceforth claim to exercise real power and could mobilize troops on its own, thereby depriving the emperor's government of the ultimate means to govern. Although the Derg professed loyalty to the emperor, it immediately began to arrest members of the aristocracy, military, and government who were closely associated with the emperor and the old order. Colonel Alem Zewd, by now discredited in the eyes of the young radicals, fled. 

In July the Derg wrung five concessions from the emperor-- the release of all political prisoners, a guarantee of the safe return of exiles, the promulgation and speedy implementation of the new constitution, assurance that parliament would be kept in session to complete the aforementioned task, and assurance that the Derg would be allowed to coordinate closely with the government at all levels of operation. Hereafter, political power and initiative lay with the Derg, which was increasingly influenced by a wide-ranging public debate over the future of the country. The demands made of the emperor were but the first of a series of directives or actions that constituted the "creeping coup" by which the imperial system of government was slowly dismantled. Promoting an agenda for lasting changes going far beyond those proposed since the revolution began in January, the Derg proclaimed Ethiopia Tikdem (Ethiopia First) as its guiding philosophy. It forced out Prime Minister Endalkatchew and replaced him with Mikael Imru, a Shewan aristocrat with a reputation as a liberal. 

The Derg's agenda rapidly diverged from that of the reformers of the late imperial period. In early August, the revised constitution, which called for a constitutional monarchy, was rejected when it was forwarded for approval. Thereafter, the Derg worked to undermine the authority and legitimacy of the emperor, a policy that enjoyed much public support. The Derg arrested the commander of the Imperial Bodyguard, disbanded the emperor's governing councils, closed the private imperial exchequer, and nationalized the imperial residence and the emperor's other landed and business holdings. By late August, the emperor had been directly accused of covering up the Welo and Tigray famine of the early 1970s that allegedly had killed 100,000 to 200,000 people. After street demonstrations took place urging the emperor's arrest, the Derg formally deposed Haile Selassie on September 12 and imprisoned him. The emperor was too old to resist, and it is doubtful whether he really understood what was happening around him. Three days later, the Armed Forces Coordinating Committee (i.e., the Derg) transformed itself into the Provisional Military Administrative Council (PMAC) under the chairmanship of Lieutenant General Aman Mikael Andom and proclaimed itself the nation's ruling body. 

Although not a member of the Derg per se, General Aman had been associated with the Derg since July and had lent his good name to its efforts to reform the imperial regime. He was a well-known, popular commander and hero of a war against Somalia in the 1960s. In accordance with the Derg's wishes, he now became head of state, chairman of the Council of Ministers, and minister of defense, in addition to being chairman of the PMAC. Despite his standing, however, General Aman was almost immediately at odds with a majority of the Derg's members on three major issues: the size of the Derg and his role within it, the Eritrean insurgency, and the fate of political prisoners. Aman claimed that the 120- member Derg was too large and too unwieldy to function efficiently as a governing body; as an Eritrean, he urged reconciliation with the insurgents there; and he opposed the death penalty for former government and military officials who had been arrested since the revolution began. 

The Derg immediately found itself under attack from civilian groups, especially student and labor groups who demanded the formation of a "people's government" in which various national organizations would be represented. These demands found support in the Derg among a faction composed mostly of army engineers and air force officers. On October 7, the Derg arrested dissidents supporting the civilian demands. By mid-November, Aman, opposed by the majority of the Derg, was attempting unsuccessfully to appeal directly to the army for support as charges, many apparently fabricated, mounted against him within the Derg. He retired to his home and on November 23 was killed resisting arrest. The same evening of what became known as "Bloody Saturday," fifty-nine political prisoners were executed. Among them were prominent civilians such as Aklilu and Endalkatchew, military officers such as Colonel Alem Zewd and General Abiye Abebe (the emperor's son-in-law and defense minister under endalkatchew), and two Derg members who had supported Aman. 

Following the events of Bloody Saturday, Brigadier General Tafari Banti, a Shewan, became chairman of the PMAC and head of state on November 28, but power was retained by Major Mengistu, who kept his post as first vice chairman of the PMAC, with Major Atnafu as second vice chairman. Mengistu hereafter emerged as the leading force in the Derg and took steps to protect and enlarge his power base. Preparations were made for a new offensive in Eritrea, and social and economic reform was addressed; the result was the promulgation on December 20 of the first socialist proclamation for Ethiopia. 

In keeping with its declared socialist path, the Derg announced in March 1975 that all royal titles were revoked and that the proposed constitutional monarchy was to be abandoned. In August Haile Selassie died under questionable circumstances and was secretly buried. One of the last major links with the past was broken in February 1976, when the patriarch of the Ethiopian Orthodox Church, Abuna Tewoflos, an imperial appointee, was deposed. 

In April 1976, the Derg at last set forth its goals in greater detail in the Program for the National Democratic Revolution (PNDR). As announced by Mengistu, these objectives included progress toward socialism under the leadership of workers, peasants, the petite bourgeoisie, and all antifeudal and anti-imperialist forces. The Derg's ultimate aim was the creation of a one-party system. To accomplish its goals, the Derg established an intermediary organ called the Provisional Office for Mass Organization Affairs (POMOA). Designed to act as a civilian political bureau, POMOA was at first in the hands of the All-Ethiopia Socialist Movement (whose Amharic acronym was MEISON), headed by Haile Fida, the Derg's chief political adviser. Haile Fida, as opposed to other leftists who had formed the Ethiopian People's Revolutionary Party (EPRP), had resourcefully adopted the tactic of working with the military in the expectation of directing the revolution from within (see Political Participation and Repression, ch. 4). 

By late 1976, the Derg had undergone an internal reconfiguration as Mengistu's power came under growing opposition and as Mengistu, Tafari, and Atnafu struggled for supremacy. The instability of this arrangement was resolved in January and February of 1977, when a major shootout at the Grand (Menelik's) Palace in Addis Ababa took place between supporters of Tafari and those of Mengistu, in which the latter emerged victorious. With the death of Tafari and his supporters in the fighting, most internal opposition within the Derg had been eliminated, and Mengistu proceeded with a reorganization of the Derg. This action left Mengistu as the sole vice chairman, responsible for the People's Militia, the urban defense squads, and the modernization of the armed forces--in other words, in effective control of Ethiopia's government and military. In November 1977, Atnafu, Mengistu's last rival in the Derg, was eliminated, leaving Mengistu in undisputed command.

4.6.13 Review questions 

Attempt the following questions.

1. Was a constitution in place in Ethiopia in the decade immediately before the PDRE Constitution?
2. Why do you think is the issue of whether or not  a written constitution was put in place between 1974 and 1987 significant both to those who cliam that the Derg did not have a constitution and those who argue that there was a constitution in this period? Is it related to the issue of legitimacy?

3. Can you describe the fundamental causes of the 1974 Ethiopian Revolution? Was the issue of the ownership of rural land one of them?

4. Describe the contents of Proclamation 1/1974. 

4.6.14 PDRE Constitution (1987-1991)

U.S. Library of Congress, http://countrystudies.us/ethiopia/107.htm (Accessed 2 February 2005)

About the same time, work continued on a new constitution for the planned people's republic. On February 1, 1987, the proposed constitution, which had been submitted to the public for popular debate and changes the prior year, was finally put to a vote. Although the central government claimed an 81 percent approval of the new constitution (with modifications proposed by the public), the circumstances of its review and approval by the general population were called into question. The task of publicizing the document had been entrusted to the kebeles and the peasant associations--organizations that had a state security mission as well as local administrative duties. Observers noted that little commentary or dissent was possible under such circumstances. Additional criticism included the charge that the proposed constitution was not designed to address or even understand Ethiopian needs; in fact, many noted that the constitution was "almost an abridged translation of the Soviet Constitution of 1977."

The People's Democratic Republic of Ethiopia: On September 10, 1987, after thirteen years of military rule, the nation officially became the People's Democratic Republic of Ethiopia (PDRE) under a new constitution providing for a civilian government. The PMAC was abolished, and in June of that year Ethiopians had elected the National Shengo (National Assembly), a parliament. Despite these changes, members of the now-defunct Derg still ran the government but with different titles. For example, the National Shengo elected Mengistu to be the country's first civilian president; he remained, however, the WPE's general secretary. Other high-ranking Derg and WPE members received similar posts in the new government, including the Derg deputy chairman, Fikre-Selassie Wogderes, who became Ethiopia's prime minister, and Fisseha Desta, WPE deputy general secretary, who became the country's vice president. 

Despite outward appearances, little changed in the way the country was actually run. Old Derg members still were in control, and the stated mission of the WPE allowed continued close supervision by the government over much of the urban population. Despite the granting of "autonomy" to Eritrea, Aseb, Tigray, Dire Dawa, and the Ogaden, the 1987 constitution was ambiguous on the question of selfdetermination for national groups such as the Eritreans, except within the framework of the national government. And although the constitution contained provisions to protect the rights of citizens, the power of peasant associations and kebeles was left intact.

The 1987 Constitution: The primary task facing the WPE following its formation in 1984 was to devise the new national constitution that would inaugurate the People's Democratic Republic of Ethiopia (PDRE). In March 1986, a 343-member Constitutional Commission was formed to draft a new constitution based on the principles of scientific socialism. Eventually, the 122 full and alternate members of the WPE Central Committee who had been appointed to its membership dominated the commission. 

The Constitutional Commission had its origins in the Institute for the Study of Ethiopian Nationalities, which the Derg had established in March 1983 to find solutions to problems resulting from Ethiopia's extreme ethnic diversity. The institute was staffed mostly by academics from Addis Ababa University, who continued to serve as advisers to the Constitutional Commission. The commission's diverse membership included religious leaders, artists, writers, doctors, academics, athletes, workers, and former nobility. There was also an attempt by those who chose appointees to the commission to make sure that all major ethnic nationalities had representation in the body. 

For about six months, the commission debated the details of the new constitution. In June 1986, it issued a 120-article draft document. The government printed and distributed 1 million copies to kebeles and peasant associations throughout the country. During the next two months, the draft was discussed at about 25,000 locations. The regime used this method of discussion to legitimize the constitution-making process and to test the mood of the populace. In some cases, people attended constitutional discussion sessions only after pressure from local WPE cadres, but in other cases attendance was voluntary. Where popular interest was apparent, it centered on issues such as taxes, the role of religion, marriage, the organization of elections, and citizenship rights and obligations. By far the most controversial draft provision was the one that outlawed polygamy, which caused a furor among Muslims. Few questions were raised about the document's failure to address the nationalities problem and the right to selfdetermination. According to government officials, the citizenry submitted more than 500,000 suggested revisions. In August the commission reconvened to consider proposed amendments. In all, the commission accepted ninety-five amendments to the original draft. Most of the changes, however, were cosmetic. 

The referendum on the constitution was held on February 1, 1987, and Mengistu announced the results three weeks later. He reported that 96 percent of the 14 million people eligible to participate (adults eighteen years of age and older) actually voted. Eighty-one percent of the electorate endorsed the constitution, while 18 percent opposed it (1 percent of the ballots were invalid). Although this was the first election in Ethiopia's history based on universal suffrage, the presence of communist cadres throughout the country ensured that the constitution would be adopted. In Tigray and Eritrea, however, the regime held referenda only in urban centers because much of these territories was controlled by the Tigray People's Liberation Front and the Eritrean People's Liberation Front, respectively. In other places, such as parts of Welo and Gonder regions, the vote took place amid heightened security measures. 

The constitution officially took effect on February 22, 1987, when the People's Democratic Republic of Ethiopia was proclaimed, although it was not until September that the new government was fully in place and the PMAC formally abolished. The document, which established the normative foundations of the republic, consisted of seventeen chapters and 119 articles. The preamble traced Ethiopia's origins back to antiquity, proclaimed the historical heroism of its people, praised the country's substantial natural and human resources, and pledged to continue the struggle against imperialism, poverty, and hunger. The government's primary concern was proclaimed to be the country's development through the implementation of the Program for the National Democratic Revolution (PNDR). In the process, it was assumed that the material and technical bases necessary for establishing socialism would be created. 

The constitution attempted to situate Ethiopia in the context of the worldwide movement of so-called "progressive states" and made no direct reference to Africa. Critics claim that the constitution was no more than an abridged version of the 1977 Soviet constitution, with the exception that strong powers were assigned to the newly created office of the president. A second difference between the Ethiopian and Soviet constitutions is that the former declared the country to be a unitary state rather than a union of republics. It was reported that the problem of nationalities was hotly debated in the Constitutional Commission, as well as in the WPE Central Committee, but the regime would not abandon its desire to create a single multiethnic state rather than a federation.
Tsegaye Regassa, Ethnic Federalism and The Right to Self-Determination As A Constiutional Legal Solution to the Problem of Multi-Ethinc Societies: The Case of Ethiopia (LLM Thesis, Ethiopian Civil Service College, Law Library, Unpublished) (2001)
The Constitution advocated for socialist values and national unity.  The provisions of the constitution affirmed socialist values. The preamble starts by making the "working people of Ethiopia" owners of the constitution.  It stresses their determination to fight backwardness and to transform the country into a socialist society.  It aspires to attain development with the ideals of justice, equality, and social prosperity.  Recognizing the long history of independent survival, the preamble further goes to note the fact that Ethiopia is a multinational state with various nationalities and diverse communities with essential unity created by cultural intercourse, migration, and commerce.  Moreover, the inviolability of the country is stressed.  The history of oppression and exploitation, of hunger, disease and mass death in feudal Ethiopia is noted. The fact that the PMAC emerged as a vanguard leadership of the revolution and took revolutionary measures was taken into account.  Some of the activities in this regard included abolition of the monarchy, nationalization of rural land, urban land, extra houses, major enterprises, and ensuring equality of nationalities, sexes, and religions.  The fact that development is the primary concern is stressed. Completion of National Democratic Revolution (NDR) to lay the basis for socialism is stated as the aspiration.  Furthermore, the supremacy of the constitution is asserted.  That it is the expression of the sovereignty and unity of the country that it ensures the equality of nationalities based on the right to self-determination, that it guarantees freedoms and rights are all made explicit in the preamble.

Chapter 1 of the Constitution defined Ethiopia's social order. The People's Democratic Republic of Ethiopia (PDRE) was declared to be "a state of working peasants in which the intelligentsia, the revolutionary army, artisans, and other democratic sections of society participate." The commitment to socialist construction was reaffirmed, as was the idea of egalitarianism within the context of a unitary state. The official language remained Amharic. The functioning and organization of the country was proclaimed to be based on the principles of democratic centralism, under which representative party and state organs are elected by lower bodies. The vanguard character of the WPE was asserted. And its roles as well as those of mass organizations were spelled out. 

Chapter 2 dealt with the country's economic system. The state was dedicated to the creation of a "highly interdependent and integrated national economy" and to the establishment of conditions favorable to development. In addition, the constitution committed the state to central planning. The chapter included state ownership of the means of production, distribution, and exchange, expansion of cooperative ownership among the general population. 

Chapter 3 addressed social issues, ranging from education and the family to historical preservation and cultural heritage. The family was described as the basis of society and therefore deserving of special attention by means of the joint efforts of state and society. In addition, the constitution pledged that health insurance and other social services would be expanded through state leadership. National defense was the subject of Chapter 4. The first article asserted the nation's need to defend its sovereignty and territorial integrity and to safeguard the accomplishments of the revolution. It was declared that the Ethiopian people had a historical responsibility to defend the country. The defense force was to be the army of the country's working people. The army's fundamental role would be to secure peace and socialism. 

Foreign policy objectives were spelled out in four brief articles in Chapter 5. The foreign policy objectives were based on the principles of proletarian internationalism, peaceful coexistence, and nonalignment. Chapters 6 and 7 were concerned with defining citizenship and spelling out the freedom, rights, and duties of citizens. Ethiopians were declared to be equal before the law, regardless of nationality, sex, religion, occupation, and social or other status. They had the right to marry, to work, to rest, to receive free education, and to have access to health care and to a fair trial. Ethiopians were guaranteed freedom of conscience and religion. Unlike the Revised Constitution, religion and the state were proclaimed to be separate institutions. Citizens were assured the freedoms of movement, speech, press, assembly, peaceful demonstration, and association. Regarding political participation, citizens had the right to vote and the right to be elected to political office. Their duties included national military service, protection of socialist state property, protection of the environment, and observance of the constitution and laws of the country. 

The constitution's most detailed sections related to the central government's organization and activities. In these sections, the document described the various state organs and explained their relationship to one another. The supreme organ of state power was the National Shengo (National Assembly). Its responsibilities included amending the constitution; determining foreign, defense, and security policy; establishing the boundaries, status, and accountability of administrative regions; and approving economic plans. The National Shengo was also responsible for establishing the Council of State, the Council of Ministers, ministries, state committees, commissions, and state authorities, the Supreme Court, the Office of the Prosecutor General, the National Workers' Control Committee and the Office of the Auditor General. In addition, the National Shengo elected the president and officials of the Council of State and approved the appointment of other high-ranking authorities. 

Candidates to the National Shengo had to be nominated by regional branches of the WPE, mass organizations, military units, and other associations recognized by law. Balloting for seats in the National Shengo was required to be secret. All individuals eighteen years of age and above were eligible to vote. Elected members served five-year terms. The body met in regular session once each year. These sessions were usually public but might on occasion be held in camera. In 1987, the National Shengo had 835 members. 

The Council of State consisted of the president of the republic, several vice presidents, a secretary and other members. The Council of State was an organ of the National Shengo. The Council of State served as the most active oversight arm of the government. The Council of State exercised the national legislative role when the National Shengo was not in session. In addition to its normal functions, the Council of State was empowered to establish a defense council. The National Shengo might assign special duties to the Council of State. The Council of State had the further authority to issue decrees in the pursuit of the duties stipulated by law or assigned by the National Shengo. The power of this organ was clear in the constitutional provision. For example, a provision in a constitution stated that: "When compelling circumstances warrant it, the Council of State may, between sessions of the National Shengo, proclaim a state of emergency, war, martial law, mobilization or peace." 

The 1987 Constitution established the office of president. Apparently, the Council of State ruled along with the president and exercised legislative oversight in relation to other branches of government. In reality, however, the office of the president in particular and the executive branch in general were the most powerful branches of government. The president was able to act with considerable independence from the National Shengo. 

Although the constitution stipulated that the president was accountable to the National Shengo, President Colonel Mengistu Hailemariam demonstrated repeatedly that there was no authority higher than his own office. By law he was responsible for presenting members of his executive staff and the Supreme Court to the National Shengo for election. At the same time, the president, "when compelling circumstances warrant it" between sessions of the National Shengo, could appoint or relieve the prime minister, the deputy prime minister, and other members of the Council of Ministers; the president, the vice president, and Supreme Court judges; the prosecutor general; the chairman of the National Workers' Control Committee; and the auditor general. The National Shengo was by law supposed to act on such decrees in its next regular session, but this appeared to be only pro forma. 

The president could be elected to an indefinite number of successive five-year terms. The president could submit nominations for appointment to the Council of Ministers (his cabinet) to the National Shengo for approval. However, by the time nominations reached the National Shengo for consideration, their appointment, in practice, had already been decided. In practice, President Mengistu would chose individuals for particular offices without any apparent input from the National Shengo, the WPE, or the Council of State. The president, who was also commander in chief of the armed forces, was also responsible for implementing foreign and domestic policy, concluding international treaties, and establishing diplomatic missions. If he deemed it necessary, the president could rule by decree. 

The Council of Ministers was defined in the constitution as "the Government.`` The Council of Ministers was the government's highest executive and administrative organ. The body consisted of the prime minister, the deputy prime minister, the ministers, and other members as determined by law.  Members were accountable to the National Shengo. But between sessions they were accountable to the president and the Council of State. Members of this council were chosen from regularly elected members of the National Shengo and served five-year terms, unless they resigned or were removed by the president. For example, in early November 1989 Prime Minister FikreSelassie Wogderes resigned his office, allegedly for health reasons. However, some reports maintained that he was forced out by Mengistu because of his apparent loss of enthusiasm for the regime's policies. At the same time, Mengistu reshuffled his cabinet. Significantly, these events occurred weeks after the annual session of the National Shengo had concluded. 

The Council of Ministers was responsible for the implementation of laws and regulations and for the normal administrative functions of national government. It prepared social and economic development plans, the annual budget, and proposals concerning foreign relations. In their respective areas of responsibility, members of the Council of Ministers were the direct representatives of the president and the government.

In 1991 there were twenty-one ministries. Portfolios consisted of the Ministry in Charge of the General Plan and the ministries of agriculture; coffee and tea development; communications and transport; construction; culture and sports affairs; domestic trade; education and fine arts; finance; foreign affairs; foreign trade; health; industry; information; internal affairs; labor and social affairs; law and justice; mines, energy, and water resources; national defense; state farms; and urban development and housing. In addition to these ministries, there were several other important state authorities, such as the Office of the National Council for Central Planning, the Institute for the Study of Ethiopian Nationalities, the Relief and Rehabilitation Commission, and the National Bank of Ethiopia. 

The constitution provided for Ethiopia's first independent judiciary. Traditionally, the Supreme Court and various lower courts were the responsibility of the Ministry of Law and Justice. After Haile Selassie's overthrow, much of the formal structure of the existing judicial structure remained intact. Over the years, regional and district level courts were reformed somewhat. The constitution stipulated that judicial authority was vested in "one Supreme Court, courts of administrative and autonomous regions, and other courts established by law."  Supreme Court judges were elected by the National Shengo. Those who served at the regional level were elected by regional Shengos (assemblies). In each case, the judges served terms concurrent with that of the Shengo that elected them. The Supreme Court and higher courts at the regional level were independent of the Ministry of Law and Justice, but judges could be recalled by the relevant Shengo. 

The Supreme Court was responsible for administering the national judicial system. The court's powers were expanded to oversee all judicial aspects of lower courts, not just cases appealed to it. At the request of the prosecutor general or the president of the Supreme Court, the Supreme Court could review any case from another court.  In addition to separate civil and criminal sections, the court had a military section. In the late 1980s, it was thought that this development might bring the military justice system, which had been independent, into the normal judicial system. 

Between 1987 and 1989, the government undertook a restructuring of the Supreme Court. The intention of the reform was to improve the supervision of judges and of making the administration of justice fairer and more efficient. The Supreme Court Council was responsible for overseeing the court's work relating to the registration and training of judges and lawyers. The Supreme Court Council's first annual meeting was held in August 1988, at which time it passed rules of procedure and rules and regulations for judges. 

Chapter 15 of the constitution established the Office of the Prosecutor General. The Office was responsible for ensuring the uniform application and enforcement of law by all state organs, mass organizations, and other bodies. The Prosecutor General was elected by the National Shengo for a five-year term. He was responsible for appointing and supervising prosecutors at all levels. In carrying out their responsibilities, these officials were independent of local government offices. 

Local tribunals, such as kebele tribunals and peasant association tribunals, were not affected by the 1987 Constitution. People's courts were originally established under the jurisdiction of peasant associations and kebeles. All matters relating to land redistribution and expropriation were removed from the jurisdiction of the Ministry of Law and Justice and placed under the jurisdiction of the peasant association tribunals. The members of the tribunals were elected by association members. In addition, such tribunals had jurisdiction over a number of minor criminal offenses, including intimidation, violation of the privacy of domicile, and violations of peasant association regulations. The tribunals also had jurisdiction in disputes involving small sums of money and in conflicts between peasant associations, their members, and other associations. Appeals from people's tribunals could be filed with regional courts. Kebele tribunals had powers similar to those of their counterparts in peasant associations…

4.6.15 The Transitional Period Charter (1991-1994): In early 1991, the socialist government crumbled. The victorious EPRDF took over political power. A Transitional Period Charter was adopted in June of the same year. The Charter indicated the direction Ethiopia would follow. For example, it made the idea of decentralization explicit. The Charter announced the idea of re-mapping of the country in line with ethnicity.  The Charter expressed the intention of the key actors to balance group rights, the rights of ethnic groups, and human rights. The Charter in essence put forth the pillars of the constitution to come, the FDRE Constitution.

Heinrich Scholler, Ethiopian Constitutional and Legal Development: Essays on Ethiopian Constitutional Development (Vol. I) (2005) at 57. 

The Charter of 1991: The "Democratic Rights" section of the Charter has only two articles. Art. I of the Charter declares the full application of the Universal Declaration of Human Rights without any limitation. Then it gives a special emphasis on the freedom of conscience, expression, association, peaceable assembly, the right to engage in unrestricted political activity and the right to organize political parties. This is peculiar to the Charter as compared to the previous constitutions. It has opened the door to op​position parties to participate in the polities of the country. The other peculiarity of the Charter and to the Ethiopian history is the right to self determination. This right has been extended up to independence when the concerned nation, nationality and people is convinced that the above rights are denied, abridged or abrogated.
Aaron P. Micheau, THE 1991 Transitional Charter of Ethiopia: A New Application of The Self-determination Principle? 28 Case W. Res. J. Int'l L. 367 (1996)
Division of Power Issues in Ethiopia: The Charter's guarantee of internal self-determination is found primarily in Article II. It provides for the preservation of national identities, the creation of autonomous political units that are represented within a central government, and a subjective test for the right to full independence. In addition, Article XIII provides for local and regional councils based on nationality. It is the task of the drafters of the Ethiopian Constitution to eliminate any ambiguity with respect to the Article IIc grant of full independence. If the Charter's provision of "self-determination, up to and including independence" was only intended to permit Eritrean secession, the Constitutional text can omit references to independence. Instead, the Constitution should expressly emphasize internal self-determination. Genuine decentralization of power and protections for participation in local and regional governments may defuse nationalist aspirations to secession.

Internal self-determination in Ethiopia also requires the resolution of division of power issues between federal and regional governments. The Charter contains some precision on this issue. Article Thirteen states that "(t)here shall be a law establishing local and regional counciles (sic) for local administrative purposes defined on the basis of nationality." Referring back to Article IIa, one could infer, at least, that these councils will have some jurisdiction over education, broadcasting, and other cultural activities. What the Charter lacks is some mechanism for determining the boundaries between regional and central power. These mechanisms would provide guarantees to nations and regions that have been exploited by the central government policies in the past, such as burdensome taxation or resettlement plans. Allocating resources to regional governments will be a necessity if these governments are to be effective at all. This allocation must be done both by local taxation and support from the central government. To the extent that the latter is constitutionally or statutorily guaranteed, the regional councils will be more independent. 
Conclusion: Ethiopia provides an excellent example of the appropriate limits of the nondiscrimination principle. In the future, its central government must make an effort to recognize and assist groups that have been excluded under the empire and the Derg. If the spirit of regional autonomy is followed and funds are distributed fairly, the need for organizations like Macha-Tulama might be obviated. Regions will be able to build their own infrastructure, and develop their own regional taxation and linguistic education policies. 


To provide for equality of opportunities at the federal level, such as among university students and federal officials, the central authorities might take nationality into account in the provision of spaces, the selection process, or other ways. Additionally, the central government will have to develop rules and mechanisms to protect minorities within each of the regions. To be sure, Ethiopians should strive for an ultimate goal of legal recognition of the Ethiopian identity and none other. But to recognize the nondiscrimination principle to the exclusion of the self-determination principle will perpetuate the cultural hegemony of the Amharas and the marginalization of other groups. This is why the nations of Ethiopia have applauded the Charter, without necessarily supporting secession. It is necessary that the limits placed upon the right of self-determination are recognized and accepted by all Ethiopians as well, given the uniqueness of including that right in a domestic instrument. But these limits cannot infringe upon the cultural expression of the ethno-nations.


Beyond Ethiopia, it is evident that the principle of self-determination must be clarified. If external self-determination is simply an anachronism (because traditional colonial relationships no longer exist), internal self-determination should be emphasized as a vital and appropriate prophylactic for the sorts of problems which have erupted in states with hierarchical forms. Ethiopia is in a precarious transition period, but has much to gain, not the least of which is to become a positive example for other societies who are struggling with issues of nationalism.

The initial slogan of the Derg, Ethiopia Tidkem, loosely translated as "Ethiopia First," was publicly defined in December of 1974, six months after the Derg came to power, as Ethiopian Socialism, meaning "equality, self-reliance, hard work for the overall interest of the people and above all the supremacy of Ethiopian unity."
With regard to nationalist movements, the Derg's position was that, although self-determination, and even secession, was among the rights of all nations, self-determination was unjustified under a socialist government. The Derg's conceptual framework, which was similar to that of the Soviets, led it eventually to dismiss the nationalist movements as wholly external in derivation. These positions were extensions of Ethiopian essentialism in socialist garb, whereas during the Imperial history, essentialism was expressed in religious terminology. In either case, recognition of cultural differences among Ethiopians was suppressed, and internal dissent was projected to a plausible external source. The nondiscrimination principle was official policy under the Derg, and is a variant of the essentialist position. One of the Derg's fundamental precepts prohibited discrimination on the basis of tribe, sex, language, or religion. Developing a principle of ethnic or cultural nondiscrimination presupposes that no legally significant distinctions exist along these lines. While the principle of nondiscrimination might seem to be recognizable only in liberal societies, several writers have shown otherwise. This principle is analogous in practice to the socialist concept of the "universal man," who has no ethnic or national identity --only a class identity, which itself disappears when Communism is achieved.

This presupposition of universality is difficult or impossible where peoples speak different languages, have different lifestyles, and live in different geographic regions. Law cannot ignore the existence of identities to which significant numbers of people subscribe. Where the state supports one identity or culture in the interests of unity, it necessarily supports the characteristics of the dominant state actors, assimilating, ignoring, or destroying all others in the process.


The "Inclusionist" Position: The adoption of the Charter seems to have eliminated essentialism as the dominant conceptualization of Ethiopian identity. The new position allows for legal and ideological recognition of distinct nations within Ethiopia. The most obvious example of this is the recognition of self-determination as a collective right of nations. Certain nationalist positions, or aspects of them, embrace the inclusionist view. There is a limit to inclusionism, however, where multiple views of Ethiopian identity are incompatible with one another, and conflict, rather than coexist. The best illustrations of this limit are nationalist positions which demand secession. The Charter retains an Ethiopian identity; it only recognizes that this identity can have many forms. A substantial rejection or attack upon the Ethiopian identity is beyond the scope of the Charter's guarantees.

4.6.16 The FDRE Constitution
Tsegaye Regassa, Ethnic Federalism and The Right to Self-Determination As A Constiutional Legal Solution to the Problem of Multi-Ethinc Scocieties: The Case of Ethiopia (LLM Thesis, Ethiopian Civil Service College Library, Unpublished) (2001) 

The FDRE Constitution is a text of 106 articles. The preamble gives the "ownership" of the constitution to the "Nations, Nationalities, and Peoples of Ethiopia". The right to self-determination, the rule of law, democracy, economic and social development, equality and non-discrimination are stressed.  The historical and cultural interaction of the people is noted.  The need to rectify historically unjust relations is readily pointed out.  The aspiration "to live as one economic community" is made evident. The text of the constitution created a federal state and divides powers between the Federal and state governments. Nine sub-national states were recognized as constituting Ethiopia.
By adopting a federal structure, the constitution provided for plural law-making institutions.  Consequently, legislation that affect a citizen can have two sources i.e., the federal and the state legislatures. At the federal level, a kind of parliamentary government is set up with a parliament [called House of Peoples' Representatives (HOR)] that has supreme legislative decision-making power. It appears that there is a bicameral legislature. Yet, in fact, that is not the case for the House of Federation (HOF) has no legislative power. The HOF is principally an institution entrusted with the tasks of interpreting the constitution.  

The FDRE Constitution also provides for a strong executive government led by a Prime Minister. The constitution also stipulated to the effect that an independent judicial power is established. In line with the federal set up, dual court structure seems to be the trend. The jurisdiction of the Federal Courts vis-à-vis the state court is stated.The Constitution also envisaged an institution in charge of assisting the HOF in the interpretation of the Constitution, i.e., the Council of Constitutional Inquiry (CCI).  The CCI, composed of legal experts investigates constitutional disputes and submits its recommendations to the HOF.  

The offices of the Auditor General, National Election Board and the National Census Commission are other organs established by the FDRE Constitution.The National Human Rights Commission (HRC) and the Office of the Ombudsperson are other institutions whose legislative establishment is envisaged by the constitution. The supremacy of the Constitution subordinates all laws, practices and official decisions to the constitution and nullifies them in case they contradict it. The idea that international human rights instruments are to be used as standards in the interpretation of human rights provision is another concept built into the constitution. The principle of secularism enunciated in Art. 11 is another principle laid down in the FDRE Constitution. The FDRE Constitution includes the following principles: supremacy of the constitution, human rights, secularism, transparency and accountability of government. The FDRE Constitution declares the supremacy of the constitution and established a constitutional state that subordinates all laws, practices, or decisions to the constitution. This principle asserts the sovereignty of the people, the expression of which is the constitution.  Moreover, it compels any actors to observe its provisions.

The constitution came up with the complex and rigid mode of amendment built into the constitution.  Characteristic to federal constitutions is the difficult mode of amendment.  In the FDRE Constitution, amendment of human rights provisions requires majority vote of all state legislatures, two third majority vote of both the HPR and of the HOF, while amendment of other provisions requires two- thirds majority vote of the joint session of HPR and the HOF along with majority votes in 2/3 of the state legislature, i.e., in 6 of the 9 states.

The principle of sovereignty of Nations, Nationalities and Peoples is one of the pillars of the FDRE Constitution. Unlike the 1955 Revised Constitution that asserts sovereignty and inalienability of the Ethiopian territory and vests this sovereignty in the Emperor, the FDRE Constitution makes it explicit that "All sovereign power resides in the Nations, Nationalities and Peoples of Ethiopia," further attaching to this that the constitution is "an expression of their sovereignty." The other basic principle of the FDRE Constitution is the principle of Human Rights. The constitution declares that human rights and freedoms are "inviolable and inalienable". The fourth basic principle of the FDRE Constitution relates to the separation of religion from state.  According to Article 11, "State and religion are separate."  

The last norm in the list of fundamental principles of the constitution is the principle of transparency and accountability of government. The conduct of affairs of government shall be transparent. It also stresses the fact that "any public official or an elected representative is accountable for any failure in official duties." The possibility of recalling an elected official "in cases of loss of confidence" is reserved. There is a rule that holds the Prime Minister and the Council of Ministers accountable to HPR. There is the requirement that the council of ministers get the approval of the HPR in order to exercise its emergency powers. There is also the need to consult the people on environmental policies. These rules are examples of rules that reinforce the principle of accountability and transparency of government.
Abdulkarim A. Guleid, the Challenges of Transformation and Demobilization: An Ethiopian Perspective, (Unpublished) (1995)
The Clash of Civilizations?Analysis of the New Structures Created by the New Constitution: Samuel P. Huntington's article, "", in the Summer 1993 edition of the prestigious "Foreign Affairs" magazine, and his later best-selling book with the same name, provoked more discussion among the readers of Foreign Affairs in three years than any other article published by Ministry of Foreign Affairs -- including some dissent. Is his conclusion correct that "clashes of civilizations are the greatest threat to world peace, and an international order based on civilizations is the surest safeguard against world war"? He distinguishes among "civilizations" using differences in heritage, language, culture, and religion. We might consider more than 80 different ethnic groups in Ethiopia as "mini civilizations," since each has its own distinctive heritage, language and culture. Some are predominantly Ethiopian Coptic, some predominantly Islamic, and others are of predominantly older Animist religions. In this sense, Ethiopia today is like a "mini World" composed of more than 80 different "mini civilizations". Are clashes among these "mini civilizations" the greatest threat to national peace and a national order based on "mini civilizations" the surest safeguard against civil war? In Ethiopia, the surest safeguard against civil war is the culture of the "mini civilizations." The culture of tolerance in Ethiopia is also unique in the world. In certain parts of Ethiopia, especially in the Wollo zone of the Amhara Region, the inter-marriage between Moslems and Christians is common. Since the parents have different religions, the children are also allowed to take the religion of their choice without being influenced by the parents. This is something unique that can be witnessed only in Ethiopia, where the culture of tolerance and freedom of faith is at home! 

The Italian comparative lawyer, Ugo Mattei, has compared the new Constitution of Ethiopia with other constitutions around the World in the Cardozo Law Review in 1995 in an article entitled "The New Ethiopian Constitution: First Thoughts on Ethnical Federalism and the Reception of Western Institutions". Mattei notes that, although it was drafted with the assistance of international experts, the new Constitution does reflect primarily the US Constitution, which is not unusual around the World today. He questions whether it is really appropriate to copy the US model for "rule of law" (to an African setting) where it is quite alien to African traditions. He is particularly concerned about the federal structure, stating that for federalism to work "requires a high degree of political and legal expertise that not many countries in the world enjoy today. It should be added, however, that ethnical federalism particularly when ethnicism gets represented by political parties (politicized ethnicism) is the worst of the possible worlds. In particular, "If there is something that the American model can teach, it is the absence of any ethnic element in an efficient federalism." In general, Mattei praises this new Constitution from a technical perspective but questions whether it is too complex and foreign to the local culture for any government to be able to successfully implement it.  

New World Order Vs. Old World Order: President George Bush and his Secretary of State James Baker of the USA defined a concept for a New World Order as being a composite of the historical precedents for guiding ad-hoc policy decisions. However, within two years of this approach, no coherent policy could be abstracted from these precedents. Therefore, they stopped even talking about a New World Order.   

In this vacuum of creative political leadership, a different definition of the concept of the New World Order has been developing objectively and spontaneously by itself - despite resistance and lack of leadership from the ministries of foreign affairs, parliaments, and academics around the world. This new evolving real New World Order was defined for the first time by Jack L. Davies, which is based very generally upon a two-phase model. In the first phase, multi-ethnic and multi-religious states that were created instantaneously from the top down under the rules of our Old World Order are being allowed to disintegrate into smaller and more homogenous political entities. This is necessary to relieve the pent-up tensions that have been held together by the brute force under the rules of our Old World Order. 

In the second phase, these smaller political entities are re-integrating regionally on the basis of voluntary and gradual democratic processes. The driving force towards this regional integration is the economies-of-scale for large-scale industrial production and for large integrated markets, which permit the achievement of higher standard of living in large and integrated markets rather than in smaller economic entities.   

Ethiopia is the first African state that has accepted and implemented the principles of this New World Order without external influence. This was a risky adventure, but an essential one. Many people thought (Ethiopians as well as many African politicians and Europeans) this untested path taken voluntarily was going to be the end of Ethiopia. But this decision was the only right option to hold Ethiopia together. It is this model that has saved Ethiopia from disintegration. The different ethnic and religious groups in the country were given full autonomy to organize themselves, choose their own leaders and decide on their future to the extent of secession.   

Ethiopia, therefore, deserves all the credit for taking the political leadership to implement this new evolving New World Order in the Horn of Africa. By taking this decision, the Ethiopian ruling party also paved the road for Eritrean independence. Therefore, Mr. Ugo Mattei is not the only person with this paradigm. Many have shared the same beliefs and assumptions with him, including Ethiopians with different motives. But Ethiopia is the first African state that has understood and implemented the principles of the New World Order without external influence. 

Huntington provides a logical basis for granting as much regional autonomy to ethnic groups as possible, considering the extensive scattering and mixing of these groups geographically. Mattei, dislikes the "politicized ethnicism" of political parties based upon representing ethnic groups rather than more-general political views. We can learn from these two quite different views and the specific arguments that can be applied to our new Constitution. They warn us of potential difficulties along the way in our implementation, giving us the opportunity to take timely corrective actions. 

The best-selling book ``The Disuniting of America: Reflections on a Multicultural Society`` by Arthur M. Schlesinger, Jr. is closer to the arguments of Mattei than those of Huntington or Davies. Schlesinger claims that the success of the American model has been based upon the "melting-pot" approach where individuals from many different ethnic groups or "civilizations" immigrated to the USA where they voluntarily integrated into a new common political ethic and culture. His concern today is with the concept of a "Multicultural Society" that is now evolving in the USA, whereby immigrants and descendents of immigrants from different ethnic groups and civilizations no longer try to integrate into a common culture, but rather try to establish separate mini-cultures within the USA, one for each ethnic group or civilization from which they came. He sees this as a divisive force, that may ultimately destroy the USA, much like we have seen the multi-ethnic former Yugoslavia disintegrate, because the emphasis of the people there was not on being integrated into Yugoslavia, but rather insisting upon maintaining their original identities. 

Schlesinger finds it difficult to understand why any new nation would want to implement a "multicultural society", which he sees it as a deliberate act to create a nation that will sooner or later disintegrate precisely because it is organized as a "multicultural society". Davies argues that, since we are starting out with a "multicultural society" with substantial tension among different ethnic groups, we need to at least give them as much political autonomy as possible to reduce such tensions to a level where they feel comfortable in re-integrating voluntarily. Like Mattei and Schlesinger, Davies has expressed reservations concerning the formation of clan-based "political parties" in Somalia, that ultimately become "lobbies" for the interests the individual clans that they represent, rather than true "political parties". (See``Reunification of the Somali People`` by Jack L. Davies.) 

In summary, the TGE (Transitional Government of Ethiopia) launched a brave and creative strategy for solving the complex political problems facing it, through the way that it supported the Ethiopian people in creating their new Constitution, structure of government, and the creation of new political parties. So far, this strategy has been far more successful than most critics expected. But much work remains to be done before we can achieve lasting peace, democracy, and economic development on the Horn of Africa -- and can say "mission accomplished``


4.6.17 Review questions

Part I Answer the following questions 

1. What are the principles of the New World Order?

2. What distinguishes the Old World Order from the New World Order? 

3. Does Abdulkarim approve the tenets of the FDRE Constitution? Why?

4. Assess the merits and demerits of establishing political parties along ethnic lines.
5. What is the concern of Schlesinger?

6. Professor Scholler elaborates on jural posulates of Ethiopian constitutional law in a lengthy and incisive article published in 1976. His theme is that some "jural postulates" or grundnorms (Kelsen) were operative outside of the Constitutional framework and constituted contradictions or sources of tension between the premises of the Revised 1955 Constitution and the existing order. These jural postulates were feudal in origin. First, was the idea of monarchy itself as having derived from the union of the Queen of Sheba and King Solomon which produced the first Emperor of Ethiopia, Menelik I. The tradition is that legitimate Emperors come from this line, and that the promises made by God to Israel devolved upon Ethiopia when the Jews rejected Christ. The Emperor is thus Elect of God, Conquering Lion of Judah, and rules as God's representative on earth, by divine right. The second postulate relates to the role of the Church. The Orthodox Church is an established Church, and the legitimacy of the Church and State are merged, inseparable, and symbiotic. Scholler elaborates on his theme by articulating six premises of the Constitutional development in Ethiopia from 1931-1974. Those premises are: (1) the strengthening of the traditional monarchy; (2) the modernization of administration through ministries; (3) the addition of a Senate and elected House; (4) the emphasis on the Rule of Law; (5) the affirmation of a judicial arena; and (6) enumerated human rights. The last five policies are seen as Western. The basic position is that these latter five, grafted onto Ethiopian tradition, did not take hold, and were neutralized whenever important conflicts with the pre-existing traditional grundnorms existed. Put less delicately, the Constitutions were neutralized, i.e. rendered a dead letter, whenever important conflicts with traditional norms arose. The judiciary was basically unwilling or unable to implement such norms as the human rights guarantees and the Rule of Law. Do you support Professor Scholler`s analysis?
7. The basic problem with the transplant of Western norms is that these norms may fail to take root when introduced into a non-Western arena. Western norms have frequently not fared well in Ethiopia, or elsewhere in Africa, and one comes away wondering why. Perhaps Professor Scholler's analysis provides us with some clues. Professor Scholler points out that these Western norms conflict with the power of traditional feudal elite in Ethiopia, the Church and the nobility. Feudalism involves the idea that the main productive resource, land, is owned by the emperor or king. In feudal England, the land would return to the king upon the death of the holder. Therefore, land ownership was limited to a life estate. Theoretically, the feudal system of Ethiopia was even more centralized than that of England because titles and offices could be revoked at the will of the emperor. However, the reality may have been different.

Another variable is the ruler's state of mind with regard to the appropriate use of power. The ruler's attitude that power should be exercised personally is a key to understanding. Delegated authority was deemed demeaning and untraditional. Remnants of feudalism remained in the Parliamentary regime when local peasants returned former and current feudal lords to power. Land ownership retained its feudal character in that corvee labor was owed, and feudal payments for the use of land were continued. Traditional feudal elites stand to loose power from modernization, progress and development. The elites have good reason to resist development.

An example of the conflict between the traditional forces and modernizing forces is indicated by the experience with the Land Tax Proclamations of 1942 and 1944, enacted during the regime of Emperor Haile Selassie. The traditional forces allowed the law to be enacted, but were successful in preventing its implementation. Thus, the forces for modernization (sometimes students), were in continuing conflict and stalemate with the landowning elite and the Ethiopian Orthodox Church. Emperor Selassie's regime was unable to reconcile these forces, and it appears that any regime will have the same difficulty. Both the Mengistu regime and the current regime continued the ownership of land under a form of socialism which provides continuity between feudalism and socialism. The modern state in Ethiopia may be seen as simply standing as a successor to the feudal rights of the emperors of Ethiopia. However, important changes, brought by the regime of Mengistu, have weakened the traditional power base. The Church has lost much of its land, though it retains considerable spiritual power. The traditional aristocracy has lost much of its power base in land. Land reform, stalled and perhaps impossible under Emperor Haile Selassie's regime, was realized in part under Mengistu. These were achievements of the Mengistu regime, though the cost in terms of human life, violence and repression was excessive. The policies of the existing regime of Mr. Meles Zenawi remain to be seen. Do you endorse this analysis by Professor Van Doren? John W. Van Doren, Positivism and the Rule of Law, Formal Systems or Concealed Values: A Case Study of the Ethiopian Legal System 3 J. Transnat'l L. & Pol'y 165 (1994)    
Part II Multiple-choice Question

Choose the best answer from the given choices.
Identify the statement that best represents the position of Abdulkarim A. Guleid as outlined in his article entitled ``the Challenges of Transformation and Demobilization: An Ethiopian Perspective.``
A) He aims at offering a description of the rise and fall of the Old World Order.

B) He aims at outlining the attributes of the New World Order -disintegration and reintegration.

C) He claims that the best solution to the complex political problems Ethiopians have confronted lies in bottom up reintegration of the various ethnic groups as reflected in the FDRE Constitution. 

D) He aims at criticizing the works of Samuel P. Huntington’s article, ``The Clash of Civilizations?`` 

E) He aims at fully supporting Schlesinger who sees ethnic federalism as a deliberate act to create a nation that will sooner or latter disintegrate.

F) All of the above.

G) He explains the different meaning attached to the concept of the New World Order. 
4.6.18 Collective self-redefinition 

እንድሪያስ እሸቴ፣ የአዲሲቱ ኢትዩጵያ ገፅታ ከብሔር ብሔረሰቦችና ሕዝቦች ማንነት አንጻር (ህዳር 28/1999)  ገጽ 1-4 /ያልታተመ/ 

የብሔርዊ ማንነት ዕውቅናን ቁም ነገርና ፍሬ ቁልጭ አድርጎ ለማየት የቀድሞውን ኢትዩጵያዊነት መለስ ብሎ መቃኘቱ ይጠቅማል፡፡ ለአያሌ ዓመታት ለኢትዩጵያዊነት ብቁ ለመሆን ለበዙሀን የኢትዮጰያ ሕዝቦች የራስን ማንነት መሸሸግ ወይም ጨርሶ መሻር ግድ የሆነበት ሁኔታ ነበር፡፡ በኢትዩጵያዊነት ለመታቀፍ፣ ብሔራዊ መለዮ የሆኑትን ለምሳሌ፣ የግል፣የጋራ የአካባቢ ስም፣ ባሕልና ቋንቋ፣ ሀይማኖት ሳይሽሩ ወይም ሳይሸሽጉና በዘውድ የተደገፈውን ሳይከናነቡ ኢትዩጵያዊ ነኝ ማለት ዘበት ነበር፡፡ ወደ ቀድሞው ኢትዩጵያዊነት የሚያሸጋግረው የማንነት ክህደት ጐዳና ለሁሉም ሕዝብ እኩል ክፍት አልነበረም፡፡ 

የንጉሰ ነገስትነት አልጋ በወረሱና ባለርስት አገር ብሔሮች ለምሳሌ ዋግና ትግራይ ጐዳናው እጅግ ውጣ ውረድ አልነበረውም፡፡ በሌላ አኳያ፣ የባርነት ቀንበርን ለተሸከሙ፣ ለቀላድና ለገባር አገር ብሔሮች ጐዳናው አዳጋች ነበር፡፡ ልዩነቱን ለመረዳት የቸሀን ምሳሌ እንመልከት፡፡ የጉራጌን ሕዝብ የማንነት ጉዳይ ያጠኑት ጆን ማርካኪስ ታሪኩን እንደሚከተለው ያቀርቡታል፡፡ 

በ1875 አ.አ የመጀመሪያው የሸዋ ግፊት በኃይል ተመክቶ /የጉራጌን ሕዝብ/ ማንበርከክ አልቻለም፡፡ የጉራጌን ሕዝብ ከአንዱ በስተቀር ለማሸነፍ የአስር ዓመት ጦርነትና ድርድር ፈጅቷዋል፡፡ የመጨረሻው የጦር ግጥሚያ በ1886 /አ.አ/ ዋቢ ወንዝ ጋ በሸዋና ከሰባት ቤት አንዱ በሆነው በቸሀ መሀል ነበር፡፡ ቸሀ በመዋጋቱ በጽኑ ተቀጣ፣ ብዙዎቹ በባርነት ተሸጡ፣ የአካቢውም መሬት ቤተ ርስት ሆነ፡፡ በኃይል በተያዙት አገሮች የሚዘረጋው የገባር ስርዓት ተመሠረተ፣ አብዛኛውን ምርጥ መሬት መንግስት ቀምቶ ለድል አድራጊዎቹና ለአጋሮቹ አደለው፡፡ እነሱም የአካባቢው ባለመሬትና ገዥዎች ሆኑ፡፡ በተነጠቀውም መሬት ላይ የነበሩት የጉራጌ ተወላጆች ወደ ገባርነት ወርደው፣ ያፈሩትን ለባለርስቱ እያካፈሉ በዓይነትና በጉልበት እነዲገብሩለት ተገደዱ፡፡ ‘’ (Ethnicity and the State in Eastern Africa) M.AM. Salih and I. Markakis (eds.), Stockholm, 1998, P. 132) በተጨማሪ፣ የማንነት ክህደት ጐዳናው ለአንድም ሕዝብ ዜጋ ቢሆን እኩል ክፍት አልነበረም፡፡ በመሳፍንትነት፣ በመኳንንትነት ወይም በባላባትነት፣ በጋብቻ፣ በመንግስት አገልግሎትና በቅርቡ በትምህርት ማንነታቸውን አሌ ብለው ለጨዋ ኢትዩጵያዊነት ተመልምለው የባዕድ ባሕል የተላበሱት ብዙ አልነበሩም፡፡ በስርዓተ መንግስቱ ክብር የተደረገውን ቋንቋ፣ ሀይማኖትና ባሕል ለማወቅ፣ ለመቀበልና ለማንጸባረቅ ወደ መንግስተ ስልጣን መጠጋትን ይጠይቅ ስለነበር፣ ይህ ዕድል--ዕድለ ከተባለ--የጥቂቶች ብቻ ብርቅ ፀጋ ነበር፡፡ በጠቅላላው፣ የራስን ማንነት ክዶ ወደ ኢትዩጵያዊነት መሸጋገር በታሪካዊና መደባዊ ምክንያቶች የተዛነፈ ነበር፡፡ ከኢትዩጵያዊነት ከተገለሉት ባሻገር ለኢትዩጵያዊነት የታጩትም ቢሆኑ በአትዮጵያዊነትም እኩል አልነበሩም፡፡ ለዘመናት ለብዙሀን ማንነትን በመክዳት የተመሠረት ኢትዩጵያዊነትን ተቀብሎ መኖር ያስከተለውን በደል፣ ውርደት፣ የራስና የሌላ ጥላቻ በብቃት ለመርዳት አሁንም ቀላል አይደለም፡፡ ድንገት ፍንጭ ቢሆነን፣ ገናናው የስነ ጥበብ ሰው ነጋድራስ ተሰማ እሸቴ በጠላት ጊዜ የገጠማቸውን ላስታውሳችሁ፡፡ ነጋድራስ ቤታቸውን ለጣሊያኖች አከራይተው፣ ተከራዮቹ ምግብ ቤት ከፈተውበት ነበር፡፡ ነጋድራስ አንድ ቀን እዚያው ሊመገቡ ሲሄዱ፣ ተከራዮቹ ኢትዩጵያዊ እንደማያስተናግዱ ይነግሯቸዋል፡፡ ግን ባለቤት ስለሆኑ ማድቤት ሊያቀርቡላቸው ዝግጁ መሆናቸውን ይገልጹላቸዋል፡፡ ነጋድራስ ይህ አስገራሚ ሁኔታ ያሳደረባቸውን ስሜት በለዛ ገልፀውታል፡፡ በሳቸው ቃል፣ 

“ታሪኩ ብዙ ተሰማ እሸቴ 

ተደብቄአለሁ በገዛ ቤቴ”   

ገበታ ያውም እኩል ሳይሆን- ለማቅረብ ብሔራዊ ሕልውናውንና ማንነቱን መደበቅ የተገደደው ስንቱ ነው የበታችነትህን አውቀህ፣ የበላይህን መስለህ በገዛ ቤትህ ባዳ ወይም ዝቅተኛ እንግዳ ሆነህ ትቅርባለህ የተባለው ስንቱ ይሆን በገዛ ቤቱ ስንል  ኢትዩጵያዊነታቸውን ለማስመስከር ብሔራዊ ማንነትታቸውን እነዲያዋርዱ የተገደዱት፣ ኢትዩጵያ የትውልድ አገራቸው በመሆኑ ብቻ አይደለም፡፡ ከዚህም አልፎ ለኢትዩጵያ ሕልውናና ሉዐላዊነት መስዋዕትነት በመክፈላቸው ነው፡፡ ይህንን ለመረዳት ከደቡብ ወደ አድዋ የዘመቱትን ማስታወስ ይበቃል፡፡ የአድዋ ጦርነት ቅርስ ከየትም በላይ በሚገኝበት ፒተርስበርግ በተባለው የሩሲያ ከተማ ቤተ መዘክር የተከማቹ የደቡብ ልዩ ልዩ ብሔራዊ ጋሻዎች የደቡብ ሕዝቦች አርበኝነት ቋሚ ማስረጃ ናቸው፡፡ ሆኖም፣ ማንነታቸውን የተነሱበት፣ ገባርነትን የቀመሱበት ወቅት በአድዋ ጦርነት አካባቢ ነው፡፡ ስለሆነም፣ አንደ አፍሪካዊ አሜሪካኖች፣ አንደ አገራችን ሴቶች የኢትዮጰያ ጭቁን ብሔሮች ለአገራቸው በክፉ ቀን ቢደርሱም፣ በደጉ ቀን በገዛ አገራቸው ለበደል ተጋልጠዋል፡፡ ለማንኛውም፣ በነጋድራስ ተሰማ እሸቴ በአንዲት ዕለት በወራሪ ባዕድ እጅ የደረሰባቸው ነገር፣ በርካታ የኢትዮጵያ ብሔሮች ለዘመናት በሰላም ወቅት በወገን እጅ ለደረሰባቸው የብሔራዊ ማንነት ውርደትና ጥቃት መለኪያ ሚዛን ይሆናል፡፡    

T. S. Twibell, Ethiopian Constitutional Law: The Structure of the Ethiopian Government and the New Constitution's Ability to Overcome Ethiopia's Problems 21 Loy. L.A. Int'l & Comp. L.J. 399 (1999)
The Ethiopian Constitution: As with all constitutions, the Ethiopian Constitution was drafted to address the ills of the previous regime and the political turmoil that preceded it. The new Constitution then becomes a sort of solution or recipe to remedy past mistakes, and to put the nation on the path of a chosen policy. The language of the Ethiopian Constitution makes its goals and remedies very clear, especially considering Ethiopian political history and the strife it has experienced during this century. 

In its brief existence, the Constitution has drawn only a modest amount of scholarly attention. Much of this work was written at almost the exact moment the Constitution was ratified, calculating the time for publication and editing. Of course, most of the authors were attempting to evaluate the Constitution and determine whether it would accomplish its ratifiers' goals. 

The Constitution's Preamble specifically sets forth Ethiopia's goals. Each clause evidences Ethiopia's past and its desired future. These goals should first trickle down from the 105 specific articles of the Constitution into Ethiopia's statutory law, administrative regulations, codes and case law, and finally to the state and local governments. While no one disagrees with the goals of the Preamble, commentators debate whether the cause of Ethiopia's problem is the Constitution or some other component of Ethiopian law, such as the codes, statutes, and administrative regulations. The Preamble is not the most comprehensive list of Ethiopia's goals. It does, however, protect human rights and freedoms, promote economic development, equal treatment for all ethnic groups, and democracy. The question of Ethiopia's "true" goals is debatable, but it is enough to evaluate the Constitution to determine whether its execution furthers the goals listed therein.

Discussion: As with the post-ratification onset of many bodies of law, most discussion stems from outside observers taking a critical look at the new legislation. The Ethiopian Constitution certainly has its detractors. The few scholars who have written on the subject within the Constitution's short new life have criticized it rather severely. These scholars tend to have close links to the country. Most of their criticism, while raising some interesting points, is fundamentally flawed. Specifically, Professor Haile criticizes virtually every aspect of the Ethiopian Constitution, including human rights protections. While Haile would seem to be qualified to comment on the Constitution soon after it was ratified, his experience with the Ethiopian government was under Sellasie's monarchal regime. 

Many of the critical articles on the subject were written barely after the Constitution was ratified. Now that some time has passed, the supposed fears of the Constitution's critics can be more clearly seen, and their true causes better correlated. Jon Abbink's analysis of the Constitution is the most accurate and objective. Abbink maintains that ethnicity must be considered when analyzing the Constitution. Moreover, other authors, such as Professor Bereket Selassie, Jerome Wilson, and Derege Demissie, view Ethiopia's implementation of ethnic federalism in a much more positive light.

The critics say that the Ethiopian Constitution's content is excellent in many ways. The criticism mainly revolves around the issue of ethnicity in the Constitution, and that any reflection of ethnicity in its provisions creates a shroud of failure. In the years since the passage of the Constitution, however, despite some cultural road blocks, the fears of secession and ethnic quarrels have not been realized. Yet, as these authors have speculated, the humans rights violations and workings of democracy have failed. The actual causes, however, are not rooted in the Constitution itself. Moreover, a proper evaluation of the history and characteristics of Ethiopia demonstrate that they support the ideals and workings of the Constitution; they do not work against it.

Western Characteristics of the Ethiopian Constitution: The United States' and Ethiopian Constitutions are similar. The Ethiopian Constitution is essentially Western. This quality, in and of itself, has been viewed as a detraction. Not only does the Ethiopian Constitution have content similar to the United States Constitution, such as a federalist design and protection of liberties, but United States common law interpreting the Constitution is actually implemented in the Ethiopian Constitution itself. For example, a provision mimicking Miranda rights, which is only a small part of United States Constitutional case law, is included directly in the text of the Ethiopian Constitution. 
Professor Haile's assertion that Ethiopia is still experiencing economic strife and no actual enforcement of individual or democratic liberties is correct. The problems, however, are not rooted in the Constitution or its demarcation with ethnicity. Neither is the problem rooted in the failure to properly follow the western federalism recipe. Such conclusions are difficult to support when an article is published barely a year after the Constitution was officially ratified. The United States Department of State on January 30, 1997, and on January 30, 1998 issued reports on human rights practices. These reports, along with some news reports, shed light on how Ethiopia and its Constitution are adapting to the first democracy in Ethiopia's history. Although Haile relied on a 1996 U.S. State Department Report, it was published a year earlier, and the information was presumably gathered months before it was actually issued. As Mattei points out, laws in Ethiopia cannot be analogized to laws applied in Western societies such as the United States. Almost all critics warn that the federal nature of the Constitution is weak and that the Constitution dangerously relies on ethnicity as the standard for many of its determinations. Although a reliance on ethnicity is perhaps not the best method for making determinations, it does serve some useful purposes for the time being. Specifically, if such reliance minimizes the dangers due to Ethiopia's unitarial nature. Furthermore, it allows for the release of tensions that would otherwise build up if Ethiopia became too centralized or nationalistic after hundreds of years of monarchal rule, and a decade of dictatorial rule, during which one ethnic culture was dominant.

One weakness of the Ethiopian Constitution is that it does not follow some of the better aspects of the United States Constitution. The problem is not that the vague western principles are not being properly followed, or that the United States' Constitution is not followed exactly. Rather, the Ethiopian Constitution is too complex. Ethiopia, like many African and Middle Eastern countries, has borrowed heavily from civil law countries such as France. Civil law, unlike common law countries, which have more complex, detailed law, tends to be more simple. Although it would seem that laws from civil law countries would tend to be more simple, that is not the case here.

Mattei is correct in asserting that culture is an important consideration to the application of the Ethiopian Constitution. Although cultural considerations are a significant factor, Mattei's analysis is not on point. The use of the term "western" alone does not make the application difficult. Rather, the underlying principles distinguish the different cultures. For example, principles of individuality and freedom, instead of Ethiopia's tradition of monarchal rule, should not be viewed as "western" just because they originated in strong western legal roots. Even the western origins began in cultures with a strong history of oppressive monarchal rule. 

The strength of the United States Constitution is that it is simple, yet its structure allows it to grow and adapt to the evolving social and political processes. The United States Constitution remains the longest surviving constitution, and many countries have replicated its effect. Its effectiveness, however, is not simply because it is a product of a "western" culture. Rather, it is the underlying principles of a free and open society that establishes the constitution's effectiveness. Thus, its principles have been adapted to very diverse cultures with great success. For example, after the Allied Occupation of Japan, a very "un-Western" culture, and Germany, both countries adopted constitutions strongly influenced by the United States' Constitution. Furthermore, they continue to thrive while retaining their unique cultural characteristics. Due to technological advances in association with freer political movements and governmental structures, societies around the globe are gaining freedom.

Contrary to Mattei and Haile's cultural reasoning, the ethnicity aspect of the Constitution will be a relief of ethnic tension, rather than a problem. Moreover, you can apply principles of United States constitutional law to Ethiopia and Africa. In the ethnic considerations, however, the Constitution must protect democracy and individual rights in the process, as Abbink concludes. Specifically, Abbink states that ethnicity should be encouraged if: [F]irst, it is generally interpreted and implemented as liberation and democratization; secondly, it is sustained also in the domain of respecting individual human rights within the ethno-regions; thirdly, it works in the economic domain: and finally, it is a tendency and frame of mind accepted by the "rural masses," the majority. Ethiopia, while struggling to better human and individual rights, is also battling to improve in many other ways.

Review questions 
Attempt the following questions.

1. What is the main thesis of Professor Andreas Eshete?

2. Does Professor Andreas Eshete think that ethinc groups in the country had been put in collective self-denial?

3.  Is Twibell in support of ethnic federalism? Why does he appear to support ethinc federalism in Ethiopia?

4. Is it accurate to state the fundamentals of the FDRE Constitution were enshrined in the Transitional Period Charter of 1991?

5. Distinguish the FDRE Constitution from the PDRE Constitution with respect to the `key national problems` addressed.

Excrepts

Ugo Matti, the New Ethiopian Constitution: First Thoughts on Ethnical Federalism and the Reception of Western Institutions CardozoElectronicLawulletin (1995) accessedat::http://www.jus.unitn.it/cardozo/Review/Constitutional/Mattei2.html
The new Constitution, to be sure, is a big change in the Ethiopian constitutional tradition. To much regret, however, short from putting Ethiopia as a frontrunner of a new and ripe African Constitutional tradition, it locates it within the mass of countries that, for one reason or another, follow the rhetoric (part of) the structure, and many of the categories of the American model in a more or less conscious attempt to import the strongest version of the western conception of the rule of law. The new Ethiopian constitution, in my mind, offers to the scholarly community an occasion to ask fundamental questions such as: is the western rule of law a desirable goal for an African Country? 

What are the fundamental structural and cultural arrangements that a legal system must offer in order to make the rule of law work as a legitimate problem-solving device? Can a Constitutional document, although a very sophisticated one, provide, if left alone, the basis for the rule of law? Was it an unrealistic dream to expect from Ethiopia new and original constitutional arrangements able to face ethnic tensions and problems of development outside of a dangerous intellectual dependency from the western concept of the rule of law.  

The Ethiopian Constitution of December 8, 1994 is a new wall made of old imported bricks. How solid such a wall will result in front of the tremendous pressure that it will have to face, is a question that it is too early to answer. I argue here that, given the bricks of which it is made, there is not much to be optimistic about. Getting rid of the African legal tradition one step at the time: 1987 and 1994 Constitutions: Many scholars argue that a non-ethnocentric classification of the major legal systems in the world needs to give up the old tripartition between common law, civil law and socialist law. In particular, the role of legal pluralism should be taken into account because many countries of the so called third world do share this particular legal style Africa is no exception within the third world. The Horn of Africa is no exception within Africa and Ethiopia is no exception in the Horn of Africa. 

Pluralism, however, falls short from offering a structural qualitative criterion of distinction between the Western Legal Tradition (WLT) and the different legal traditions in the world. A complementary perspective focuses on the main characteristic of the western rule of law: that of a legal process separated in principle both from the religious tradition (lawyers and priests are different social actors) and from the political process (lawyers and politicians perform different jobs). In non-western legal traditions either one or both these distinctions are absent. In Ethiopia, the political, religious and legal processes were deeply intermingled during the Negus regime. Both the 1931 and the 1955 Haile Selassie's Constitutions were almost "cynical" in their realism. The emperor was recognized full political religious and legal power. Religion as well as force was the source of legitimation of the Negus. This was possibly the strongest antidote to political fragmentation in the hands of the Amhara ruling class. 

The Marxian turn that was taken after the Derg revolution (1974) went a step ahead in separating different social functions. The Stalinist regime of Mengistu Haile Mariam, of course, did not proceed any step in the direction of the rule of law and of the separation between law and politics. The 1987 Constitution however made clear that Mengistu was not claiming any religious power. Law and politics were separated from religion. In this sense it was a step forward in reaching the separation between the three spheres of social control that we assumed typical of the western rule of law(6). Of course, it has been argued that the change between the Negus and the Mengistu regimes was just nominal. While no signs of limitation of the sovereign power appear in the 1987 Constitution, Marxian ideology was just proposed as the new state religion. It is however undeniable that a traditional Ethiopian (or more broadly African) source of legitimization and of political unity was lost. 

The final step is taken in the 1994 constitution whose task appears to be introducing the "rule of law" in Ethiopia. Thanks to the help of foreign experts, not only the clear separation between law and religion is confirmed. For the first time in Ethiopia, the political leadership is subject to the law. The legal and the political processes are finally separated. Even the military is kept aside of the political scene. The Western Legal Tradition has found its way all the way to Addis Ababa. 

Everybody who puts a value on political unity may be worried. It is not granted any more by a religious monarchy. It is not granted anymore by a Marxian egalitarian ideology. It is not granted anymore by unrestricted political\military leadership. The enthusiastic western reaction to the reduction of the inflation rate may not be something appealing enough for the people to substitute the rule of tradition and the rule of politics as effective means for keeping unity.  While some scholars may welcome this remarkable achievement, in this paper I will take a rather different perspective. I will argue that this evolution is just another example of an ethnocentric and historical episode of cultural imperialism. It is the result of intellectual dependency, the last but not least dangerous, between the power relations in postcolonial Africa. 

It is likely that the result of this constitutional evolution, inherently foreign to the African structure of power and decision making, will simply result in another piece of unapplied written legislation. The new Constitution locates itself clearly in the modern (or modernized) layer of the law. It is at this level of the legal system that it must be analyzed: and this is why it is likely to remain largely unapplied. Chances are, however, that this remarkably sophisticated constitutional document, the product of an enlightened western brain trust, will create serious damages in a political scenario which is already complicated and dramatic enough. In particular, I see problems arising from an American-patterned rhetoric of rights and of competition, the foundations of an ethnic federalism extremely dangerous in Africa as elsewhere, the institutional weakness, and the unbearable complexity of the constitutional organization. 

Some final remarks: The federal Constitution confirms the mixed nature of the modern layer of the Ethiopian legal system. This characteristic was already at play with Haile Selassie whom, as it is very well known, was freely borrowing legal institutions from the French (Civil Code) and from the Anglo-American tradition. This mixed nature is probably the product of the weak colonization which affected Ethiopia. In African States which experienced a strong and long lasting colonization by one single power the flavor of the legal system has not changed after decolonization. The American model that dominates today's Ethiopian Constitution is the leading legal system worldwide: Most of its success is due to its effectiveness in protecting individual rights in the course of the two world wars. The rhetoric of individual rights, of individualism and of competition that is produced by the American model could not be more foreign to the African mentality. 

A strong and ideological assertiveness of rights can have a very destabilizing impact on the Ethiopian society. This is in particular true when such rhetoric touches such crucial problems as self-determination and secession. A Somali legal scholar, Ahmed Botan, has conveyed with bitterness this idea with a sad joke which was circulating in Addis Ababa during the negotiations for the peace in Somalia: "Somalia and I against the world. My clan and I against Somalia. My family and I against my clan. My brother and I against my family. Me against my brother!``. 

A well developed rule of law based on individual rights can not live outside of a constant process of mediation, that in more advanced western societies is given by the legal culture. In Ethiopia at the moment there is no legal culture and the state in which legal scholars are abandoned in the University of Addis Ababa does not allow many hopes for the future. It is not rights assertiveness that should be borrowed from the American experience: it should be the ability to arrange continuity and change within a flexible institutional framework accepted by a number of very different people. 

In Africa, rights assertiveness is particularly dangerous if it is understood as rights of a clan to be asserted against the others. The traditional decentralized ethnic African society endorsed and endorses a decision-making style that could not be more far from the western right assertiveness. It was a culture of mediation, of unanimity, of peacekeeping not much different from the international law which governs the international community. Possibly the Ethiopian constitution opens to this model by granting an important right of secession. 

Such right, however is in contradiction with the very idea of a federalist constitution and a lawyer should point out this contradiction. If the right to secession will become a possible way to find new arrangements of coexistence more simple and suitable to the African reality than a very complex American-based mechanism of federalism is an open question. It is sure however that federalism to work requires a high degree of political and legal expertise that not many countries in the world enjoy today. It should be added, however, that ethnical federalism particularly when ethnicism gets represented by political parties (politicized ethnicism) is the worst of the possible worlds. 

If Africa desires to borrow from western institutions, which I do not believe to be a sound policy, I believe it should do so after a serious comparative analysis of the pros and the cons of each institutional alternative. If there is something that the American model can teach, it is the absence of any ethnic element in an efficient federalism. What is crucial is to detect the best institutional level in which decision making should be exercised. From this point of view, some hopes may come from Art. 55/ 6 which mandates the Federal legislature to codify in civil law only to the extent that "The Federal Council deems necessary to maintain and sustain one economic community". 

This idea or perhaps its lighter application, the so called principle of subsidiarity which is nowadays leading the European integration, may be considered as alternative ways to create federalism without pointing all the stress on the ethnical level. Another secret of the success of the American political system, which can be crucial in multiethnic communities, is that it has protected the minorities in their fundamental political rights in a rather satisfactory way, thanks to its high level of legal culture. Even more important, the American political system has worked out an electoral system that attracts minority views into the mainstream, rather than causing the proliferation of parties. 

Despite the presence of nearly one hundred nations within it, Ethiopia is a rather unitary nation state if compared with other African realities. Ethnicity should not be disregarded, as it happened in the past history, but we should not fall into the opposite extreme of interpreting every and all African social dynamics as a function of it. To make this constitution work, there is much need of intermediate circuits of decision making between the State and the ethnic group. A serious political and institutional effort should therefore be made, when and if the constitution will be actually applied, to keep low the number of political parties by means of ad hoc electoral laws. This would be the only possible way to defeat the "politicized ethnicism" because it will force ethnic political groups to seek coalitions before participating in political elections eventually bringing to the birth of two major parties. 

As it has been noticed in a recent article, it is within the political party that the whole African art of mediation and of search for unanimity could find a "modern" substitute for the village meeting and for the other traditional decision making devices. Leadership within major parties may eventually reduce some of the problems created by the potentially weak government described in the constitution. Of course all of this leads us to question the assumption that the rule of law as distinguished from politics and the rule of tradition is a good achievement in Africa in general and in Ethiopia in particular.
4.6.21 Review questions

Part I Essay-type Questions

Answer the following questions based on Mattei`s article reproduced above.

1. Describe the strongest version of western legal tradition.

2. What is the major model followed in the FDRE Constitution?

3. What are the central problems of the FDRE Constitution?

4. Why has the American Constitution met with success?

5. What is the principle of subsidarity?

6. What are the achievements of the FDRE Constitution over the PDRE Constitution?

4.6.22 A comparison: The table that follows compares and contrasts the elements of the 1931, 1955, 1987 and 1995 constitutions of Ethiopia.

	No
	Points of comparison
	`31
	`55
	`87
	`95

	1
	Human rights
	Not incorporated 
	Incorporat-ed 
	Socialist oriented human rights approach followed 
	A separate chapter devoted 

	2
	Form of state 
	Unitary 
	Unitary
	Unitary 
	Federal 

	3
	Type of legislature 
	Bicameral, but both houses played deliberative/consultative 
	Bicameral 
	Unicameral 
	Unicameral since the House Federation does not possess law-making power.

	4.
	State and religion 
	Theocratic, state and religion fused. 
	Theocratic, state and religion fused.
	Secular 
	Secular 

	5.
	Tool of legitimacy 
	The legend of the Solomonic Dynasty and religion 
	The legend of the Solomonic Dynasty and religion 
	The formation of classless society 
	Ethnicity and democracy 

	5.
	Form of property 
	Private 
	Private 
	Collective 
	Private 

	6.
	Separation of power
	Was not included 
	Included 
	Was not included 
	Included 

	7.
	Method of adoption 
	Grant 
	Grant 
	Referendum 
	Constituent assembly 

	8.
	Key national Problems and solutions 
	Backwardness, need for modernization, political and legal centralization 
	Backwardness, need for modernization, political and legal centralization
	Transform the human person and prepare the basis of the construction of a classless society 
	The national question via federalism 

	9.
	Source 
	Maji constitution of Japan… 
	1931 Ethiopia’s Constitution, the USA Constitution, etc. 
	
	

	10.
	Multi party system 
	What do you think? 
	What do you think? 
	Not recognized 
	Recognized 

	11.
	Universal suffrage 
	What do you think 
	What do you think? 
	Recognized
	Recognized 

	12.
	The state ideology 
	Feudo-capitalism 
	Feudo-capitalism
	Socialism 
	Capitalism 

	13.
	Ownership of land 
	Private 
	Private 
	Collective 
	Collective 

	14. 
	Independence of the judiciary
	
	
	
	

	15.
	Constitutionl-ism
	
	
	
	

	16.
	Independent civil societies 
	
	
	
	

	17.
	Owners of the constitution 
	
	
	
	

	18.
	Form of government 
	
	
	
	

	19.
	Form of government 
	
	
	
	

	20.
	Civil societies 
	
	
	
	

	21.
	Form of land ownership
	
	
	
	

	22.
	Checks and balance 
	
	
	
	

	23.
	Recognition of legal pluralism 
	
	
	
	

	24.
	Judical review of legislation 
	
	
	
	


Summary
The Ethiopian legal system prior to the codification lacked completeness, reliability and technical adequacy; undeferentiated and conflicting customary laws dominated the legal system. Ethiopian codes of 1950`s and 1960`s drew from several sources. It is argued that the codes were substantially products of legal transplantation. Since 1930 Ethiopia, Ethiopia has consistently been favoring codified penal laws. Before the 1930 Penal Code, traditional penal system prevailed. The Fetha Nagast also had a role in the administration of criminal justice in the country. The 1930 Penal Code was the first effort to systematically write down penal laws in the country. The 1930 Penal Code showed some defects in the course of time. Thus the need arose to replace it with another more modern penal code, the 1957 Penal Code. Ethiopia attempted to revise the 1957 Penal Code in 1980`s; that effort, however, failed. The 1957 Penal Code was re-revised in 2005 and was renamed as the Criminal Code of Ethiopia.  The revision of the the Criminal Code of Ethiopia is underway. 

Ethiopia has adopted four constitutions for the last seven decades. The two imperial constitutions were based on the same premise; both sought to promote the principle of political and legal centralization. Both were based on the same tools of legitimacy-the legend of the Solomonic Dynasty and religion. The next constitution, even if it did not alter the ideals of political and legal unification or centralization, came up with a fundamentally different ideology. The ideological basis of this constitution was the construction of an egalitarian society. The present constitution rests on the ideal of unity through diversity by attempting to entrench group rights. The four constitutions of Ethiopia have not pursued the same ideals; they rather promoted quite different assumptions. That is why it is said that the Ethiopian formal legal system lacks stability in the sense that it has gone through major breaks with the past.
4.6.23 Review Questions

Part I Answer the following questions  
1. The 1955 Revised Constitution and the 1987 PDRE Constitution differed, among others, in respect of tool of legitimacy.

2. The constitutions of Ethiopia indicate the instability of the formal legal system of the country.

3. The 1991 Transitional Period Charter essentially declared the pillars of the FDRE Constitution.

4. Contrast the four written Ethiopian constitutions (i.e., 1931 Constitution, the 1955 Revised Constitution, the PDRE Constitution [1987] and the FDRE Constitution [1995]). Your contrast should be in terms of method of adoption, form of state, recognition of human rights and state philosophy.
5. According to the key personalities behind the 1931 Constitution, the 1955 Revised Constitution and the PDRE Constitution (1987), these constitutions were designed to answer questions of national significance.  Critically examine the problem (s) attempted to be solved in these three constitutions of Ethiopia.

6. C. Clapham writes: ``If a constitution is intended to be a document enjoying a wide degree of popular acceptance, which in turn helps to convey legitimacy on public authorities and guides the exercise of power along the lines which the constitution lays down, then none of the Ethiopian constitutions to date comes remotely close to meeting this specification. Even as a means of helping to maintain the current regime in power, their impact has been minimal…The only ``lessons`` I can suggest are that constitution-making should not be regarded as an isolated exercise, but must be intimately related to the actual structure of political power, and that the formal provisions of any constitution may well prove to be relatively unimportant. What matters, rather, is the structure of power embodied in the constitution correspond to the effective bases of political power in the country as a whole, and the extent to which different authorities are willing and able to collaborate with one another in the management of the very difficult problems that any set of authorities must inevitably face.`` Do you agree with these remarks? See Christopher Clapham, ``Constitutions and Governance in Ethiopian Political History,`` (1994) (unpublished).

Part II Multiple-type Questions

Choose the best answer from the given choices. 

1. In the course of preparing the 1931 Ethiopian Constitution, the conservatives and the progressives had a divided opinion. Identify the correct statement.

A) The progressives had the support of Emperor Haileselassie I and the intellectuals of the period.

B) The progressives sought to include in the constitution the rule that power of the nobilities shall be based on appointment by merit, not by inheritance.

C) The conservatives sought to include in the constitution the rule that the nobilities shall be given a certain locality to be under their control and to be inherited.

D) The debate between the conservatives and the progressives was essential whether lower political positions should be based on blood tie or merit.

E) The constitution marked the victory of the progressives over the conservatives. 

F) All of the above
2. One of the following is an incorrect description of the written constitutions of Ethiopia (in terms of the problems attempted to be solved and the solution sought)  

A) In the text of the FDRE Constitution, the major problem addressed is the question of nationality whose solution is the self-determination of ethnic groups via ethnic federalism.

B) In the text of the PDRE Constitution, the major problem addressed was the question of class exploitation whose proper solution was articulated to be the construction of socialist Ethiopia.

C) In the text of the Draft Constitution of 1974, the main problems were identified as concentration of political power in the hands of Emperor Haileselassie I, the question of ownership of land and lack of institutional means to protect human rights and the solutions sought thereto were establishing a limited monarchy, land reform and the establishment of the institution of the Ombudsman.

D) In the text of the Revise Constitution of 1955, the main problems identified were underdevelopment and political fragmentation and the solutions sought were modernization, political and legal centralization.

E) In the text of the 1931 Constitution, the main problems identified were underdevelopment and political fragmentation and the solutions sought were modernization, political and legal centralization.

F) In the text of the PDRE Constitution, the major problem addressed was the question of national exploitation whose proper solution was to accord the nations and nationalities in the country with self-determination.

G) None of the above

References

Books

Abba Paulos Tseduo, The Feteha Nagast: the Law of the Kings, (1968).

Aberra Jembere, Legal History of Ethiopia 1434-1974: Some Aspects of
 Substantive and Procedural Laws, (1998)

Assefa Fiseha, Federalism and the Accomodation of Diversity in Ethiopia: A 

Comparative Study,(Netherlands, Wolf Legal Publishers, 2005/06)

Clapham, C., Haile-Sellasie`s Government, (London: Longman, 1969).

Claude Sumner, Ethiopian Philophy: The Treatise of Zara Yaqob and of Walda

Haywat: An Analysis, (Vol. II) (Addis Ababa, Commercial Printing Press, 1978)

Heinrich Scholler, Ethiopian Constitutional and Legal Development: Essays on
 Ethiopian Constitutional Development,(Vol. I) (2005)

John H. Merryman, The Civil Law Tradition: An Introduction to the Legal
 Systems of Western Europe and Latin America, (2nd ed., 1985)

Merera Gudina, Ethiopia: Competing Ethnic Nationalities and the Quest for

 Democracy 1960-2000, (2003)

 J.C.N. Paul and Clapham, C.,  Ethiopian Constitutional Development: A Source

 Book, vol. 1, (Addis Ababa: Hailesellasie I University, 1967)

Robert Allen Sedler, Ethiopian Civil Procedure, (Ethiopia: Addis Ababa, Oxford

 University Press, 1968)

P. Schwab, Decision-Making in Ethiopia, (London: Hurst, 1972).

Abdulahi Ahmed An-naim, Toward an Islamic Reformation: Civil Liberties,
 Human Rights and International Law, (Syracuse University Press,1990)

A. N. Allot (ed.), The Future of Law in Africa, (London: Butterworth, 1960). 
____________ Judicial and Legal Systems in Africa, (London: Butterworths, 1962).

Wael B Hallaq, A History of Islamic Legal Theories, (1st Ed.,) (Cambridge The 
University Press: 1997.

Peter de Cruz, Comparative Law in a Changing World, (London: Cavedish Pub.
 Co., 1999)

Charles R Cutshall, Justice for the People: Community Courts and Legal
 Transformation, (Zimbabwe: University Publications, 1991)

Daniel P. Franklin & Michael J. Baun (eds.), Political Culture &
 Constitutionalism: A Comparative Approach, (1994) 

Rene David &John E. C. Brieley, Major Legal Systems in the World Today: An
 Introduction to Comparative Law, 2nd ed.(1978)

Werner F. Ebke and Matthew W. Finkin, Introduction to German Law, London:
 Kluwer Law International, 1996.

Eddy, The English Legal System, 5th Ed., (Sydny: Sweet and Maxwell, 1992)

H. W.O. Okoth-Ogendo, Constitutions Without Constitutionalism: Reflections on
an African Political Paradox, in Constitutionalism and Democracy: Transitions in the Contemporary World, (Douglas Greenberg, Stanley N Katz, Melanie Beth Oliviero, Steven C Weatley, Eds., 1993)

 Kelly J. M., A Short History of Legal Theory, (Oxford: Calerendon Press, 1991.)

Kompin Jr., Fredric G., Historical Introduction to Anglo-American Law, (Oxford:
 St. Paul-Minn-West Pub. Co., 1990)

Lawerence M. Friedman, American Law, 1st Ed. (Universal Book Traders, 1991)

Mary & Glendon, Comparative Legal Traditions,(West Pub. Co., 1982)

John Maryman, David H. Clark,The Civil Law Traditions: Europe, Latin
 America & East Asia, (Verginia: the Michie Co., 1997)

Emmet V. Mittlebeeler, African Custom and Western Law: the Development of 
the Rhodesian Criminal Law for Africans, (London: African Publishing Company, 1976)

Sally Falk Morre, History and the Redefinition of Custom on Kilimanjaro, in
June Starr and Jane F. Collier (eds.) History and Power in the Study of Law, New Directions in Legal Anthropology (London: Cornell University Press, 1989)

O.F. Robinson, T.D. Fergus & W.M. Gordon, An Introduction to European Legal
 History (1985)

Joseph Schacht, An Introduction to Islamic Law, (Oxford: Clarendon Press, 1964)

Eze Vinogradoff, Justice for Sale: A Report on the Administration of Justice in
the Magistrates and Customary Courts, (Nigeria: Lagos, Civil Liberties Organization, 1996)

M. Wallace & others, Comparative Legal Traditions, Materials & Cases (2nd
 ed.) (1994)

Andrew West and Others, The French Legal System, 1st Ed., (London:
 Forman Pub., 1992)

Konrad Zweigert & Henin Kotz, Introduction to Comparative Law, (Oxford: 
Clarendon Press, 1992)

Articles and others

 ___________Background Documents of the Ethiopian Commercial Code of

 1960 (eds. & trans., Peter Winship) (Addis Ababa: Ethiopia, 1974).

Abdulkarim A. Guleid, the Challenges of Transformation and Demobilization:
 An Ethiopian Perspective, (Unpublished.)

Alemayehu Fentaw, Legal Pluralism in Light of the Federal and State
 Constitutions of Ethiopia: A Critical Approach, AAU, Law Library, Unpublished) (2004)  

J. Escarra, Preliminary Report on the Preparation of the Commercial Code of 
Ethiopia, submitted to the Imperial Commission for the Codification of Ethiopian Law (18 January 1954, Comm. C Doc. No. 1.)

Aberra Jembere, Tatayyaq Muget: The Traditional Ethiopian Model of Litigation, 

15JEL (1992).

Aklilu Wolde Amanuel, The Fallacies of Family Arbitration Under the 1960 

Ethiopian Civil Code, 9JEL1 (1973).

John H Beckstrom, Divorce in Urban Ethiopia Ten Years After the Civil 
Code, 6JEL2 (1969).

Breket Habte Sekassie, Constitutional Development in Ethiopia, 10J.African

 Law2 (1966).
William Buhagia, Marriage Under the Civil Code of Ethiopia, 1JEL1 (1964).

Jay Clarke, Seeking a Model for Modernization: Ethiopia`s Japanizers, Selected
 Annual Proceedings of the Florida Conference of Historians 11 (Spt. 2004)

John W. Van Doren, Positivism and the Rule of Law, Formal Systems or
Concealed Values: A Case Study of the Ethiopian Legal System 3 J. Transnat'l L. & Pol'y 165 (1994) 
Jon Abbnik, Ethnicity and Constitutionalism in Contemporary Ethiopia 41JAL1
 (1997).

Eugene Contran, The Unification of Laws in East Africa, 1J. Modern African 

Studies 2 (1966).
Rene David, Sources of the Ethiopian Civil Code, 4JEL2 (1967)

_____________,A Civil Code for Ethiopia: Considerations on the Codification of 
the Civil Law in African Countries, 37Tulane Law Review 2, (1963).

Fasil Nahum, Socialist Ethiopia’s Achievements as Reflected in Its Basic Laws,
 8JEL (1980).

Stanley Z Fisher, Some Aspects of Arrest Law: The Eclectic Approach to

 Codification, 3JEL2 (1966).

Thomas Gerathy,  People`s Practice, Attitudes and Problems in the Lower Courts 

of Ethiopia, 6JEL2 (1969).

Getachew Aberra, The Amicus Curiae: Its Relevance to Ethiopia, 19JEL (1999). 

Jean Graven, The Penal Code of the Empire of Ethiopia,1JEL1 (1964).

http://www.globalsecurity.org/military/world/war/ethiopia.htm(accessed
 3April 2004)
¢/K/S”Óe~ �/T`ÁU �“ ›„ S´Ñu< UƒŸ? Ø`e ¾Ñv‹ GÑ` /ƒ`Ñ<U/ (IÇ` 1986)

Heinrich Scholler, Ethiopian Constitutional and Legal Development (Vol. I:
 Essays on Ethiopian Constitutional Development (2005).

Melaku Geboye, The Law as An Insrument of Social Change with Particular
Reference to the Condition of Mariage under the Civil Code of Ethiopia: Failure and Successes of the Code(Addis Ababa University, Faculty of Law, Law Library, Unpublished) (1993)
George Krzeczunowicz, Code and Custom in Ethiopia, 2JEL2 (1965)

_____________________, Hierarchy of Laws in Ethiopia, 1JEL1 (1964) 

______________________, Statutory Interpretation in Ethiopia, 1JEL2 (1964).

_______________________, The Ethiopian Civil Code: Its Usefulness, Relation to

 Custom and Applicability, 7J. African L  (1963)

_______________________,The Regime of Assembly in Ethiopia, 1J.Eth.Studies1
(1963).
______________________, Turning the Legal Clock Back? The Law & Its Sources,
 3JEL2 (1966).

_________________,The Present Role of Equity in Ethiopian Civil Law, 13 Journal

of African Law (1969) 

__________________, Code and Custom in Ethiopia, EJL, Vol. II No. 2 (Dec

 1965)

Steven Lowenstein, The Penal System of Ethiopia, 2EJL2 (1965).

Ugo Mattei, the New Ethiopian Constitution: First Thoughts on 
EthnicalFederalism and the Reception of Western Institutions Cardozo ElectronicLawBulletinin1995at:http://www.jus.unitn.it/cardozo/Review/Constitutional/Mattei2.html ]

Arthur Von Mehren, The Potentials and Limitations of Codification 8JEL1 (1972)

Richard Pankhurst, A History of Early 20th Century Ethiopia, Civic Webs Virtual
 Library, (Accessed 2 April 2005). 

Paul McCarthy,De Facto and Customary Partnerships in Ethiopian Law, 

5JEL1(1968)

Robert Allen Sedler, The Chilot Jurisdiction of the Emperor of Ethiopia: A legal

 Analysis in Historical and Comparative Perspective, J. Afri. L 2 (1964).

Russel, F. F., Eritrean Customary Law, 3J. African L. (1959). 

H. Peter Sand, Roman Origins of the Ethiopian Law of the Kings (Fetha

 Nagast), 8JEL (1980).

Schiller, Eritrea: Constituion and Federation with Ethiopia, 2Am. J. Comp. L. 

(1953).
Shiferaw Weldemichael, The Law Making Process in Ethiopia Post-1974, 13JEL 

(1986).

Norman J. Singer, Dissolution of Religious Marriage,4JEL1 (1967).

Stanley Z. Fisher, The New Penal Code of Ethiopia, 12`l Rev. of Crim.

 Policy (1964).
_____________, Some Aspects of Ethiopian Arrest Law: The Eclectic Approach to
 Codification, 3JEL2 (1966)

U.S. Library of Congress, http://countrystudies.us/ethiopia/107.htm
   (Accessed 2 February 2005)

Tsegaye Regassa, Ethnic Federalism and The Right to Self-Determination As A
Constiutional Legal Solution to the Problem of Multi-Ethinc Scocities: The Case of Ethiopia (LLM Thesis, Ethiopian Civil Service College and AAU Law Library 2001 (Unpublished)
T. S. Twibell, Ethiopian Constitutional Law: The Structure of The Ethiopian
Government and The New Constitution's Ability to Overcome Ethiopia's Problems 21 Loy. L.A. Int'l & Comp. L.J. 399 (1999)
U.S. Library of Congress, http://countrystudies.us/ethiopia/107.htm (Accessed 
2 February 2005)

Jacques Vanderlinden, A Further Note on an Introduction to the Sources of

 Ethiopian Law, 3JEL2 (1966).

Vanderlinden, Jacues, An Introduction to the Sources of Ethiopian Law, 3EJL1

 (1966).
Zaki Mustafa, The Substantive Law Applied by Muslim Courts in Ethiopia,9JEL1
 (1973).

 ________________A Draft Discussion Document, Towards A White Paper on 
 Traditional Leadership and Institutions`` (26 April 2000)

_______________Gender-Related Legal Reform and Access to Economic
Resources in Eastern Africa, World Bank Discussion Paper N0. 405 Work in Progress WDP405 for public discussion August 1999.

Amir Aaron Kakan, Evolution of American Law, From Its Roman Origin to the
 Present 48-FEB Orange County Law 31 (2006)

Lynn Berat, The Future of Customary Law in Namibia: A Call for Integration

Model, 28 Hastings Int`l & Comp. L. Rev. 1991.

___________, Customary Law in A New South Africa: A Proposal, Fordham
 International Law Journal (1991).

David M. Bigge & Amélie von Briesen, Conflict in the Zimbabwean Courts:
Women’s Rights and Indigenous Self-determination in Magaya v. Magaya, Harvard Human Rights Journal (2000).

Charles J. Reid, Jr., A Brief Account of Western Constitutional History: Raoul van 
Caenegem's an Historical Introduction to Western Constitutional law 46 Emory L.J. 791 (1997)

John P. Dawson, The Codification of the French Customs, 38Mich L. Rev. 6 (1940)
Donovan Dolores A., & Getachew Assefa, Homicide in Ethiopia: Human Rights,
 Federalism, and Legal Pluralism, Am. J. Comp. L (2003).

Patrick H Glenn,Are Legal Traditions Incommensurable? 49Am. J. Comp. L.1 
(2001)

H. Kwasi Prempeh, Marbury in Africa: Judicial Review and the Challenge of
 Constitutionalism in Contemporary Africa,  80 Tul. L. Rev. 1239 (2006)

Harold J. Berman, Introductory Remarks: Why the History of Western Law Is
 Not Written, U. Ill. L. Rev. 511 (1984)

J. Andre Hoekema, A New Beginning of Law among Indigenous Peoples:
 Observations by a Legal Anthropologist,_______________?

________________, Aspects of Legal Pluralism in the Federal Set-up of the
 Ethiopian State, 24Eth. J. Developmental Research 2 (2002)

Isaak I. Dore, Symposium: Constitutionalism and the Post-colonial State in
 Africa: A Rawlsian Approach 41 St. Louis U. L.J. 1301 (1997)

Laurence Juma, Recognizing African Customary Law and Human Rights in
Kenya: Making A Case for Institutional Reformation and Revitalizations of Customary Adjudication Processes, St. Thomas Law Review (2002)

Pierre Legrand, Against a European Civil Code, 60 Modern L. Rev. (1997) 

Maria Luisa Murillo, The Evolution of Codification in the Civil Law Legal
Systems: Towards Decodification & Recodification,`` 11 J. Transnat'l L. & Pol'y 163 (2001)

A. Ali Mazuri Ethnicity in Bondage: Is Its Liberation Premature? Keynote
address, UNRISD/UNDP International Seminar on Ethnic Diversity and Public Policies, New York, 17-19 August 1994.) 

Modibo Ocran, The Clash of Legal Cultures: The Treatment of Indigenous Law in 
Colonial and Post-colonial Africa, Akron Law Review (2006)

Muna Ndulo, The Democratic State in Africa: the Challenges for Institution
 Building, 16 Nat'l Black L.J. 70 (1999)

Bojosi Otlhogile, Criminal Justice and the Problems of a Dual Legal System in 
Botswana, the Rutgers University School of Law (1993). 

Raymond A. Pacia

 HYPERLINK "http://web2.westlaw.com/Find/Default.wl?DB=PROFILER%2DWLD&DocName=0133187301&FindType=h&AP=&mlac=FY&fn=_top&rs=WLW6.09&mt=LawSchoolPractitioner&vr=2.0" \t "_top" ,  Roman Contribution to AmericanRichard A. Pacia, Esq.

 HYPERLINK "http://web2.westlaw.com/Find/Default.wl?DB=PROFILER%2DWLD&DocName=0119036701&FindType=h&AP=&mlac=FY&fn=_top&rs=WLW6.09&mt=LawSchoolPractitioner&vr=2.0" \t "_top"  and 
 Civil Jurisprudence 49 Rhode Island Bar Journal5  (2001)

Abby Morrow Richardson, Women`s Inhertiance Rights in Africa: The Need to
Integrate Cultural Understanding and Legal Reform, 11Hum. Rts. Br. 19   (2004). 

Robert A., Riegert The West German Civil Code, Its Origin and Its Contract
 Provisions,  XLVTulane L. Rev. (1970).

Donald Rothcild, The Limits of Federalism: An Examination of Political
 Institutional  Transfer in Africa, 4J. Modern African Studies3 (1966).

Alice Tay, Legal Culture and Legal Pluralism in Common Law, Customary Law,
 and Chinese Law, 26 Hong Kong L.J. 194 (1996).

Andre Tunc, Methodology of the Civil Law in France, 50Tulane L. Rev.  (1976).

William Twining, The Restatement of African Customary Law: A Comment, 1J. 
Modern African Studies 2 (1963).

Ugo Mattei, Patterns of African Constitution in the Making, Cardozo Law
 Bulletin (1995)

Alan Watson, An Approach to Customary Law, 1984 U. Ill. L. Rev. 561(1984).

Jill Zimmerman, The Reconstitution of Customary Law in South African:
 Method and Discourse, Harvard Black Letter Law Journal (2001).
� The discussions in this section are principally adapted from the following materials: David, Rene & Brieley, John E. C., ``Major Legal Systems in the World Today: An Introduction to Comparative Law``, 2nd ed.(1978) and Zweigert, Konrad & Kotz, Henin, ``Introduction to Comparative Law,`` (Oxford: Clarendon Press, 1992).


 


� Id.


� Id.


� Id.


�Id.


� Some however claim that there are only four schools of thought namely: the Hanefite, the Malikite, the Shafite and the Hanabalite schools named after the jurists who coined and developed each of these doctrines.  


� Id.


� The discussions in this section are primarily adapted from: Cruz, Peter de, Comparative Law in a Changing World: London: Cavedish Pub.Co., 1999.  


�Daniel P. Franklin & Michael J. Baun (eds.), Political Culture & Constitutionalism: A Comparative Approach (1994) 





� This is a book written by John Spencer; the title of the book is `Ethiopia at Bay.


� This is a book written by John Spencer; the title of the book is `Ethiopia at Bay.)





PAGE  
339

