


Part 2: Law of sales
Chapter 6: Contract for Sale of Goods 
Sale is one way by which rights are assigned under the Civil Code of Ethiopia. Sale has been defined under Article 2266 of the civil code. 
The essential characteristic of sale lies in the obligation of the seller to deliver and transfer ownership and in the obligation of the buyer to pay a price.
In absence of those obligation under Art.2266, the contract could be anything but not sale.
There are other essential elements of the definition of sales contract. These are; -
· It is contract, 
· two parties (the minimum requirements),
· delivery and transfer of ownership, 
· the thing,
· the price
6.1. The subject matter of law of sales
Law of sales is a branch of business law that regulates the relationship between the buyer and seller of goods.
Principally the subject matter of sale is “goods”. Goods are generally things such as chair, desk, electricity which can be appropriated by human beings.
The subject of contract of sale, according to Article 2270, could be existing thing, future thing or things belonging to third party. 
6.1.1. Existing Goods 
Existing goods are goods, which have physical existence. In addition to physical existence, the goods should be in the seller's ownership or possession when the contract is concluded.
Article 2270 of the civil code in its sub article (1) and (3) obviously connotes those existing goods belonging to the seller and belonging to third parties can be subject of contract of sales. 
Existing goods can also be classified into specific and unascertained goods. 
Specific or certain goods are goods identified and agreed upon at the time of conclusion of the contract. 
In contrast, unascertained goods are goods which are not separately identified or ascertained when the contract of sale is concluded. Even if unascertained goods are not separately identified, they are goods defined by description.
 6.1.2. Goods belonging to third party   
The seller may sell the thing that belongs to the third party at the conclusion of the contract.
Things belonging to third parties are existing goods. Pledgee sell the thing that belongs to the pledger. The seller shall have actual control of the thing to be sold.
As possession does not necessarily mean actual control, a person who does not have possession but has actual control may conclude sales contract.
                                                        
Even a person who is not the owner and who does not have actual control can also conclude sales contract whose subject belongs to the third party. An agent can be the best example of this when he agrees to sell a thing which is under the ownership and possession of the seller. 
6.1.3.  Future Goods
Future goods are goods which do not exist at the time of the contract or are not in the hands of the seller although they do have material existence.
Goods to be produced, manufactured or acquired by the seller after the formation of the sale contract are termed as “future goods”. Concerning this, Article 2270 (2) clearly states “a sale may relate to a future thing which the seller undertakes to make for delivery to the buyer”. 
6.1.4. Contingent Goods
Contingent goods are future goods which the seller acquires depending on an uncertain contingency. The specialty with contingent goods is that the seller may or may not acquire the goods depending on the condition. 
Article 2326 deals with things under voyage. This provision transfers risk, even when the thing does not exist at the time of the conclusion of the contract. this might lead us to conclude that sales contract may relate to things which do not exist at the time of the formation of the contract as is indicated under things under voyage. 
In addition to goods price expressed in the form of money is also the subject matter of contract of sale.
If the parties do not determine the price of the thing or if the price of the thing is not determinable, there is no contract of sale. The parties may make the price determinable by referring to the arbitration of the third party according to Art.2271.
However, it should be noted that if the price is determined in a way it can be easily ascertained by judicial interpretation as in Articles 2305 – 2308 of the civil code, the formation of the contract cannot be questioned. 
Price of the thing sold can also be determinable when the thing has a current price or market price or when the seller normally deals in the thing sold.
6.2 Scope of law of sales
The subject matter of contract of sale delimits the scope of contract of sales. The subject matter of law of sales is things. However, all things are not subject of contract of sale.
Things, which cannot be appropriated by human beings, cannot be the subject of contract of sale. The thing must be a corporeal chattel pursuant to Article 2267 (1) of the Civil Code. (Goats, sheep, refrigerator, book)
Corporeal chattels are things that have a material existence and can move themselves or be moved by man without losing their individual character. Intrinsic elements and accessories of corporeal chattels are also under the ambit of contract of sale.
 However, some corporeal chattels are excluded from primarily being subject to contract of sale according to Article 2267 (2) of the Civil Code. They are called special corporeal chattels. For examples, airplanes are special corporeal chattels.
When the special provisions dealing with the special corporeal chattels are silent, provisions of sales contract and general contract can be applied.
Can land, building and incorporeal claims such as shares and stocks be under the scope of contract of sale? 
Immovable can be appropriated but they are not corporeal chattels as they cannot move by themselves or be moved without losing their individual character.
In fact, land is not subject to any form of exchange, by which ownership is transferred, as it belongs to the state, nations, nationalities and peoples of Ethiopia pursuant to Article 40 (3) of the FDRE Constitution. 
Things attached to land such as trees, crops and plants are also considered to be corporeal chattels once they are subjected to juridical acts for their separation from the land expressly or implicitly as to the connotation of article 1133(2) of the civil code.
Incorporeal rights, pursuant to Art 1128, securities to bearer and claims are assimilated to corporeal chattels in the absence of contrary stipulation. 
Intangible things like intellectual property, shares and stocks are also subject of contract of sale of corporeal chattels by analogical interpretation, albeit the applicability of special provisions. 
6.3 Formation of contract of sales
The contract of sale is completed when the parties have expressed their consent to the terms of the contract. 
Thus, to say there is consent an offer made by one of the parties must be accepted by the other in a way that fulfills the requirements provided under general contract provisions.
As a contract, a sales contract is regulated by general contract provisions. The requirements for the formation of contract should be complied with.
The corresponding obligation assumed by the buyer is payment of price. Price as a requirement of consideration has been put in a way that creates peculiarity in contract of sale.
However, lack of sufficient definition to that effect does not make the contract subjected to invalidation as it is provided under Article 1714. Article 2271 of the civil code fills the possible gap. 
However, if the parties do not determine the price of the thing, and if the price not is determinable, there is no contract of sale.
The parties shall make the price at least determinable by referring to the arbitration of the third party according to Art.2271. 
Chapter 7: Effects of contracts of sales

7.1. Performance
As performance of sales contract refers to carrying out of the obligations assumed by the contracting parties, analyzing the obligations of the seller, obligations of the buyer and common obligations of the seller and buyer imposed on the parties by custom, good faith and the provisions of the law is be necessary to understand performance of sales contract.
7.1.1. Obligation of the seller
The seller assumes certain obligations under the contract of sales. 
These obligations are the obligation to deliver, the obligation to transfer ownership, the obligation to warrant the buyer against dispossession defects and non-conformity to the contract and other obligations.
Failure to perform these obligation amounts to non-performance. 
7.1.1.1. obligation to delivery
The characteristic obligation of the seller is to deliver the thing sold. 
Delivery takes place in accordance with the contract and the default rules of the law. 
The thing to be delivered shall, however, be the agreed thing in quantity and type.
Read Art.2274
A. Modes of delivery; delivery can be conducted in different modes. 
These modes of delivery can be actual delivery, constructive delivery, (constitutum possessorium), traditio longa manu, traditio brevi manu and symbolic delivery. 
Actual delivery is the physical handing over of the thing directly to the buyer or his representative. Actual delivery is the most frequently used mode of delivery. Article 1140 of the civil code shows the possibility of actual delivery by entitling the party to whom delivery is made the actual control over the thing.
Constructive delivery (constitutum possessorium) does not involve physical handing over of the thing to the buyer.
It is employed when the thing is to remain in possession of the seller after the contract of sale or where the things is in the possession of the third party and the buyer decided to keep the thing with that third party.
See Art.1145.
Traditio longa manu is delivery when the buyer in possession of the thing to be sold. Does not again show actual handing over of the thing.
The seller points out the buyer where the thing is and makes it ready to be taken.
Traditio brevi manu this mode of delivery is effected when the buyer has been in actual control of the thing before the conclusion of the contract. The conclusion of the contract is the way of delivery.
Symbolic delivery is similar to constructive delivery in that it does not effect the physical handing over of the thing sold. But it is different from constructive delivery as it involves the physical handing over of other things that represent the things sold.
B. Quantity to be delivered: The seller has to deliver the agreed quantity of things. If the seller delivers in excess or in short of the agreed amount, there is non-performance of contract. (art.2275)
If the buyer accepts the quantity less then agreed amount, he has to pay the agreed price for quantity delivered but he cannot require additional delivery.
In case of excess quantity, the buyer has to pay a contractual price of quantity delivered.
C. Time and place of delivery: The seller cannot deliver the thing whenever and wherever he likes. He must observe the provisions of the law and that of the contract.
However, the parties may fail to specify the time of delivery or the date of delivery cannot be inferred from the will of the parties, the seller shall deliver the thing as soon as the buyer requires him to do so according to article 2276.
If the parties agreed on the time of payment of the price, but fail to specify time of delivery, the seller should deliver at the time of payment of the price as per Art.2278.
Art.2277 For example, if the seller agreed to deliver the thing sold between July14 and August 16, he has to make delivery during this period. However, the buyer determines the exact date where circumstances may give such power to determine the exact date of delivery to the buyer.
Art.2279, place of delivery, at business place failing such, his normal residence.
Exception to art.2279, place where things existed.
7.1.1.2. Obligation to transfer ownership
Art.2281, The seller shall take the necessary steps for transferring to the buyer unassailable rights of ownership over the thing. Ownership transfers upon transfer of possession. Possession transfers upon delivery.
However, delivery alone does not transfer ownership. The seller must be the owner of the thing sold. Thus, a non-owner cannot transfer ownership. This principle is called nemo dat quod non habet in Latin. 
This rule does not apply in certain cases. This exception is possession in good faith. The principle of possession in good faith holds that a person who in good faith enters for consideration into a contract to acquire ownership of a corporeal chattel will become owner of that corporeal chattel by virtue of his/her good faith when he takes possession of such chattel. The buyer is in good faith when he purchased the thing with an innocent belief that the seller is an owner.
7.1.1.3. Obligation to warranty title, defects, and non-conformity
Warranty is a contractual promise by the seller regarding the quality, character, or suitability of the goods he has sold. (2287)
Warranty is classified into express warranty and implied warranty.
Express warranty is created when the seller makes a statement of facts or a promise to the buyer concerning the goods that become part of the bargain.
The seller who gives an opinion or recommends the goods does not create an express warranty.
Implied warranty is responsibilities imposed by law on the seller for the quality of goods he sold. Implied warranty arises whether or not the seller has made express promises as to the quality of the goods.
Implied warranties are imposed on the seller in the interest of promoting higher standards in the market place for the following three reasons.
First, the buyer commonly has little or no opportunity to examine goods carefully before making a decision to buy them.
Secondly, the buyers are often not in a position to test the goods to determine their quality prior to buying them due to complexity and the nature of many goods.
Lastly, the seller or manufacturer of such goods is in a much better position to make a thorough examination or test of the goods to determine their adequacy and quality.
Kinds of warranty:
A. Warranty of dispossession: Warranty against dispossession has been provided as an obligation of the seller in Article 2282 of the civil code.
In addition to assuring the buyer that the seller is a rightful owner the obligation to transfer ownership includes the obligation to transfer unassailable rights over the things.
The seller is duty bound to warrant the buyer against total or partial dispossession.
Warranty against dispossession is an implied warranty which does not depend upon the agreement of the parties.
Art.2283-But this implied warranty against dispossession is not effective in the following legal limits.
The buyer may sometimes know that there is a possibility that a third party would dispossess him. For example, the buyer may know that the thing has been given as a security for loan. the seller shall not warrant the thing unless he has expressly undertaken to do so.
Even though the buyer is aware of the dispossession, warranty shall be due where dispossession is due to the falling in of a pledge made by the seller. The basic reason for favoring warranty against dispossession while the buyer knows the risk is the role of the seller in avoiding dispossession by performing the obligation for which the thing is pledged. Art.2283(2)

Exclusion or restriction of warranty(art.2284). The parties exclude the warranty against dispossession when they agree that the seller would not be responsible if the third party dispossesses the buyer.
The failure of the buyer to join the seller in the proceeding against him is also another limit of implied warranty of dispossession. Third parties may sue the buyer. In such case, the buyer must inform the seller that he had been sued. The seller may raise objections in the court and may win the case. (2285)
If the dispossession is due to the buyer, for example, the thing is attached by the creditor of the buyer and sold by auction according to the order of the court. The seller will not warrant such dispossession. When the dispossession is also due to the act of the buyer, the seller is released from his warranty. 
If the buyer acknowledges the right of a third party outside judicial proceedings or he has entered into a compromise with such a third party, he may not avail himself of the warranty given by the seller. He can however be benefited from warranty if he can show that the latter could not have prevented dispossession. (2286)

B. warranty against defect in a thing: by the defects the seller shall guarantee to the buyer that the thing sold conforms to the contract and is not affected by the defects in addition to the warranty of dispossession. (2287)
There are circumstances where the seller gives an express warrant against defect. When the seller uses descriptive terms and the buyer takes them into consideration while making the purchase, the seller has expressly warranted that the goods he delivers will meet the description.
The fact that the seller has given express warrant does not necessarily mean that he has the obligation to warrant. If the seller can prove that the buyer knew of the defect at the time of the contract, he is not liable on his warranty against defects. (art.2295(2))
Warranties are also imposed by the law and arises only under certain circumstances and they can be excluded or restricted by the parties as they are not absolute.
What shall be taken into consideration is that exclusion or restriction is no effect when the seller has frequently concealed from the buyer the defects in the thing. (2287)
The other limitation on the implied warranty is the gross negligence of the buyer.(2296)
All defects are not warrantable certain defects are warrantable and other are not warrantable. A warrantable defects for which warranty shall become effective according to Art.2289 is where the thing :
· Does not possess the quality required for its normal use or commercial exploitation.
· Does not possess the quality required for its particular use as provided expressly or impliedly in the contract, (warranty of fitness for particular use) or
· Does not possess the quality or specification provided expressly or impliedly in the contract (warranty of fitness specified in the contract)

C. Warranty against non-conformity: non conformity can be warranted as of article 2287 if it is warrantable non-conformity and article 2288.
The thing is deemed not to conform to the contract where the seller delivered to the buyer part only of the thing sold or a greater or lesser quantity that he had undertaken in the contract to deliver or the seller delivered to the buyer a thing different from that provided in the contract or a thing of a different species as per article 2288(1)
D. Other obligations of the seller. Other obligations of the seller relate to handing over of the documents and insurance. (art.2301 &2302)
7.1.2. Obligation of the buyer
The main obligations of the buyer under the contract of sale are the obligation to pay price and the obligation to take delivery of the thing sold. (2303(1))
The buyer must appropriately discharge all obligations under contract to avoid suit on non-performance of contract of sale. (art.2303(2))
7.1.2.1. Obligation to pay price
The buyer has the obligation to pay price and take delivery of the thing.
The obligation of the buyer to pay price includes the obligation to take any steps provided by the contract or by the custom to arrange or guarantee the payment of price according to ar.2304.
According to article 2304(2), the obligation of the buyer to pay price also includes the obligation to accept the bills of exchange, to open credit account and to provide bank security.
7.1.2.2. obligation to take delivery of the thing
The buyer must take necessary steps to complete the delivery according to article 2313. These are:
· The obligation to go to the place of the business of the seller and physically receive the thing from the seller
· To keep the buyer store opened if the delivery is to be made at the buyer’s place.
· The buyer may take delivery by only telling the seller to keep the thing on his behalf. This is the case where the buyer takes delivery through constructive mode of delivery.

7.1.3. Common obligations of the seller and the buyer
They have some obligations in common like obligations to pay expenses, obligation to preserve the thing and obligation to bear unpreventable risk of loss and deterioration.
7.1.3.1. obligation to pay expenses
When the contract of sale involves a lot of money, the parties usually make their contract in writing.
In such case the conclusion of contract involves certain expenses like advocates fee for drafting the document incorporating the agreement, expenses for typing, printing and photo copying the document, the remuneration paid to the brokers are expenses of the contract. When the contract of sale involves expenses, the buyer shall cover such expenses. Art. 2314
Expenses of payment is also born by the buyer. 2315(1)
Expenses of transportation when the goods sold is to be taken to other place than the place of delivery and if the delivery is not carriage free. Art. 2318(1) & (2)
Any expense arising after delivery like loading a cargo shall be born by the buyer. Art 2317
The seller bears the additional expenses incurred by the buyer as a result of changing his residence after the conclusion of contact as per art. 2315(2)
Where the transport of the thing is interrupted by an event beyond the control of either party, the additional transport expenses shall be born by the party who bears the risks. Art. 2318(3)
Expenses of delivery shall be born by the seller. Art. 2316
For custom duties read art. 2319

7.1.3.2. Obligation to preserve the thing
Both the buyer and the seller should preserve the thing which has been sold.
In case of constructive delivery, in case the buyer is late intaking delivery or in paying the price, the seller should preserve the thing belonging to the buyer at the expense of the buyer.
In preserving the goods, the seller may incur expenses as when the seller hires a guard for the purpose of keeping the buyer’s good or when the seller keeps the buyer’s good in a warehouse at his own cost. The buyer should then refund the seller according to art.2320 of civil code.
When the buyer fails to do so the seller has also the right to retain the thing until the buyer indemnifies him for the expenses, he incurred in preserving the thing.
The buyer has also the obligation to preserve the thing at the sellers expenses where the thing sold has been received by him and he intends to refuse it either owning to defect or non-conformity.2321

7.2. Transfer of risk under contract of sales of movables
Risk is the liability of loss or deteriorations of a thing sold. The thing sold may be damaged, destroyed or lost during transportation. 
As a result, allocating risk sometimes requires transfer of risk from the seller to the buyer. 
the basic principle, which is provided regarding transfer of risks in the sale of goods, is that, the buyer shall pay the price notwithstanding that the thing is lost or its value altered where the risks are transferred to him Article 2323.
Risk transfers from the seller to the buyer in the following cases. 
· Delivery 
·  Delay of the buyer
· Handing over to Carriage
 Delivery
The risk transfers to the buyer when the seller delivers the thing to the buyer in any of the modes of delivery. This is called risk follow hands, risk perish to the owner (res peri demino)
This way of risk transfer seems to be based on the assumption that when the thing is delivered the person to whom the thing is delivered is in a better position of avoiding the risk and shall accordingly bear the risk. 
 As per art. 1758 debtor bears the risk until delivery is made 
In sale contract as well as a principle risk transfers upon delivery. Art. 2324(1)
Delivery transfers risk to the buyer only when the thing conforms to the contract. However, the buyer must either cancel or require cancellation or ask for a replacement of the thing delivered. Art. 2324(2)

Delay of the buyer (art.2325 with 1758(2)(exception)
In addition to delivery, failure of the buyer to take delivery of goods transfers risk from the seller to the buyer even in the absence of delivery. 
The risks shall also be transferred to the buyer from the day he is late in paying the price pursuant to Article 2325 although being late in paying the price might result in delay to take delivery. 
Exception to exception 2325(2); Where the sale relates to fungible things, the delay of the buyer shall not transfer the risks to him. Therefore, the general conditions upon the fulfillment of which risk transfers to the buyer owing to delay in taking delivery of fungible things are: 
· The thing must be designated for the purpose of delivery that is the thing must be identified from other thing.
· The thing must be allocated to the buyer, that is, identification alone is not enough.
· The notice of designation and allocation must be given to the buyer. Thus, default
notice alone is not enough.

Handing over to the carriage (art.2326)
Where the sale relates to a thing under voyage, the risks shall be transferred to the buyer from the day when delivery has taken place by the thing having been handed over to the carrier. 
This is special arrangement where the thing is delivered before the conclusion of the contract. Such transfer of risk allows transfer of risk before the conclusion of the contract.
Exception under which risk is not transferred to buyer is bad faith of the seller at the time of a conclusion of contract.2326(2) 



















