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Selection of Cases
All decisions of the Hi~l Court of Tanzania ~ontair~g sigrific~~t

rulings of law are reported. In addition we report all decisions of
the Court of Appeal for East Africa in cases originating from Tanzania
which are of interest in their own right or v'lbir.h d.ispose of cases
previously reported in the LawReports.

Index
The index bas two divisions: 13.) Civil, wr.ich inchldes all non-

criminal and non-penal topics; and b) Criminal, which includes all
cr~~al and penal topicsg Cases are referred to by the special
numbers assigned to them rather than by the page numbersg

Method of Reporting
We reproduce, whenever possible, complete or lightly edited.

versions of the cases selected. In some instances, a ~ary of the
facts is given in the heaclnoteg

The system of identifying cases is as shown in the following
example:

JOHNMLAY v. REPUBLICHigh Court, (PC) Crim.Appg 24-DSJ¥I-73,7/2/72 Saidi J.
(1) (2) (3) (4) (5) (6) (7)

(1)
firstg

persons,

Parties - The full name of each party is given, first ~e
Where there are several plaintiffs, defendants or accused
only the name of the first one is given.

(2) Court of Decision - This is the CODIt which decided the case,
either the Court of Appeal or the High Court.

(3) Court of Ori,gin - This indicates the type of court in w:b.ichthe
case '!'IaS originally heardg "(PC)" stands for "Primary Court", and
"(re)'! stand.s for ItLocal Courtlt g No abbreviation is used when the case
origi:c'...2..ted in a Distric t Court or the Fi gh Courtg

f

~
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Criminal Appeals
Cri.J:ni.nalRevisions
Miscellaneous Criminal Causes
Criminal Sessions
Criminal Cases
Civ""ilAp~ eal s
Miscellaneous Civil Causes
Civil Cases
Matri.JD.Onial COI1..:firrnanons

,

00. Crim. App" .'1 001 ~~
••• Cri.-m..Rev.." .Mise •• Crim. Cause"
."" Cr:Lm..Sess.

." "
Crim., Case.

0"" Civ. App.
••• Misc. Civ. Cause".0. Civ. Case..0. MatI'. ConI"

(5) Case Number - Tr..:i..sis the number assigned to the case in the
series indicated by parts (3) and (4) of the citation •

•
(6) ~ - Tr..i.sindicates the city in wbich the case vvasheard,

or to whose registry the case was assigned. t1nSM"is :Dar es Salaam;
HnllJI"is nodoma, HA" is Ar.lsha; "MZ" is Mwa.-r:l.za;"MTIIis Mtwarao
Where these are not appropriate, the r.am.eof the city is given in full"

(7) Year of Filing - Tb~s indicates the year L-r:l.wrich the case
vvasfiled and assigned a case number.

(8) Date of Decision - This is the date appearing on the decision.

(9) Name of Justice - This L"1.dicates the judge c,i judges who
decided the case.

Inspection Notes contain information and counsel useful to
magistrates and advocates alike, and are therefore reported. The
cases involved are assigned no Higb. Court number" The citation here
includes the number assigned by the court whose decision was considered
by the Hig..l-J.Court, the name of the court,--andtJie-- city in "Whichthat
decision was rendered. 'llie date given is that of the issuance of the
Note by the Hi.gh Court.

These contain a summary of legal propositions found in the case,
whether part of the ratio decidendi, or mere obiter d.icta" Where
necessary a summary of the facts is also giveno



These endeavour to prcJ'"\rideelucidation and guidance to the
reader on difficult or controversial points of law raisede ~-

certain. instances, they are critical of the judgment reported, in the
spiri t of aiding the development of a progressive and responsive legal
sy stem in Tanzaniag

The correct fom of citation 01" the
the top rig".-YJ.thand corner of· each pageo

appear on the same page, the citation of
that page is giveng

case reported is given in
Where parts of two cases

the case which begins on



Compensatio!1 - Claim relating GO serv-ices rendered ..Lnthe past
-~ssessment procedure~ nQ23

.Damages - Gonsequential lass 'Nhe-:"'lerpayable Qllhereexpressly
e:t:cluded by contrac tD n. 26

IlIlplied Contract - 3t.lil:ling services first rendered as :fa.mily
ven-GL'-l"e- 3u:,sequently :lisputed ':'ights::rver same :property
'Nhether 'lJrother may be compensated for 'hi.s3ervices
rend.ered. n.23

Will - Validi ty - Will VI'i tnessed by several peollla _ All but-
one not being of' the testators clan - ~he'l;her vvill valid _
~le 19 G.N. 436/53. n.19

Divorce - One ac t of adultery ~hel;her sufficient basis for
divorce - 3.107(2)(90) L.M.A. n.3

Ma.~iage - Prohi."bi ted degrees _
Whether cousins are covered.

3.14 Law of ~rTiage Act -
no3

Paren t 3.nd Child - 'Nhether 'darent liable for ~ortiSl1..1S 3.c"ts 'Jf
his adult child. n.7

A:: cion Elgainst Regional 80mmi 3si:1:n.er - Whe ~er ~:i t 3.ga.:L.""ls·~
Gover:nmenb. n.iO

MOO

1,



Compensation for improvemeEts on land - When award may be
made. n.S

Right to use land granted subject to concu.""GlO~S - Appell8.!lt
pla..."l"'csperma...n.entcrops in contravention of' gr8..."lt- Whether
he may be compensated. n.S

Assessors _ Trial in Primary Cou.rt - Op0i on and vote of
assessors not recorded by magistrate - Whether irregularity

curatle. n.24

AttachreeEt -.Order of' attachment - Whomay file objection. n.2

Jurisdiction _ Dispute heard 8...."lddetemined ''JYLa:J.d '!xibunal
a.."ldTh'f.i.nister_ Whether Court may hear is~es of costs
aris~"lg from same dispute. n.17

Jurisdiction _ PecU!".iary - Claim of debt beyond court! s
jurisdictio:l _ Whether series of suits may be institu.ted
to claim same debt. n.1S

Objection to attachment - What constitutes S'u.cf:"cient
evidence of existing interest. n.2

Plaint _ Amendment- Whether per.rr.issible at appellate
stage. n.26

Trial _ Case partly heard by one magistrate - Whether
another may contLn.ue vath case - O.XVII, r.10(1) Cor.Co

n.23

Action in tort - Not based on customary la\y - J'~:risdic-:io!"_.
n.13

Tortious liatili ty - Tort co.IllIIlitted agai!",-st dnor -
Limitation. n.13



Vicarious liabilii~ - Whether parent liable for tortious acts
of Lis adult cr~ldc n.7 (See: FAMILY lAW)

Will - Valitit~y - Will ~~tnessed by several people - All
but one :!:'lOt -::>e';'1.g of the testatorIs clan - Whether nll

lOd --~ 1'9 G""- 4-'-''-- 19 (S C.,.' ...•TOIifff·....,yLAWva_2. - .n'-~w..e -.J.'. )0/ G). n. \ ee: ui::l_ yJt'•.r!._
DEc-.'..J.BP. TION" 0 ?J)~R)

Comnensation for injuIed employee - Liability of employer.
n.16



Admissibili ty - Witness present in court d'\;;..,.."'"'i.ngtestimony of
other witnesses - Whether bis evidence is aJmissibleo n020

Circumstantial. evidence - Whole case rests on circumstantial
ev""idence- Whether court may convic t. ::-.025

i Dying declaration - Repeated -w..ree times - Whet..'lerpreof of
i1\ the trut..'l of its content. n06

Evidence - Expert opL'YJion- Whether superior to direct
evidence. n.31

Evidence of host-i-le wimess - Whether su.fficie::lt basis for
'conviction. n.33

Witness - Credibility - Trial court finds vv.it::J.essreliable -
Whether Appeal Court may interfere. n.31

Application - Preperty stolen belongs to speci::ied authority
as special owner-Whether M.S.A. applicable 0 n.4

East Africa.."'lCargo and Handling Services Ltd. - Whether
specified autbori ty und.er M.S.A. n.4

Sentence - Enhancement of sentence under M.S.A. - Precedure.
n.22



Occasioning loss to a parastratal organisation - Ingredients.
n.30

Acquittal of accused 1.L"1de:r'3.198 CoP.C. - Whether proper vThere
complainant is present but fails to adduce evidence against
accused. n.19

Application for transfer of case - 3.80(i)(a) C.P.C. - Proper
test applicable. n.1

Charge - Accused charged, convicted and sentenced under an
Act not ;yet in force - Whether irregularity curable -
3s.319(1), 329(1) and 346 CuP.C. n.28

Charge - Accuseds charged with steali..YJ.gvarious items of
property - Whether one count may be prefered. n.29

Charge - N~sjoinder of CO~"1ts - No failure of Justice
occasioned - Curable. n.29

Compensation - Accused found guilty of malicious damage to
property - Value of'property damaged not proved - Whether
court may grant comp ensationa n.20

Dismissal of case - Trial adjourned several times at
instance of prosecution - Whether court empowered to
dismiss case. n.19

Identification - Discrepancies in evidence of vvitnesses -
Whether fatal to identification. n.14

J\J.dgment- Accused sentenced without written judgment -
Whether irregularity cuxable. n.15



Order for compensation made after conv~ction - Whether by
itself constitutes sentence. no11

Stay of prosecution - Appeal against ruling of TIistrict
Court made d-v.ring criminal heari'1g - Whether aggrieved
party bas automatic right to have proceedir:.gs stayed
pending High Cou.rt rJling. no1

Wimess - hostile - Applica tion to treat vvimess hostile -
Rights of hostile witness. n.33

Mj1"1;rrnun. Ser~tence's - Court may award less - S.63(2)(a) of Act.
n.12

Special reasons - Meaning. n.12 (See: S'E>.TUTE)

Offence committed wb2le repealed Act in force - Conviction
entered after repeal - Whether court may sentence accused
under repealed law - Ss.14 and 49 InteI'Ilreta. tion of Law and
General Clauses Act, 1972. n.28

Optional sentence - Imposition of fine as option to imprisonment
Whether means of accused relevant. n.28

Road Traf'fic Act - Special reasons - Meaning. ns.12, 28

Section 6(2) M.S.A. - Me~~g. n.28



1. MICHAEL Me ImOPOLD v. REPlJ-:BLIC
HIffil COURTCRIM.CAUSE19-DSM-76, 28/4/76
SAIYJATTl\" AG. J 0

1) The prouer test to apply in considering an
application under S.80(1)(a) C.~.O: ~s not whet~~r
the Magistrate did act in a preJudicJ..al manner Dut
whether there exists i!l the mind of the accused a
reasonable apprehension that he will not h~v~ a
fair and unprejudiced trial before the NJagJ..s1Jrate
in question.

2) Tn dete~ing the question of what is a reasonable
apprehe...'lsion on the part of the accD-sed, regard
must be had not to abstract standards of
reasonableness but to the standard of honesty and
impartiali ty of the accused himself and his degree
of education and in telligenc e.

3) Whena Rem-dent or District Cm.rrt makes an order or
ruling in a criminal trial, a:rry party aggrie'Ved
by the order or ruling does not have an automatic
right to have the trial stayed 00 that the order
or ruling may be tested on appeal in the High Court.

SAMATTA.,AG. J. - T:':D.sis an application under S.80( 1)(a)
of the Criminal Procedure Code, for the tran.sfer of Dar es Salaam
District Court Criminal Case No.1895 of 1973, Republic Vo IvtLchael
Morongv,a slo Leopold, f::-omMro EoE. Kazimoto, the learned
Magistrate who has been hearing it, to another magistrateo The
Director of Public Prosecutions, who was represented by Miss Sheikh
at the hearing of th~ application, did not appose it.

Before I proceed to deal wi. th the grounds which Mro Adoka,
on behalf of the applicant, has put forward in support of the
application, I propose to give the ristory of the case, as I am
inclined to think that it has some beari!lg on the application.'
In so dOL"lg: shall have, even at the great risk of making this
~ing 1md'.:J.:T long, to quote extensively frOID;the record of the
p::-oceedings. The case has ',.:mcloubtedlyhad a tortured career.
:;:'he accused,Ylow the applica.nt, was charged before the District



Court on 11th /September, 1975, with stealing by servant,
contr:a.:r:r to 8s.265 8..'J.d271 of t."1ePenal Code. The hearing of
the case began on 11th February, 1974, befol~e Mr. R.N. 0kcmkwo,
Senior Resid.en"t Magistrate. The accused VIlasthen being
represented by ttr. 80bb. wor rGasons w:bich need not be
mentioned, '.l.pto 21st April; 1975, gyidence of one VlQ me ss
or~y had been recorded. Shortly after that date NiT. Okonh-wo
left the cOlmtry for good. It wo-cu:i appear fro.ro.the record
of the case that sOJ.llet"i.JD.elater Mr. 80bb was asbarred from
practisL1.g law il1. t:bi s country. Accorangly, he 'lid.thdrew
from the case. The accused, Whowas i:'l custody under the
Preventi-re Detention Act, was granted bail bJ; the t~ol1rt in
so far as the case was concerned. For one reason or another
he entertaL~ed the belief that the order for ~is detention
had been revoked. Be therefore asked t:'le co;;;,rt to i:.'1quire
from prison authorities as to ~Vhyhe VIlasstill be-i-:J.gdetained
Whenthe court had grante d birn bail 0 The cou.::'t (N.t=. E.E.
TZazimoto) declined to lmdertake t:bis task, on t:le ground
tha.tit fell ol1.tsi,ie the prov:L'1ceof the courtt s responsi-'Jili ties.
The acc"l::.sed continued to remaiJ."'1ll'l 'custo ay.

When the case came up on 24th October, 1975, before Mr.
KazimDto for contL"'1uation of hearing, the accused, who was
unrepresented, elected~ jJl exercise of his statuto~- right, to
have the case heard de novo. Be did object however, to the
case be-i:lg heard on that day. This is what transpired in the
courtroom, 8.S can be gathered from the record of t..'1.eproceedings:

Accused: I object the case for hearing because of ~- bail.
I haye been released from (letGntion. The prosecution
did not bring the cOLlrt order.. The prosecution have
failed to do. 1 am not prepared to say anyt~g
in this case.

Conrt: In sbort you are re:t\;:.sL'1gto :-.l2.yethe case heard
because the prosecution did not comply with court
order as to whether detention order had been
lifted or not and the question of bail.

Court: HavL"'1gconsidered the abo'."e application; objection
is oyerruled. Heari...ngto cO:!:lti::-.:~e.

~.--•.......••_----~-



Accused~ I am sitting downand I am not prepared to
answer the charges.

Shortly after the accused sat down the first prosecution witnes~
started giving his evidence. In all, five witnesses for the
prosecution testified on that day. The accused declL~ed to
cross-examine t...'lemon the ground that he had not been extended
a f'air opport-umty of pre,Pari::lg his defence ¥ that his counsel
was goL'l'lgto take control of the defence case. The case was
adjourned to 11th November, 1975, :for co__tinuation of' hear:L:;.lg.

On that date, the ac~used made a new complaint to the
learned tr;i.al magistrate; Be said~

I have a point I would like to make. This is very absur •••
I have prepared 'IIr:f ~efence case". The papers were taken by
officer in cbarge of Ukonga prison. I feel I have been
deprived of my defence~ I have also said" I have to be
represented~ Myadvocate bas not come. I request that the
case be stood over waiting for my advocate. The other
points I have made regarding 'IIr:f release from prison. I am
at your mercy f'or consideration. The confiscation of 'IIr:f
papers has tempered with my defence. Even the prosecution
would not ha:ve a right to take my documents.

2:helearned Magistrate! s ruling on the new complaint was in the
followi:l.g term.s~

As regards the questi·;m of co:nf'iscation of your papers I do
:not thi:::lk this is the proper forum to discuss the matter.
The circumstances which led to this co:nf'iscation are
unknown to the court~ I am not going to air any views on
it.

I break: the narratiYe just to' observe that I should have thought
~'lat if anybody seizes any documents from an accused person Which
are vi tal to ll.is defence a court of law will regard it as its
duty to assist the accused to recover them so that justice may
tri-..-unph. Be that as it may, as the advocate for the accused d.?:d
not turn up the case was adjourned to 24th November, 1975. Mr••
Essack appeared for the accused on that day. He applied for
recall of the five prosecution witnesses so that he could cross- .
e:t:9.111.iJ:lethem" AccorCing to the Public Prosecutor, one of the



wimesses was thEm about to leave the country, presumably for
good; The le8..-""':rledResident Magistrate refused. the application.,
Fis ruling on it reads as follows~

I have considered. the apulication for recall of witnesses
for cros.s-e:xa.mination: -As would.appear from the proceedings
with you (sic) the accused refused to cro s5-examine and to
have notb:ing to do V'li. th the case as the court was ref?onsible
for his detention~ :::ieappeared. to have blamed the court for
its failure to get bim w"-dhence all opportunities were
accorded to b:i.m.. llie accused. was further j-.,.,-formedof hi,s
right to getting an advocate who could apply for recall of
wibesses but :':1e refused. I must point out that as much
as the cOLrrt tried to assist the accused in every respect
he decided to sit on bis rig:..~ts. It would.be not just to
use the c01.rrt ser-rices in a manner Vlhichwould please an
individual. 'As accused has been assisted to the utmost
and he refused to use the assi stance the court (sic) should
not be heard now to apply for re~all of wime sse s for
cross-e~~tion. Application for recall of witnesses
for cros.s-examination refused.

After a short adJournment, Mr. Essack applied for and. was granted.
leave to withdraw from the case. I have not 'been able to discover
from t?2e record and I do not stop to speculate a.s to whether r.lis
sudden eri t from the case had. any thing to do wit:l the lear':led
Magistrate I s ruling. Soon afte-::- l1is withdrawal another wi t:::less
for the prosecution gave evidence. The accused cross-e:x:a.mined
b:iJn.. The case was then adj ourned. to 8th December, 1975, for
further heari...ng.

On 8th 1)ecember, 1975, the accused was represen'ted by Nu'o
Adoko, who is on record as having stated the follovidng:

I a.m.~briefed today to represent the accused. He has given
me a document which is an appeal to the High Court. Tttere
are two grounds; One was that the applieation for bail is
refused and that the trial magLstrate should be changed.•
With your perm:ission I would like to read to the court the
grounds _of appeal and then Itll submit them to the court.

The learned Resfdimt stayed t~~eproceed:i::1gspendi:'1.gthe outcome
of the intended tappeal t; Whenthe matter was referred to this
court Biron, J., made an order in the follo~1-~g te~"s:

i'

i!
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By consent application for a change in venue·mar::J:ed
withdrawn. The prosecution witnesses required b;y- the
defence for cross-examination to be recalled if available.
The brief allegedly prepared by the accused and in the
hands of the prison authorities to be handed over to the
defence counsel i.f available, and the prison authorities
are so ordered provided t:1.e brief is available. And the
bail granted to t~e accused is extended on t~e same terms,
as origiA.,a,lly gra.nted. Needless to add, this last is
LneffectiY'8 as agaL1"J.starlJ~ detention order, if there be
such orier i~ force.

The hearing of the case was resumed on lOth Februa:ry, 1976.
Following tl1.e order made by Biron, J., the learned trial
magistrate ordered that "the prosecution witnesses sholil.d gi-.re
evidence and those who had testified should be recalled for
cross-e:ia.minat:i..on at a later datetl.• Twowimesses gave their
evidence, one of whomwas a poli.:;e officer who produced before
the court as an exbi ';)it a bank statement of the personal
account of the accused person. The docu:nent was produced after
a strong obj ection by Mr: .\doko was oyerr.u.ed by the cou...-r>"t.

After that the hearing was adjol1.rned to 19th Febru.a:r:r, 1976.
On tJ:1.isdate the hear-t"'::l.gwas further adjourned to 8th March,
1976, as Mr. Adoko dB. not ttu:n up.

On 5tl'1 March, 1976, Mr. Adoko wrote a letter addressed to
the learned trial magistrate, which was couched in the f'ollo\''1:i..ng
words:

CRDIJ:IfAL G..4.SE NO. 1895/197::5
REPU.BLIC v. MICHAEL MORANGWA Lf;!;OPOLn

. As the advocate for the accused in the above case I
ap~ly under the prov:i..sions of Chapter III Part Iv of the
Endence Act~ 1967 t::lat the Court order that I L"lspect
and,take cop~es of the entries in the bankersf book whose
?op~e~ or.wn:t pl~or~ed to be their copie3 were produced
~n court ~ vhe D~str~~t Court of Dar es Salaam case No1895/73. .•

A~ the rec.Q~d of the trial show, t~1.edefence cOl:L.'1.sel
has scrongly oOJected to the production as exhibits the
alleged CQJ..li~sof the entries i~ uJ.e b8.r'..kerl s b;:.~l::. 4.s



the record would also showthe leading 'luestions asked by
the :Public :Prosecutor i::1 the case was to t..'l1eeffect t..'l1at
the said e:xr..ibits, were original. :P.W. 6 who produced the
entries :for admission as e:x:.."1i.bits, affirmed at first that
thej- were originals,subsequently that they were copies
and lastly that he dii not know since it was ba.."1.dedto bi.m
bj- an officer of the ban1r•

You will appreciatG that since the case is fOlli"1.dedon
the bSJ:1..kentries the court as the eye of justice cannot
a:ffori to be satisfied by casting its searching glances
at a mere copy 'Whosegenu:L."1.essin so much i.."ldispute but
Dust en~...e that the original too do not escap~ its
searct.:ing glance s.

As :fixed before, the calie came up for continuation of hearing
on 8t.:l March, 1976. Quoting from the record of the proceedings,
tbi s is what transpired ll"l t~1.ecourt-roo.ill when the case was
called up:

Pr:p. There was an application by defence (~ou:nsel
requesting 3 witnesses whopreYiouslJr came to
give evidence should be recalled for cross-
examination. The witne sses are here i::1 court.
I have made them available :for cro ss-e:x:a.mination.

Accused: l\W defence counsel has been here since 8. '30 a.m~
and that he has another case and after 12.00 noon
he would have ano·ther matter in the F.i.gh Court.
Be had an application that we should apply for
ordex to inspect the ledger card' of the savings
ba.n-1c:He has asked for apology; Although he
had called the witness for cross-e:x:a.mi..'1.ationit
was to be based on the document.



As regards the latter applying for court order it
appears from the record that counsel intends to
conduct cases as if it was a correspondence course.
Any application has to be made by word of mouth
and in court so that the other party should have
an opportunity to commenton it and the court to
make a rJling especially in a case where evidence
has already been notedo Whenthe case last came
on 19/2/76 counsel who agreed for hearing on that
date, having been furnished VIa.th the proceedings
did not annear. Instead he annlied that the case
should ba;'~ came for hearing ;~ either 8/3, 9/3 or
10/3. That letter he even did not refer to any
exhibit which he might have mnted duri.."lgcross-
examination.

Nowthree witnesses are present on 5/3/76 he
applied qy letter again for inspection of bankerts
book. The letter was received ·la te on 6/3/76 and
even if his application were to be e."ltertained
the case could not proceed today as certainly he
could not have inspected the banker! s books. In
my considered view cases are not conducted through
correspondence. Secondly counsel has been given
every opportuJ'i.ity tb-is court could have given him,
witnesses have been recalled for cro ss-examina tion,
counsel is not here. He knows that he has t:b.is
case to-day and yet he bas fixed another case
before another magistrate. In my. view these tactics
amount to delaying tactics. Under circumstances
application for inspection refused and must be made
according to procedure and the three prosecution
wi tnesses called for cross-examination are allowed
to go and that any further application for cross-
examination will be and is here by refused.

Court: Having regard to the circumstances that I may be
leaving and taki.tl.g into account the state the case
has come to and especially that the advocate seems
to employ delayi.."lg tactics application to appeal



aeia.:LnstJIJY ruling is refused at +..his stage. (The
underscori::lg is supplied)

On 22nd March, 1976, the hearing of the case was not reSUJl.ledas
1V"J.r~ Adoko i nf'or.medthe con:rt that he had lodged an aRpli,Jation
before tbis Court for a change in yenue of the trial.

M:!:'.Adoko, on behalf of the applicant, ";mt forwar::' fiye
grounds L11.support of the applic:atiol1 under consideration. The
grounds, wr...ichunbappily were pbr9.sed as t:"lQ'1.lghtlley were gro1.ID.ds
of appeal, read ,as follows:

1. That the lea~ed magistr::.te erred in l3.w in ref"u.sing to
abilie by the order of the High Court;

2. That the le8X:l.edmagistrate erred i:.'l law and iCl fact i.n
tr;y-ing to penalise the appellant for fauJ.ts caused by
his own latene ss;

3. That the learned magistrate erred in. law i-'l displa;ring
1.ID.beco.mi!J.gmalice towards the appell:mt;

4. That the learned magistrate erred i!1.la.w L11.excluding
material evidence from the record. of the proceedings; and

5. That the learned magistrate erred i::l law andi'1. fact L"'l
refusing to order the inspection of the barikerts book
men the evidence of alleged copies was being challenged
on the ground of forgery.

At the hearL"'lg of the applic8.tion, :Nf..r •• Adoko abandoned the fou:rth
ground. ?utt:L"lg it on a· broad basis, it was the contention of the
learned advocate for the applicant that taken as a whole the
atti tude of the lea....-....nedtrial magistrate t01:vard.the defence durL"lg
the proceedi:''lgs was such as to giye rise to a reasonable appr3-
hensio=. in the mind of the accused person ti.:tat he was not going
to hays a fair and v.nprejudi8ed trial. N"lissShei:m., counsel for
the Republ::"c, subLJitted that t..'ris court would.have no option bu-::
to gr3.!lt the application if from the fac~s it cOrlcludes "bat the
applic8..."ltis not satisfied 'with the way the learned magistrate has



been ba.:ndling the case. Wit:-1due respect, I a.m 'not inclined to
think that this is the right approach to the deter.n:i.nation of the
appli,:;ation. :r.ndeed, ::loneof the authorities she cited later
would. appear to support her proposition. In m;}' view the proper
test appli(~abl e to the detennina. tion of the applica tio~1 is that
VIhi:::hwas stated by Wilson, J., in Bbag Singh -...r. Rex r.T.L.RCE)
133., and ado~ted b;y-Saidi, J., (as he then was) in RepUblic v.
Hashim (1968) E.A. 656. Bhag Singh! s case (}oncer~ed an
appli'";;'a-tlon for the trans:fer from one court to another of a
case which had been partly heari. One of the grounds advanced in
aupport of the appli::atio::l was that a fair a..~dimpartial trial
of the case couli not be had in the trial cou.rt. The learned
Judge said, at p. 133:

(T)b.e proper test to apply i!.'l.consid.ering this applioa t:i.on
is not 'tihether the magistrate is actually prejudiced
aga-i::lst the accused, but whether there exists L""l the mind
o:f the accused a reasonable apprehension that he will not
have a fair and unprejudiced trial before the magistrate in
que stion; and that in decidi:l.g What is a reasonable
apprehension on the part of the accused regard mustoe bad
not to abstract standards of reasonableness but to the
standard o:f honest:l and impartiali t;y-of the accused bimself
and bis degree ·:Jf education and :LLJ.telligence~

It wiil ':Jenoted from this test 'tbat for an appli::ation under
S. SO(1)Ca) of the C~..JllinalProcedu.re Code to succeed, the
apprehension on the part of the applicant has to be a reasonable
one, although, admittedly, in determicin.g the reasonableness a
subj ective test must 'Je applied.. If t:."l.i.sCou.rt were to apply
the test put forward by the learned advocate for the Republi::
in cor~idering applications made under S. SO(l)(a) of the
Cr:i..J:n:L.""lal?rocedv.re Code most, if not all, o£ the hearings of
such appli'Jations woLJl·ibecome mere r..i. t'.:ta.ls as in such
cirC1tmstD.ncesit wouli be almost impossible for this court to
hoJ_d t~'18.tan applican-';; was not sati3fied that he was not gobg
to haye a fair ancl iJrl.partia.l trial before the magistrate
complained against.

Having indi:::atad the tGst by Vl'hic..'J.,in my jUdgment, the
il'1sta...~tapplication m'.:.stDe deter.::ni..'1.ed,I now proceed to exami.ne
the meri t.s of the appl:l.:::ation. 1':1 view of the conclusion I ~laYe
reached in tt.d.s matter, I do not ~ro'pose to exami...'1.eall the four
grou...~ds. On t..l-.l.efi.rst gr'J'IL'l.d,TIf.r. Adoko submitted ti'.lS.tthis



Court baving ordered t~'l8.t the prosecution witl1.esses whor..ad
already testified be recalled for cross-ezam:Lnation purposes, the
learned Dagistratet s order of 8th lVlarch,1976, de:n;yL'lgthe
defence aDy opport'.mi ty of reaping the fruits of tbi.s Court! s
order was such as to raise a reasonable apprehension in the mind
of the appli,:::ant tbat he was not going to have a fair and
nnprejudic.:ed trial before t~'le learned magistrate. I tbilik there
is some merit in this contention. :r5rodate had been fLooredfor
t.lJ.ecross-cxa.mi..11ationof the witnesses. b the letter in w1::rich£: Adoko bad proposed t:'l8.t the hearing of the case resume on
8th, 9th or loth March, there was no suggestion that the cross-
examination of the witnesses take place on arljt-of those dates,
as the magistrate appears to nave asstUlled. In fairness to the
learned magistra.te, it mUi:ltbe said tbat !:leappears to have been
mL,led by the statement which was made by the Public Prosecutor.
Be that as it may, judging from the wording of tis ruling the
leaI1led magistrate appears to bave anticipated t.':1atan attempt
,;~s going to be IIade by the defence at a la.ter date tc have the
V'li. tnesses recalled for cross-ezam-ination as he ruled Ll advance
against such an application. Tbis was undou.btedly wrong as
eachappli.:::ation must 'De consi:lered on its merits as and when it
is actually lllooe. The '_\ppli:::8ntma.ybe forgiven for havi.ag
entertained the belief, as indeed be seems to baY8 done, that ~he
learned magi.strate was not interested in gl"T.L."'lgeffect to t:'1.e
order made by this Court. Even if it was t~cu.et~1at the lear.ned
advocate for the accused was us:i..:'lgdelaY~'lg tactics the lGast
the IFlarned magistrate ought to .b.aveddone was to gi-ve the
accused himself t~'le opporttmi tJ' of cro S8-exam;ni ng trle
witnesses. It may be that he dill not do so because he was
convinced that like on the previoll.s occasion trle accused was
going to decline the l offerl • 1i:venif the leamed magistrate
entertai!ied that belief he should still have clearl:T :iemonstrated
that he waseClually i::terested to know the other side of the
coin by at least gi~ring the accused person a."1opport-..:J:1.ity of
cro ss-e:x2.nri1'lingthe witne sse s himself'.

I now turn to the till.ri gronnd. ~eferring to the learned
magistrate! s ruling on the accused's application made 011 8th
March, 1976, seeki..:'lgleave to appeal to tbis Court against the
magistratet s previous ru.l:-'Ylgof t:le same daj-, Mr~Adoko contended
that the learned 'lllagist:rato appears to ha:ve made up bis .rn.i."1dto
corrvi,~t the accused as he saii in ):1; s ru2.il1.gthat the accused
could appeal aga.i:.'lst the previous ruling after judgment.. ':vith
:me respect to Mr. Adoko and in fairness to the lear~~ed magistrate
~t must ',:)epointed out that nowhere l...."1b.s rulir~g did. the learned

.in".,: in "_



magistrate/use any such words.. It is necessary,. I tbink,. to
quote ag-ain the ruli..1J.gi:.1.question. It reads as follows:

Having regard to the circumstances that I may be l':la"Ving
and t3.ki.ng into a.ccount the state of the case r..as come
to and especially t:'l8.t the advocate seems to employ
delaying tactics application to appeal against ruJ.i.ng
is refused at this stage.

Wbi 12 I am satisfied that the learned magistrate had not made
up his min.d to convict the accusecl, I aminclined to hold that
the use of the wo::.~ds"at this stage" in the ruling was capable
of giviJg an impression to the applicant, as, indeed, it seems
to have done, that he was engaged in a hopeless forensic battle,
the lear:J.ed magistrate having already prejudge:d the case. What
is important here is not what was in the mind of the learned- ,
magistrate whenfle chose to use those three words; rather it is
whether the use of the words led to a reasonable apprehension
on too part of the aqcused peri::lonthat he was not going to have
a fair and impartial trial. I cannot resist the temptation to
remark tbat it is most uni'ortunate that the learned magistrate
used words that were capable of be:L.1J.ginteI1Jreted as demonstrating
partiali tJ- on his part.

Before parting with the consi:leration of this ground I would
1i~e to make one observation of general character; There appears
to eJd..st a strong belief amongsomepeople (includi:lg the
present applicant) i:l the country that whenever, 3. Resident or
District Magistrate makes an order or ruJing in a crimjnal trial
a :party who ia aggrieved by the order or ruling has the right
to have the trial stayeg for the order or rulllLg to be tested
on appeal in this Court: I must say -with all emphasis at IlW

co.rnm.a:ndthat the belief is uni'ounded in law. Neitn-er the
provisions of S;312(1) nor those of 3.334(1) of the Crim:L--l.al
?ro0edure Code can reasonably be interpreted as conferring such
a right on a party to criminal proceedi:'1.gs~ Ghaos would reign
in subordinate COlU·tsif such a right :lid eJd..st and the law
would cease to commandthe respect it enjoys~ I shouJ.dhave
thought that the belief was given a mortal blow by tb.e decision
in ~bruk s/o Orongai v~ Rex (1948) I. T.L.R. (R) 311 and
decently buried by the decision of Georges, C.J,~, (as he then
was) in Gletusi s/o Seffu v. R. (1969) -=I.O.Il. n.314.

I now t"tU'!lto the last grouna.. It was contended with
conspi'::luousability by Mr. Adoko that while the whole case



against the accused was based on bank entries, instead of rLJllll.g
on the application made in his (N.r. Ado}:.;:;Is) letter of 5th March,
1976, the learned magistrate embarked upon attacking :himof
"trying to change the court into a correspondence school"" If
I 1mderstoo (1 him. ~orrectl~v, Mr. Adoko submits that this atti t-u.de
is evidence of partiality on the part of the lear':.ted magistrate.
I must c:or.:fess that I ~ave never heard it saii before tl180tan
appl-l.catio::l "lL1"J.der3.81 of the Ev'idence Act, 1967, which was one
made by Mr. 4.doko, must be made Ilby 'NOrdof mo",.ltha.'1.din COUTt".
T\l"either the section nor the established practice as I mew ,it
a-.f'ter ten 3rears of, I hope~ .;?rofitable: experience nt the Bar
supports the lear:.Led magistrate's statement. The trial magistrateTs
rebuke of the learned advocate for allegedly hav~ng intended "to
conduct cases as it was a correspondence cOllrse" was therefore
ill-founded and uncalled for. I amnot :li3posed -:;0 think,
however, that by :;:tself this fact cou.:d legi timatcl:Y~ be made
a basis for all,)wi.:ag t..":l.eappli::ation.

Applyi..1"J.gthe test statea by Wils0n, J ••, in~. Sincl1t s,
case, the que stion I ask: IIliY self is t::ri.s: Bas tOneappli'~a.nt made
out a case to warrant this court to invoke its -cowers under
S;80(1) (a) of the Crirni.J.'1a.l?:rooedure Code? I think he ha.;3~
On a careful and dispassionate con3ideration of tl:e three
gro'unds I have endeavoured to discuss, I am.satisfied that
the applicant, who is described i~ the charge as an Accounta.'1.t
wi. th the Cargo Handling Serri::les Ltd~} has a reasonable
apprehension that he is not going to bave a fair and
unprejudiced trial before tbe learned magistrate, Mr. E.E.
Kazimoto; Although the well known saying of Lord Revert in
Rex v; Sussex Justices, Ex -carte McCartby (1924) : K.Bo 256,
259: IIIt is not merely of som.eimportance, but is of
fundamental importance that justice shotu.:i not OnJ..3T be done,
but shol11d.man:i..f'cstl;rand undoubted.1~{be seen to be' done",
is more than half a centur.1 old, the p~~ciple it em:races is,
if I may respect.fuJ.ly say so, as valid i:::l.19:6 as it was whe::l
t~le -statement was made~

I would all·Jw the application and order t:"'1B.t-the case be
transferred ::rom the District Court to the Resid.en"t WlB.gistr8.tets
Court, l)ar es Salaam, where it should be heard d.e novo by
another. magistrate of competent jurisdi:::tion.



2~ NYANZA. DD3TRIBlTTORS co. LTlJ. v. GBI'J1.f.. GEN" SIDRES AND 5 O'rHERS
HIG.tICOURT CI'!. r..ASE 15-11Z-71, 18/]/75
M.A.. GA.N GA, A G. J"

1) Where an attachment order is issued by a CO"lU't,
any person with an existi~.1.g i::J.terest at the time
of the attacbm.ent,::na.y file an objection agai.."1.st
such at'tacnmp.nt.

2) The production of a copy of a cash sale receipt
made out one day oefore the attuchment was levied
'.IIIaS L"1.suffici'3r..t to pro~,·e that the obj ector owned
the ti!nber as clai.!.!J.ed.

,3) Where a person purchases an unidentified q,uanti ty
of timber and takes deliverly of a part thereof,
he cannot be saii to own any specifi.c q,m.mtit;y
of timber which is not delivered; but is
s"Li.t)seq:l.~ntljTattached by court.

:JIA.GA.NGlt, AG. J., - ~e decree holder in this case attached
propertip-s w:b.i:Jhwere found l;y-ing wit:1in the jUdgment debtort s
premises. The judgment debtor then filed an application to
raise attacnment and si.lCother people filed obj ections to the
attacb:n.ent of some of the items ati;a.ched claim:b.g that ";;bey

ha-::e special interest on the items. At the hea.ri:ag of this
application the objection filed by the si..~ objector Sbindika
Shija was allowed as t~e decree holder1s counsel consented to
this. This ruJ...:ingtherefore concerns OIll;)"the judgment debtor! s
application and the obj'=ctioZls filed by Jolm. Kisomba Magnu.s
Hau.1..e,Boaz Charles Andrea, !nternationa2 Agencies & Construction

-..Equipment and the Diocese of Mwanza(R. C.).

The application by the jUdgment debtor was made under
section 95 of the Civil Procedure Code and in his affidaYi t -in
support thereof he averred thl:l.t he should. be allowed to pay the
decret'::l.1 amrJUl1.tby inGtalments as sale of the attached propert;)r
worLld.rll::J.' his business. SectLm 95 of the Civil Procedure Code
only prorlOtIDCesthe inhel~ent power of the court to make orders
as l!J2.ybe neces:38.ry for the ends of justi-;e or to prevent abuse
of the process of th~ eourt~ .\ t t."'lehearL'1.g of tr..is application
cO-L1n3elfor t~1.eap:plic:m.t 3ubmit ted that the judgment d.~btor r..as



all along applied to be allowed to liquidate t~le decretal amount
by instalment but this has been refused. :ie also stated in
support of t~1.eappli,~ation that the judgment debtor has several
other debts to pay and as such he should be allowed to operate
his busine SSe

The attachment order was properl;)r made and so far the
judgment debtor has made no attempt to liquidate t..'lJ.edebt he owes
the decree holder. ~s appl:!.cation has no m.erlt at all a."ldit
ca.rJ!'lotbe entertainet. It is therefore rej ected.

The obj ector, MagnusHaule, stated t::lat he delivered 23
piece s of timber to the judgment debtor to make wi'1.dowsfor :bim
w..d t:..'1.eseare a.m,.ongthe items attached. 2:bi.s was on 6th August,
1973 and he vas issued with a cash sale of that date.. A copy of
the saii cash sale is attached to the aff'idav"i.t he filed.
WIr. Tuh.'UIljobafor the decree holder obj ected to this appli'Jation
on the ground that the ,cash sale vas issued only a day before
the attacbment was made. He also submitted that the obj ector bad
to adduce i'1.dependent evidence show.ingwhere he bought the timber
and who transported the same to the judgment debtort s pre.mi.ses~
o. '21 r. ~8 of the Ci"Vi.l:Procedure Code is very clear.. It states
tbat a clai.mant or objector bas to adduce e"Vi.ience to show t:..'1.a.t
at the date of the attachment he bad some i:.1.terest -;"'l, or was
possessed of, the property' attached. As submitted by the learned
couns~l for the decree bolder the copy of the cash sale receipt
was issued only a day before the attachment was levied.. Tbis in
itself creates some doubts as to its genu:L."1enessand it was
incumbent on the objector to adduce further aviience to show t~t
the timber belonged to bim.. Thus he bas failed to satisfy this
court that the timber under attachment belongs to hi.m; His
objection cannot therefore be sustained and j.;:; is accordingly
dismissed with costs.

S:imilarly the objection of Messrs. I:.1.ternational Agenci3s
a."1dConstruction Equipment cannot be allowed. Mr. Maduhuwho
appeared for the objector has made a statement that 47 logs
lyin.g at the judgment debtorl s pre.mi.ses were sent there b;y-bi.m.
lliol1.ghhe avers b the af'fida."Vi.t that an L.P.O. was issu:cd to the
judgment debtor by Comworksto supply ti!nber tb:i.s is not e"Vi.ience
that the logs belong to b:i.m.. He did not even produce a copy of
the said L.P.O. He thus totally failed to adduce evi:ience to
prove his o'.vuersbip of the attache(l logs. The delivery note he
produced is not suf'fici,=nt evi,ience of bis ownership and there



are se-veral al tera ti,:ms on it that makesit look susp~C~DUS. Tbis
objection cannot be allowed and it is accordingly dismissed.

The next objector is the Diocese of MwanzaViThichhas been
represented in t~is application by Brother Andrea. He stated that
on 27/7/73 he paid Shc~ 4,954/= to the jUdgment debtor for pieces
of tiJnber and was isstled with a receipt V'inichhe produced. He
took deli-very of timber worth Shs. 1,485/= on 30/7/73.. Whenhe
went back for the remaining pieces he ",as told by the judgment
debtors that t.."'r).eyhad some problems and no timber was gi-ven to
biJn~ This obj ection also cannot be allowed for the simple .
reason that the objector himself says that when he paid the
money he was not shown the timber he was buying. E-venwhen hE'
took deli-very of the first lot he was told by the judgment
debtor that the rest of the timber would be su;pplied to !Jimwhen
the judgment debtor 'got the same. It cannot therefore "Desaid
that the t"i-IIl.berseized belonged to the obj ector as it bad not
been shown or handed o-ver to him. Bad there been evidence that
the timber was handed to the objector but he was just late to
take deliYery t:'1e obj ection IDuld ha-ve succeedea: L"'1 the
absence of such e"Vi~ence this objection must also be dismissed.
The objector can ~ile a ci"Vil suit for non fulfilment of the
sale agreement tc reco-ver his money.

The OJ:1~Y other objection is that of Boaz Charles Andrea who
.stated that the lorry registration No. MZV 129 which is attached
belongs to him. He stated that the lorry was lybg outside the
judgment debtors premises when the co-uxt broker seized it. The
-vehicle was however later released. At the hearing of this
appli~ation the objection was dismissed and the obj ector was
ad"Vised to sue for damages as t:aat 7as the right course for bin...
In the whole therefore, apart from tho se i tams which ha-ve been
found to ha-ve been wrongly attached the rest can be sold on
application.

3. FATUM. MA.SUDIv. ALLYR. l'lIA.SODI
. EUGH COURT crr.. APP.. l-MT-75, 17/7/75

:KI8A.N GA., J"

1) The relationship of bei:lg members of the same clan
or of bein.g cousins does not fall witbi.n the
prolrl.bi ted relationships under S~14, Law of
Marriage Act.



2) Parents may arrange a marriage for t."leir cl".ild.ren
provided that the cr.ildren tn.emselves, beL"I'lgof
age, subsequently approve and enter into such a
marriage willingly 0

3) The proper construction of 8.l07(2)(a) of the Law
of Marriage Act is that proof of one act of
adul tery by the respondent may, though not always,
lead to a finCing that .a marriage has broken 6.own
irreparably. Such a fL"lding '111.11depend upon t::J.e
circumstances of ~~e case.

4) Where an Islamic marriage is terminated by talak
before the coming into force of the Law of WJ.8.rriage
Act, and a suit for maintenance is ·filed after the

,Act has comeL"lto force, the cODrt may order
maintenance for a period of iddat as from the date
the talak was eff'ective.

5) Where an Islamic Marriage is dissolved under the
Law of Marriage Act, the rule prO"Viding for the
granting of maintenance for the period of' iddat
fo1lowi-"lg such dissolution is L"lapplicableo L"l
.such cases any maintenance awarded for any period
following the date on wr..ich""thedissolution takes
effect will be granted only on the general
principle that the court has found special
reasons for awarding the same.

Appeal partly allowed. Case remitted to lower
~ourt for further actiono

KlSANGA, J. - The appellant petitioned for divorce l-n the
Pr-m.ary Court of Mingoyo. Tha.t court fou.."I'ldthe.t the marriage
in question was petween person whowere witl:'...:Lntheprohi bi ted
degree of relationship in tenms of section 14(1) of the Law of
Marriage Act in that t..'-leparties were a man and bis niece, and
also tbat the appellant V\'ifehad not consented to such marriage.
The marriage was accordingly declared a nullity. Then the court
went on to grant orders for ancillary reliefs relating to the
di"Vision of the matrimor..ial assets, custody of t.'"lechildren. of the
marriage and maintenance for both the vvife and the said c:b..ildren.
Dissatisfied with the orders for maintenance and for the division
of the matrimonial assets the wife now appeals to this court
Where O:!:le Atbumani Masudi argued the appeal on her behalf.



:~----------,--r'~~'

1\:'1though -the appeal is not against the principal decree,
"1t seems necessar;7 to consider the correctness of that decree.
lhe trial court hela. that the marriage was a nullity first.
oecause the appellant ;vas a mece of the respondent. This,
however, is not supported by the eVidence. The ev1dence of
Maha!L.'Ma.sucli (the appellan t~s fa the r) and that 0f Athi..IDJa.-rU
lViasudidearly shows that the appellant 1 s father i.e., Mshan:rc..
Masudi and the respondent' s fat~1.er, one P..a.sbi.diIVIasu.d.i,r..ave
a commonS1lI'!'J2JD.e"So that t:..l'J.efarthest one can go 1s. to say
tr..at the part es belong to the same clan or tt.u::.t they. are
c,-,us:L"lS,but certa.i:J.ly not a man and .b.is niece~ 3ut the
relationsJ:1.ip 0:: belonging to the same clan or of bein.g cousi:..'1S
does not f3olJ. vd.t:1in those probinited. relationsr--ips u..'1.der
section 14 of the Law o!- N~iage .t,.ct.

~e trial court further ::ci.!3directed itself in finding
t."1at t:.le marriage was a muli tj- for want of consent on "tihe
part o.~the appellant wife. i3ecause the appellant wife hersell
bas not suggested an:Twher~t:.'lat sho did not consent to t~le
marriage. The rerriage was celebrated D"l1966 and the parties
lived with each other as husband and wife until in 19'73 when
t.'le incid.ent leading to this sui.t happened. "From1966 is a
consi:i.erab13 period a.'1.dif' the appellant yv.ifedii not consent
to the m~J.rriage, 1.t is most ur..likel~r that she wouli continue
to put up with it alltha t tirue. "fuxt.b.ert.JJDredu..~::lgthe trial
the appellant wife stated. that she did not seek to break up her
marriage hu.t that i twas the respondent who did so by gi-VL.'"lg
her 11 tal3.k" • To Fery min.d this goes tll show that the appellant
w.1..fewas agreeable to her marriage and was preparc:d to contbue
it. It is tr·l.e tj.at acco!'-iing to the evidence of Athumani
Masudi and JYisha.muil'fasudi it vvo12dappear t~'lat the maITiage
between the parties was pl.9.nrl.cdor arranged by parents, but
ther;; is nothi.'lg V\'hatsoever to suggest that the parties were
not agreeable to or were coerced i::lto such marriage. "!fur, it
seems to me that there is nothing wrong witi1 parents planr..ing
or arrang':"ng a ma.rriage for their- chilrlren provided that the
c.b.ildr::mthemsel'res bei.."J.gof age subsequently approve ot or
adopt such a planned marriage and enter into it ot their o':'l!l
free will. I am therefore satisfied that the marriage in
guesticm could. not be im:Jugncd ei ther on the ground that the
part"i::s to it were wit.1U.nprobibited degree of relationship or
that the appellant wife did not consent to it.

The question now is whether t::le marriage .might be impugned
on a.'"lyot:ler gI'Ound.I_"ti was fully esta-blished by evidence t::'lat
the appellant wife COITlInittedad'~ tery once and t::u.s is, in tact,



[at led to the disagreement a.."'ldthe present proceeai:'1.gs. But
le trial magi_strate held that a sLngle act of adul'~ery would
it warrant a dissolution of a marriage. With great respect I
HIii: that this was a .misdirectiono Sec~':"on2.07(2)(a) of'the
,lW of Ifl8.rriage Act provides:

(2) Without prej'udice to th.e generali tJ of S'o..opecti·:)rl(1),
the C0urt may accept any one cr more sf the followi~g
IDatters as e'"idence t:1.at a marriage has broken, dOiiV!lbut
proof of any such matter shall "'lot entitle a p8.::'tyas of
::'ight tc a decree

(a) Ad'ill.ter~r (;olI!IlJi.tted by the respondent, :;>artic"J.la!7l
whenmore t~ one act of adultery has bee~1coIllIllitted or
when adulterous. association is continued despite prQte~t.

It is at once apparent that t..1.esection applies when it is alleged
.!that'the r~spondent cOlllILlitted .adul tery. But i:l. the present case
~he respondent husband was not alle:ged to have committed adultery.
~ll that ·.vasalleged about him was that he to:"d thE: G.ppellant to
.~ away by giying her 11 tala.:K,J'after she com.rn-:tted ad."Ultery and
:fhe refused tc accept her back as his wife ••..
'{'

rhe prov"isions of that subsection therefore were both
',jmisu..'1.derstoodand misapplied. The record shows that follov~-l'lg
~ithe act of adulter:r i.n December, 1973 the parties separated aDd
~contiooed to liye apart 'lJ':"1.tilthese proceedings were instituted
;9.bo,,-,t9 months later. And even at the hear.J-D.go:f the S'..:d.t the
t;respondent husband was not prepared to take the appellant back
~.:a.shis wife. 12.1 those circumstances I could fi:ld no around ::or
ftbinkL'1.g that the marriage had not broken down-completel;;r.,

'Even if the respondent husband was alleged to have coInIlJitted
: adul tery, I th:i.lik t:1.at it .vas still a .misdirection :for t:1.e court
;i to ~old that no decree ofdiyorce could be gr:3...."'1tedvJb.enthe
"~allGged adul tel:Jr consisted of oDly one act. 'ehis is not the
j meaning of pal"8.graph (a) of s'l.bse~tion (2) of sect-':"on107 as

set out abo'\~e. I thi.:1k that on a true constr..lction of t:'18.t
: paragraph, what it means is that one act of adultery by the
,i respondent Illi3.y, thr)Ug~not always, lead to a finc.i:::.g that a
r mar:ri.agehas broken downcompletely and that such a finding
" may be arri,red at more reaaily Wheremore t:ha.'tlone act of adul t8r./
1 have been committed or where adul ter,J'J.s association has conti:::''..led
,~dispite protest. Of l;ourse the question 'Whether or not a singlei act of aduJ.ter;l suf'fices Ton found the conclusion tr..a.t the marriage

Jr'h



has broken downcompletely will necessarily depend on the facts
of each particular case because in arrivi-ng at 'that conclusion
the court mu.st :::9.ve regard to all the circumstances of the case,
but what is stressed here is that a single act of adultery by
t~e respondent may, in a fit case, suffice to found the conclusion
that the marriage of the parties bas broken downirreparably.

Thus I am satisfied that bad the trial magistrate properly
directed himself on the facts and law i:l this case, he would
have found that tl'>.-emarriage of the parties had broken down
irreparably and he muld have accordingly granted "the decree
of divorce as was petitioned for. I 'JVOuldtherefore set aside
t::.'1.epurported decree of :2Ullity and substitute therefor the
decree of divorce;

Having done that I shall now turn to consider the orders
for ancillary reliefs as granted by the trial court~ On the
issue of the division of the matrimonial assets the appellant
wif e me~ely claimed that there was a house which she built
jointly with the respondent, but she adduced no evidence at
all to support such allegation. Indeed the respondent adroitted
t,bat !l.e O'WIlS a fi'Te roomedhouse but when thetriaJ.. magistrate
was sUmmi.::lgup the ca-se to the assessors he saj.d that the
respondent husband had claimed that this house was built by
his parents and that he ,bimself' had contributed very little
towards it, and at the hearing of this appeal the respondent
rei terates his claim that the house was built by his parents.
In this connection the respondent agreed to pay shs.200/- to
the appella.::..t as co.m;pensationfor her contribution to the said
nouse. The appellant accepted suc:han offer bef'ore the trial
court and the order was made accordingly. I9Jll. unable to say
that the order ms wrongl;Tmade or that there is any evidence
1;0' W8.ITantenhancement of that award.

However, the appeal agaL"1.stthe' order for maintenance
appears to bave merit~ The appellant said iibat the respondent
did not maintain her and their two children for the whole period
between t:ie time she left the respondent I s homeand the time of
hearing thi3 suit. In the memorandumof appeal it is further
alleged tbat it was costLl1g shs.U/lO per day to maintain the
appellant and the two cbilc4'en duri~ this period. Under the
provisions of sections 63(a) and l29~1) of the Lawof Marriage
Act tne' respondent husband had a duty to maintab wife and
children and under sections 115 and 130 of the Act the appropriate
maintenance orders ought to bave been made accordingly. Indeed,
as indicated earlier, the appellant was granted an order for
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maintenance which, however, covered only the period of l1iddat'
following the 11talak" under Islamic law and the said order did
not extend to the two children of the marriage~ I think tb±s
was wrong. Section l15(1)(f) of the Law of Marriage Act
provides that:

The court may order a man to pay maintenance to his wife
or former wife where the parties were married in Islamic
fom, for the customa.."jTperiod of "iddat" following the
date-on which the divorce takes, or is deemec to r~ve
taken, effect.

I think the meaning of this paragraph is this. Where an Islamic
ma.."'"Tiageis ter.mi.nated after the coming into force of the Law
of Marriage Act maintenance may be ordered for the period of
l1idclat" as from the date the decree of diY'orce was grarJ."t;edby
the court. This is so because under t~e Act t...'-lemarriage is
terminated effectively only through t:'le courts. :But where the
marriage was terminated by 11taIak" before the Act came into
force~ such termination could be deemed to be effective under
the Act and if the wife to such a marriage applied for an order
for maintenance the court mighii grant the same for the period
of 11idda t't as from the date the "ta.lak" was given because that
is the date on which the dissolution of the marriage would be
ieemed to have taken effect.

Nowin the in.sta.n"t;case where the marriage was in Islamic
from the respondent ga.ve the appellant a "talak" 'on 25.l2~73~
It is clear that be dissolution of their marriage cannot be
deemedto have been effected by such a 11talak" because after
the Law of Marriage Act came into force i..'1.1971 a dissolution
of marriage can o!'~y be effected through the courts, and therefore
an order for maintenance covering the period o:f l1iddatll could
not properly be made to start :fromthe date of such 11talak" vvb:i..c:2
is what the trial court dii~ But what is even mere imPortant is
this~-- llie proviso to section 115 of the Law o:f Marria1seAct says:

Provided 'tha-1i-where the marriage has been dissolved,
the wi:fe Shall not, unless the court :for special reason
so directs, be entitled to maintenance for herself for
any period :follov~ ~e date when the dissolution takes
effect.

In the light o:f this proviso I tbi.'1k that t~e provisions o:f
paragraph (f) which are set out above apply or~y where ~'le



marri'3.geof the parties 'was dissolved under Islamic law. For,
if a marriage is dissolved by the court under the Lawof Marriage
Act, then the period of niddat" cannot, in my opinion, be said
to be a sPecial reason within the meaning of that proviso on
which ii.'lecourt might grant maintenance after dissolvi...'>lgsuch a
marriage. I amtherefore of the view that upon the dissolution
of a marriage under the Lawof Ma.....-:tiageAct t:.'legranting of
mai:J.tenancefor the period of "iddatll following such dissolution
is L.""lapplicable,and that in such cases any maintenance awarded
for any period following the date on which the dissolution takes
effect will be granted only on the general principle that the
court has found special reason for awarding the same.

As I have stated above, the respondent husband had a duty
to provide maintenance for his wife for as long as she remained
legally marri ed to. biIn.. Thusit is ordered that he· shall pay
co.mpensationin respect of maintenance to the appellant wife
as from the date the wife left his hometo the date the decree
of Qiyorce was granted. :9u.tin accordance with the proviso to
section 115, as set out above, I amof the new tbat she is
not entitled to any maintenance thereafter because she bas not
advanced any grounds, and on the evidence I bave not seen
anyth:i.ng, w.ich could amountto sPecial reason for awarding
any maintenance to her for any period after the marriage was
dissolved by the cmU't on 28.8.74.

A.sregards maintenance for the children of the marriage
it is fu.rtherordered that the resPondent husband sb.a.ll also
pay compensationin respect of IIlW..ntenanceof the two cbildren
for the period bet-.veenthe time they went awaywith their
mother until the date the decree of divorce was granted on
28~8.74; The case is therefore r<=>....mittedto the Primar.r Court
at Mingoyowith a direction to that court to assess the
amottntof compensationpayable in respect Df maintenance to
the appellant wife and the two children for the period betweer..
the time whenthese three left the respondentt s hometill the
date of the decree of divorce i.e., 28.a.74~ It is further
directed that for t~e purpose of such assessment the court
mayhear evidence from the parties and tb.eir wimesses, i.f
any, on the matter.

. It is noted that the Primar,y Court awarded custody of one
.child to the husbandand one to t..'1.ewife with an order that
t.."le hu.sbandshall contLnue to maintain the child whowas placed
in the wiler s custody. I thir>.kmat o:rder was proper and it
~ll stand.



In the result the appeal is partly allowed and each party
shall bear bis or her own costs •

. _. MUSS! SEIFLJ AND ANOTBER v, REPUBLIC
HIJE: COURTGRIM.AEPS. 225 & 236-.1)SM-74,9/4/75
BIRON, J .•

1) For the pu..'":!?osesof the :M::L."'lirrr.UD. Sentences Act 1972,
for a!l offence of stealing to constitute a
scheduJ.ed offence because t::;J.eproperty stolen is
that of a specified authority, -there must be
absolute o~:V!l.ersbipin sUch autb.o:::'ity and not
merely special ownership.

2) The East African Cargo and Handling Serv-ices Ltd.,
does not constitute a special authority under the
)tripiIT!Ulll Sentences Act.

-
BIRON,J. -The two appellants were convicted of stealing

goods b transit and they were each sentenced toimprisonoent
for four years. Although in their petitions of' appeal both
appeUan ts appealed against their convictions and sentences.,
at the heari...ngof their appeals which were consolidated, Mr.
Raithatha whoappeared for one of the appellants - who was
the second accused at the trial, formally V\'1 thdrew :b.i.sappeal
from the conv:i.ction and confined himself to appealbg from
the sentence only; The other appellant, who was the first
accused in the lower court, followed suit and likewise withdrew
.hi s appeal from the conviction and conf'ined bi.m.self to appealing
from the sentence onJ.y~ In this judgment, for the, sake of
:)onvenience, I am.reta.inin.g the descriptions of the two
~ppellan.ts as they were described in the lower. court.

On the night of the 25th of June last year a watchman
at the UbungoCustoms Sheds depot saw the two accused
persons standing near the fence surro"L;P.dingthe depot:
He saw the first accused throw a bundle over the fence,
but it got caught in t.."-lefence "and remained banging on
the outside of the fence. Whent~e two accused saw that



they bad been discovered by the watcbman they both :ran
towards the g'dte of the depot shouting and raising the
ala.rm. The pol-Lce and a SUpervi!:30rstandi:1.g at the gate
thought that the two accused were chasing a. t:J:1.iefand
accordingly let them pass. It was not until -tIle vatc:J:1..IIlEm
reached the gate t:..'l8.tthey disco\rered that 't..'letwo accused,
in fact, were t~'1et~l:.ieves. Both accused worked as casual
labou..rers at the depot. One turned up for work the next
day whilst the other did not turn up until a cou]?le of
days later. rmey were ar:r'ested and charged and duly
cony~cted after a ~~~al ~~d sentenced as stated above.
The bundle, also described as a carton, ~~ch the accused
had tried to t~~w over the fence was recovered and founa
to contain tl1irtj~-tbree ]?9.irs of new tro·,1.sers w:J:1ich,as
it was established ; '1 e,ridence, were in transi till Dar es
Salaam ~~d addressed to a consignee in Lusaka, Zambia;
It is a]?parent from the consignment note ]?roc.uced i11.
evidence that t:.-:tegoods originated from Hong Kong~

I''1 arguing tbis ap]?eal'Mr. Rathatha sub.IDitted tJ'l8.t the sentence
was excessi-rre bearing in .mind that his client v.as a first offender
and a youth; his age as given in the -charge sheet is nineteen
years. The first accused likevvise submitted that t..l1.esentence
imposed on him was excessiv8e Be, too, is a first offender and
~is age as given in the charge3heet is twenty-two years.

In mitigation, before being sentenced, the first accused
is recorded as sayL~g:-

:My father is dead, has left eight children who depend on
me. I am married vvith a child. ~[ymother is very old.

:My father and mother are verJ old. There is a son of ~-
brother- who depend on me. JVtr brother bas four children
who depend on me.

Accused are all two first offenders, but t~ey have
stolen goods which vaJ.ue very l1igh~ Value of the
stolen]?roperty is ver,)" high some shs.':),300/-.
Purther.more, in Customs De]?artment offences of tl1is



k:i.ndare committed almost' fNer-;fday. The o:ffence
is preval ent in the customs area.;

Accused have advanced having dependants as their
special reasons :for a lesser sentence: I:io not
consider the :fact t~t the accused hay;-ng dependan~s
izby itself' a spec~al reason amounting to a lesser
sentence. I:f e-<reryaccused would be given a lesser
sentence merely because he has dependants there is
a likelihood that every con,~cted African accused
would escape t~1.erigours of sentence because as it
is understood no one within the African conterl is
free of dependants. The fact that t::le value is shs.
3,300/-and the offence is prevalently committed in
the customs I sentence each accused to four yearz,
imprisonment~,

Right of anneal expla-i':led fully" Bundle of clothes
to be ta}::ento Cargo•

•
:In the charge sheet the thir"ty-t.b..ree pairs of trousers contained
in the carton the accused were charged 'Wi. th and convicted of
stealing goods i::J.tra.."1.sit, the goods are descri ':>edas the
property of the East Afri~an Cargo & Handling Serrices Limited,
Dar es Salaam - hereinafter referred to as the Compw.,J-;When
I asked Mr. Rai tha tba whether the Companywas a specified
authori t;)r wit::ri.n the meaning of the M-injummSentences Act 1972,

I so tbat the of:fenceb:f stealing its goods would constitute a
,scheduled offence under the Act, whereunder the offence would:
attract the minimumsentence of· imprisonment for t.b~ee years,
Mr: Rai thatha submitted tbat even conceding that the Company
was a specified authority within the meani:.1.gof the Act, the
goods stolen were not the property of the Company.

Item three of the first schedule to the Minimum.Sentences
Act 1972 reads:--- ----

~~ef't contrary to section 265 of' the Penal Code where the
thing stolen is the property of a specified authority;

Learned counsel submitted that the goods were t:1.eproperty D,f
~he consignee in Lusaka, Zambia and not tl130tof the Co;n;pany;thE
-,ompanyonl;y having a special propertj- i;l the goods, the subj ect
matter of the offence. M:r. Raithatha who contended that the
terms special owner and special property were but legal fictions,



called in aid the defr.:ition ofspeciaJ. property- in J ovvitt1 s
Di,::tiona.!;:r'of English Law wherei:2 special property- is defined
as:-

The first meanbg is not relevant to t:::o.3case; what is relevant
is the seoond meaning which reads; at page 1426:-

Second2y, a person may have a special property- in a thing
in the se~se tnat he can onJ~ put it to a particular use;
Thus, i::l the case of a bailment (Ci.v. ), t:16 bail ee has a
special property in the thing bailed, for he is only
enti tled to deal with it in accordance with the contract
of bailment; "but he can maintain an action i::l respect of
it against a wrongdoer. So possession is said to confer
a spe'cial property", by which is meant that the possessor
of a thing is deemed to be o'wner of it as aga:i.:2st ever-fane
who cannot showa better title.

lV'Jr. Omar, who appeared for the Republic, agreed with Mr. Raithatha
that the goods, the subject matter of the offence, were not the
property- of the companyfor the purpo se s of the ~-i njmumSentence s
Act 1972; ":Jutof the consignee L'rl Lusaka, Zambia.

A person who fraudulently and without claim of right
take s aDything capable of being stolen, or fraudulently
converts to the use of any person other than the general
or specia.l ov'l!J.erthereof anything capable of being stolen,
i.s said to steal that thL"'lg.

Tl:..us,the Companyalthough ha"Vbg oIll:>,a special property- -
being only a special owner of the goods, the theft of such gooda
wol.u.dstill consti tutetheft from the Companyunder Section 265
of the Penal Code whereunder the accused were. in fact charged
and convicted, as well as under Section 269 - the goods being
in t~sit. But does it necessarily follow that these goods
were the properi;j- of the Companyfor the p1.U1>0seof the Minj TlDJID

Sentences Act 1972?

It is a well established canon of interpretation .that .a
Penal statute must be const:roed very strictly':'; The Minimum
Sentences Ac"t 1972 is certainly very much a PenaJ.. statute. In

del
ef:
lo(
tb.l
of
ta:
of
th
an
wi.
si.
tw
we
I

·co
:1d.
t!
te
~c~tl



fact, it even deprives t~e court of its discretion b imposing
sentences for offences scheduled under the Act; except tbat a
court can impose a sentence hig..'ler tban t:1.e prescribed minimum.
And it is a well established prL.~ciple that courts are jealous
of their jurisdictiQn and the power to exercise their discretion,
and will no"';;lightly SLLTTendereither unless constra.iJ.l.ed by law
to do so.

r t-"leref'ore uphold Mr. Rai tnathat S sll.b.rr::ission, supported
as it is by Mr. Omar for the Republic, tbat for the pu...."""!loseof
the M:Lni.m.u..rnSentences Act 1972, for an of'f'ence to consti Tt.'.tea
scheduled o::'f'ence because -:theproperty concer:-.led is that of' a
specif'ied authority there must be absolute ownership in such
authori ty and not merely special ownersbip;

]UrineI', there is notbing in t~'le proceedi:1.gs to indicate
that t~l.eCompany'is a special authority wit:l:1i.ut~l.e mea.nL~gof
the WJi:rLm.ureSentences Act 1972., and it is apparel'lt tba t the case
proceeded a.~d ''JaS dealt with as one not co.II:ingu...~derthe W.ri.nimum
Sentences Act 1972..

The convicting court, therefore, bad., as bas tms Court,
full discretion in the detemi:nation of the proper sentence to
awa.rd~

I :::Laveset out t.'1.emitigating factors advanced by the
appellants L'1.tb.e lower court and Mr•• Rai tbathat s submissions
in tbis Court. And learned State Attorney further agrees wit:l
Mr. Raitbat::J.a.tbat the sentenc~s imposed are excessive, adding
and I quote:-

.. ~
A long inC8..-""'Cerationwould not help them.

To that may be added that a long tem. of imprisonment may do
more ha::m tban good, in that apart from the fact that the
appellants would be so much longer in the company of hardened
criminals, if they considered the sentences unjust th~y would
be soured, and the prospects of their reformation and
rehabili tation, which is the main obj ect of a sentence of'
imprisonment in a case of this nature, weD-d be considerab~
impaired.

Court F'.u-ther, and this bas been o7erlooked both by the C01Tticting
and lea.r.:.ed counsel, that althOUgh the taJd..ng of the

clo~hes consti~~tes theft ~'l law, as there ~as
J..nreality there was no real theft of the goods



in that, as noted the car"tc:>nwas left hang:ing on the feric~ and
'was subsequently recovered. Therefore b actual reality it v.e.s
not a case of th.eft but rather of attempted stealing. The fact
that this first venture by tl'l.e appellants into crime proved so
abortive, I ·think, it will be genera1y conceded, taking bto
consideration the ot:'l.er mitigating factors advanced, a
sentence of imprisonment for two years would meet the justice
of the case.

The appeals are accordingly allowed, and tne sentence
of each appellant as imposed is set aside, and there is
substi tuted therefore a sentence of imprisonment for two years
on each appellant.

5. GEORGE WALTER .A:ND 3 OTHERS Y. BE1>UBLIC
mGI.:r C(9URT CRDJ[. APE. 47-IlSM-75, 26/6/7;
:BIRON, J.

1) Under section 22, P.C. an offence is committed
not o:nJ..yby tb.e act or o.nti.ssion of an offender
but also by person who aids, abets, counsels or
procures t~e commission of the offence~

2) For a document to constitute forgery as defi..1J.ed
under sections 333 and 335, P. C. it must purport
to be what L.'1. fact it is not.

3) The m.a.k:i.ngof a voucher containing a false
statement that the lobsters weighed twenty-five
kLlogrammeswhen in fact they weighed onJ.y
eighteen and half kilogrammes does not constitute
forger,r wi thin the meani..~gof sections 333 and
335 of the Penal Code.

Convictions of the 1st and 2nd accused q,uashed
and that of the 3rd accused sustained but sentence
reduced.

:BIRON, ,T. - Tb.ethree appell-ants were convicted; two of them
of forg~ry and they were each sentenced to imprisonment for
eighteen montns, and the third "vas convicted of attempting to
obtain money by false pretences, and he was sentenced to
imprisonment for twel're .m.ont~'lS.They are now appealing and



their appeals are /consolidated. In tbis judgment I am retai.c""lirlg
the descriptions of the t~~ee appellants as they were described
in the lower court.

The first and second accused were both employed by the
'Oyster :Say Hotel, the fomer as a store-keeper and t:."lelatter
a.s a cook. The t::D.rd accused res afisbmonger whoused to
supply the hotel with fish.

Evidence was given by Henry Herbert Luckhurst (J? W.2), Who
described r~self as the General Wanager o~ the Hotel, to the
effect that on the 18th December of last year, whilst he was
looking out of a w.i..ndowof his ro,:>min the hotel, he noticed
that the accused were taking a long ~~e in weighi~g a baSket
of lobsters bro"'J..ghtby the third accused.. The weigbing ,ras
tak:L11.gplace outside the store, which w'a.svisible fro;il his poh:t
of observation" He went to the spot to investigate a..1'1.d£'0"U.."ld.
that the weight of the lobsters shownon the scales was eighteen-
and-a-ba.lf kilo s, whereas a receipt voucher, SQ tem.ed by the
witness, written out and sig::led by the first accused and counter-
signed by the second accused gave the weight of the 10bsters as
twenty-five kilos at fi.fteen-shillings a kilo. The lobsters were
weighed again in his presence and that of his wife, and it "\"vas
'conf'imed that they weighed only eighteen-'3.D.d-a-half tilos; one
kilo being aJ..lowedfor the baSket as it was wet. 3y the tim.e
the lobsters were weighed again, the third acc1.lsedhad alread;)r
taken the receipt voucher to the cashier and was told to com.e
for paym.enton the next day. The police were summonedand all
three accused were arrested.

'lhe only other witness for the prosecution apart from the
::police officer -mo arr.ested the accused, is another employee
of the hotel who stated tl1.at he saw the chit sho"Wingtwenty'-fi7e
tilo s of lobsters and when the lobsters were weighed again they
were found to weigh or..1yeighteen-and-a-half kilos.

All three accused elected to give evidence on oat~1 8.:!:ld.
called witnesses.

The first accused agreed that he wrote out tile receipt
v?ucher, but asserted that the weight of lO~8ters brought by
t:.'1.ethird acC"u.sedwas, ~_nfact, twenty-fiye kilos, -3.1'1.dhe
contended that after the lobsters, which as noted were in a
basket, had been taken into the ki tohen, the quantity was
reduced by rf.trs. Luckhurst, the wife of the General Iv1a..."'1.ager,
before they were weighe~ the second t"i-.m.8.



The second accused who, as noted was a cook, in his
ev""idencestated that he or..ly signed the voucher as coni'ir.rnation
that the lobsters were fit for consumption and he was not
concerned vv.Lththe wei~~t:

The third. acc'..l.sedin ris evidence, insisted that the real
weight of the lobster::; he had broug::J.twas twentj--five kilos,
~~d he, like t~e first accused, asserted that the quantity had
been reduced fro:.n :;he basket b3TMrs. :!Juckb:t.•rst ":::>eforethey were
weighed the second time.

All t~1.I'eeaccused called V'Iitnesses, bu.t none of them
advanced t~e case either wa-;r,VI'i th t~e exception of Mrs. !.uckhurst,
who was apparently called by the court at the request of the
first accused for questioning.,

Mrs. !.uckhurst testified that she was in an upstairs room.
of the hotel "men she saw the three accused weigbing t::'1e
lobsters. .\s she had previously detected shortages and was
suspicious, particularly of the first accused, she stated - to
quote her yerbati:n.:- "l thought something fisb;y" was going on",
the pun was doubtless unintentional, she went to the scene and
ordered the lobsters to be weighed agaul, and it was discovered
that the figure of twenty-five tilos given, was false. Although
she was called by the court at the request of the first accused,
nei ther he nor the third accused, whose defence was that the
·quantity of the lobsters brought b;r the third accused bad been
reduced b;)TMrs. Luckhv.rst when they were taken into the ki..tchen,
put this to her when she was in the V'Iitness box, though it is
oepparent from her answer when cross-e:A'"a.minedby th.e f'irst
accused, that it was suggested that some lobsters may bave.crawl.ed
away, as she is recoried as sayi.."Ylg:II Nothing crawled away"0

L'1. this case accused are three and all have been charged
jointly with two counts a~ hereunder:-

(2) Attempt-i-.ngto obtain money b;r false pretences
c/ss 301 and 302 of the Penal Code.

And after revieV'li~g and conside~~g the evidence, i~ter alia,
misdirecti::'1g himself' in stating that the third accused had



said tba t he did not knowhow to read,· as the third accused
had not said anyth:i::lgof the sort but it Vias b-i;3assistant wOOm
he called as a wimess, who said that he, the witness, could.
not read, contradicted bimself in saying that:

In this case first and second accusei could not get t~e
money w:Lthout conspiring with the third accused who ivaS
to collect t~e money,

3.!ldthen after directing himself on the law in respect of the
offence of forgery wrongly as it mll be d.emorlstrated, he
concluded hia judgment as follows:-

Prosecution has proved ~~e case beyond all reasonable
doubt. Therefore I ~orrvict first accused and second
accused of the first C01L1'J.tand acquit them of the second
count accordingly; Also I~onvict tcird accused of the
second count and acquit ~-im·of the first count forthwith.

If the magistrate found tbat all the three accused were deli~rately
trying to defraud the hotel, he sOOuldhave convicted them all,
accordi:lg to his "Viewof the law :L"lrespect of forger,y- on both
counts as charged~ And the magistrate is advised -'voacquai!lt
llimself thoroughly with the provisions of Section 22 of the Penal
~ode Which reads:-

Whenan o:ffence is committed, each of the followL"lg persons
,is deemed to have taken part i:l committing tbe offence
and to be guilty of the offence, and may be charged 'Ad. th
actually comInitting it, that is to say:-

every person woo actually does the act or makes the
omission which constitutes the offence;

every person who does or omits to do any act for the
purpose of ·enabling or aiding another person to
commit the offence;

(c) every person who aids or abets anot~ler person -i-:1
committing the offence;

person who cO~"lsels or procu.~s ~~ other person
commit the offence.



In the last mentioned case he may be charged either with
committing the offence or with counselling or lirocuring
i ts commissio~.

A conviction of counsellJ.!1g or procuring the
commission of an offence entails tne same consequences
in all respects as a conviction of committ:i.zlg the offence ..

Any person whoprocures a...'rlotherto do or omit to do
any act of such a nature t::Jat, if he had himself done
the act or made t:1.eomission, the act or omission
would have constituted an offence on bis part, is guilty
of an offence of the samekind, and is liable to the
same punishment, a.s if he had himself done the act or
made the omission; and he may be charged with the act
or mflki.:lg the amission.

However, a.s rem8.rk~dby lear.aed State Attorney, the coIIVi.ction
.clf the second accused on the first cotmt, that o~ :forger-.f, cannot
be sustained, for, a.s t::J.emagistrate will note on perusal of the
charge sheet, neither he nor the third accused were charged on
this first count, but only the :first accused alone was charged
of such count, though all three were togefue::.~charged on the
second count, on which incidentally, as remarked, they should
all have been convi:::ted~' But as the Republic is not appealing
from t:ae acquittals of the first and second accused on the
.second count, there is nothing this Court can do about it.

To revert to the first count, as submitted by Mr. Ghirwa,
who appeared for all the three accused at the hearing of these
appeals, the ~g or signing -of this false voucher does not
const:i.tute forgery in law: Mr. Cbirwa based his submission
on the judgment of Blackburn, Join Ex Parte Windsor (l865) lO.
CoZ'1s Criminal Cases ll8 at p•.l23,. the particular passage

__._rEl~ding:__~_

~Towthe charge that :l.S made out againsli 1tJis person is
that he, being <::a,. clerK in a bank, did. steal a large sum
of mO::l.ey,and ill order to conceal it did. make an entry
in a book, wbil::hentry, as I make it out, was an entry
stating on bis behalf that a certain quanti t'J of specie
had been deposited. in the vdul ts, whereas i:J. point of
fact, the statement was wilf\llly and fraudulently false,
with the intention to conceal and embezzle. But tho1.l.gh
he was gu:i..lty of that crime, it did not am01mtto



forger;r.. Forgery is the false mak:L.'lgof an ins"trume!lt
nuroorti!lg to be that which it is not; it is not the making
of an instrument which purports to be what it really is,
but which contains false statements. Telling a lie <ioes
not become a forgery, because it is reduced i r.to wri tinge

'T"nisdefinition of forgery by Blackburn, J. would have bee!l bL"1ding
on this Court under Section 4 of the :Penal Code before it VV8.S amer.!.<ie<i
and it read:-

This Code shall be L"1terpreted in accordance with t."le principl::s
of legal interpretation obtaining in England., and expressions
used in it shall be presumed, so far as is consistent with t."leir
context, and except as may be otherwise expressly prov-ided, to be
used with the meaning attaching 'to them in English cri.rri.nal law
and shall be construed L"1accordance therewi tho

Tbissection was 'amended by the Adm.:inistration of Justice
(Miscellaneous Amendments) Act, 19n, to read:-

4. Subj ect to the provisions of'the Interpretation and General
Clauses Ordinance the court shall, in construing t.."lJ.e
provisions of tl"'.:i.sCode, ,be guided by the principles of
na~~~l justice.

English decisions on the interpretation of the :Penal Code are
therefore no longer binding on this Court. Even so, the difi ni tion
of forgery by :Blackburn, J 0 has, in fact, been codified in our :Penal
Code, and I can do no better than quote from my jUdgment i"l the case
of RavmondCl:'.ilembav. The Republic (F.igh Court Cr.JD.inal Appeal No.
228 of 1972 unreported):-

With regard to the two payment vouchers made for nignt allowances
for the appellant, he admitted that he did not in fact spend tho se
nights away from the station, but even so asserted t:r..at he was
enti tled to such allowances.. However, as established in evidence,
he vvasnot entitled to such allowances and his claims to such wer'3
false. Eve..."1so, the makL"1gof these ...:t.VVCl_.falsepayment vouchers
does not constitute forge:ry, for forgery is defined in Section
333 and 335(a) of the :Pe...'lalCode as follow:-

333. Forgery is the maki...."1gof a false document with
inte:,~t to defraud or to deceive.

3350 Arry-person makes a false document who _

(a) rn.a.kesa document p1.LryortL"1gto be what in fac+ it is not.

The ot..'1er defini "tions of forge:ry L"1the section have no
application to tbis case. AlthOUgh the appellant! s claim for



nig11t allowances wej.-efalse, the payment vouchers :for roch
allowances although containing false statements, do not
purport to be an;yt:b..ingother than they were. And for a
docume..'fJ.tto constitute forgery as defined in the section, it
must, what is commonlytenned, tell a lie about itself, such
requirement incidentally, in more technical parlance, being
temed automendaci ty •• These two voucher s although containing
false statements, do not therefore consti~Qte :forgery, within
the meaning of Section 335 of the :Penal Code.

I oUght to add that this definition of forgery is, to my mind,
1IDsatisfactory, and I have recommendedthat it be amended.. It is
not irrelevant to quote from my letter to the ATIorney General with
his concurrence, making such recommendation. The relevant extract
from the letter reads:-

Section 335: The section commenceswith Any person makes a
false document who-

(a) makes a document purporting to be what in fact it is not;
and the section then goes on to def'ine other cases of a false
document, but it is tbi s f'ir st def'ini tion at sub-paragraph (a),
which is the most important and usually the one which is
applied in most cases of' f'orgery.

In England this requirement of' automendaci ty has of recent
years been queried, and in the Criminal LawReview 1971, page
565, the writer, a Mr. Anthony Beck, has headed bis article
IThe end of' Automendaci ty? t The writer assumes that the
requirement of automendacity, which in ordinary parlance simply
means a document which tells a lie about itself', that in England
this doctrine is now dead. If' it was dead when the VITiter wrote
the article, it h~s certa:i:n1y been resu:crected in the case R•• v.
Dodge, Regina v. Harris, (1971) 3 W.L.R. 366 wherein it was-
expressly reasserted that a false document will not constitute
forgery unless it tells a lie about itself'.. Whatever may be the
position in Englishlaw,_in.view of' the wording of paragraph (a)
L'fJ.our def'inition, automendacity is def'initely not obsolete. I
must conie ss I fail to see my i t shou~d be so.. W}:l-¥ not add an
additional sub-paragraph to read:-

( ) makes or signs a document containing a statement which is
false L'fJ.a material particularQ



rmis requirement of automendaci "tJr: has created a great
deal of cOrL.-fusionand generated a legion of casuistic
technical exercises, for whi~h I a~ afraid, : can see no
rea'son. If you agree w.i th me, I wo11ldS'J..ggestthat the
section be amended accordingly.

fur the reasons set out, in t::lla L'1stant ca.se, t:'le voucher
alt~'lo1).ghc::mtaining a false statement, that the 10"::Jstersweighed
twenty-five ld los when of1"1 fact they weighed only eightee!l-and-
a-half kilos the m.a.k:L:lgof t~'levoucher doe3 not constitute
forger;)'.. The conviction of the first accused on t~e charge 0":::
for.ger,y"CarL"lot, therefor:::, be sustained.

To tur4 to the t::u.rd accused, wbo was cOITvi.ctedof
attempting to ubtai..."1.moneyby false pretences, it bas, I think~
~een sufficiently demonstrated that the cOTIYictionis fully
supported and lust -fied by the ev""id.ence,0n m;y"evaluatim: of
sctch e"Viience. '

With regard the sentence on the third accused, considered
i'l isolation, it woi.1ldnotappear to be exce3sive; but bear-ng
in mind t~t the first and second accused were far more culpable
in that, as stated by the magistrate, the~r were attemptj"1g to
:::'obtheir employer, 3.!ldpossibly instigated the offence, it
wouJ.:i be less than fair to let the t"n';I'd accused bear such
sentence, whilst the two ot~'ler accused get off scot free, due
to ,a tecbnicali ty in law, and the ineJ.."Perience of the magistrate
in acqui tti]~g the.'1lon the count of attempting to obtain money
by false pretences.. .\ccordingly, I consid.er t...iw.t~"le justice of
the case would.be met if the sentence imp0 sed on the third.
accused, were reduced to impriso:nment for six months••

In the :reS'.llt, the corrvictions of the first and second
accused are quashed, and t~e sentences imposed ~he~eon are set
aside. If they are not ot:'lerwise lavv:ful:"yheLl. in custody, they
are to be released forthwith. The con\~ction of the tlnrd aCCU8e~
is sustained, but t::le sentence imposed O!l }:1-; I1l is set aside a..'1.d
there is substituted t:.'lerefore, ~:i sentence of imprisonment fo~'
six mont:w,

6. PEPtJ"BLIC IT. ,T0SEPf.I N GAII~NAMO
HIGH COURTCRIM.. CASEl44-IRlliGA-74, 29/1/75
M.A.?I3A.NO AGo J.

'_.) I+ . ~-fu lS a I'U..l.eo~ prac"'GJ..cethat a ~~:ing declaration
re~uire corroboration before it can be acted upon.



The mere fact that the deceased made precise and
substantially identical statements on three
occasions is not evidence t.:."'1.atsuch statement
is accurate but only that the deceased was
cOnsistent in her belief that the accused bad
stabbed her:

MAJ?IGlI-NO,AG. J. - The accused. Joseph Ngaikwamois on a
charge of murder, cont~J to section 196 of the Penal Code,
namely that on or about :December11, 1973 at Ipugasi, Muf'indi,
he, wi tb malice aforethought, caused the death of his wife, ,one
Lungumudacbi d/o Sekasige-~ The accused denies this charge~

Brie'fly, wbat"happened and what is not ~n dispute is that
Lung..:unudacbiSekasige, hereinafter referred to as the deceased,
was ~ttacked at night at her house at Ipugasi, Mu:f+ndi, on
December 11, 1973:. She sustained a stab wound in the, regio:l
of the left ribs. She, alone, went to the house of her young
sister P.W.1 Sag.L.J.aSekasige to whomshe related wbat bad
befallen her, and thence to the bouse of one Pangwanowhere
she met her ten cell leader P.W•2 Batul1.m.gi s/ 0 Ngimba to whom
she again related what had happened to her~ She was sent to
Y.i.penguhospital on the followi::lg day, where she vvas attended
by· an Assistant Medical Officer, P.W.3 Arlnur M:tun;ya,to whom,
~ret again,she related how she had been wounded; J?W.3 Arthur
referred her to lri::lga Government bospi tal where she died on
December 17, 1973.

p..W.7 Dr. Robert Bosma who e:x:am:i.:nedher dead body found
that t::Je stab-wound penetrated into the abdomen, thereby
cutt:i..ng t:'le large i::ltestine and the left 'kidney into tVltlparts.
He vvas of the opinion the.t t~e woundhad been inflicted 'try a
narrow, long and sba;r:p weapon, and with great f0rce. .Andthat
death was due to the after effects of the wound~ He replied
that the deceased bad sustained other ~or wounds which he
considered unimportant and which therefore he did not record
on :b.i.sreport (P. 2.) By and large, bi's obser.ration and
opinions are not :'n dispute, and on the evidence, I would,
with respect, agree with his testimo!1.y.

':!he pro secuti"o:l case as-iUdicaiea.; shows--tbat the deceased.
made a series of declarations after she bad been stabbed. She
appe1.3.rsto have been consistent throughout. The substance of



her allegations i's that on that fateful !".ight the accused had
arrived at the house at about 8,,00 p"m. He had then accused
her of uncha.sti ty, that she vas car.rying on with one Pangawano,
and that the said Pangawano was tempting her into playing t...":l.e
jilt towards r~. She, the deceased, had however kept quiet,
upon which the accuseQ took a~ear and a ~fe CL~dstabbed
~er on the left ribs and on the right am near the wrist" The
accused had the..."'1f1. ed from the house"

One tr..i..'1.gI am sure of, and What the defence onl;y-halof

heartedly and almost in ~isper endeavoured to contest, is that
these narrations were in fact made by the deceased. Whether the
allegation therein in. so far as it implicates the accused is true
or not is a.~other and more serious question and I '1vill come to
it later. . ..

The accused has, in r.J..sunsworn evide...'1.ce,-di ~uted that he
was the one who assaulted the deceased on that occasion. He
alleged that he left r.J..shouse at Ipugasi and. went to a place
called Mgamawhere he had anot...herhouse and a second wife.
Mgamaappears to be quite far from Ipugasi as accordL'1.g to P. W.2
Batulungi, it i"s about nine hours' walk from Ipugasi to Mgama.
But both P. W. 2 and P. W.1 Sagina a.llege that they saw the accused
in the neighbourhood of Ipugasi at mid-day on December 11. That
however may not be irre~.:L;J.cilable, as the accused may have left
the village later on the same day. The accused went on to say
that on the 9th day of l"'.is stay at Mgama, a ten cell leader of
that area approached him and put to him that he had killed his
wife. The ten cell leader arrested him and caused him to be
delivered to t...hepolice before whomand ~"'1the face of beatings
he denied havL'1.gkilled the deceased" In due course, he
produced a ~.ife (P.l) to Constable Zebedayo, wrich fact on the
evidence available before me, does not advance tbe presecution
case one jot.

I mll say at :tl"'is junctu.re that on the evidence there is
no material cause why the accused should haye set upon his wife.
There is an allegation in the deceased t s dy:bg declaration that
he thought she was having an affair with Pangawa.."'1o.The prosecution
contention seems to be that this is wr..at actuatea. the attack. 3ut
it appears to me that there is no substance in t~at allegation.
At least P.W•.2 Batal1mgi, the ten cell leader, had not received
any com;plaint from the accused to that effect, a.~d he had not
even heard any rumour in that resoect. And even if the accused
C~uld ~bsta.ntiate that allegatio;' wb~ch, needless to say; he
did n01; seek to, tr..at would not justify or mitigate the act of



!

tilling :b.is wife L"l t~le circum.,sianceso And consideri:..Qg the nature
and manner of the assavl t, t~e element of intentio:J. to kill or to
do grievous har.n :J:u-st:ia,ve attended. the com.'IJissionof the assault,
wr.d.8hfactor ,'JOuldmake t:le ofi'ence a murder as defined under t:'le
law.

The o:nl-ypoint of contention i:1. this case is whether it is
tr..le t::lat it· ~s the ~\cc1J.se(1who stabbed and toc'k his wifet slife.
As L'ldicated above, t:'Cis boils down to v;rhet~'1erthe dyL'lg dec:lar3.tionz
are tru,e beyond reasonable doubt. lJIor the clying declar-a.ti·:ms are
vi tal to the prose::::lt"lon case, theJ" are 'v-irt-Jall:'l tb.e presec-c..tiDn
case.

The r:.J.e of pr-a.ctice and prudence to wrD.'cbboth learne:i
counsel have referred to and to wl"..:LchI would l.ivel;/ a...'"ldcarefullJr
address my mind, is t~1i;i.t':J"j i t:3 OW:J. nature, evidence oi' a d~yiD.g
declarati:m falls into the category of 8"'ridence of wbich material
corrobo~tion is called ~or, ~efore it can be accepted a...'"ldacted
'..lpon, ,;rnless the circumstances Sbovlthat the deceased ,vas honest
and c0r:r'ect: R. -..r. :F.:li,2inslo 'Jdel and Anor. (194-3) 10 E.A. C.A. 90.
And as a':Lown.,the mere fact that the deQeased 1:'1t:b.is case .made
precise and substa."ltially iientical statements on three occasions,
to the effect tbat the accused \''1asthe one who stabbed her, is not
e'.ridence of its accUl"acy but, at the highest, oJ:UY of consistenc:y-
of her belief in that regard: R. v. M~yov7aMsuma'(1939) 6 E.A.C.A.

Without going L'lto detail of t~e '~gument advanc'ed by the
lear.c.1.edc01.msel for the Republic, I would, a.nd with respect, say
that t::''lere is scant independent ev""idence, i.f at all, to support
the Cl;)T:"ngdeclara.tions 'as concerns the identit;;r of the attackere
To be sure, the accused was tracked at Mgamanine days after t::''le
attack, and accorjing to .him.,he was by t::J.ennot aware that his
wife, the deceased, bad been per.-'-;:JiO"'..lSlyassaul ted~ However, it
appears to me, this does not amount to naterial corroboration,
even bearing in mind as I d.o t::'18.tcircumstantial e~tidence can
amount to corroborat-1V9 ey~d9nCeo The medica.l evidence, of course,
can be and is only corroboration as to the nature and manner of
the stab-'.'701.md.

Sadly therefore, and t~"lat '.v.i..thout prejud:!..ce,. there is her
dying declarations ala::le wr.i.ch serio!.J..sly p\..U'".i!orttv li'1k the
accused i:c::.t:11s k:i.ll~_ng. It j_s a hotly :1ispllted poi:lt whet~ler
these decl~rations: sta.ndL'lg alone as t~ey are, can be relied
upon and found a conviction. lJIor the Republic it is arg..led and
with some force that the deceased could not have mistaken the



'iden~';'ty of bis assailant, ~o-tw:ithstanding the fact t:1at the
event took place during night., and perhaps (we were not told) in
'the dark. Because, it is argued, the assaila.r:t t"alked to the
•.•deceas~d and t:l8.t she could not baye mistaken the figt:.re and
h'oice of another man for- that of the accused, her -~lUsband.,vd. th
.•whomshe had lived and. oegotten tbree cril'iren.

On the other nand., it is argued on behalf of tl'l8 accused.,
that it imuld. be unsaf'e to rode out t~e possibil:',t;y- tlJat she mig...'1t
bave, genuinely or maliciously, made a mistake in her identify"i:1.g
the culprit. And secondly, that it is doubtful if her mind v;as
still clear and. recollectiv8 of what had happened. and 0::' woo~lad.
attacked heroTne pains from tl1.ewould, it is subrr:itted, could
have dimmedher .m.emoryby the time she told t:'le story.

I have followed and considered ~~ese arguments. I 'tr~~~ with
respect to lea:r:led defence counsel,- that there is no ev-idence or
inei'Jation in the ev:Ldence, that there was any hostili t'J between
the deceased and the accused, to tj.e extent that she could have
maliciously a...""ldfalsely inculpated him :in t:bis gl-..astly L"rlciient:
If there was any mistake on her part, INOuld. say that :::.istke
was honest, ei t::J.eras a result of the attack ha'Vi.."rlgtaken pl9.?e
:':1 the dark or as a result of' her memory'l1aYDlgbeen conf.....lsed.
3ut the evidence seems to argu.e, and I agree, t:::tat she was not
so physically helpless and mentally powerless as to be 1L.'1B.blet::J
recollect what had happened. She walked to her ~~sterls house
and she expla.:b.ed about the attack and from there she accompanied
her sister to Pangawamot s house where al thougl:. she fell ,iownon
arrival she still repeated her story. It was until the followi.""lg
day that she became so helpless t:1at she had to be car2'i.ed to the
hospi tal.

The yi tal q,uestion therefore is whet~-iershe could. have
pussibl;r mistaken the identity-of the culprit on account of
darkness. The assessors are of the 'Viewthat there was no S'U.ch
a P~~sibili.:tyo I respect t~ei::, 'Viewand I feel very reluctant
~o a:l..f~erw.J.. t::: them. But the gran ill of the charge, I feel that
;;here ~s a reasonable doubt as to the acc'.lJ:'8,cyof the i,ientifiGa tion.
I. WOt.ll,itherefore, reluctantly, differ v'lith the assessors, I wO'llli
glve tne accused the benefit of doubt.

He ~s consequently fou."ldnot .gui.l t".r and acqui.t-ted. He is
set at l~oerty proYi:ied he is not detained on other law:t'ul gro1IDd.



7 .MARIBA WANYAN GI v. ROMA.RA ROMARA
HIGH C,)URT(PC) CIV. APP. 86-MZ-74, 21/6/75
MAGAN GA., AG. J.. .

A father is not vicariously liable for the tortious
acts of his child who is not a minor;

MA.GA.NGA.J AG.· ~J. ":"fr..is 0 appeal lacks any merit and i of mUst
be dismissed. The appellant sued t:1.erespondentt s son for
damages for aduJ.ter.f~· He succeeded and was awar·ied five heads
of cattle. He t~en filed an application for the attacbment of
the respondent1 s cattle on t:le ground t!Jat the original defendan i/
judgment-debtor against whomthe decree ms bebg executed .was the
respondent's son: The respondent was in prison when his cattle
were bei..'1.gattached~ On being released he filed this suit
obj ecting to the attachment and the C01L.-..t held that tbe cattl~
were properly attached since his son had no cattle of his own.
He appealed to the district court and the court reversed the
pri..rnary cou.rt decision; The appellant is now appealing ag-e:dnst
that district court deci.sion.

It was not disputed t:.'1.8.tthe respondent was not a party to
the prc;ueedings for adul-';;ery. His son who was sued and. aga.i::lst
whomthe decree was passed was an adult livbg independently; The
appellant attached t~1.erespondentt s cattle knowi:lg fully well
t:J.at they did not belong to the judgment-debtor. ·In his
memorandu:nof appeal the appellant says that a father is liable
for an;ymisconduct, including tort, by his son accordbg to
Kurya customary law and that is why the district court res wrong
in reversi1'l.g the priJ!l'!::l.rycourt decision.

I thi'1k if there was such a custOJIJ.arylaw as claimed by the
appellant it is alreaay obsolete. A grown up son is answerable
for all ::ll/3 deeds l.'l.nda father of such son cannot be held liable
for torts committed by the son. It would be repugnant to reason
and natural justice to bold. a father responsiQle for the torts
or criminal acts cOJnr:d.tted b;)ihis grown up son~ TJ!hedistrict
court was therefore perfectly right to hold that the decree had
tc be executed again.st the judgment-debtor and nobod;yelse. Si:1.ce
t::1.eappli':lation was for the attac.hment of the cattle belonging
.to the jUdg:nerrt-debtort s father, '3.ndas the father was not the
judgment-debtor, the co'at shoul,l have refused to issue process
for attacbment of the cattle.. The appellant is advised to procec



e:r.:ecutethe decree agai.r:Lst ius jUdgment-debtor. ~e distri:::t
'l~t judgment is upheld and t:i.'leappeal is accord.ingly dismissed
lit lacks meri t.

ALL! 1VL4..NGJSOEGO y. CRISPlliA MA.CEl-j7.E
HIGH COURT (PC) crr. APP. Il-MT-7~, 25/3/75
KISAN~, J.

1) A person is entitled to
effected on the la...Tld,if
out such i.m.p~vement, he
for doing so:

compensc.tion
at t:1.e time
had appaxent

for i.mproYemer~ts
of c8.:::TJ'"ing
j ustifi~a tion

2) Where a person is giy~n the rigt.t to use 13J:ldbut
he deliberately uses it i!l contravention of an
express condition of user, C~Tlot use ~3 01,'I!lwrong
to defeat the interests of the rig..l1.tf-":}'owner unless
Sllch owner acqUiesces in such wrong~

KISANGA., J. -The respondent bro·...~ght a claim to reco':-er a
iece of land wort."l shs.50o/-.. The PriJ:nary Court at Ki.:;Jat-i....mu
llowed ",;;heclaim but ordered the responder.t to pay shs. 1, 100/-
ompensation to the appellant for the improYemer:ts wbich he had

lef;ected on the land. :Dissatisfied with the compensation order
'the respondent appealed to the DistrL~t Court of Ki.17'18.wJ:::i':lh
'reduced be award to shs.550/... The appellant is now appeal-ing

t~'lis COl::.rtclaiming that t:'le disputed 19J:l.i belongs to bim.

The appellant's claim that t:'le la.'1.dbelongs to bim is ent-i-rely
wi~ut merit. There was abu..Tlda.!l.tevidence to show tbat the land
belonged to the respondent. L'1.deedin the Pri.mary Court the
appellan t stated that he was prepared to vacate the land if he
'lVaS paid. compensation for tne improvements V{hi eh he caITied out
?rl the land and to co~""'irmthat the land di,i not belong tc :urn
n.e di,i not ";n fact appeal to the Di.stri·:::t Court agabst the
decision of the Primary CO'LlXtwb-ich deciied that the land belonged
to the respondent; it is o,,:.l3r the respondent who appealed against
the Compensation order ~

On exami..."'l.:i..ngthe jUdgInf:::ntof the DistL'ict CO:1Tt, it is not
appa.rel::'-ton what grolUld the cumoensation order was made. T1:J.e

District I1.fagistrate fo~d that the appellant pl8...."1.ted





permanent crops on the land" knowing fUlly well that the land
ms not his. Indeed it is very clear from the evidence that
when the appellant ms permitted to till the land he was
expressly told not tc grow permanent crops there. b those
circumstances the learned District :rJfa.gistrate held that in his
view "be appell:::mt should not be enti tledto any compensation
and, with great respect, I think that view is con-ect. But then
the magistrate went on to amrd cOJID..;>ensationof shs.550/- bei::lg
a half of the value of the pemanent crops which the appellant
grew on the land on the grQ1.IDdthat it muld be unjust to
deprive t2.'l.eappellant of tj.e fruits of his sweat. With even
greater respect to tb.e learned District Magistrate I think tha.t
ti1is was wrong. To rrr:r mind a person should be entitled to
compensation for improvements effected on the land on~ if at
t:.1.et"i...meof carrying out such :Lmprwements he had apparent
justifi ..:::ation'for doing so, for example, where_he bOUghtand
developed the land in good faith but it later transpires that
the seller in fact had no title to such land which he could
have passed to mm: Where a person is given the right to use
land but he deliberately uses it in contravention of an
express condition of user, he is clear~ in the wrong and in
my view he should not be allowed to use his ownwrong to defeat
the interests of t~e rightful owner unJ...essthe rightful owner
acquiesced in such wrong; T"3, the present case there was no
apparent justification whatsoever for the appellant carrying
out the said i.rn.pro"v~ementsby growi.ngpermanent crops when he
knew.that the land belonged to someone else and he was expressly
told not to grow pemanent crops. Moreover the respondent did.
not acquiesce in the appellant I s wrong because she brought the
sui t so soon after becoming aware of the said wrong. Thus
accepting that the appellant was in the wrong, I am of the view
that it wou:::.dbe unjust to allow him to build on that wrong to
defeat the i:n.terests of the respondent when the respondent
herself bas not acquiesced in such a wrong.

I WO"llld. accordingly vary the jUdgment of the District
:Jou-T>tand hold that the appellant is not entitled to any
compensation in respect of the permanent crops which he grew on
t:1.eland, and if the respondent bas already paid all or any part
of the compensat-lon money, the same should be re:funded to her.'
The appeal therefore fails.
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,9. FU:LGErNCE1'I.IPIKILWAv t OOMITINAKIJIAMA
HIGHCOURT(PC) CIV. APP. 110-MZ-72, 20/6/75
MAGANaA-, AG. J.

Rule 19 of the Customary Law (Declaration) Order, does
not make it mandatory that a will must be 'Wimessed bJ--
not less than two members of the testatort s clan where
the testator is illiterate.

Appeal allowed.'

MAGANGA,AG. J. - In Nyakato Pr-i-marj CoUrt the respondent
Damitina sued for a declaration that her brother1s will inheriting
the appellant Fulgence was void as it was not wimessed by clan
members. The court found for the appellant and dismissed the suit
holding that the will was properly attested and was for that reason
'valid. Domti-'1a being dissatisfied appealed to the district court
and her appeal was allowed. The district court reversecl the primary
'coUrt jUdgl!l.ent, holding that the will was not attested by clan membp-rs
'and as such it was void. Fulgence was aggrieved by tn-is decision a.'1.d
he has appealed to this Court.

It was not disputed that respondent was a sister of the
deceased While Fulgence is not a member of the deceased's clan. L'1.
the disputed will the deceased stated that he was irJ_1-J.eriting Fulgence
because he was the one who looked after bi.m w:b.ile sick when none of
his clansmen cared for ~ He however made provision in the will
that his wife and the respondent should remain in the shamba du....""'ing
their lifetime but the title was to revert to the appellant on their
deatn.;

The will was wimessed by .several people inclUding one Petro
Ruheshwa who belonged to the same clan as the deceased. Several
members of the deceasedts clan admitted in the trial CODxtthat
this :Petro is also a member of their clan and they stated that when
the 'Will was read at the funeral it was this Petro to whomit was
handed after being read; On this evidence the primary court held
'that the will was valid and dismissed the application for a
deqJaration that it was void •

On appeal, the dismcf court held that the will was void because
it was not attested in compliance with the provisions of Rule 19 of the
Law of Wills as publiahed vide Govern-.me!ltNotice Noo436 of 1962~
The court was in fact making reference to .R1D.e19 of the 3rd Sched"J~e
to the LocalCustoma~r Law (Declaration) (No.4) Order, 1963



.
pUblished vide GovernmentNotice No.436 of 1963 w:bichproviies
that where t:a.e testator is illiterate a will should be attested
by at least four witnesses, two of 'Whomhave to be members of
t."le same clan as the testator~

I do not t:bink that Rule 19 makes it mandator-j t:r..at for a
vvill to be valid it lII'..1.stbe witnessed by not less tban two
I:l.embersof t:."'letestator's clan V'iherethe testator is illiterate.
'E'leprovision must ~ave beer- i:~tended tc be a safegu.9.rd agai:1.st
forgeri.;:!s of wills~ Thus where there is no allegation of the
genuineness of a will and such will has been wi. tnessed by a
memberof the testatcrts clan it 1M)uldbe unreasonable to declare
such wil.L void sim.2ly because of' the absence of a second witness
to the will Whois a memberof the testator's clan. The only
mandatory provision in Rule 19 is th~awjJ J lIIust be witnesse_d
oy not Jess than two witnesses. lJi the instant 'Jase it 'las--:::------ ,
proved that after the testator had written the will it was kept
by the only memberof bis clan who was a witness to it. It was
that same wi. tness who read ita t the funeral and was appointed
to keep it. 1fuewill "h'aS witnessed by si.."'::witnesses, !lOneof
whomwas said to be related to FuJ..gence, the appellant. As its
genuineness was not _<;:hallengedand. si..."lceit was wi. tnessed by a
literate member of the testator's clan tne priJnar-j court was quite
rig..'lt in holding t:at it was valid. Since the district court
decision was based on the aSSl.u:rrpti0nthat it is mandatory for a
wil.l. b;r an illiterate to be wimessed by at least two members of
t2:le testator's clan, and I am of the view that tbis was a wrong
interpretation of the rule, and since the pri.mary C01.l.L'tdecisio:.1.
was bo-~ sound in. law ~d logi~al, I would. allow this appeal.
The decision of t~1.edistrict cO"ll:rtis accordingly set aside and
the decisio:1. of the primary court is restored.

1.0. TJUCAS MP.TA.FU iT.. RON•. M.M. SON GAMBELF;
HI3H COURTGIv. CAUSE,~MZ-74, 17/7/75
MFALIIA, J.

An action against a Regional Commissiorl.t.'ris a suit
again.st the G-Jvernmento It lD:\.lsttherefore be brought
under t::.teGovernment Suits Ordi11.anceCap;5 and the
prooedure set the.rei:l must be complied wi. tho
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MFAL:r:LA.,1 J. - Tb:i.sis an a'o'Olieation for the issue of a
temporary injunction against the respondent, the Regional
Oommissioner for ShilJyanga Region. For reasons which are not
clear the aavocate for the applicant cited the Regional
Commissioner personally, they did not stop to think wb.a't
would have become of their application if thia parti:;ular
.person'holdi'l.g the o:t'fi~e of the Sbinyanga. Regional Commissioner
vvasei tl:1er transferred or rt;moved from of'fice in the meantime~

The appli:;a'ti.on supposedly :J.adeunder the provisions of
). 37 r.? of the Civil Procedure Code asked for the grant of
9. temporary injunction "requiring the respondent to reo-open
the 'OlaiJitifft s :Bar and releasing rentals to the plain tiff on
the @;:roundscontained in the plain tiff's affLiavi t" ~ 1''1
paragraph 2 of wbat is called the pla.inti.fft s affida'Vi t, it
was stated that on 8/2/74 the respondent, Songambele, the
Regional Tanu Secretary for Shinyanga Region clo sed the
appli~a;ntt s bar bushie ss wbich he was opera ti:''1g ll1. the name
and stJ-l-e of Sbi::JyangaMwafrDa Bar and also his tenantable
premises on Plot No.?3,~:BlocktIC 1 Shinyanga Tovmship. How, an
injunction):I1eEms ~P~T a j":!dicial order to restraLi. Witb.
this in mind it is cl-ear that an injelnction is-ne£eEfsari"1y a
negative order, it is never positive i:1 other words Ll an
application for an injunction, there can be no question of a
po3itive 0rder i. e., requiri rl,gan i:J.di-ri liual to do ~30mething,
there can only be a ,nega.ti 7e order i. e., requiring an L1'lJi-viiual
1l£1. to do what he proposes to do. If someth:Ulghas al't'eady
been done the cure is not an L"'1junction order, 'mless of course
it is sought ei ther to prevent further breach or continuance of
a 'nuisance. In the present case the appli.~ant is asking tbis
Court to issue a temporary injunction requiring the respondent
to re-open his :Bar and what he called tenantable premises. I
10 not know how SL".chan L1'ljunction ortler cauli possibly be framed.

~ere iaa_second dif'ficul ty surrol1.l."'ldi.ngt:bis aT'\'nli,~ationa.ltho . thi . ~~ ,
i " 1l~ .3 :LSmerely proced.ura.l~ Appli:::ations fo:::"temporary
J..nJUIlCw.,onsunder O. 37 should not be filed as separate suits.
They should be filed in the same file containing the main suit
~o that in this case, t:bis application should have been filed '
mthe-f'i1e-P C·_·IC N 7..01 . '. ,-- .•.or:Ln ase 0 •. f')J: -974. This J.11. fact J.S desirable
f~m ~ :pr~cti'~al point of 'Viewfor it would enable the court to
~ ~ L'1. IIU.ndt..'le case as a whole vhen consiierL"'lg whether or not
"to:L'3 sue an i::<.junction order~



The third difficulty relates to the compentenc'y of this
application.. I take it that for the purpose of the Gove:rn.ment
Suits Ordinance Cap.5 this application is a suit~ It is alleged
in the affidavit t..11atthe respondent Songambele closed the
applicant1 s Bar anq. tenantable premises. I cannot imagine how
the respondent could have donE this in his personal capacity ••
lie must have used his authority as a Government Officer to effect
whatever he did so that the final responsibility lay with the
Government. For instance if indeed the respondent closed these
two premises, and he were either transferred or removed from
:>ffice tomorrow, he would not as Songambele have the authority
to re-open them even if he wanted or was ordered to. These
premises were therefore closed by orders of the Gove:rnmentand
if any redress is needed it must be sought against the Gove:rnment.
The PI'?cedure for getting civil remedies against the Government is
provided in the Gove:rnmentSuits Ordinance, and this must be
complied with before this Court can assume jurisdiction. Since
this was not done, this Court has no power to make any order
against the Government.

For these reasonstbis .application is di·gnissed. As the
respondent did not appear there will be no order for costs in
hi s favour.

11. REl'UJ3LIC v. Mf._RIA NYAQAWA
HIGH COURT CRDi. REV. l3-DDM-73, 26/12/74
MWESIUl\'[O,AG.J•

1) Section 176, C.P. C. confers discretionary powers to
the court to make compensation orders in addition
to any other law:ful punishment. But an order for
compensation alone does not constitute a sentence.

2) Section 134, C.P.C.empowers a court before convic
to stay criminal proceedings and give a chance to
the parties to reconcile in cases of comon assaul
or any other offence of personal or private na~e.

lVlWESIUMO,AG.J0 - After being convicted of causing grievous
ham. contrary to section 225 of the Penal Code, on her ownplea
of guilty, the accused one Maria d/ 0 Nyagawa.was just ordered by
the District Magistrate, Mr. A.B. Lugendo to pay a compensation
of shs.300/-.
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This case has been called up by this cO'Urt :ill exercise of
'ts revisionar,y powers to resolve the legal question of whether
.n order for com,pensation alone after corwiction consti iJ<ltes a
entence or not;

In JIIYv"iewthe answer is in the nega tiye. In other words
.~ order for cO.lIl;pensationalone after a coDYi~tion cannot be
lonstrued to be a sentence and therefore cannot be pronounced
ust by itself as a substitute of a sentence.

As the lea.....-..n.edState Attorney Mr. Alimwike rigb.t~;, pointed
J)U.tbefore tbis court a sentence is that which is passed in l ;ne
~ th the wordi:=lgand meaning of section 176 of the Crimi..'1.al
~rocedure Code wrich inter alia states:

Whenan accused person "is convicted by any court
of any offence not punishable with death and it
appears from the eviience that some other person,
whet::J.eror not he is a prosecutor or a witness
in the c:a~~,-has suffe:r~c:l}D:.at~~~l__~o~El.s:'.r_
personal injury in consequence of. the offence
committed and that substantial compensation is
in the opinion of the court, recoverable by
that person by civil .suit such court may, i'l its
discretion and in addition to a.n,y other lawful
punishment order the convicted person to pay to
that other person such compensation, in kind or
in money, as the court deems fair and reasonable.

the wording of the aoove quOted extract of section i76 of
e Criminal Procedure Code it is clear t$ t the Legista ture gave
. .3cretional powers to the courts of law to make compensation
rders where desir9.ble but such orders must -oe "in addition to

other lawful PUIl.ishment"and not as asubsti t"J.ta.thereof.

2.herefore the district magistrate erred in law when he
de the compensation order purporti:..'1.git to be a substi tate of
Puni~bment or sentence after $ving duly coDYicted the accused

erson.

Cd In. doing so he Wrongly reli-ed on section 134 of the Penal
o ~ ~c~ wi~. due respect to rim, he m:i..su..'1derstoodhence,

Dl:i.SJ.!l.,erpran.onand t::J.em:i..sapplication to the insta...'1.tcase.



Section13A of the Criminal ~rocedure Code empowers a
court of law to stay criJDinal proceedings and give chance to
the parties to reconcile in an anri.cable way, i.f the case is of
commonassault or any other of personal or private nature and
in ~r view the stay of proceedings must ~e done before conviction.

In the i ....1.stant case it is doubtful whether one could. sa~'
~t is a type of of'fence stipulated i:1. section 134 of the Cri-l!i:nal
Procedure Code beca.use grievous ham. is a felony and therefore
graver tban a cornroonassault. Secondly, even i.f one maiJ:ltained
that it was meant to be embodied in that section t~en the District
Magistrate shoul·J. have stayed the proceedi·1.gs but what he aiJ.
was to proceed with the proceedings up to convi.ction and thereafter
awar:ied a compensation order which apparently seems to have been
taken as a substi tate of sentence or punishment.

Bad me District Magistrate wanted to be lenient towa.rd.s
the accused 1=rson, as is clear from bis comments proceeding
the order, 0.':1 the grounds of relationsb:ip of affi.Ili ty betweeJ1
the com;pls.:Lnantand the accused as they were sisters-in-law
then he should have resorted to the provisions of sectiQn 38 of
the Penal Code as amended by Ac.t No.5 of 1961 and not section 134
of the Crimi.nal Procedure Code.

Tbat section empowers t.."lecourt to .make" oriers for
condi tional or absolute discharge, if in its opinion, the
convictsl case warrants such a measure of leniency and such a
condi tional or absolute discbarge after com'"iction is i.n law
a proper sentence.

For the above reasons I now hold tbat the accused person
bas not yet been sentenced but has only been ordered to pay
compensation of shs.300/- which she has com;plied vii. tb. and wbich
ought to bave been paid in addition to any other law.ful pumsbment.

Roweverthatcase was completed before the District Court
on the 13th January 197'3, two ;years have passed si:'lce then; A
notice o:f enhancement was served on her and on 6th NiBy1974 she
recorded her reasons be:fore a District Magistrate Mr. Y.S. Mperella
sternly pleading viby t~s court should re:frai.n, on merciful grounds,
from enhanci::1.gsentence. In fact, it should not be a question of
enbanci.n.g sentence as it bas been ruled above there was none
imposed on her but should be a question of sentencL.'1.gher~

I bave been t!rL.J.kingwhether it would be good commonsense
and in t:'1e iJ.'lterest of justice tJ sentence the accused after 8.
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passa'ge of almost two Jrears from the date of her conv2otion a.'l'ld
esPecially so when the parties seem to have reconcilled 8..'1.d
fo"i-gotten bitter feelings between them. After deep cons:id.eration
I feel inclined to have an opinion that it would not be :in the
i::lterest of a:ny of t~'le parties or the pUbli:: at large tC' romind
the,1llof that sorrmvful ever~tby ~+'J.ict4 ng an;r severe sentence
·agai'1.st the accused person at tr.is el,=venth bour.

In consequence thereoI and pursua.'1.t to section 38 of the
Penal '::iodeas amencled by Act No.5 of 1961 I :'10 hereby order
that ti'le accused be discharged absolutely.

F.Epu-:sLIC v. JVIKAMA NnARO
EI :I"'i COURT CEDI[. BEV.18-~1[Z-75 ,
KATITI, AG •• J.

1) Se.~tit)r)~63(2)(a) of the ~affi:; Act 1973 empow'ers
the court to im?ose a f:L.1.eor a term of :Lm?risol1m':lr..t
less tr..an the mi..''1illllUll II.,pC)rl proof 0 C' the exi_stence
0'C' spi:cial reason:::.

2) What amounts to special reasons may be ~ecial facts
which con.stitute the o:=fence a.'1.d,,/orfacts tr..at are
per£onal to the offender.

!CI\.TITI,AG. J•• - Tbis record comes for rev-ision consequent
upon discovery that the offence and com-'J.ctio-l fallL'lg under
section 40(1) and 62(a) of the 2Tafi'i::l Act .No.30/l9T5 as it does,
~ disqualifi~ation was ordered in the absence of special reasons
to ue ri::corded.

to
~'llt . . L'1.deedthe accused was tried and cOl':vict;ed for causi:'l~ bodily

J.n;JUI:'T through dangerous driving on -:he :~nlb=-icroad c/o 40\.1) a.'l'ld
63(a) of Traffic Act No.30 of 1973.. :Ilrs. lVJatovuState AttorCley
submi.-:ted tl'E.t :'lot or,ly was there no disq-..1.alJ.:fics.tion but also
the sentence was ill·=ga..l.

Ar::yCOIJ.r~befor~ wl1ich a person i 8 cony:"c.::ted of _



a first offence under section 40, 41, ~2, Jr 44
or paragraph (c) of sect~on 52 shall c~cel such
personts driving licence for a period o~ not less
than t:u-ee years and shall declare that the
person to 'be disqnalif i.ed from obtaining or
driv-.i..::J.glice::J.ce o£ a...'1.;)-~pedu.r:Lngsuch period; • ~0

'wess the COVI'VfJr special reasons t::i:::Jk3fit
to order a shorter period of cancellation or
suopension Jf that persons dri'-:ri:2g licence and
to o:t.~der:him t.o be c"'.isqualified from 0 tta-iY1-i ;lg
or drivi::J.g licence for a sho:!.'t:;r period or not
to order him to be d:i.:~quali£ied.

T"l m;:r view, the disquali fication is ma.~datorj l.mlcss I;he court
for specis.l reaSOtlS to be reaorled and, I ''lID S1lX'eto be adduced
b~rthe aocused., ,the COltrt ei ther ol~de1:'sdisqualificatj.on. - for
a period l'JSS t~"J. three years or no disqualification at all.
It is the C()uxt!s dU~, J; t~'li:nkto "1.ddress the aceu:Jed to this
benef'i:; and ask Dim.to adduce special reasons if any, showing
c~use wr.:;/ he sho·,:.ldnot be disqualified from ~lii:.'1.g or obtaining
a dr5..vi;:tg'..i::-en(;~.. 'Ybat -constitutes speei:ll reOisons is abtmdantly
t:aki:mcar:: of' by case law now and livitbo'J.t lirejudi"e, t':le uddition
.~.p Ht...·e 080"·"';-"'(' o~ bodi'17 ';Y1';-v.r:-'l b7 d"i\7'j;:1Ya mot,_'r velll-::le orv_ .•.. .....o...)""--J.l-O-, -- " ~rl .'1 J - - 0

t.rail'~·r d.a'1ger.::;uslydoes not in ~r view escape fr;JID the authorities
em what consti. tutes 11 special reasons;" f'or the Plli.""'P0sesof
disquallfi~ation or other\'lise. ! say t:h:i..sbecause I l:ih:i..nkthe
authori ties on t:1.e repe::;.led and replaced statute appl;r to the
new s-ro.tute particula~ly where sections i::1 the repealed and
replaced statutG have been re-Auac ted i.:l the same or similar terms.

NowI r:ometo the substantiye sentence. The State Attorney
di,i po:5..nt01J.tt~'lat the sentence was illega.l. I d.o ~ot t:xL"1kso.
The relev~ant penal ty Seotion is 63( 2) (a) which provides:-

53(2) ;~y person Whois con\~cted of':-
Ca.) an offence 'und.er seetio:::..•40 sball je liable to l:l.

term of imprL"lonJ.1entof no7. less than two years
but note1:ceedi:lg f:i..-re.)'-e~lrsand the c<Jv.rt~y
in addition ther3to i~pose a fi~e not exceeding
one h1.mdredtl1.ous£.L'1.dshilli''lCs; • ~.)

unless ti'le (~::lurt.for special reaSO:l", t:lll1ks fit~.- .
to imp)se a fine or a te)~ of imprison~ent less
tha...l'J. the ;:inim:Ll!!l fi.:le 01.' t.:18 mi.::lim-Ll!ll terms of'
ilnpriswnmerlt spe;;ified 'LL'1de!.'t~l.i.=;section.



The learned State Attorney sought tr.is court to interfere with
the sentence if this court agreed with her assumption that the
sentence vas illegal. As was he.10. by the Court of A~:peal for East
Africa in William Frank Raining and 0thers v. (1972) H.C.:Do n. 53
"the imposition of sentence exceut where the sentence is fixed by
law. is a. matter which lies in the discretion of the trial Judge
and an annellate court will not interfere excent where it annears
that in assessing sentence the trial Judge has acted on somewrong
n~-ncinle or has ~nosed a sentence Wb.ichis manifestly excessive
or inadeaua te" • I would add that the appellate court would .
interfere with the sentence if the s8.."1.tenceis illegal and more
ao in the case of F..ig..1J. Court exercising its revisional jurisdiction
under the p::'Ovisions of Section 327 of the Cri-lDinalProcedure Code~

The question -nowis whether the sentence vas illegal as submitted:
by the learned State Attorney Q Uponmy readi..'!J.gof Section 63 and
particularly 63(2)(a) I am of the view that although it provides
liabili ty to imprisonment of not less than two y'ears but not
e:x:c.eedingfive years, this provision is vvatered down by a further
provision tba t the court cou,ld still impose a fine or tem. of
imprisonment less than the minimumupon existence of special
reasons, so that a trial magistrate exercising his discretion
judicially and finding special reasons, would be entitled to
impose a sentence less than the minimumprescribed. What
constitutes special reasons for purposes of imposition of sentence
less than the minimumprescribed could clefi!1..itely be special to
the facts which constitute the offence as well as those that
relate to the offender. For if the reasons special to the facts
wbioh constitute the offence go to induce the court not to
<lisqualif'y or to order shorter period of disqualification, these
samereasons could still excite leniency in the minds of the
court and have the sentence reducedg Similarly these same reasons
could be special to the offender for if ages r..ad it that in
imposing fi...'!J.e,it should be such fine as wi tr.in acceptable

--eonfines of his capability to pay, why shouldntt his ability to
pay be a special reason for departing from the minjmumsentence
.consideri-ng the circumstances of the case also. After all how
.ma.nywould escape jail if the minimumfine were to be imposed
without regard to the provision cited above?

than In the. c~se. in point, the mag.Lstrate imposed a sentence le ••_
the IJU.D.U:rum prescribed. In his preamble to the sentence he

m.ake~no reference to II special reasons" as such but to my mind his
inqw.ry of accused means as is shownby t.'1.erecord shows he had

prov:Lsions in mind and. a fine of 200/- in ad.dition to the



compensation of 200/- for a person earm..ng j40/ - is by 11.0 me8...YJ.s
small. In my view the ea:rn.ing capacity of the offender could
consti tute special reason for the courtts departure from the
fro~ning and puvitive sectiono I am therefore not inclined to
disturb the purl; sbllient imposed.

It is hereby ordered that the case be remitted to the trial
court. The trial magistrate is directed to issue the necessarv
legal process for the compliance of 3ection 27 of Traffic Act
No. 30/1973.

13. GATI MARW.Av. KISIRI :EJT.BYeJ
HIGHCOURT(PC) CT:{. APP. 236-MZ-73, 5/2/75
:M.l!'ALILA, J.

'1) Where a tort is committed against a minor, he may
ei ther sue by his next friend or wait till he
reaches age of ma;iori ty.

2) Where the minor choose s to wait 1:':'11he reache s
the age of ma.j ori ty, the limi ta tion period begins to
run against him on attaining the age of majority.

3) Where there is no evidence as to the Customary law
rules goveming the age of majori ty, the court
should apply the Magistratesf Courts (Limitation
of Proceedings under Custo.mary Law) Rules 1964.

4) A Primary Court has no jurisdiction to entertairJ.
tortious actions UI1~ess based on Customary law.

_ __~ALILA, J 0 - The appellant, a boy aged 10 years, sued the
respondent, in the Primary Court at Nyamwagaclaiming compensation
a.m.ountingto Shs.600/- for injuries he received when he V'J8,S

assaul ted by the respondent. He told the Primary Cou.rt that the
respondent assaulted him without ~ reason and caused r.cim
injuries to his private parts Which necessitated his beir ...g
admitted in hosnitaland received treatment for about one week.
:tie said that fo; this assault the respondent was charged with
a criminal offence and was conyicted and se..'1.tencedto 2 months
imprisonmer...t. The respondent did not dispute t..."I1.eseallegations
---"" -- .••",~ "'~r';""'l'1(,F> the Primary Court found the claim established



/

successfully appealed to the nistrict Court which allowed the
appeal Gn the basis that the appellant 1s appeal -,vastim.e barred
and that it shmlld have been dismissed on that basis b;y the
trial court.. From this decision the b03' Gati appealed to t:bis
Cm.:trt1say:L"'1.gthat hi.s claim '\rva.snot time barred because all
t:bis t-i....m.ethe respondent was i:l jail '3•..."l.d t::lcrefore he was
'Lmable to bring these proceedings ••

I tr.d:."lk that the District Court was VlTOng in dismissL""1'<;;;
the appellant! s claim on the basis that it ,vas t-i....m.ebaITed.. The
z'ecord shows that the appella.."'1t was 10 ;rear3 old when he i 1.sti t"c:ted
mese proceedi:.'lgs in 1973 and sirlee the cause of action arose i..."'1
1969 when the appeua.:r..t was ass~ul ted b;y the respondent, it mefm.s
that he was 6 years old when the cause of action aro !3e. >ie vvas
therefore at the time a m.i.nora.."ldas such had no capacity to sue.
r was surprised by the statement in the jUdgme!lt of the District
00-c:.rtthat i:l the appell.:mtl s area a .minor has capacity to sue.
r t:b..iIJkthis statement is meaningless in the sense that it is
contradictory.. A minor anywhere can never have capacity to sue.
What is likely to be t:le position -:'s tbat the age of majority
differs i:l different co.rnmunities so that i.f b. t~'le appellant! s
co.tJJ.DIUrit,Y a person can sue at the age of 10, j.t ,fol'!.ows that at
that age people are no longer regarded as mi.:J.orsfor the purpuse
of bringing ciyil suits, but no evLlence vvas led to su.pport t:.:i.s
view that L'l the appellant Is co::nm,unity people ac:t'i3ve the age of
majority at the age IJf 10 and since it is not onl;)' Q..."'1reasonable
but :biSbly u.nlik=ly, 9.D.d:i,.n t:ne absence of any evi.d.ence supporti.:lg
this view I will proceed on the basis that t:.1eage of majority
w:bieh should have been taken in this case is 18 years whicl'1is
the national one. Therefore if at the time the cause of action
arose the appell9.D.t was a mirior, the time agai.J.J.sthim could onJ.;y
start to run on his at-taini':lg the age of majori t;y i. e.] 18 years ••
See Rule 3(1) of t~'le Magistrates! Jourts (Lj.ll1itation of Proceedi:lgs
under Custo.rnaryLaw) Rules 1964-. Therefore when the appell3.nt
brought the action ill 1973 he was still witrin his time, :1.::.'1fact
he is still wi tbi.'-i hist"i...m.euntil he reaches the age of 18 years
wl:lentime will start to run agai:?-st bi.m..

But tne .:.ppellan:t;fs action cou2..dnot S"'u.(;ceedfor o"ther
reasons. First this bei...J.ga claim i2'l tort a.."ldmeasured in
monetary term.s the Pr:Lrna.ryCourt had no jurisdi:::ltion to entertaL"1
the suit. The civil jurisdi,jtion of I'rimar,Y-Court:J is conferred
by section l~ of the Magistrates· C01.1.rtsAct and claims in tort
are not inclutled u.I'~ess they are based on Customary law w:t'ich the

sent claim i,s not. Secondly, the appell3.."1t had no capaci 1;-.1 to
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SU.eby a next friend, i..e., an adult relative could have
reuresented him or 1:1ecould bave Vvaited until he reached the
ag~ of majori ty before bringing the suit in his own name. As
the appellant Is claim was incompetent for the above two reasons,
the present appellant! s appeal mst be dismissed although for
differ~nt reasons from that given by the :District Court.

14. A3DAIJJAH NYAMIZA v. REPt.i"BLIC
HIGHCOURTCBIi'.1. API'. 337-MZ-74, 13/6/75
JollAGA.N Gl'-, A G. ,j.

1) L'1 identifi~ation cases, minor discrepancies in "the
evidence of the witne ss are not fatal if they are
not material to the identification of the accused ••

2) A specified authority falling witbin Ss.4 and 5
of the Mjnjm:umSentences Act must be proved, mere
allegatio:l is insufficient.

W\.GA.NGA,AG•• T. - The appellant was convicted of stealing
a motor vehicle c/ s 265 of the 1'enal Code and he was sentenced
to 5-t years imprisonment. The appeal i3 against conviction and
sentence.

The facts fO:~d established were that on 24th December 1972
a LandrJver belongi.;."1gto Fort Ikoma Lodge was stolen from the car
park at the lodge. The t::left was repo~ted to I'ilugumu:Police
Station ani the repQrt was sent to all poli,~e stations in Mwanza
and Mara Regions. ()n 27th January 1973 a report was receiyed at
M:u.somathat the vehiGle had :,een seen. at 3ariadi in Shin.yanga
region. A team. of police offi~ers including 1'.W.3 Corporal
Gideon left for Bariadi. On reacr.ing a place called Ngassamo
t~ley go G further i:1formation t~1.at the vehicle was witbin that
area. They were led by a sp ecial constable (1'. W.4) to a place
wnere they fOUJ."1.dt:2e same vehicle being repaired by four people.
~.W.2identified the vehicle as the one ~~ch r~d been stolen
and as the group neared the vehicle Corporal Gideon ordered the
fou.2' people to surrender wi thout resistance. Three of the people
obeyed but the fourt:1. one ran away and managed to escape to a
:naize shamba. That person disappea.red but tne other three were



l'es"tedand charged l'Rith the theft.. They 'lVeresu"osequently
'rv-icted. llie prosecution case was that the appellant was the
n-sonwho escaped. The question before the cou::-t was therefore
~tb.er the appellant was properl;r identified to be the person

escaped.

L'1.a well reasoneCl judgment the leaI·~8d resiJ.eTt 1llagis"t:r:a:te
the isslle of appell.an tf s identifi::a tion at length and.

to a concLlsion that it was conclusiv·ely proved tbat the
was the person who ra."'"la'!'l8.yfrom the team of pOl iJemer

escaned. Be then resorted to the doctri~e of rec~t
- and found the appell::mt guilty of theft of the motor

He accordingly convicted him as charged.

1':1 :bis defence at :bis tr~a .•.and in {lis ruem.ora...."'"ldumof appeal
appellant denied 'to haye ever been in the group wr.:i.chY,'8.S

possessing the stolenYehicle. ~e is also now challenging
:ei.nding of the magistra. te on :bis iden ~.fica tion.

The evidence relied on by the magLstrate on tne issue OI
ent:i...fi~ation of' the appellant was gilTen by f'ol"r~'pro8ecution
tnesses. Corporal Gideon (PoW.3) deposed tret ~e knew the
pellant well before the i:lCident and on the day i!l question
sawhim ru...n.away as he ordered the group to surre:!J.der. He

ated tba.t he did not hold an i:lentification parade beeausehe
e7iTthe appella...'1.tand saw him on the day I'UIl.!'.i..'1.gaway. Accordi'"'cg
bim, the appellant was 'Nearing a diIT! white srirt "[vith greas-,Y

tcnes and. was at the time boldi!lg the bonnet of the Yehi,:::le;
W.4, MiJhael Gheyo deposed tl1at he bad seen the appella.nt l:.1
e companyof the other three the prev'ious night at the home of
.a (1'.W.6) and he wa:'3the one who reported ther:l to the p:Jli:;e
t~ey looked S"Uspicious. He stated that w.bile L'1.the company
the police he saw t~e appellant run away from where the car

s found when they were ordered to sur.render~ ~ccordL'1.g to him
e appellant was weari.!lga yellow sbirl.-P. W.'5,. 4.ugu.sti:.1.0TYlanzale,

was also wi th the poli~emen, deposed that he li-res i::l the S9.!ll.O
use as Maria and he saw tne appellant together with t.e"1.eother

e people at Mariar s house where they slept. Be also saw the
pellant run away from the vehicle when they were ordered to

ere The appellant was at the time weari"lg a yellow shirt.
J..1;r, Maria (P.W.6) deposed tbat on the day before· the police

thStedthe people whohad the vehicle the appellant together
the three othe:!' people went to her home around 9 p.m., 3.nd

d~or a pl·9.ce to sleep as they saii their Yehiele bad
.aJ. _d.efects. She offered tbe1!la 1?lace to sleep and the'



appellant was one of the foux people who slept at ::ler house.
In the morning the appellant and :bis friend st9.rted repairing
the vebicle but they were interrupted by the police. She saw
the appellant run away and he was not arrested then. The
appellan t had a yellow shirt wit...'11a 10t of grease on it.

The appellant is challengL."'lg:bis identification say-ing that
there was contradiction in the evidence of the prosecution
witnesses as to the shirt the person who ran away 'J',as wearin.g.
This contradiction would have been ma.terial only if r.d.s
identification was solely based on the cloth the person who
~an away was said to have beenwear-i_ng. Tbis however was not
the case~ Tiewas identified by no less t.."l8.rl three wimesses
who had seen bi.mbefore the police arriYed.. :P.W.3 .knew:him.well
before and. lVI3.riacould not have made a mistake in iden tifyir .•g
bim because he had slept in. her house. His identification as
the person who ran away was therefore beyond doubt.

As the learned Resident Magistrate properly fou-"'ldthe
appellant and :bis three friends were foun€!.in possessi0n of the
stolen vehicle just about a month after it bad been stolen. The
registration nUmbers of the vebicle had by then alreaey been
changed and a white plate was fixed on the vehicle. Since a
motor-"<,rehicle is not sometr.i::lgwhi~h can cbange band.s so easily,
I am of the view that the learned Resident Magistrate properly
:iirectedhimself on the applicability of the doctrine of recent
?ossession. 'lis findi:ng that the appellant was one of the people
who stole the .!nO tor ve:bicle was therefore tb.e only logical
conclusion in view of the evidence before the court. The appeal
against conviction is t~erefore di~ssed~

In sentenc~"'lg the appellant, the learned Resident Magistrate
stated that since the ye:bicle belonged to Fort Ikoma Lodge the
offence fell under Sections 4 and 5 of the MinimumSentences Act
1972. No evi-ience was however led to show that Fort Th:omaLodge,
Ltd., is a lspecified authori tyl .or a !su.bsidiary company! as
defined in section 3 of the Ni:nim:L1D1Sentences Ac"t, 1972. There
v,as a base statement by the Public Prosecutor, 9.fter the
~onvi~tion was entered, that Fort L~omaLodge is a specified
authority. ~his statement alone was not enough to bring the
:lffence vl'i thin the ambit of the Act. It had to be proved by
evid.ence that the ata tement 'Nas in fact correct. Tl'1..is was not
a sit·\la tion where t~"leco'urt cODld take judi.:;ial ~o-tice of the
alleged fact and I am not aware of a case in w~ichit has oeen
proved that Fort Ikoma ~odge L~d~, is a Ispecified au~~rityl



or a subsi:liary co.m.panyas defined in section 3 of the Act. TbB
appelJa.l.t shouli not lmder the circumstances have been sentenced
1.L."YJ.derthe Act. Tti s being the case, it means that the learned
Resident NJagistrate ei::ceeded bis jurisdiction 'Whenhe sentenced
the appellant to 5t years i.m.prisonment s; nce the lIl.aJ:imumsentence
he could lavv"f'ully impose is 5 years imprisonment as provided by
section 7 subsection (l)(a) of the Criminal Procedu.re Code. The
appella.r~t however deserved a deterrent sentence and I wouJ.d
reduce the sentence imposed on hi m to 5 years impriso.nment.

15. P:EPD"3LICv. sP_IIJI SALEEE
:ErGHCOD"'RTCRDvl.REV. 9-DSWJ,..74, 15/5/74
BInON, J.

The failure to write a j l.ldgmenta.'1.drecord a conviction
is fatal to the proceedings and is not curable under
s.346 of the qrimi~ Procedure Code.

BrR.ON,J" - The accused was cr..arged with be:iJ.c.ga rogue and
vagabond contrary to section 177( 4) of the Penal Code. 'lll.e
particulars of the charge as laid being tba t:

.••g
ed

nd

The accused person is charged on the 12.th day of January,
1974 at 00.30 at Kinondoni Play grOlmd ,'Ii. tr;::I. the City of
Dar es Salaam Coast Region was found asleep L.'1the
Banana Trees at such t"i.JJleand under such circumstances
as to lead to the conclusion that, the said accused person
was there for an illegal or disorderly purpose.

Evideuce was given by a Police Officer to the effect that
whilst 0::1. n; g..'lt patrol duty he was alerted by a member of the
Peoples' Militia who had seen someone behavir~~~spiciously at
the Kiuondon ?laygro1.L.'1.d.Cln the witnesses gOL.'1.gto the spot
:mey fOlrrld the accused l:ring asleep amongst some ba.'1.anatrees
J.J:l. the playground after having shed his clothes, which he :r-..ai
b:ung on the ba.'1.anatrees.

In his defence the a::cused sta.ted tbat he ba.d ::ome dJ1fITl
~ Kond.oato visit his aunt who works a,s a m;.rse in Dar es
'SaJ.aa.m. :::e bad been unable to find her 8...'1.d!:lot hav-:i.ngthe means



to go to any hotel or :knowinganyone_in town, he went to the
playground mere he went_to sleep. LAfter this explanation the
court noted as follows:.=!

Mitigation: Nil.

Sentence: Six months i.mprisonment.

The Court having heard both t.."'J.ecomplainant and the accused
person and their witnesses 8....'1.devidence shall convict the
accused and pass sentence upon or make an order against him
according to law, or shall acquit him, or shall dismiss the
charge illlder section 38 of the Penal Code.

And by secrtion 170(1) and (2) of the Code and section 171(1) of the
same Code:

170(1) The judgm..ent in every trial in any c:ciJIIina1court in
the exercise of its orig:ina.1 jurisdiction shall.be pronoilllced
in open court either immediately after the texmination of the
trial or at some subsequent time of vVb.ichnotice shall be
given to th e parti es and their advocate s if any.

Provided that mere the judgment is in writing at the
time of pronouncement the judge or magistrate may, unless
objection to such a course is taken by either the
prosecution or the defence, explain the substance of such
judgment in open court in lieu of reading such jUdgment in
full. .

(2) The accused person shall, if in custody, be brOUght
up, or, if not in custody, be required by the court to
attend, to hear judgment delivered, except mere his personal
attendance during the trial has been dispensed with and the
sentence is one of fine only or he is acquitted.

171(1) Every judgment under the provisions of" section 170
shall, except as otherwise expressly provided by this Code,
be VITitten by, or reduced to writing under the personal .
direction and superintendence of, thepresidi..1J.g judge or
magistrate in the language of the court, and shall contai.1J.
the point or poi..l'lts for determination, the decision thereon
and the reasons for the decision, and shall be dated and
signed by such presiding officer as of t..l-:Ledate .of which it
is pronoilllced in open court.



The failure to write a judgment and record a conv~ction is
obvious1y fatal to t.l-J.eproceedings and is certai!1ly not cu..rable
under section 345 of trle Crind-~al Procedure Code.

The sentence not being founded on a:::y convict-'.l..o:r:.,cannot
'~e sustained and it is accordingly set aside.

~~is court could order a retriai, but as ~t is t..'1.epractice
not to order a retrial l.L..~lessa cO!lYiction is l::.kely to result,
and in tr ...is case it is impossible to envisage a conyictior..
resulti::lg after a fair trial, as the accused who stated that
tl'..is was his very first visi t to ])ar es Salaam l12.vi.ngcome from
Kondoa, is obviously a very unsop:histicated person. It cannot
therefore by a...'1Ymeans be said that i...'1goi..'1gto sleep i...'1the
playground nav-i:q.gnowhere else to go, he was tb.ere for an
illegal or disorderly pu~ose, wr~ch said p~~ose is an essential
ingredier. t of the offence.

L"l the resuJ. t, the sentence imposed is set aside a...~dunless
lawfully held in detention in some other con.~ection, the accused
is to be immediately released. .AndI w01:~drecommend that ll...'1less
he has someone to go and stay with, he be repatr:..ated to Kondoa••

16. MAN-<LGERNYAMNEZI CREAMERIES TA30RA. v. KILUGALA MALOMO
RItE COURTMISC. CIV. API: .• 3-TA30BA-74, 29/4/75
MWAKASENIlO,J •.

The employerl s liabi1i"tJT u..'1derthe Ordinance can only
arise if' the employee is engaged i!l his emplo3rme!lt.

MW.AKA.SEN:DO,J .• - This appeal by the Manager, NyamweziCreameries
--- --Tabora is from the JUdgment and decree of t..'1.e])istrict Cm.lXtTabom

in Misc. Compensation Civil Case No.3 of 1973.
- The facts giving -rise to the- SlJ.it are quite brief a..."1d

straightforward. They are these.. The respondent, origi"1al
1'1aintiff, one Kilugala Malomowas u..."1tilthe 29t:.1 July, 1972 8..."1
employee of the NyamweziCreameries, a NAPCO,project at Tabom.
Ris duties with the appellant finn were those of an electricia.'1 8..."ld
as an electrician he had to ca!TJTout repairsa::d keep in good
mechanical order all the machiner,y of t.l-J.efactory, as well as the
Comp~l s motor ve:b..icle. On 29th July, 1972 at about 8.30, a.m.
:kJ.omo was riding on a compaI1..;)'Is bicycle borrowed the previous



eveni.."Ylgfrom another companyts employee (P.W.2) wnen he collided
with a tractor Registration No.GTD854 along the :BomaRoad, a
public road withi."YlTabora Township. Malomo su:ffered quite a
number of injuries in the accident and had to be admitted in
hospi tal for treatment~ The driver of the governme."lttractor
was subsequently brought before the District Court to a..."1swera
charge of driving a motor vehicle on the public road without due
care and attention. He was c0nvicted of the offence and sentenced
to pay a fine of Shs.200/- or four months! imprisonment in defaul t~
He was also ordered to compensate Malomofor the injuries suffered
in the accident in the sum of Shs.l,OOO/-~

On 31st July, 1972 the Manager of Nyamwezi Creameries completed
a report tL"1dersection 3(1) of the Accidents and Occupational
Diseases (Notification) Ordinance, and forwarded the report to the
Labour Office, Tabora and 23rd November, 1972 the Labour Officer
Tabora, acting on behalf of the respondent Malomo, put in a claim
of Shs.10.260/- under the Workments Compensation Ordinance Cap.263
of the Laws. The claim being hotly conte sted by Malomot s employers
the matter had to be referred to the District Couxt for '·decision.

The District Court which found the facts to be as ouili.."led
above for some reason not quite comprehensible from the record,
found that the appellant firm were liable to compensate the
employee Malomoin terms of the provisions of the Workments
Compensation Ordinance - vide Section 5 of the ·Ordinance.

Mr. El-Maam.r;y,learned CotL"Ylselfor me appellant ri.m., has
qui te properly in my-op-i1'"1j on, compla:L"ledagainst the decision of
the District Court which shows clearly that the learned Resident
Magistrate grossly misdirected himself on the law applicable to the
subj ect - matter of dispute. As both Counsel have readily conceded,
the only' issue in this case is whether or not on the facts the
employee Malomo could properly be said to have met his accident in
the course of :b..isemployment. The learned Resident Magistrate in
dealing wiin this point in his judgment said the following, I

The defendant contended "that even though he was going to
tis place of work but as the accident did not occur when
t..':l.eworkmanwas engaged in the actual duties of r..is
employer then he was not acting within the course of his
employment at the time. The CotL"lselquoted the case of
VIRANI v. rrBARAMBI (1967) E.A~ 132 where it was decided
that a workman is regarded to be wit..illn the course of :b.i.s
employment when "an accident arises from an act which an



employee is /employed to do even if' he adopts the wrong method
of doing it. The court sees notr..i.ng in this ca.se which
states that an employee who is on his way to do the duties of
his employer and in the course of this he meets an accident
then he is not covered wi thin the Workments Comnensation
OrdiDance. The Court is satisfied that going to a place of
work every day and coming back home after the working hours
is an act done by a workmanin conne;::tion \'\1. th his employer! s
trade or bus-iness in tems of Section 5 (2) of t"'-leWorkmen!s
Compensation Ordinance wb-ich requires t..1-J.atthe act must be
done for "the purpose of and in connection' vvit.."I1.his employer! s
trade or business". It could be any act for eJ..--a.mplefight-i ng
if' it is in defence of, the employer! s property. So the court
finds that the workmanCbri stopher Malomo, was in the course
of :b.is employment,when the accident occurred •.

With all respect to the learned trial Magistrate. I am unable to
agree that the facts found established in t:b.is case brings the
reS};londentemployee wi ihin the ambit of the provisions of Section 5
of the Worlmlent s Compensation Ordinance at all. For ease of
reference sub-sections (1) and (2) of Section 5 are set out in ~Qll
hereunder viz:-

5.-(1) If in any employment personal L"lj'U...-ryby accident
arisLiolg out of and in the course of the employment is
caused toa 'WorkJna.n,his employer shall, subject as
hereinafter mentioned, be liable to pay compensation in
accordance with the provisions of t:b.is Ordinance:-

Previded that:-

(a) the employer shall not be liable under tbis
Ordinance in respect of any injury other than
an injury resulting in pemanent partial
incapacity Which does not incapacitate t..1-J.e
workmanfor a period of at least three
consecutive days _~:romearning full wages at
the work at which he was employed; and

(b) if it is proved that the inj1L-ryto a WorkJna.n
is attributable to the serious and wilful
misconduct of that workJna.n,any
compensation claimed in respect of t.."I1.at
injury shall be disallowed:~

Provided that Where the ~nJ"J.ryresults
in death or serious and permanent L"lcapaci t;s",.



the court on a consideration of all the
circumstances may award the compensation
protided for by this Ordinance or such part
-thereof as it shall think fit.'

(2) For the purposes of this Ordinance an accident
shall be deemed to arise out of and in the cause of a
workmants employme..'I'lt:-

(a) where death or serious and pemanent incapacity
of the worman results from such accident,
notwi thstandi1"lg mat the workman was, at the
time men the accident happened, acting in
contravention of any statutory or other regulation
applicable to his employment or of any orders
given by or on behalf of his employer, or that
he 'was acting without instruction from his
employer if such act was done by the workman
for the purposes of and in connection With his
employert s trade or business; or

(b) wnere-the accident happened in or abbut- any-
premises at which the wor:klnanwas for the time
being employed for the purpo ses of his employert s
trade or business, if it happened while the
vvorlmlanwas taking stops, i.."Ylan actual or
supposed emergency in or about these premises,
to rescue, succour or protect persons who were,
or were thought to be or likely to be, injured
or imperilled, or 'to avert or mi ni mi se damage
to any prop erty owned by the employer or for
V'fuichthe employer was answerable to the owner.

In view of this clear and unambiguous provisions of Section 5
particularly_the_provisions of sub-section (2) thereof, I cannot
see how it can be said, as presumably the Magistrate says in his
jUdgment, that the accident to Malomothe subject-matter of
these proceedings, occurred in the course of MaJ.omo!s employment
with the appellant fim. It seems to me a completely unarguable
point that when the employee Malomomet with an accident along
BomaRoad, a pUblic road, was no more engaged in hi s employer! s
business man say a wor:km.anwho-gets injured near his house on
his way to his place of work. Be that as it may, on
and serious deliberation over this matter, I have come to the
conclusion that t:.'1eemployert s liability under the Ordinance
only arise if and only if, on the facts of the case it can be



sai.d 1;.tla.tthe employee was engaged in his employment,
that is, wbi.1e at his place of employment and while enterirJ..'
;a.nd leaving it. The employer t s duty could thus extend to
.matters arising while the workmanis on the employer's
premises on his way to his place of work or w'mle he is
leaving the premises on bis way home but not otherwise.

At pages 323 and 324 of tbe Law of Master 8..:.""ldServant b3r

Francis Raleig,..'lBatt, 5th EdQ there is this most instructive
passage:- .

It i.s clear beyond doubt that a master is not liable for
his servantf s wrong merely because the wrong was occasioned
by the serva;nt using bis master! s property. The workman
must have been using the 'property in discharge of J:1..is
duti.es of service~

A rel'erence may also be made to the case of EIGBD v. R.O. HAMNETT
~., (1932) 49 T.L.R. 104 where an employee Whoused his employer1s
bicycle for his ownpurposes in dinner hour wasneld not entitled
to be compe!l.s13.tedby his employer under the English Workmen!s
Compensati.onActs.

Now, the principle that ~ris~~ from all the cases I have had
an opportunity to consult seems to be cl early tbi s that an
employeeor workmanwoo is off the premises of his employer, for
instance on the public road on bis way to his place of employment,
and gets injured While so engaged, he cannot successfully sue his
employer under the Workmen!s Compensation statute because, as the
oourts have time and again held, he was not at the time acting L.""l
the course of his employment. One may well sympatbise wi. th an
~loyee - Who finds himself in the po.siti.on in wbich the
present respondent is, but in my judgment, sympat.>:.ywould not
be a suf'fi.cient ground in law to warrant this court-to --depart
from a clear accepted principle of law. Accordingly for the
:foregoing reasons, I am satis:fied and it is my considered view
that the complaints raised against the jUdgment and decree of
"the D.i.strict Court in tbis case are woolly justified. In the
~5U1.~, this appeal is allowed, the jUdgment a..""lddecree of the
Nstrict Court of Tabora in Tabora lVIisc.Errrolo;vmer_tCivil Case
.~3 of 1973 are quashed and set aside and there is substituted
.•••.refore an order dismissing Nlr. Kilu:c.gala Malomcts pla:j..r..ti"lith
~sts. The appellant fim is also awarded the costs of

i!JeC?Utingthis appeal.



17. LYDIA SEMEv, OBASIT KIPANGE
HIGHCOURTcrV. APP. l4-DDM-74-, 4-/4-/75
MWESIDMO,AG. J,

1) Where a c1ispu"teis heard and determined by the Land
Tribunal and an appeal therefrom heard by the Minister
for Lands, no court may deal with the issue of costs
arising from a:ny o~ both proceec1i=lgs.

2) The issue of' costs in such proceedings is within the
competence of' the Land Tribunal and the Minister for
Lands.

MWESIUMO,AG•• J. - Tbis is an appeal from a decision of Tu.ku;yu
District CourT.Civil Case No.20 of 197:3.

I.have with-particular -attention read the proceedings of the
lower court in the light of the memorandum.of appeal and appellant's
submissions before this court. I concur witb. the learned Resident
Magistrate who detemined that case.

Like him, I respectf'uJ..~ hold the "view that the :District ('ourt
is not the venue for awarding costs for a case heard and determined
by the Land Tribunal and appealed there:from to the Minister for Lands.
'The law on that subject is crystal clear that the Minister's decision
on such subj ects shall be final and shall not be reviewed by any c
o:f law.

Admittedly what the appellant wanted from the :District Co,;,rt.
is not to review the Tribunal's or Minister.ts decisions but costs~
But the costs arose from the decision of the M:i..nister. In my view
for the court to start tb.at matter again even though only touching
the aspect of costs would result in intruding on the 1'JIiDister's
decision. I carmot see bowa court of law could judiciously
dete:rl'Id-nethe issue of costs "withaut going into the analysis of
W~nister's decision,

There ~s no prov:Ls~on~ the relevant law that bars the
appell ant from seek:i.ng the award of costs either from the Land
Tribunal"or the Minister.
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Weare told bj- t..l1.eCommissioner for Land.s v-ide bis letter Re:!:".
No.CL~-~/TK/380/l5/STIMdated 19/11/73 that t..~ematter of. compensation
for cassava in the disputed land was purely a court casee Well, that
maybe so, 8..-'tldI t.b-iYl.L the learned Resident Magistra~e has commendably
dealt with that aspect of t..l1.ecase separately, as Wl.11be see:2 here
at a later stage.

However, deliberately or perhaps inadverte:2tly, the Comrn:Lssioner
did not go f·~~.rtherto offer 8..-TJYadvice or decision on the issuE. of
costs wr.ich resulted from the hearing of t..l-J.eland dispute before t..~e
Tribunal 8..-'tldthe appeal t..l1.ereonbefore t..l-J.eM-i.,.,-i ster.

By simple logic the issue of costs arising from those two hearings
are part and parcel of t..l-J.esemai..'tlhearings a...'1dI could not for one
momentttl"i:nk of a~- sensible piece of legislation that would empower
be Tribunal and' the :Minister to detemine the substantive issues of
a case and pror..ibi t them to detemi'!le t..l1.es.:<osidiary iss.J.es, such as
costs, that natu.r'"'c.J.lyflow from their decisions on tb.e substantive
issues.

To pass such a law would be driving towards ~dleapex of
absurditY for it would degenerate-and -acco:II!IOOdatea terrible wave
'Jf c...~aosin the administratiOll of justice with resultant i:2justice
to the litigants involv::d.

For these reasons, I am impelled i..'1law, to sustain the learned
Resident Magistrate t s advice tba t t..l-J.eappella:2t should go back
either to t:.."leLand Tribunal or t..l-J.eMinister to seek t...'"lisredress.

By strict operation of the law on the S'.:<bjectt..'"lismatter is
not witr.i!l the province of the courts of law at any level, F-igh
Court, i..'1clusivee

I now have to turn to the question, ear~ler deliberately left,
of compensation for cassava assertedly hav-i-ngbeen the property of
the appell8J:.t and allegedly having been V\:i.thoutalJ.thorization
uprooted and. utilized bj- the respondent. Here again I am.in entire
agreemerlt with the learned Resident Magistratei:2 his ruling
tb.e:reon. In other words, on the weight of evid.ence on the
faotual issu.es before th.at Court. t..~eappellant :-...asfailed to
establish her claim.. .-

This. court at tb..is stage C8..-~Dotclaim a better oppor~J~ty
:aasessmg. ~he c:redibili ty of the wime sses whomit has ·no chance
. o~serve WlU1ethe Court below had ample ~irDeto see 8....'1dobserve
.~ Thus its conclusions on those fa~tu.al issues wbich were



/
prope'dy and procedur2.lly approached must be al.lowed to stand
1L.'J.distl.J.rbed..

In the event therefore, this appeal fails and is accordingly
dismissed with costs to t..'le responden~.

18. "MELISHO SINDIKO v. JDLrLJS K,./J..AYA
E.A.C.A. CIV. AEPQ 4-A-76, 23/3/76
LAW,V. -p", WAMBUZI,P. & MUSOKE,J.A.

1) The pecuniary jurisdiction of Primary Court in
civil matters does not exceed Shs.1,000/-.

2) Such pecUIJiary limi ta tion cannot be evaded by
bn ng:ing a serle s of suits, each within the
cOUrtts jurisdiction, to recover a single debt
V'fuichis outside that ju--risdiction~

LAW,Y.-P. - This is a most unfortunate case. It brings the
law L"lto disrepute, and reflects adversely on the courts and
advocates who have had to deal 'with it, with the exception of the
High Court which made a valiant but, I am afraid, unavailing
attempt to ensure that justice vvas done. I fear t..'lat tr..is Court
is equally helpless.

The background· to this sad story is as follows. The
respondent was the plaintiff in a suit filed by him in Th"1.ePrimary
Court in the West Meru District. I shall refer to him henceforth
as the plai.."l1.tiff. He sued the appellant, hereinafter called the
defendant, for shs~2,000/- allegedly lent by him to the defendant.
The case was admirably tried in the Prima.ry Court, and in agreement
with the assessors the magistrate found in favour of the plaintiff,
and gave him judgment for the sum claimed, with costs~ urffc5rUinately
the Prima:ry Court magistrate was not aware of the fact that the suit
VIlasoutside the pecuni2.ry jurisdiction of his court. T:bis is not
surprising, as the normal civil jurisdiction of a Pr:Lmary Oourt,
which is shs.2,000/-, was limited to shs.l,OOO/- in the case of
sui ts for the recovery of civil debts, by an amendment to section
14(1) of the Magistratest Courts Act (Cap.537) which is tucked
away in the Schedule to the Written Laws (W..iscellaneous .A.mendments)--
Act, 1968, together 'with other amendments to ten other Acts~ Had
the Prima:ry Court magistrate been aware of this amendment, he would
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have rejected t..l1.eplaint and referred the plaintiff to the West
Meru District Court, which was vested with the requisite
juris,diction to entertain the suit. As it is, the defendant,
assisted this ~~e by an advocate, appealed to the District Court.
The grotL'Yl.dsof appeal were cOY'.fined to the merl ts of t.."lecase, no
challenge as to the jurisdiction of t.."le:Primary C01:rt be-ing raised.
The District Court magistrate allowed the appeal, and entered
judgment for t..lledefendant, V'rit..l1.costs. The plai:ltiff t.."lenappealed
to the F..:i.gh Court, tbis time engaging t..lle services of a.'1.advocate.
At this stage, for the first time, 1ZiedeferrdantIs a~-ocate raised
the question of jurisdiction. Ttte learned jUdge (Jonathan, J.) had
no doubts about the appeal on the merits" Be held that the :District
Magistrate was not justified in sett-i'Yl.gaside the judgment of the
:Primary Court. There has been no appeal agabst _tJ:1.isdecision,
wh...ichin my respectful opirJ.i.onwas clearly right. The learned JUdge
deal t with the jurisdiction point in tJ:1..:i.sway - he restored the
judgment of the :Primary Court in favour of the plaintiff to the
extent of shs.l,OOO/-j and gave him leave to bring,fresh proceedings
in the District Court for the balance of his cla:i.m. Against tbis
.part of the decision of the 3igh Court the defendant, with leave,
noWappeals.

Unfortunately it is clear, in my opJ....."llon,that this appeal
must succeed. The :Prima:ryCourt had no jurisdiction to entertaiY.!.
:the plaintiff's suit, and the proceedi..11.gsin that court were a
nulli ty. The Pr:i..ma:ryCourt would only have had jurisdiction if the
plaintiff had limited his claim to shs.l,OOO/-, and waived his
right to claim the balance, Vlhichhe did not do. Pecunia:ry
l:i..m:i..tations to a court! s ;Jurisdiction cannot be evaded by bringi.."'lg
a serle s of S'J.:i..ts, each withi..'1.the court t s jurisdic tion, to

. recover a single debt wbich is. outside that jurisdiction., The
learned. JUdge's order to this effect cannot be S'u.pported, and in
IIV view this appeal must be allowed and the judgment obtained by
..!ih~Jl:l~_n~ s_et aside as a nulli ty •

There remains the question'of costs. Mr. IJ1Souza for the
de:fendant has asked for the costs of this appeal in this Court,
an~ in the H:i..ghCourt, and in the District Court, and in the
J?r:uoazy Court. The plaintiff, who appeared in person in this
.Court, is clearly bewildered by what has happened. Not only bas
he bad :00 sell all his' cattle to brlef an advocate in the High
Oourt, out he has lost the benefit of a perfectly good judgment

sns.2,000/_ as well, on a technicality. Un~ortunately for
a valid objection relating to jurisdiction is a te chn:i..cali ty

ch we have to give effect.· The fact tbat an objection to



jurisdiction should OOvebeen raised earlier is something we can
take into consideration in our order as to costs. I~ the objection
had been raised in the District Court, as it should have been, the
matter would OOveended there, and the expenses incurred in the
High Court and in this Court would have been avoided. Mr.. D!Souza
submitted that the plainti~f is to blame ~or all this. He
the proceedings, and should OOvechosen ~or them &-:>courtnavi.-ng
jurisdiction, and Wir. D!Souza submitted that in this respect the
plaintiff must be presumed to have knOV'lD.the law. To this I would
reply that if the plaL"1tiff, a poor peasant, is presumed to know
,the law as to jurisdiction, howmuch stronger must that presumption
be in the case of magistrates and advocates.

I would order toot the parties bear their own cost"s in this
Court 'and in all the courts below. I~ the plaintiff has paid the
defendant! s costs in the District Cour~, as ordered Ll'J. that court,
they lr'Ust be repaid to him. I~ he is still so minded, ~ter his
unfortuna te experience s, the plainti~~ can bring his suit again in
a court having jurisdiction, presumably the West Meru District
Court, if the suit is not now barred by limitation.

WA:MBUZI,P. - I have had the benefi t ot reading in draft the
judgment prepared by the learned Vice-President. I agree tbat the
"appeal must be allowed as quite clearly the Primary Court had no
jurisdiction to try the case in which the amount claimed exceeded
its pecuniary jurisdiction. I wish only to add that I sbare the
concer.n expressed by the learned Vice-President on ,the way this
case was handled. It is an unfortunate coincidence that ,'the
as to jurisdiction was first raised on a second appeal in the High
Court when both parti~s were represented by Counsel and !not in the
District Court where only the defendant was so represented. I
cannot over emphasize the dUty o~ advocates to bring to the notice
o~ the courts all the relevant facts and the law applicable in a
particular case. In this case the appeals to the High Court and
this Court would not have been necessary had the relevant law bee
b::'Oughtto the notice of the District Court and o~ the High Court~
In saying this I am.not in any way absolVing the courts of any
responsibi.li ty as they are presumed to know the law and may only
be reminded of it.

I think this is a 'proper case in which the successful
ought to be deprived of his costs which would normally follow the
event. As Musoke, J .A. also agrees there shall be an order in
the ter.ms proposed by the learned Vj.ce-President.
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REPLi13LI C v. CLEOl'HACE KATE TI
EIGH COURT CRIM. F.EV. 19-MZ-75, 2/7/75
LITGAEIN GIRA, A G. J.

1) Section 198 C.P.CQ applies to cases where the
complainant, duly served, fails to appear on the
date of the heari.'1g and not to cases where the
complainant is present, but unable to offer
evidence a~'1st the accused.

2) Unless vvithdrawn by the prosecutior.. a court has
no power to dismiss a case for want of prosec'"-tion.
Tb.is is true irrespective of the numerous
opportunities that may be given to the prosec'"-tion
to adduce evidence agai.'1st the accused.

mGA1CINGIRA,AG. J. - The accused was charged vvith steali.'1.g
a person employed in the public service contrary to sections

o and 265 of the Penal Code. The charge-sheet alleged that
tweenNovember, 1972 and If'ebruary, 1973 While employed by the
public in North Mara District as a revenue collector, ~1.estole
sh Shs. 1,569/70 w:b.ichcame into his possession bj- virtue of

. s employment••

record of proceedings testifies to a deplorable state of
The position is well summarised by the trial magistrate:-

Oncareful perusal of the record, a table of wtich is
gLvenhereunder, it is more than clear that an inordinate
delay to complete tbis case has caused accused hardsbip.
There have been more than 25 different dates fixed for
hearing of tJ:1..iscase but none has been fruitful. Accused
was first charged here on 13.2.73, almast 2 years now, and
ms in remand for over 7 months before he vvasreleased on
bail. It seems to me as if this inordinate delay has been
'the result of sheer negligence on the part of the Police.
!!he table below confirms this conclusion. There have been
:furi.ous complaints in the Parliament condemning unnecessary
de~ays of trials in courts.. Although the amount involved is
slightly high and the property of Government but the accused
,haa been sufficiently punished haYing been put into peril

~ years now, hence the expression IJustice delayed is
t:i.ce denied t •
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He then went on to tabulate the dates on w:rich the case was
mentioned and adjourned and conti.'!1.ued:-

As already remarked, any reasonable person would be
right to conclude that these adjournments and the reaSO!lS
thereof are proof of the possibility t.1J.atthe prosecution
has no evidence at all against the accused whois
unnecessarily be:L.'1gput into perilo

For all what I have attempted to explain above, I will
be jecpardisi.'1g justice to allow a filXther adjournment of
this case.

ORDER: :further adjournment is hereby refused and as
prosecution offers no more evidence, I dismiss the
charge, under 8.198 of the Criminal Procedure Code
and acquit 'the accused.

The Republic did not appeal. I believe it was felt, as this
COilXtfeels, that the learned District Magistrate did the most
reasonable thing in the circumstances. However, the case was
admitted to revision to consider whether the magistrate was
enti tled to rely on section 198 in acting so reasonably. The
section provides as follows:-

If, in any case which a subordinate court has jurisdiction
to hear and detennine, the accused person appears in
obedience to the summO!lSserved upon him at the time and
place appointed in the summonsfor the hearing of the
')ase, or is brought before the cOilXtunder arrest, then,
if the complainant, having had notice of the time and
place appointed for the hearing of the charge, does not
appear, .the __coilXtshall dismiss the charge and acquit the
accused person, unless for some reason it shall think it
proper to adjourn the hearing of' the case until some
other date, upon such terms as it shall think fit, On
which event it may, pending such adjourned hearing,
ei ther admit the accused person to bailor remand him to
prison, or take such securi t"tr for his appearance as the
court shall think fi t~

As is readily discerr..ible from the section, it applies where the
complainant, duly served, fails to turn up on the day appointed
for the hearing. The section does not apply where the complainant
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is present but for various reasons is unable to offe.!.' evidence
against an accused person. It has been held by this Oourt on
-various occasions that" complainant'l should be construed to mean
th~ urosecutor. It is conceded thoug.'IJ.that on many occasions, and
aJ.mo"Stevery other da;y, the v-ictim of the crime bas also beer-~
referred to as the complainant.. Referring to the indiscri.D:ina:te
use of the ter.m, El-Kind;y, Ag•• J. (as he then vvas) said in
D.P.P. Y. P:b.ili-oo, (19n) R.O.D. n.295, that "For the sake of
convention t..""'"letictim of crime has often bee:l. re=e~ed to as the
comulai.nant :L.'1. practice ••• but .in fact the complainant is the
Reu~blic w:b.ich. as it were, complains to the co-urt of law wher:.it

- '. .•. that th . tim 11files charges". He went on vO say e Y1.C was a more
witness in the case". L'1. the instant case, the Republic was in
fact represented by a police o::ficer. The officer told the couxt
that he had no Witnesses - a story which had been repeated nearly
thirty times before -and asked for an adjournment.. The accused
then complained and the court went on to order as abOve. There
can be no question tr..at section 198 did not authorise the measure
taken by the learned Mag:i.strate because t..'le complainant, was
pres~nt. .".

A situation similar to the uresent one arose in R. Y. Murinda
and Others, (1971) R.O.D. n.445. - In that case the first respondent
was charged with representing :b.imself as hating powers of witchcraft
and the rest with employing or soliciting the use of witchcraft.
There followed numerous adjournments on account of the prosecution! s
'failure to adduce evidence. Eventually the trial court fixed a final
date for hearing but again the prosecution were not ready.. The
lDa.gistrate then dismissed the charge and acq,uitted the accused under
section 198.. On revision it was held that a case cannot be dismissed
for want of prosecution. The order was set aside and the case
refeI'1"Rdback to the trial court.

I have ~10 doubt J.n my mind that the above case was properly
decided. It is definitely lamentable t:.l1.atan accused person may
be put to great moral and pbysical stress and strain due to the
prose~~tionts inaction or perftL'1.ctory performance. That, however,
WOUldnot authorise the court, on its ownmotion, to release the
acCUsedfrom t..""'"lecharge~. It does not L'Yl fact a"O-pearto me that
there is a.YJy provision in the Criminal Procedure-Code w:b.ichgives
such power or discretion, apart from a successful submissio;':;:of
·no case to answer. L'Yl the situation of t:b.is case, the -prosecution
i:)atl. only ~e advised to withd.raw from the charges under 'Section 86

200. .l.t can or~ be honed that t..'lis matter would attract t..""'"le
tion of the authori ti~ s concerned so as to confer upo:p.the

rty
the
:l



courts some kL"ld of power to term:L."'1.ateon their OVl'!l. motion
proceedings which are vexatiously and unusefUlly protractedo

Conviction' upheld, sentence confirmed and
order set aside.
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Meanwb:i.le, I set aside the order of the learned District
Magistrate, reasonable as it vvas, a."ldrefer the case to the trial
cov.rt to be dealt with according to law •

REI'1J3LIC v. JOSEPH ANSELEM
HI GH COURT CRIM. REV. 5-MT-75, 7/6/75
KISAN G.:~, J.

1) The basic rule of practice is that it is the dv.ty of
the p'residing magistrate to ens'J.re that witnessesdo
not sit in court until they have been called to give
evidence. .

2) SUbject to the rule of practice above, the fact that
a. witnessn.as' been present during the test"i...IDOnyof
the otherm tness(es) does not make his or herevideri
inadm:L.ssibl,e. It. is a matter of ascertaining the
materiality.o;f t..'1.eevidence and theweigb,t to ,be
attached to it.

3) Where' an accused person is corrvicted of an offence
involviD.g damage'of property, such damages must be
specifically proved before the court makes a
compensation order against the accused.

KISANGA.,J. - The accused was convicted on two counts of doing
grieyous harm. and malicious damage,to property contrary to sections'.
225 and 326(1) o;f t.."YJ.ePenal Code. ' He was sentenced to 2 years1 .., '.•.

imprisonment on the ,first coUnt a."ld9monthst imprisonment on the
second count; the sentences to run concurrently: He was further
ordered to pay Shs.200/- ,compensationiri re.spect of the offence of ,
grievous r..arm.andShs.l,30ol- in re~ect of the. o;ffenceofmalicious:
damage to property 0

The complainant is employed by the Tobacco Authority of Tanza.n:i.
as a Clxiver. On the mate'I.'ial day he :wasdriv:i;ng his employer! s 10
from lVitvvarato Songea. and on the way,he came to Na.-.1.goovil1,age in
i'I.lasasi where he parked the motor vehicle and went into an. hotel
there =ora meal. It was y-';;:'g::.ttime but the hotel room was lit.



After he was served and as he vvaseating, the accused and two others
camein and went to the complainant, snatched his food and began to
eat it. The complainant asked them Whyt..."leydid so but the;r replied
rudely, whereupon he decided to leave the hotel. But before he
reached his motor v-e:b.icle the accused followed :b.imand hit bim.wi th
a stick on the ribs causing a fracture of one rib~ Complainant
quickl:r ran into the driverf s cabin of bi.s vehicle, but the
prisoner stoned 8...Yldsmashed the wi.JlG.screen of tl'..at vehicle after
~:bich he a.r:.dhis companions ran away.

The co.mplainant was the first prosecution witness to be called
and while he was givi.Jlg evidence the other prosecution wimesses sat
in court throughout, and at the end of his (complainant Is) testimony
th8 prisoner pointed this out and applied to the court to have these
wimesses disqualified from giving evidence after the complainant;
the application was duly granted. Thus some five pro secution
wimesses were barred from giving evidence and after a long
adjournment the prosecution managed to bri.-ng a second wimess whose
evidence supported that of the cO.Irq;llainantonly up to the point when
the compla.U1.8...Yltwalked out of the hotel room folloV'dng the prisonert s
interference, but the Witness could not say what happened after that
l:Jaca.usehe bi..rIiSeTrwent awa:y- a.t· t:na.t same POL.'1t.-

In ius defence the accused put up an alibi which was di.scredi ter
'cry his own 'I'd.mess and the trial magistrate accordingly rej ected it.

I admitted t:bis matter to hearing in order to consider, i..'1.ter
alia, the correctness of the procedure wbich the magistrate adopted
iJl disqualif;ring t.1.eprosecution 'lid.tnesses who were present during
the testimor>..;yof another prosecution wimess. The basic rule of
practice is that the presiding magistrate has a dUty to see that when
a case is called on the witnesses in the particular case do not sit
iJl court until after they themselves have been called and have
fin:i.shed giv-ing their evidence. The rationale of this rLJ.1eseems
clear; it is that the Vl'itness should give an account of matter which
8.rew.i.thin his own personal experience, ar:d not matter vvhichhe has
merely heard someone else talking about. 3ut where for one reason
or another a prosecution wimess is in court when another or other
prosecution witnesses were giving evidence, I tbi'1k that tbi salone
is tlOt suf'ficient to disqualify such a wimess from giving evidence
:e:-e case. I could not find direct authority on tilis point, but

e are a n.umberof decisions of this court which appear to be of
-eame.gu:i..de.For example, in the case of AdamShabani-.;. R. (1967)

• n.193 in which the accused was charged wit..1J.ro bbery with
oe the court refused to admit the evidence of a defence

n the ground tr..at she (we witness) sat in the courtroom



The fact that the witness for the defence mayhave -been
present duri.n.gthe testimoIJy of .other witnesses does not
make his or her evidence inadmissible~ It is a matter of
ascertaining the materiality of the evidence and the
weight to be attached to it.

The same principle was applied by Mustafa4 J. (as he then was) in
Ghelater case of Peter Mutabuzi v. R.(196S) H.C.D. n.149. But the two
cases and the others which I have managed to find concerneu. r-efusal
to admit the ev-idence of defence witnesses, wr.ile the present case
concerns refusal to admit the evidence of prosecution witnesses, and
that is wh:! I said that the decisions are not directly on the poi.."lt.
However, it vvouldseem to me that the sameprinciple should apply
also where prosecution witnesses are present in court during the
test:i.mo!'.yof other wimesses, and I see no logical reason for
adopting a different approach in such cases~ Because as I said
earlier, the reasoning behind the basic rule as stated above is
that a wimess should base his evidence on personal experience and
not on what he merely hears other people sqy; Thus' if a wimess
(whether he be a defence or a prosecution witness) is .wrongly in
court dUring the proceedings, I trink he should fltill be called,
but in the course of his evidence attempts should be made to
asc-ertain whether he is testifying from personal experience or
whether he is relying for his knowledge on what he heard the other
witne ss saying. If the court is satisfied that the wime ss is
relying for :b..isknowledge on what he heard other wime sse s saying
in court then it should attach no weight on the evidence of such a
'!Q tness~ But the witness mayvery well say something or things
wt-.d.chcause the court to come to the conclusion that the witnessts
account is based on his ownpersonal experience of the matters he
is testifying to. Should the court come to that conclusion then
there would be every justification for accepting and acting on his
evidence, and the mere fact that he was present when other witnesses
were giv-ing evidence would appear not to affect the position materially.
I am therefore of the view that the lea..""'nedtrial Magistrate in the
L'1.stant case acted wrongly in disqualif;ying the prosecution wimesses,
and that he should have adopted the procedure as outlined above.

I am.also satisfied that su.ch evidence as was adduced was
sufficient on which the court could have cO!lyicted the prisoner as
it did and that the alibi of the prisoner cannot have raised any
reasonable doubt in the mind of the court. I would therefore uphold
the conviction. The sentences imposed were !lot manifestly excessive
arc.dthat of 2 yearsl imprisonment imposed in respect of the first
count and which required corJixmation is accordingly confirmed.
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BUt the order for compensation in respect of t...'"ledamage caused
to the lorry appears unsupportable. The charge alleges that the
windscreen wbi.ch the prisoner smashed is valued at Shs.l,300/-, but
no evidence was adduced at the trial in support of the allegation.
The only other mention of the matter was made by the public
pro secutor men, after the judgment was delivered, he was addressing
the court on matters of sentence and said t...'"latthe conrolainantt s
employer paid about Shs;1~300/- in respect of the dama."gecaused to
the vebi.cle~ But quite clearly t:b..iswas not enough because it was
no more than a bare allegation. It was necessary to prove it for
example by calling upon the complainant 1s employer to give oral or
documentary evidence showing that such costs were incurred to repair
.the damage. In the absence of any such proof then, I think that the
order was wrongly made an:d it is accordingly set aside. However,
the compenlilation order for Shs.200/- in respect of personal injuries
sustained by the complainant shall stand.

21. IN THE ~TTER OF' AN ,A:PPLICATION FOR :BA.IL; REPmiLIC 'V. PAULO
KILUWA AND ANOTHER
HIGHCOURTMISC. CRIM.CAUSES18 & 13-MZ-75, 30/4/75
MFALILA., J.

1) The question of bail is one for the court tv determine
after taking into account all the surrounding factors
and judiciousJ...v addressing its mind to the whole
question pay:L.~gparticular atten tion to the
possibili ty of the accused absconilig from or
tempering with the process of law.

2) Where the prosecution alleges some likely misconduct
on the part of the accused as a reason for opposing
bail application, such allegations must be supported
by affidavit or ot...'"lerwisesubstantiated.

DALILA, J. - The two applicants Paul Kilu.wa and Wilberd Mpanda
are two of the seven accused persons charged before the Mwanza
District Court with the offence of causing loss to their employer -
a parastatal body namely NATEXcontrary to Section 284 A of the
Penal Code. Both of them applied for bail in the District Court
under Section 123(1) of the C~-IDinalProcedure Code~ 30th: applications

ere' refused, from this decision refusing them bail, they made
.x. l;l.pplications to tbi.s Court unde:r' Section 123(3) of the same



Code. Each of these applications was supported by an affidant.
As the applications in the District Court were dealt VI'ith togethe
in the same nlling, for convenienr:-e I have consolidated them
al though they were sepa..T08.telyfiled by different c01l.."YJ..selsthat is
to say Miscellaneous Crimi.nal Cause No.13 of 1975 in respect of t
applicant Wilberd K. Mpandafiled by Mr. Matem.baand Miscellaneou
Criminal Cause No.18/75 for t.h.e applicant Paul Kiluwa filed by IVIr
Rugarabamu. "Mr.Mww~ika appeared for the Republic.

For the purposes of these two applications I Vl'ill or~y
concer.n JIJyself with the last order of the District Court dated lC
April, 1975 refusing to grant bail to the applicants. The recor(
the District Jourt shows that on that date, all the accused pers(
applied to be admitted to bail and complained that as they had b,
in custody for a long time, they felt that the police had more t:
enough time to complete their investigations and that therefore;
that stage they should be granted bail. In objecting to these
applications, the pro secutor is recorded' to have told the Court
that i.:rIvestigations were still in progres,s" that property involv
not recovered, that the offence was a serious one involving the
10ss of property valued at Shs.198, 722/10 the proper1;-,yof the
Republic and that if the accused were released on bail he feared
that they would try to temper with prosecution investigations an
thus cause obstruction to the course of justice.

Afte:r hearing t.h.ese submissions fiiem."1ineaccused persons an
the prosecution, the learned 'District Magistrate made the follow
ruli.."YJ..gand I will Ciuote.it in full:-

As I have remarked L"YJ..another case similar to tbis one
wbich bvolves also 1, 5, 4 (in tbis case) the offence
facing these men is also a serious one involving
propert;y· valued at Shs.198,722/10 proper"GYof NATEXa
companyof the Government. I am told that the property
has not been recovered either in full or in part. I take
into account the reasons advanced by the prosecutor for
objection, and muld agree that the offence as it stands
to-day is one wbich a bail application can justly be
granted without considering the surrounding circumstances
of the case and public 1s interest. llie;re is no doubt tha-t
the case has attracted public and GovernmentIs attention
as to how it will be dealt with, the case is of such great
concer.n entertaining bail application is a matter to be
exercised with greater precautio"YJ... Therefore I do not tbP
bail can or should be granted at ':lis juncture, I accordi.n.



accept prosecution's objections and deny accused r s right of
bail:~

there are passages in this ruling whose meaning cannot
grasped, for instance it is not clear Wb..a.tthe learned
meant by saying It the offence as it stands to-day is one

a bail application can just be granted witbout considering
of the case and public r s in tere stl!: However, I

it is possible to say from the general trend of' the reasoning
Magistrate refused to grant bail to the aCC1::.sedpersons

the follovr~~g reasons:-

(a) that the accused persons were facing a serious charge
irIvolving public property worth, to use a popular term.,
a colossal ~ of money i.e., 198,722/10.

(b) that the whole of this property or its value had not
been recovered.

(c) that investigations into this offence had not been
completed.

(d) that the case had attracted the interest of both the
Gover:lID.entand the public as to how it will be dealt
with.

ing the heari-.ngof these applications both learned Counsels for
eapplicants attacked the District Court ruling as set ou.t above.
particular Mr. Rugarabamu stated that none of the reasons

ced by the prosecution in the lower Court is a ,alid basis for
. g bail. lie agreed that the property L'1.volvedwas worth a

ge sumof moneJr but he said that this should not be a grotmd for
sing bail because considering the time that has elap sed, the

secution should have cOlIlpleted their L'1.vestigations. As to the
egation that if the accused persons are released on bail they
likely to temper wi th investigations,~ Mr~ Rugarabamu stated

ttb.eee were mere allegations unsupported by any evidence and
tconsequently they cannot be used to refuse bail and to this
.be drew the attention of the Court to an old decision of this

.•. Qourt - BHAGWANJIKAKIT3BAI (Applicant) v: Rex (1921-1952) 1
.~.1l...•..143. Lastly he said that the learned presiding Magistrate

'4175 While refusing bail, failed to consider I'c..lly the
g..esgovern;ng the gran tL~g of bail to a..~accu.sed person and

tertai.."1edextraneous matters in his ruling thereb;y-
xe1'using bail to the applican t~



For the applicant Wilberd K•• Mpanda, Mr. Matembain sumadopted
what had been said on "behalf of the other applicant adding that one
month was more than enough in which to complete any investigations
even taldng into account the heavy commi"bnents of the Frauds Section.

Mr. Mwanyikathe learned State Attorney who appeared for the
Republic opposed these applications. While conceding that bail W"d.S

a right and not a privilege, as indeed it is, he said that in the
circumstances of this case granting bail to the applican;ts would be
a denial of justice on the part of the Republic. The reasons being
that if' the applicants are admitted to bail, and considering their
respective pos:i..tions, they will temper with investigatiDns thus
making it impossible to marshall evidence against them. He added
in support of this view that the state of the Lower Court record is
proof of the assertion that investigations are still going on~' The•record Showstha~ almost every time the record comes up, either a
new charge or a new accused is added and that this process is still
going on. Lastly he repeated the submissions of the prosecu:tor in
the District Court that the offence charged is a serious one
involving public property worth a large sum.of moneyand that this
offence_8.):llqUlJ.ted.to e_conomicsabotage whicp in fact is "murderllof
the parasta tal and cited the remarks of this Court in R~v. Kassam,
(1971) H.C.D. n••315 by my brother MwakasendoAg~ J.,(as he then was.)

The traditional overriding consideration in deciding whether
not a particular accused should be remanded on bailor in custodJ" is
the consideration whether the ,accused will appear to stand bis trial
If from all the surrounding circumstances inclUding the availability
of substantial sureties the Court is satisfied that the accused
appear to stand bis trial on the day appointed, the granting of bail
should be a matter of course., Howeveralthough this is an overrido
consideration, it is by no means the only one. For instance if' i ti
known for 'certain that by virtue of his position and the facilities
still at 'his disposal the accused, if free is capable of destroyL'l'J.g
somevi tal piece of evidence and that this piece of evidence has not
at that stage been secured and kept in a safe place, this would be a

It is not difficult to see that these are strong submissions
from both sides involving on the one hand the principle that aside
of murder and treason, in all other cases accused persons are;
enti tled to bail as of ;right unless clear circumstances are shown
that to afford this right to the accused public interest would be
injured and on the other tt.e principle that the public is entitled
to have all offenders prosecuted and where appropriate punished and
that efforts to that end should not be unduly jeopardised by having
investigations tempered with or the abscon~.c:s of accused persons.
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very valid reason for refusing the accused bail. But I do not think
this should apply to prosecution wimesses, because unless it is
intended to keep the accused in custocJ;yuntil the prosecution closed
their case at his trial, the accused can interfere with prosecution
witnesses even after the completion of irrvestiga tions by :i..1'lfluencing
them through. bribery or threats so that at the trial they give
evidence which is opposed to what they stated at the inv.estigation
stage. I do not tbink that either now or in the future our faith
in our investigators and prosecutors is so wan~....ngthat they really
need such erle:lsive protection ••
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In the case cited by Mr. Rugarabamu, this Court held that where
the opposition to an application for bail is based on allegations of
somelike~ misconduct on the part of the applicant, the facts on
which this opposi tion 'to bail i'sbased should be proved by affidavit
or in some sucn manner unless t:b.i.srequirement would cause UIlreasonable
delay in. the hearing of the application. I am satisfied that this is
a prudent requirement for no man should be deprived of his freedom on
mere allegat:i:ons. Those making the allegations mst be in a position
to demonstrate that they exist. Tbis principle is of general
-application, and with respect" I'·do not tbink it should be li.m:ited
to the facts of that case as the learned JUdge stated- in tbe case
cited by Mr. Mwanyikai.e., R. v••Kassam (1971) HoC.D. n.315: Refering
'to the case of Bhagwa)i (supra) and other two gi-lIlilar cases which had
,beenrefered to him the learned Judge in Kassam's case stated:-
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The offences on which each of the applicants bad been held
though serious, were in no sense as serious as the offence
for which the present applicant stands charged ••• it is
clear from an intelligent reading of the judgments that
each decision rest~d on its o~ peculiar facts.

Andwhen the JUdge turned his attention to the prosecution allegatio~s
that the applicant will temper with investigations if granted bail he
said:-
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~ere are some cases and I believe the instant may be one
l.n which an intelligent guess can be made that the applicant
having reg""'c:.rdto the nature of the case is like~ to harrJper.
the speedy conclusion of police investi~tions.

part I amfearful of relying on gJ..esswork even if it be
lligent guess work, for two reasons, first that in the absence

:want material it is difficult to make a gJ..ess let alone an
gent one as to what the applicant is likely to do when grantee.



bail, secondly if one chooses to make allegations against another,
'surely one must be in a position to substantiate them., and efforts
to this end should not be spared" Only in this way can a court
arrive at a decision which is just although not necessarily popular.
In,these two applications before me, there is no allegation that if
the applicants are granted bail they will abscond thus evade the
process of this court, but this consideration is so fundamental
that I will consider it nonetheless. The learned Judge in the
Kassam case had the following to say after citing an English case
~ v. Porter (1910) 1 K.B. 369:-

It is no less true here than it is in England that a person
in the posi tion of the applicant faced with such a serious'
charge of allegedly stealing Shs.91,638/10 which may even
grow larger as investigations progress will be gr-eatly
tempted to abscond and therefore evade justice. I do not
believe that the fact that a person does not possess ~
valid travel papers or documents will be much of a hindrance
or obstacle to a person who is dete:c:n.inedto flee the
country.

The leaxned Judge then went on to make a remark abou-t economic
on which Mr. Mwanyikarelied. The learned Judge said that economic
'sabotage of parastatal organisations was ,as much a "murder" of_these
insti tutions as the intentional ld..lling of another humanbeing. I
am not in a position, without sufiicient material, to say whether we
have elevated the worth of property to the level of humanlife and
whether in fact this is desirable, .but for the purpose of .these
applications, I can only say that these r~ks were obiter a,.sthey
were in no way necessary to the decision in that applicatioh. The
decision in the Porter Case muld also not support the above
'proposi tion because that case was not in any way concerned with the
question whether the accused muld abscond and evade justice if
granted bail. As I understood that case the question there was
whether the agreement entered into by the- appellant (Porter) and
one Bri.!idley of the one part with Clark of the other part whereby
Clark (the accused in another case) should indemnii'y Porter and
Brindley against their liability on their recognisance which they
had entered into as sureties for the appearance of Clark in case
of ClarkI s failure to make appearance in court, was an agreement
to do something which tended to produce a public mischief and
therefore illegal giving rise to an indictment for conspiracy.
The Court of Criminal Appeal answered this question in the affirmati
Lord Alverstone C.J. whodelivered the judgment of the court stated
at page 373:-
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It has been suggested to us that the more'modern "Viewof bail
is that it is a mere contract of suretyship, and that an
agreement to indemnify bail, therefore does not in"Vol"Veany
illegality. If that were so, as soon as the bail had got
hi s indeIIlI'.ity, he muld ha"Veno in tere st whate"Ver in seeing
that the accused person was forthcoming to take his trialt
and it is obvious that cri m; nal s, particularly if possessed
of means, would "Veryfrequently abscond from justice.

I am therefore satisfieu. "tnat the decision of tl:.is court in the Kassam
case dismissing an application for bail was based on the particular
~s of that case namely that the period (one week) which had elapsed
::romthe time of the applicantt s arrest was not long enough so that -
the Pro secution could not ha"Vebeen expected to cO.lIlpletein"Vestigations
\'Ii tb~n that time,. To this effect the ·learned Judge said:-

The applicant was arrested onJ..yo"Vera week ago and i t cou~d
in my opinion be demanding the i.mpossible to expect th~ '""
police to ha:ve cO.lIlplet-edtheir "investigations within a week.

Wi"tnrespect I agree with these observations, and.-·'saythat where as
in the case of the applications before me a public institution has
lost property worth large sums of money allegedly at the hands of
;the accused(s), then subject to what I ha"Vestated, applications
for bail should not be lightly allowed du..rL"lgthe initial stages.
But this does not mean that this should be turned into an indefinite
period. Police should be afforded reasonable time wit:b.in which to
oomplete the main aspects of the investigation. What is reasonable
w.i..lldepend on the peculiar facts of each case. In the present case
it is not knownWhenthe applicants were arrested but t...~eywere taken
to court on 27/3/75. That is to say they ha"Vebeen held i.."lcustody
for over a month to-date~ Du.ring the 'Wholeof this time the
prosecution ha"Veconsistently told the IJistrict Court that the
applicants should. not be released on bail because in"Vestigations

. are not yet ready and that if released the applicants would temper
with these investigations. I find it difficult to take these
8111::lll:i.ssionsseriously, for what they mean is tbis, that although the
applicants were arrested and charged o"Vera month ago, t.-he
iuTestigations of the charges against them are still at such an:JJ .s~ge and still so delicate that the;)"""ill cru.rnple the moment
, .apPlicants a.:t'egranted bail. If this is so, that one month

~ter 'the arrest of the applicants the case against them is still
.. that what has been achie"Vedmust be protected .by the

a,detention of the applicants, one may legitimately ask why
arrested in the first place. I would ,ha"Vethought that
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one month after the arrests, the prosecution, Er"venafter making
allowance for Ilpressure of work", Should have built up a sufficiently
strong case as to be almost in the final stages of compiling the
evidence for action by the Director of Public Pro secutions under
Section 28A(4) of the Penal Code. For these reasons I am satisfied
that in the uarticular circumstances of tb:i..s case, the contention
that the auulicants should not be admitted to ba:i.lbecause
investigati.;ns are not complet-ecannot be &ccepted. To go on
accepting this contention indefinitely would be a denial of justice
to the aunlicants. for a situation may be reached Wherebyeven when
bail is ;iearly d~served, it will nevertheless be refused for no
other reason than that the prosecution is opposed to bail. Whether
or not in a particular case bail should be granted is a matter for
the court to deteJ:'JJUneafter taking into account all the SUZTOunding
i_ctors and judiciously addressing its mind to the whole question.
For as Wilson Ag. C.J., put it in the Bhan,g:wajiCase - "It is
certainly ~par-:t of our system of criminal justice to keep a man
in gaol because to put it colloquially, the police do not like the
look of b:i..sface." Tbis is in conformity with the basis of our
criminal law tbS.t all are deemediDnocent until the contrary is
proved in a Court of law. The soundness of this principle is easily
grasped the momentone _is personally involved in its application,
let us readily apply it to others.

For all these reasons, I am satisfied tha"t at tbis s"tage of
the proceedings in the District Court, there are no valid grounds
go on refusing granting bail to the applicants. I have dealt with
all the obj ections that were raised, and finally 8.S indicated it
not Sllggested that the applicants would abscond i:r granted bail.
the reSlll t, these applications are allowed, the order of the
Court refusing to grant bail to the applicants is set aside and
Sllbstituted therefore an order admitting to bail both the
namely Wilberd Mpandeand Paul Kilua upon their executing bonds in

As remarked, the allegation that if released on bail the
applicants wo1ihdtemper with investigations was not supported by any
evidence. I think the lea:r:nedMagistrate may have been right in
stating that the ;case has attracted the interest of both the public
and the Government, but he was most certai.nly wrong in going on to
say that the public and the Gover.nm.entwere interested in tb:i..scase
as to howit is going to be dealt withe This is because the
'Executive branch of Governmenthas never as far as I am aware told
the Judicial. branch of Govemmentbow to deal with cases. These
were therefore extraneous IDatters wbich the lea:tned Magistrate
should not have considered in detemi nj ng the applications before
him.
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the sum of Shs.5'O,OOO/- each, 'With "tWosureties for each applicant
in the like sum.. Each of the sureties should satisfy the Senior
Resident Magistrate Mwanza that on the event of forfeiture, he has
the .means to raise Shs~50,000/- ••

22. BEPURLICv. A:BBAHA.MHASSAN
HlOO COURTCRIM.BEV, 9-DDM-74, 30/12/74
MWESNMn, AG. J.

1) The offence of corruption with agents contrary to
Section 3(2) of Cap.400, as amended by Act No.16
of 1972, falls vvithin the scope of Ss.4(a) and
6(3) of the MinimumSentences Act 1972 w..ich when
read to gether make it mandatory for the court to
impose a sentence not less than three years

• imprisonment notwithstanding the e:ristence of
special reasons.

....tage

.c

2) The general procedure in the enhancement'of
sentences is that· the accused must be served
'With an enhancement notice to enable h.i.U'.to
appear in court .t~defend himself •

3) The above procedure is applicable in the following
circumstances:-

(a) Where the offences charged do not fall vvithin
the MinimumSentences Act, 1972.

(b) Where tp;e offences charged do fall 'Within the
Mj n; I!D1.ID. Sentences Act, but the sentence is
subject to the discretion of the Magistra.i;e
to award a sentence less than the ill;n; rm:u:n..

we
l

4) Where a superior court fi.J;:l.dstbat the sentence
----,--------awarded by the trial court is less than the

min;rm:un prescribed and sets to rectify the
error, it is futile to require. the accused
Person to advance reasons against the
enhancement of such sentence ••

MWESIOM'J, AG. J. - Th;is case has been called up for ::-evisionary
purpose to consider the sentence of 12 months! i.Irrprisonment for an
~ence of corruption 'With agents contrary ,to Section 3(2) Chapter

a.s amended by Act No.16 of 1972 of which one Abraham s/o Hassan
COnvicted by Njombe District-Court.



~ but what it does is just an exercise of sentencing the
accused to what he should bave been sentenced b;r the Lower Court
whatever might be bis special reasons or special circumstances of
the case. Therefore, in JJJY opinion, when dealing with notices of
en,ha:ncementto an accused person one must differentiate three
categories of conviction firstly, of offences falling out of the
MiIJimumSentences Act, secondly those wi thin the Act but still the
courts are empoweredto exercise some discretion to award sa~ta~ces
less than the mj71irmJID if there are special reasons and circumstances,
and lastly there are those convictions on offences fer wJ:1.ichthe
legislature bas given no discretion to award a sentence less than
the mj T1j un mJ..

It is fo1' the last category of offences where I strongly hold
the view that it is futile and indeed unnece SS8.-"7 exercise to
msist that the 'accused be heard before his sentence is corrected
from the illegal sentence of the Lower Court to the mj nj rrnUD. mandatory
sentence ••

The insta."1t case falls wi thi:::l the third of the three categories
I have endeavou-'"Y'8dto analyse above. Therefore it was not necessary
to insist on givbg the accused the right to be heard before
substi tuting the illegaJ. sentence wi. th the mandatory :m:.nimum
sentence.

1I'S.S

1n
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Had I intended to impose against him a sentence bigher than
the mandatory minimumthen the matter would be different" Tn such
a case then a need would arise for the accused to be heard before
awarding bim such a higher sentence.

In the present case I have preferred ~VL.'"lgl:rimthe mandatory
m:i.nim.umsentence and therefore the question of his first being heard
in my ,,'"iew,has been properly dispensed wi.the

2~. TBDBIAS'ZENDA v. BERMAN·· ZENDA
HIGH COu'"RTCIV. AFP. 7-MT-73, 26/1;'74
XISA.N GA, J.

1) Where services have been rendered for the benefit
of anot:ber, the person rendering such services is
enti tled to compensation even if. there W'3.S no such
agreement at the begi..rming.

2) Where a claim for compensation relates to service
rendered in the past, and the labour I"lhargeestimates



have been done on basis of cu.rrent costs, the court
can adjust the estimated labour charges taking into
consideration subsequent changes in the labour market.

3) In accordance with the provisions of O.XVII r.lO(l)
C.P.C. where a judge or magistrate by reason of death,
transfer or any other causes is prevented from
concluding a trial of a suit, his successor is
enti tIed to take over and continue the trial of the
same case.

4) Where an issue to be decided is largely on the
credibility of witnesses, it would be proper and
desirable for the succeeding magistrate to let
the trial be finalised by his predecessor where
possible.

5) Order XVII r.14 of the C•.P.C. empowersthe magistrate
to call at his owninitiative an a~di tional witness
at a:ny stage in the proceedings if. he thinks' it is
absolutely necessary to do so~

KISANGA,J. - The appellant sued the respondent to recover
Shs.12,827/30 being the amount owing on a building contract. The
claim was partly allowed only to the extent of Shs.4,500/-, and
dissatisfied with such an award the appellant now appeals. The
case was heard by two magistrates. The first one recorded the
evidence of the appellant and all his witnesses and also the
evidence of the respondent and his three witn·esses. It would
appear that this magistrate went on transfer and his successor
continued the proceedings and recorded the evidence of the rem.airing
six defence wi.tnesses after wtJicb he accordingly detennined the
matter.

Most of the facts were not in dispute and may be briefly
su.mma.rizedas follows; The appellant and the respondent are
brothers. The respondent de:cid.ed to build two houses in Mtwara
town and for this purpose he sent for the appellant who VIaS -in
Songea to come and assist; The appellant is a carpenter by
trade and so he became in charge of all the ca!1>entry work
including roofi...'l'lgof the houses a'l'ldmalting the frames, windows
and the doors" The work was carried out purely as a family
enterprise and there was no agreement whatsoever for payment
to the appellant for :b.is services.



The learned/trial Magistrate fonnd that the appellant was
enti tled to be paid for the services rendered to the respondent
even though there was no agreement for such payment. I tJ:1.i11..k
that tbis view was correct; The appella.."lt has eJ..-:pendedhis
effort a.."ldenergy tovvards building the houses on a scheme which
was at first a fan::i.ly enterprise between brothers. But if it
now turns out t..l1atthe brothers have disagreed a.."ldthe respondent
claims excl-.:sive ownersJ:Jipof the houses then I thL'I1kthat it is
'only fa:..r a.."ldequitable that the appellant be compensated for cis
labours. On the other hand to hold othervl'ise wo1J~damount to
.unjust enricbm.ent on the part of the respondent w:b.ichthe courts
cannot sanction.

Having found for the appellant the le8.r!led Resident Magistrate
them sought to determine the actual amount to be awarded but he
found that the evidence before him was not sufficient for the
purposes. Whereuponhe, on his own i:rlitiative, called as a court
wimess an Inspector of buildings with Comworkswho estimated too
labour charges for· carpentry work L."lrespect of both houses. For
the first houses the wimess estimated the total charges at Shs.
6,365/30. The evidence as recorded does not show that the
wimess gave the estimated total charges L."lrespect of the second
houses. Howeyer, he did estimate the charges of each job individually
which, as far as can be ascertained from the record, add up to Shs.
2,760/-. Thus estimated total charges for carpentry work on both
houses comes to Shs.9,125/30. These muld have been the charges
in 1973. 3ut the two houses were completed in 1966 a.."ld1971
respectively, so that the learned trial :Magistra te taking i.."lto
account the price increases which have occurred to date, adjusted
that figuxe and accordingly reduced it to 3hs.4,500/- w:b.ichhe duly
awarded to the appellant;

At the hearing of tr.d.s appeal the appellant cor~tended that
the trial Wagistrate was wrong in awarding J:-dm a.."lamount less tban
that as estimated by the building In::lpector. The building
~ector said in evidence that the estimated la~our charges w:bich
;werebased on the year 1973 would have been less if they were based
on the year 1966 because there have been increases in the ~ages; On
that account I am of the view that the trial Magistrate was justified
inadjustL"lg the estimated labour charges for 1973 to take i..'1toaccount
the changes in the wage structure which :!:ladoccurred hitherto.

T~e appellant also has contended that the trial W.:agistrate was
ng :-n ta.k:ing over and continuing the case w..ich ~as partly

cry :bis predecessor because he was not i.."la posi tion to assess



the demea."lour of tho se VI'imesses who gave e"vidence before :bis
uredecessor. There is no merit whatsoever in this argument. OrO.,is Rule 10(1) of the Civil ?rocedure Code provides:-

Where a judge or magistrate is prevented by deat..'Q,
transfer or other causes from concluding the trial of
a suit, his successor may deaJ. VI'ith a.."rJY evide.."lceor
memorandumtaken down or made und.er the foregoing rules
as if such evidence or memorandumhad been taken dovvnor
made by :bim or 'U.."lderhis cli.rection under the said r.21es
and may proceed V'li.th the suit from the stage at which
his predecessor left it.

It is apparent from the record that the first magistrate ceased t
exercise jurisdiction L"l the area and was succeeded by the second
magistra~e \'\ho concluded the trial.. Acting under the provisions
the sub-rule quoted above the succeeding magistrate was perfectly
enti tled to take over and continue the triaJ. and thE?appellant
could not, as of right, demand that the case be finalized by the
magistrate who was seized of it in the first instance. I do cone
however that there might be cases where the issue to be decided
depends. wholly or almost _whoJ,.ly9n_:the credi bill ty of wimesses i
which case the question of seeing the witnesses and watching thei
demeanour becomes of crucial importance. L'1 sl.lch circumstances t
succeeding magistrate might very well come to the conclusion that
in order to do justice to the case it is desirable that the trial
be finalized by the magistrate who commenc'3dhearing it, and in If
JpiLion, it would be both desirable and proper in those circumsta
for the succeeding magistrate to have the trial finalized by his
predecessor. But such was not the case here. As indicated earli
most of the facts were not in di spute and therefore the question
credibility of VI'i.tnesses did not arise. Indeed the succeeding
magistrate did allow the appellant1 s claim acting on the evidence
wr.ich was recorded almost wholly by his predecessor, and therefor
it is impossible to see the basis for the appellant' s complaint~
is true that after allowing the claim the succeeding magistrate c
reduce the claim and awarded a lesser sum than that stated in the
plaint, but in doing so he was acting solely on the evidence whic
he recorded himself.. As I said before there is no merit in this
of appeal and it is accordingly dismissed. The remaining ground~
appeal do not raise any points of substance warranting considerai

That was sufficient to dispose of this appeal but it is
necessary to deal VI'ith one point which was raised by the trial
magistrate.. As pointed out earlier the trial Magistrate allowed.
the claim. but in the course of wri tL"lg the judgment in which he
allowed that claim he felt that there was need to record addi tior



evidence in order to ascertaL1'1 the actual amount in be awarded.
he added that he was not certain as to the legality of this

, particularly as it was already so late in the proceedi..1'1gs,
'8.1though he would act as he did on grounds of equity. Order 16 Rule
14 of the Civil Procedure Code provides that:-

Subject to the provisions of this Code as to attendance and
appearance and to any law for the time bei.."lg-in force, where
the court at any time thinks it necessary to examine any
persoJ:. other than a party to t..'le suit a.I+dnot called as a
wi tness by a party to the suit the court may, of its own
motion, cause such person to be summonedas a witness to
give eviaence or to produce any document in r.:is possession,
on a d~ to be appointed, and may examine him as a witness
or require him. to produce such document•

•This rule clearly empowers the magistrate to call at J:"1..isown
i:litiative, an additional witness at any stage i...1'1the proceedings
if he thinks it necessary to do so. However I should hasten to add
that this power should be exercised ocl;r rarely, the broad rule being
that it is for the party to present his own case to the court and not
for the court to make a case-for the li tigan t. The instances in whi·ch-···
the provisions of this rule may be invoked will depend on the :facts
of each case.. In the instant case the additional evidence was
necessary not to make or boos.t the appellantl s case but only to
ascerta.in the quantum of the actual award wbich award was made in
principle on the evidence as was adduced by the appellant h:i.msel:f~
In my view this was a deserving case in wbich to invoke the
provisions o:f Rule 14 above and to call additional evidence a:fter
jUdgmentin order toescertain the actual amoUJ:'_tto be awarded to
the successful party ••

In the result the appeal is dismissed with costs against the
appellant.

24. RIOB! MARWAv ••WAISIKO CHAaHA
RIGH COURTCIV. APP. 129-MZ-7 4, 23/4/75
14FllJ:.ILA., J.

Failure by the primary court magistra te to take
individual opinions o:f the. assessors and register
their votes is an irregularity wJ:"1..ichan appellate
court cannot allow to stand.



liIFALIIA,J. - The appellant Bioba EVa Marwais appealing
against the order of the Primary Court of North Mara District at
'Mtana dissolving his maITiage to the respondent Wandi1mdlo Chacha•
.The Primary Court accepted the respondentt s petition and dissolved
the maITiage on the allegation of cruelty perpertuated on her by the
appellant. On the other hand the appellant denied these allegation s
and protested :his strong love for the respondent and that in the
circumstances he had no wish to be separated from her.

I think on the whole the respondent had su:fficiently proved
cruel ty Oil the part of her husband the appellant. Her mother
testified to this and the certificate of the Conciliatory Board
reinforces this view, in particular the allegation that at one
time he chased her from the house while in labour and. she had to
deliver the child alone in the bush. Luckily a passer-by rescued
her. In'these circUI!!.stances I do not think the appellarit deserves
any womanfor 90\ vvife. He is a brute who should be living alone:

1) In a case where facts are based solely on circums
evidence corroborating each other a conviction is
possi bl e if the circum.stan tial evidence lead
irresistibly to an inference of guilt and should
incapable of any other reasonable explanation.

2) It is undesirable to convict on the circumstantial
evidence of a complainant unless the trial court
fully warned it self of the danger and is convinced
about the complainant's veracity;

However, t note with regret that the PrilI:arJ Court Magistrate
failed to take the individual opinions of the assessors and register
their votes. His so. called "1man;mous decision of _the court" was
accordingly iITegular and cannot be aJ..lowedto stand~

For these reasons, I allCJwthis appeal by setting aside the
judgment and orders of the Primary Court. The record should be
remi tted to the Primary Court with a direction that the same
magistrate and assessors should si.. t and detemine the petition
according to law on the evidence recorded. I will make no orders
for costs.

25. MISWAHILIMULUGALAv. REPUBLIC
HIGH COURTCRDVl.APP. 627-MZ-73, 5/10/74
LUGlI.KINGIRAiAG. J.
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3) The offence of comon assaui. t is a cognate offenc e
to robbery, therefore a conviction for common
assault can. be substituted for robbery.

LUGAKINGIRA, AG. J. - The appellant and another were convicted
of robbery c/ s 286 of the Penal Code and sentenced to the statutory
IllinimUIDterm of seven years1 imprisonment. They appealed to the
District Court but the appellant 1s appeal was unsuccessf'ul. 5e has
nowpreferred this ~~ther appeal.

The comolainant told the trial court that on 2/9/72 he set out
wi. th Shs.290/- in his pocket to purchase a radio at Cbikobe shopping
centre in Geita'District. For unknownreasons, he did not pursue
that mission and instead found himself drinking pombeat the home
of the appellant. At about 7.00 p.m., he called ita day and left
to go-home. A short distance away he was confronted by three
people, including the appellant, Whoassaulted him and allegedly
robbed him of Shs.290/-. He raised an alarm. F..is attackers ran
awaybut-the-appellant was found at the scene by P·.W~2and P.W.3.
Whenthey enquired as to the cause of the assault the appellant
said the complainant was a thief. The complainant, however, never
mentioned to these people that he bad been robbed of any money. it
seemsthat the money affair was first mentioned in court.

On the evidence available the trial court was justif'ied in
finding that the complainant was assaulted. WhenP.W.2 and 3
arrived at the scene they found the complainant fallen downunable
to rise. He then complained that he had been attacked by t..'1e
appellant and twQ others. The appellant was then standing a few
paces away. He did not deny the accusation. He merely retorted
that the complai.nant was a thief and left the scene. That kind
of reaction, particularly the appellantt s failure to deny the
accusation as and when it was made, cannot be consistent with
innocence.

The question of robbery, that is, the act of stealing in the
above state of affairs, presents some difficulty. As already
abserved the complainant never mentioned to his rescuers that he
had been robbed. The appellant was also not found with money~.
Theevi.dence that was available to corroborate the complainantt s
~rd was Wholly circ1.'lID.sta..."'1tial.It is U-.."'1desirableto act on the
are WOrdof the comolainant L."'1the absence of corroborative

evidence "tl:cl.essthe tri.al cO'J.rthas fully warned itself of the



danger and is convi..."l.cedabout the complainant's v'eracity. But
as has been repeatedly laid down, circumstantial evidence must
lead irresistibly to an inference of guilt and be incapable of
any other reasonable explanation.

That view was expressed by the Court of Appeal in Simoni
WID sake v. R. (1958) E.A. 716 at page 7180 The Court went on to
cite a passage from thejudgmen t of the :Privy Council :L."l.Tener v. :Ii.
(2), (1952) Ao C. 480 at page 489 which I will quote here in view of
its relevance to the instant case:-

It is also necessary before drawing the inference of the
accused t s guilt from circumstancial evidence to be sure
that there are no co-e:x:i.st:i.ngcircumstances wb-ich would
weaken or destroy the inference.

In this case the trial Magistrate tt>ok as corro bOI·ati ve circumstancial
evidence the fact that the complainant had been drinking in company
with his assailants and had taken out money in their full view to
pay for pombeo He also felt·· bound to .believe the complainant because
he thoug:..1'],tthere was no other ground upon which the assaul t could be
explained. In my view he was entitled to take these factors into
account~ But 'Whattranspires is that in doing 00 he failed to
look for other co-e:x:i..stingcircumstances which could weaken or
destroy the inference of guilt. first of all, 'When';he appellant
was confronted by P.W.2 and 3 he said the complainant was a t:b..ief.
The learned Magistrate never gave consideration to this allegation
L'lJ.his summingup to the assessors or in his judg)!lent. ilie fact
that the appellant never repeated the allegation in court was
immaterialo He could even choose to remain silent. The trial
court was bound to evaluate all the evidence including that of
the prosecution. There could be some truth in the appellant's
allegation because the record indicates that the attack made on
the complainant was not the sole work of the appe::lant and two
others but a mob which may have amounted to ten., Indeed, even
the complainant himself stated "waliDipiga wakisaidiana na watu
wengine kama watano ambao sikuwafa.'1'],amu.1I And the first accused
who was acquitted by the District Court spoke of the complainant
haVing been chased until he went to hide L'lJ.an undergro'U.."l.d
excavation. It does not readily suggest itself to me that
mob was beat-i-Ilgand chasing the complainant because of :bis
A more plausible explanation could be that t.."J.ecorn;plaina.'lJ.thad
stolen a plate, as alleged by the appellant, and the mob reacted
by administering instant justiceo
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Secondly, it 'WaSin evidence tr...at the complainant was, :fairly
a..'l'"UIlk at' the time o:f the incident. When:P.W.2 and 3 arrived at
the scene they :found the complainant :fallen and apparently not :fully
conscious. It was not until they had poured 'Water over his body
and until he had vornited pro:fusely that he 'WaSable to say anytb.:i.ng"
Then they led him to his home. It was not unlikely in tr.:is state o:f
affairs that the complainant may have been relieved o:f his money by
his rescuers. Thirdly and :finally, the complai::lant :had set out Vl'ith
Shs.290/-. Out of this amount he bought some pombe. It was then
impossible that he still had Shs.290/- to be robbed :from r~. He
cocl.d not eat his cake and :have it. These co-existing circumstances
do weaken i:f not actually destroy the in:ference o:f guilt on the
appellan t. I am certain that had the trial ]/Iagistrate given them
consideration he might have acquitted the appellant as charged. On
my part I find it unsa:fe to sustain the conviction.. I there:fore
qua~ the same and set aside the sentence imposed.

~he :final point to be considered is whether a conviction :for
commonassault can be substituted. I have :found decided cases
COIl..L"'1.ictingon this point. -In ReV. Milambo, (1971) H.C.TI. n.36l,
the accused was charged VI'ith robbery with violence but convicted o:f
indecent as saul t. On revision, Jonathan, Ag. J. (as he t.'len was),
held, a..."1.dI think rightly too, that indecent assault was not a
cognate o:ffence to robbery. But the learned Judge went on to state,
obiter, that "It seems also that there could not have been substituted.
a conviction either under Section 240 or 241 because commonassault
and causing bodily ham. are not to my mind cognate o:f:fencesto
robbery~1t But in :Paul JumarmeMzeevo R;, (1971) H.C.TI. n.l48, the
appellant had been convicted 'o:f robbery with violence in the lower
couxt~ On appeal conviction was quashed and a conviction :for comon
assault substituted; Delivering his jud§llent Kvci.ki.ma, Ag: J:, stated
"An assault is minor to a robbery :for the use o:f :force or t..'le threat
of it more o:ften than not involves assault.... I cannot there:fore
see howany robber could .complete his intention VI'ithout assaulting
his victim~" And in Sayale Seliani v. R., (1968) H.C.TIo n~243, the
appellant had been charged ana convicted o:f robbery~ On appeal a
conviction :for causing actual bodilY harm was SL;:OStitu ted~ I tbi.1"J.k
reference to the statute would be of, Sl.,ssista..."1.ceat this ju..."1ctllre:
Section 181(2) states:-

~'-hena person is charged with an offence a..."1.d:facts are
proved which reduce it to a minor offence, he maybe
convicted of the minor offence a:tthough he Vv'asnot
charged with it.



Al though the su.bsection is seemingly general I think it has to be
strictly construed. The test in my view should be whether :the
minor offence is accommodated in or cognate to che major offence
before conviction can be entered for such minor offence. The word
Itcognate" is defined ~n the 1966 Impression of Chamberst Twentieth
Centu.rv Dictionarv to mean Itof the same family, kind or na tuxe:
related or allied." And according to P.G. Osbornts Concise Law
Dictionary, 1962 Impression, in RomanLaw the word Itcognate" mea!1t
Itpersons connected with each other by blood." On t:r.is under-
standing, then, if a person is charged with but acqui.tted of
attempted murder and evidence reveals that he used an UJ:i~icensed
fireann., he cannot be convicted of unlawful possession of a
fireann. under the Arms and Ammunition Ordinance. The two offences
are not cognate as they are products of different ancestors;

Indeed, in Elmi bin Yusu.f v. Rex, 1 T.L.R. (R) 269 this court
held that'it would always be hazardous where an accused was charged
with an offence 'under the Penal Code to convict for a minor offence
which is not to be found in the Penal Code. In order for two
offences to be cognate therefore the minor offence must be of the
same root with the major offence so that the former is arrived at
·by the subtraction ofjfu.efacts constituting the latter. As is
said in Mltral s commentary on the Indian Criminal Procedure Code
(3rd ed. page 559), "the grave charge (must give) notice to the
accused of all circumstances going to constitute the minor offence~"
This would exclude the possibility of the accused being prejudiced
in his defence.

Turning to the instant case and to robbery generally there
can be no doubt that assaul t is an essential ingredient of the
offence. Whenan accused person is charged with robbery and
evidence is led as to how he effected it, it is essentially
evidence of assaul t on the victim. r s person. I am.therefore
inclined to agree and do agree with the decision in Paul Ju.manne
Mzeet s case. For these reasons I hold that commonassault is
cognate to robbery. Having found in agreement with the trial
court that thE: appellant did 9-ssaul t the complainant, I accordingly
convict him of commonassault c/ s 240 of the Penal Code.

This offence carries a maximumsentence of tvvelve months!
imprisonment. I note that the appella..."1thas been in prison since
29/9/72 which is a completetvvo years.. In the resuJ. t he should be
immediately set free unless held on some other lawful cause.



26. HUSSEINBH.41TJEEv. TE3E NATIONALINSURANCE
CORPORATION(T) LTD.
E.A.C.Ap Cil. APP. 3l-DSM-75, 4/12/75
LAW,AG. :P. MITST.lUffi.., AG. V.-P. & KIMICHA.,J.

1) An application for amendment of a plaint should
rarely be allowed at the appellate stage unless the
matter had been overlooked by i..'1.8.dverte:2ceor the
ama~dment is necessary for the proper deteDllinatiO:2
of the matters -;:2isS"'u.e"
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2) The appellant was not entitled to da.magesfor loss
of profits since that was consequential loss for
which the responder~t was expressly absolved by
reason of the terms of the contrac t.
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LAW,AG. P. - The appellant was the owner of a lorry, insu.red
b1 the respondent, w:b.ichwas involved ;n an accident. The
respondent appoL"lted a firm known as Ta."lga.,."JjikaGe.rage-and Spray
Painters (hereinafter referred to as II the Garagel1) to repair t-1J.e
lorry. In due course the Garage suOmitted to the re spondent a
certificate, signed by the appelJant, to the effect that the
repairs had been completed at a cost of Shs.8,550/-. The learned
trial Judge found that the repairs had not in fact been done, and
that the appellantt s signature to the certificate had been obtained
by a trick. The respondent, believing the certificate to be
genuine, paid the bill. So far as they were concerned, the matter
was at an end.

The lorry was being bought by the appellant, under a :b.ire-
purchase agreement, from Riddoch Motors Ltd. Being deprived of
the use of his lorry, the appellant was unable to make the montbly
payments under the agreement. Riddoch Motors accordingly seized
the unrepaired lorry. By a coincidence, their agents who did the
~ctual seizure were the Garage. For some reason, neither P..iddoch
Motors Ltd., nor the Garage saw fit to inform t."1.eappella..~t that
his Vehicle had been seized.

The appella."lt then sued the respondent, claiming either t.'le
~~""!l. of hi~ lorry, duly repaired, or the cost of the repairs,
1 ~h he estimated at Shs.lO,149/90" He also claimed da.ma~esfor
lO~S of profits consequent upon being deprived of the use ~f the
. O_ry, a"t the rate of Shs.3,000/- a month••
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In the course of the hearing in the High Court, the appellant
learnt for the first time of the seizure of his lorry, which by
then had been take..'1to pieces for use as spare partso

The learned Judge gave judgfIlent for the appellant for the
Shs.10,149/90 claimed by him as being the cost of repairs, but
dismissed the claim for damages for 10 ss of profits, holding
that this loss had not been proved.

On appeal, Mr. M.A. Lakha for the appell~'1t contended that
the judge should have given jUdgfIlentfor the value of the lorry
and not merely for the cost of repairs, and that he should also
have awarded damages for loss of profits. Mr. Kinariwalla for
the respondent cross-appealed against the award of the cost of
the repairs, submitting that the amount claimed had not been
proved, and against the finding that the certificate submitted by
the Garage was a forgeryo He also filed a notice of grounds for
affirming the decision in so far as it rej ected the claim for loss
of profits, subIIJitting t:ba.t this was a claim for consequential los:
for which the respondent was not liable in tems of an exception
clause contained in the policy of insurance.

I will deal first with the appeal. Mr. Lakhat s submission on
the first ground is that although the appellant had not claimed th<
value of the lorry LYJ. his plaint, because he did not then knowof
its seizure and destruction, this matter became an issue in the
course of the hearing, when the appellant first became aware that
the lorry ~ad been seized and taken to pieces. As it transpired
that the vehicle had ceased to exist, Mr. Lakha submitted that the
judge made the wrong order in awarding the cost of repairs. The
lorry was no longer capable of being repaired. The judge should
have awarded the full value of the lorry, the seizure being a_ .
direct result of the respondent's failure to have it repaired. Mr.
Lakha, relying on dicta by the learned authors of Chitaler and MuJ
on Civil Procedure, submitted that. where the original relief claim€
has become inappropriate, by reason of events happening after filir
of the suit, it is incumbent on the court to take notice of these
events and to mould the decree accordingl,yo Mr•. Lakha also relied
on decisions of this Court such as Odd Jobs v. Mubia (1910) E.A. 49
and Ramji v. Rambai (1910) E.A. 515, to the effect that where an is
arises in the course of a trial, which is adopted by the parties an
generally canvassed, that issue should be adjudicated. I do notth
that the issue whether the appellant was entitled to be compensated
for t.'le loss of his lorry ever became an issue at the trial. Issue
had been agreed and framed, and it was never suggested that an
addi tional issue covering tbi s point should be framed. The point ;\
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wasnot generally' canvassed. There is no mention of it -;"lMr.
Kinariwalla1s long submission at the trial, and only a passL"lg
reference to it in Mr. La.kha1S addresso L"ldeed, N.tr. Lak."'lais
recorded as having said:-

00. I concede the vehicle c~~ot be repairedoo• in my
submission if the defendant did not carry out the repairs
he is liable to pay to t."'leplaintiff the equivalent value
of such repairs.

Clearly the issue as to whether the appellant was entitled to be
paid the full value of the lorry never became an issue in the suit,
;or was it left to the judge for decision. For t."'lat reason we
rejected an application for amendmentof t..l1.eplaL"lto Such an
application is rarely allowed at the .appellate stage, and then
only when the matter had been overlooked by L"ladvertance, wrJich
wasnot the position here, see Juuiter Insurance v. Rajabali Has-h.am,
(1960)B.A. 595, or the amendmentis necessary for the proper
l.etermination of the matters in issue. That also was not the
position here, as the appellant seems to have beE!'!lcontent to leave
the decision of the suit to the court on the basis of the framed
issues, w:bich did not include' an issue as to wr..ether he was
enti tIed to be paid the value of the lorr,y-. L"lmy view the first
groundof appeal fails. The second ground, that the appellant was
entitled to an award in respect of loss of profi ts, must in my
opinion also fail, for the reason set out L"l the respondent1s
notice of grounds for affiI:ming the decision on a grou.."ldother than
that relied on by the leamed Judge. The respondentt s liability to
the appellant under the policy of insurance was, under Section 1,
to inderIlJ:1..ifyhim against loss of or damage to the 10I.°ryo By the
exceptions to Section 1, the respondent was expressly stated not to
be liable for, inter alia, consequential loss. Loss of profits due
to non-availabili ty of the vehicle because it has been 10st or
iamagedis, in my opinion, clearly a consequential loss for which
the respondent was expressly absolvedfrom liability L"l terms of
the contract between the parties. In my view this ground of
appeal also failso

... r nowt'..:u.-nto the cro s&-appeal. -Thefirst ground is that
the ~earned Judge erred in awarding 8hs.10 ,149/90 in respect of
~epa.:l.X'S, as there was insufficient evidence to support that award.
Ri~ evidence was admittedly sca...'1.ty~The appellant deposed- that
f och Motors Ltd., had given :biman estimate of 8hs.10,149/90
.e:drepairing the lorry. He did not produce the estimate, but his

ence un this point was not challenged -in cross-examination, a."ld



I uj.ink i t/ vvasopen to the judge to accept, ~"1.dact UpO!l, t1'.is
evidence. The other grounds is directed a~~st the learned
Judge t s f1nding that the certifica te that t."J.erepairs had been
completed ~as a forgery. T~iS finding was based on ~~e jUdgeTs
acceptance of the appellantr s evidence that :b..is sig:J.a~e was
appe!lded to a fonn in respect of another vehicle previously owned
by him and repaired by the Garage, and on the rejection -j;Jr t."J.e
judge of elridence to the contrary given b;y-the owner of the ,;;:ara£::.
The finding VIasthus based on the judge T s view of the credib:Lli ti
of the two Vv~tnesses. An appellate cO-UTtv,ill be slow to interfere
v,ith a judgels findL"1.gof fact based on credibili~. In this case
there is no reason at all to t.~i:nk that the learned Jud£e was in
error in this respect. -

It follows that in my opiI1..ionboth the appeal a."1.dera ss-appeal
fail. I wpuld order that t.~e appeal be dismissed with costs, and
that ~e cross-anneal be disr2ssed wit.~ costs. 1 would allow the
respondent such costs as are attributable to the filing of ~~e notice
of grounds for. supportL"1.gthe decisi.on, which in my view succeeded.
As the other members of the Court agree, it is so orderedo

MUSTAEi.., AG. V.-P. - On the facts this was a peculiar case.
The appellant was the owner of a lorry which was involved in an
accident, a."1.dit was, on the instructions of his ip.surance company,
the respondent, sent to a garage for repairs. The garage purported
to have repaired the lorry and to have obtained a discharge voucher
signed by the appellant for such repairs a"1.dit duly received'
payme.."1.tfrom the respondent therefore. The respondent naturally
thought that the matter was at endo However the appellant contended
tha t the discharge voucher was not genuine and what was more
suprising, that the vehicle was not repaired at all but was in
fact "cannibalised" at a later stage. The trial Judge found that
the appella"1.tt s contentions were well founded, and gave judgment in
favour of the appellant for Shs.lO,149/90 w:b..ichhe assessed as the
cost of the repairs, but dismissed the appellantrs claim for damages
for loss of profits.

Tl-leappellant 1"1J:-..isappeal S'J..bmitted that he should have been
given judgment for th.e value of the lorry L."1.steadof the cost of
repairs az the lorry was no longer available and for damages for
of profits. I respectfully agree Vv~th the learned Ag. President
he fOl;.:ldthat the q'J..estion whether the appellant was entitled to the
-,-al":.J.eof the lorry never became an issue in the pleadings or in the
trial itself, nor was it car",assed or left to the judge for decision.
A last ::..irrc:'ce 8:ttempt by II.lr. Lakba for the appellant for a"1amendment
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to include such /an issue was rej ected by this court and that
ground of appeal fails. I am satisfied that uIlder the ~S\)~a."l.ce
polic;y-, Section 1, the re spondent w:~ excluded ..from haVJ....."YJ.g1)0pay
consequential lOSS, a."YJ.dloss of pro~~ts as cla~ed was clearly a
consequential loss. There -wasa cross-appeal concerning the amount
awarded for cost of repairs but that subnd.ssion has no merit.

KIMIc:·:rA, J 0 - I have read and entirely agree 'with the j"J.dgment
of the Ag. President. I agree with his reasoY'...ingand concl"J.sions
and I concur Ln. t.'1.eorder propo sed by him.

MUGESI NYlTONYI v. MANGAZENI NDEGE
HIGH COURT (PC) CIIl. APP. 187-HIZ-72,
LUGA.KINGIEA~AG. J.

1) No claim for refund of doWIycan be heard unless the
marriage itself has previously been dissolved.

LUGAKINGIRA,AG. J. - The appellant, a married woman, sued her
"brother" for the refund of dowry to her husband because there is a
matrimonial feUd, although the marriage still subsists. There is a
custom among the Bazanaki of lViusoma:District Whereby Whena man dies
his wives, children and material properties are inherited by his
brothers. In this case the appellant 1 s father Nyitonyi died while
she was a 3rOlL"l.g.girl. She a."YJ.dher mother were then LYJ.berited by
Ndege, the respondent's father.. That's Why, in this judgment, I
am.referrbg to the respondent as the appellant's "brother."

Whenthe appella."YJ.tgrew up she was given in marriage by t.'1e
respondent's father who received the dowry. When the respondent's
father died, something dramatic happened.. Tne deceased! s brothers
were prevented by a local chief from LrJ.heriting his wives, cJ:1.ildren
and properties, usually cattle. The chief I"lled that the cattle be
kept at the deceasedt s homestead for t.'1.emaL"l.tenanceof his family.
~e respondent, beL"l.gthe eldest son of t~e deceasedts most ~enior
~fe, was declared bv the chief to be the heir. It is for this
reason that the appellant brought r t.'1.eseproceed..:iDgs against him.
~e was success:fu..l in the court of"-first iY.l.stancebU1)lost on appeal
o the District Court.



I have no doubt that L."Ylt...he circumstances outl ;ned above the
rig.ht person ",as sued in this case. This is notwi thsta.nding the
fact that the respondent did not expect to be his fathp.rt s 'heir but
was made one t:r..xougb.the l1interference" of the chiefo It does not
even appear to be material t."lat the respondent shared or otherwise
in the enjoyment of the dowryo It is sufficient if he is the heir:
That to me is the meanin of para 47.ll,E in the Fi...rst Schedule to
t~e Local Customary Law Declaration Order, 1963 wr~ch states:

If the father-in-law had received the brideweal th when he
",as still alive, :bis main heir is responsible for its
return, irrespective of the house to which the wife
belongs.

That apar~, however, tris appeal has no chance of success. In the
first place, I have already indicated that the marriage still
subsists. This court has consistently held that a party will not
be heard to claim the.refund of dowr,yunless the marriage itself
has previously been dissolved, In this conn,ection~ the decisions
L."YlSun a s 0 Fumbukav. :Mananda Kasalucha (1968) R. C.D. n,84,
Mkiri ti v. Mtenyi, 1972 H.C.D. no 7 and Tenza v, ZL1'J.Zi,(1972)
H.C.D. n.237, amongothers, are relevant. A distinction should
also be drawn between these decisions and the decision in Nvamuv-#
Mahere, (1971) H.C.D. n.173, where it was held that if the wife is
the guilty party 8he c8J:mot obtain a divorce until the brideweal th
has been repai.d. This decision was based 0:?1. the provisions of' para
58 of the Order already referred to. It provides:-

If the wife is the guilty party she cannot obtain a divorce
until her fathe:e ~s repaid the brideweal th or, if he has
not the means to pay what the court has ordered at once,
the amount remaining becomes a pre:ferential debt.

Al thoug.h there is no provision prohibi ti...'1gthe repayment o:f bride-
wealth before divorce proceedings are commenced, the paragraph just
quoted does not L.'1a.ny way penni t the recovery 0;[ bridewealth be:forl
divorce proceedings are actually commenced. The court will first
be presented with a petition for divorce. If the proceedings reveaJ
that the wife is the guilty party it may allow the petition but wit}
held the divorce certificate until her :father has repaid the bride-
wealth Wholly or in part.

Secondly, this appeal must fail because the proceeQL'1gsas a
whole wel--eincompetent. The appella.'1t has no locus sta.Yldi. As was
held -:Jythe District Couxt, it is only ~er husband who can sue :for



the return of the bridewealth after obtaiD;~g a divorce.. I do not
see how she can usurp her husba.YJ.dt s right to sue if tlo..is is not to
dramatise the unclean1iness of her hands in the alleged matrimonial
feud; In dealing with these matters the District W18.gistrate said:-

It would be too much to allow Bi. Th~gesi.to file proceedings
for do~~ because I see there is no cause of action between
her and her relative brother Wl8.ngazel"'..i.It is Ginza (her
husba.YJ.d)if e....YJYt:b..i...~g,to do the claim wh; eh would only be
allowed where there is divorce. There is no divorce so far
proved.

Wi th tl:"JEtI fully agree. The appellant is beh"1gmisled .;1"ltofutile
li tigation. The appeal is therefore dismissed vvith costs.

,
28.. PEPlJ3LI·::; v. OMARY MOH.A:MED

HIGH COu'"RT CHDvl. REV. 6-DSNJr-7.<1., 15/5/74
SATIJI, C.J.

1) Under Secs. -319(1), 329(1) and 346 C.P.C.the Appellate
or Revisional Court is impowered to do what the trial
court ought to have done; al ter the charge and
conviction under the appropriate Sections of the
repealed Act which was then in force when the offence
was committed provided that; (a) the offence was in
all respects the same under the old and the new
sections and that; (b) no fail:u'e of justice would
re sul t from such al tera tion.

s

3)

>S
m 4)

..•
:t

2) The penalty and amendment of penalty in the above
circumsiances, are covered by the provisions of Secs. 14
and 49 of the Interpretation 0:: Laws and General Clauses
Act, which provides that in su.ch cases the penalty
prescribed must be the one prescribed at the time of
the commission of the offence.

Section 63(2) of the Road Traf::ic Act empowers the
court to impose a sentence less tha.~ minimumonce it
is satisfied that it is proper to do so.

The meaning of the word.s 11 special reasons!! in 3.63 of
the Act is an extended one and covers as 'lVi-dea field.
as the 11 special circumsta..YJ.cestl in the Mir.i.mumSentences
Act ••



5) The power to impose a penal~- o~ a ~ine is optional.
Where tr~s option is takerL, the court must cscertain
that the fine can be paid by the convicted person so
that failure to pay should not render illusory the
option specifically granted b;r the legislature.

Proceedings held valid, charge and conviction al "'cered,
sentence reduced 8..-11.dorder to re-open issu.e of
disqualification made.

SAIDI, C.J. - This case raises two important issues ~or
consideration. The first issue relates to the validity of tr..e
conviction o~ the accused of an offence under an Act which was not
yet in ~orce. The second is~~e relates to the court1s discretion'
in passing sentence under the Road Traffic Act No.30/73.

The accused Omari Mohamedwas charged be~ore the Principal
Resident NJagistrate with reckless driving on a public road c/.ss
42(1)(c) and 63(2)(b) o~ the Road Traffic Act No:30/73. The
particulars of the o~fence allege that Omari Mohamedon too 22nd,
November, 1973, at about 9 a.m. along Jamhuri/Ohiostreets, within
the city of Dar es Salaam, being a driver in charge o~ vehicle TDE
823 did drive the said vel:1icle on the road i..11.a manner which,
ha"Ving regard to all the circumstances o~ the case, was reckless
to the.public or to a:n;yperson, to wit; wl:1iledriving along
Jamhuri/Ohio streets he failed to stop at Jam..hur:i!0hio street
thereby his vehicle collided with another vehicle, ~ 16995, and
damaged it.

On 15th February, 1974, Omari Mohamedappeared before the
learned Principal Resident Magistrate of Dar es Salaa.m.~ He
admitted the facts outline in the particulars o~ the charge sheet
as correct and was found gui.lty and convicted on his own plea.
He was fi..'1.edShs.10,Ooo/- or one year1 s imprisonment; As he could
not pay the ~ine,· he was committed into prison~ Whenthe case
came u;p ~or revision on 19th April, 1974, he was granted bail on
his own bond of Shs.50o/-:", pending the determinationo~ the case.

:NI"..r. Mremawho appeared ~or the Republic, stated that the
Republic could not support tne conviction o~ the accused as
there was a serious irreguJ.ari ty in the manner the charge against
him was brought. As the offence was committed in November, 1973,
it should have been brought under the old Traffic Ordinance, Cap."
168, 8...."'1.dnot under the Road Tra~~ic Act, No.30/73. The question
to be dete:cn:ined here is whether the com-iction on a charge
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brought in t..'1.emarmer Omari Mohamedvvas charged, would in all cases
·oea nullity. This question was elaborately dealt with by Sir
Ralph Windham, CoJ. in Republic v. Indo Parsad Jamietram Daye,
(1963) EoA. 65. In tr.l8t case the Phannacy and Poisons ordinanc_e,
(Cap, 94) had been repealed by the Phamaey and Poisons Ordi..'1.ance
(Cap. 416, Revised Laws). The accused Indo Parsad Jamietram .uave
was charged, among other things, with failing to exhibit a
certificate of registration as a phamacist while car:r:ring on the
business of phamacist cis 19(1) of the Phamacy and Poisons
Ordinance (Cap. 416, Revised Laws). The accused pleaded guilty,
he was convic ted and f:ined: The Ordinance under wr.ich t..'1.eaccused
in that case was charged was already enacted but had not yet come
into force at the time he committed the offence; Like the present
case the accused ought to have been charged under Section 5 of the
Phamacy and Poisons Ordinance (Cap. 94), wr.ich was then still i!l
force at the time of the commission of the offence. In that case
Sir 'Ralph Windham, C.J. held:-

(i) the provisions of S.319(1), 3.329(1) and 8.346 of the
Criminal Procedure Code are wide enough to enable the court,
acting on appeal or in revision, to do what the court of
trial ought to have done, and accordingly the court had
power to alter the charge and conviction under the
appropriate section in the Phamacy and Poisons Ordinance (Cap.
94) which was in force when the offence was committed, provided
that the offence was in every essential the same u-l1derthe old
and new sections, and provided that no fcti.lure pf justice
would result from the alteration.

(ii) 3.19(1) of the Phamacy and Poisons Ordinance (Cap. 416,
Revised Laws) was a reproduction of 3.5 of the Pharmacy and
Poisons Ordi..."1.arlce(Cap~ 94) almost verbatim and without any
material alteration and no injustice had resulted to the
accused from the misci tation of the char~.illg Ordi.'1.anceand

- Section; accordingly the cba.rge and conviction from 3;'19(1)
and (2) should be altered to 3.5 and 3.36 of Pharmacy and
Poisons OrdL'1.ance(Cap. 94).

~e fac ts of th e Davet s case seem to be somewbat similar to tbe
.4acts 0"" ""hi ThA.et .l. \J scase. e accused was charged under the .Road.Traffic
D""'".No.30/73Whenhe should J:ave been charged under the old Traffic
a~anc~, as the Road Traff~c Act had not yet come into operation
l' the time he carnmitted the offence. It appears that the Cr:i..minal
ro:~e COdeempowers the ~ourt to do w~ t ,~e trial court ought

done and alter the cnarge a.'1.dconv~cv~or..v.nder the appropriate



sections in the old Traffic Ordinance which was then in force whe..1'J.
the of.fence vvas committed, provided that the offence vvasin all
respects the same under the old and the new sections, a..'1dprovided
:fuxther that no failure of justice wouJ.dresult from such alterati01
The offence in S;42 of the Road Traffic Act seems to be the same as
the offence in 8;45 of the Traffic Ordinance, now repealed; The
of.fence of reckless driving is covered by both though t:.~ela..'1guage
used as well as the penalty provided differ: I do not tr.ink t..hat
the mi&o-citation of the charging Ordinance a.."1dsection couJ.d have
prejUdiced the accused in his defence or resulted i.'1 a miscarriage
o.f justice. One could argue about the question of sentence as it
is not the same in both sections. This matter is covered by the
provisions of 8.14 and 8~49 of the Interpretation of Laws and
General Clauses Act No;30/72 which deal 'lid.. th the effect, repeal
and amendI!l-entof penalty; Under S.14(c) a repeal shall not
llaffect any right, .privilege, obligation or liability 8:cquired,
accrued, or incurred under the provision so repealedll and under
8.49:-

Where an act constitutes an offence, and the penalty .for
such offence is amended between the timeo.f the co.mmission
o.f such offence and the conviction there.for, the offender
shall, unless the contrary intention appears, be liable to
the penalty prescribed at the time of the commission of SllCh
offence ••

As the new Act had not come into force at t..he t:i..m.ethe offence was
committed the penalty applicable is. the one in 8;45 of the Traffic
Ordinance.

I am therefore satisfied that these proceedings are nota
nulli ty as the irregularity in the charge is curable under S:346
Cr.i.Ininal Procedure Code~ I accordingly alter the charge and
conviction of the accused from 8.42(1) (c) and S:63(2)(b) of the
Road Traffic Act to 8~45 of the Traffic Ordinance, Cap;16S: The
sentence of Shs.lO,OOO/- .fine or one year1s impriso:nm.ent is set
aside.. As the accused has se:r;"Vedtwo monthsl in jail in defauJ.t
of payment of t..1J.efine and he was a first of.fender, he is an old
man a11.dhad a good record of driving for 28 years, I feel that 2
months I im;prisorunent, wr..ishhe has already served, is sufficient
for t..1J.eoffence committed.

:~
J;:

The second iSSlJ.efor consideration in this case is the ~
discretion of the co-urt in passing sentence under the Road TraffiC'~
Act No.30/V. 1I'rr. nh-emadre~ my attention to the serious concem j
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Sentences Act No;29/73. I do not think that this meaning is
restricted to the narrow area under 8.27 of the Road Traffic Act
which deals withdisqualification from holding or obtaining a
driying licence. As S'U.ch"special reasons" under 8;63(2) would
he of various types and would cover a very wide area: Where the-
offence charged is covered by S.63(2)(a) and (b), further
consideration must be given by the court to the provisos
appearing under these subsections. These provisos bave reduced
the miI'..imumsentence still further, but this is not the end of
the IDatter as "special reasons" have to be considered again to
reriuce the penalty below the minimum.in the provisos where it
is necessary.

Another matter which requires serious consideration is the
question of :iJn.posinga fine as a penalty. The Legislature has

. proYided for a fine \or imprisonment as a penalty for the
offences stated in S.63 of the Road Tra.:ffic Act~ This is an
option given by the Legislature, which therefore means tbat·in
imposing a fine the court mu.st ascertain. tbat the fine can be
paid rather than impose a fine which cannot be paid, and as a
result the accused bas to go to jail. In MohamedJumav. Rex
1 T.L.R. 257, Wilson, J. held:-

Before imposing a fine the court should make some
enquiries of the fmancial standing of t..lleaccused
and the result of this should fom part of the record.

That, though severe sentences may be justifiable for
certain offences under the liquor laws, the fines
imposed in such cases should bear a reasonable
relation to the accused1s power to pay, taking all
his circumstances into account, and should not be
such as to render illusory the option of a fine
spectiically gra.rJ.tedby the Legislature in the case
of a first conviction under the liquor laws.

In another case, Nya.kulimadio' Chacha v. Rex, 1 T.L.R. 341,
Mahon, J. Observed:-

The principle is tbat a fine should be one which an
accused person can reasonably be expected to pay.

L
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L't'l the case of SamwelMwep.davyanoVe R., (1967) H.C.D. n~451
I referred to the same principles for assess:L"lg aproper fine to
impose in each individual case and I expressed the view that an
accused should not be fined more than one-third of his montbly
L1J.come•

I 'wish to take tr.is opportuJ:'1.ity to call upon magistrates to
consi'der the views expressed very seriously when sente.."lcing
persons charged under the new Road Traffic Act~ They should
alwa;y-scal.l upon' the accused in evE::rycase to state" special
reasons!! men speaking in mitigati'on and they should also always
ascertain the abi:li ty of the accused to pay the fine they wish to
impose, because a heavy fine, like: the one imposed in tbi..s case,
just means sending the accused person to prison since it is qui.te
obvious that very few persons in Tanzania ca."'lnay a fine of Shs.
10,000/-. . -

Lastly, I wish to say one or two words about the question
of disqualification from holding or obtaining a drivi.."lglicence.
Th-:licence of the accused in this case was cancelled and was
disqualified from holding a 3-icence for t.."lreeyears. There is

. nothing recorded showing whether he had bee.."lasked to state
"special reasons'l under S~'27(1)(a) of the new Roau.~affic Act,
for non-disqualificatio~ I have already mentioned that he was
a first offender, he is an old man and he had clean driVing
record of 28 years. I think the question of his di squal.ification
should be reopened. I direct that the lear!:led Pri ncipal Resident
Magistrate calls back the accused and gives bi.mthe opportunity of
statL"lg II special. reasons" under S.27(1) (a). Thereafter he should
deal with the question of disqualification accordi...."'lgto law;

,29. REPUBLIC v. SULE:MA.NISAIDI AND ANOTHER
f HIa;:-{ COURT GRIM. REV. 1~~74, 6/3/75j KIS.A.N GA , J.

1) Sec. 136(2) C~PwC. requires that where an accused
person is charged with a number of offences." each
offence must be set out in a separate count.

2) A misjoinder of counts would vitiate a conviction
only if the error.occasions a failure of justice~

3) The proper interpretation of S~6(1) of the Mjni11'lUlll

Sentences Act is that the court may exercise its
discretion and exclude the application of the Act
even though the accused has previous convictions or
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he was otherwise liable to be sentenced under S.5(d)
and (e) of the Act.

4) That discretion in favour of cases falling under S~5
of the Act should be exercised very carefully and i.."rJ.
the most deserving cases only, otherwise the various
mi.."rJ.imaprescribed 1ID.derthat section could easily be
rendered meaI'.inglesso

5) Allocutus is an important right of an accused person
and magistrates should always ensure that an accused
person is given an opportunity to exercise it •

•KISANGA, J 0 - The two accused persons in this case were charg
jointly in a single count with stealing goods in transit contrary
to sections 269(c) and 265-of-the Penal Code. They were both
convicted and sentenced to prison tems of 3 years and one year
respectively •

Very briefly the facts were as follows:- Bo~ accused were
employed as porters at the Lindi Port. On the material day they
went to 'WOrkand as they were leav-i-ng at the end of 'the day they
were intercepted and searched at the gate. The first accused was
carrying a bag which was f01ID.dto contain rome beans and a cake
of Lux toilet soap. The second accused also was carrying a bag
which was found to contain some rice and a cake of Bee flower
toilet soap. There was no evidence adduced as to the quantity of
the beans and rice found on the accused persons but according to
the charge-sheet they were half a kilo each. An official from th
S.T.C. Lindi testified that one day before the incident he went
the port area to collect a consignment of soap which was sent to"
S. T.C. Howeverhe found that two cartons of Lux and Eee flower
soap were broken and rome pieces of soap were missi.ng from there.
He left those cartons behind and did not take them with him. In
their defences, the first accused in effect claimed that the be
and soap were planted in his bag and he was completely unaware 0
them. The second accused however, admitted that he picked the
rice and the piece of soap which he found spilt or dropped in
port area.

The -erial magistrate rejected the s"tory of the first aceus
and found that he knew that he was carrying beans and a piece of
soap in his bag; I am of the view that he was entitled to come'
such a conclusion. Howeverhe took the view that since no ev:id
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I adduced to prov~' ownership of the beans and rice, the charge
respect of these two items was not proved. :But he was satisfied
M; the two pieces of; soap ''Were sufficiently identified to be the
~ert.Yof S.T.C. and accordingly he convicted each accused for
~g a cake of soap in transit.

Offence - Section and Law: Stealing Goodsin Transit, cis
269(c) and 265 of Penal Code Cap.16 of the Laws.

Particulars of the offence: The persons are jointly charged
on the 25th day of September 1973 at about 14.00 hours, L'1.
Port area, within the township and ])istrict of Lindi, Lindi
Region did steal half tilo of Beans, one piece of Lux soap~
half tilo of Rice, and one piece of soap (Bee Flower Brand)
all valued at Shs.4.35, being in Transit from S.T.C. ])ar
es Salaam to S.T.C. Lindi. The property of S.T.C. Lindi.

i" .IlIOUldseem~rom the evidence that there may have been'more than
~ act of stealing involved in this case. For, each accused was

d,separately to be L."l possession of a piece. of soap and it was
shoWn.how each obtained bis piece of soap. I"t is quite pO{lsible

t each accused obtained his piece of soap quite independently of
other, in which case there would be two separate offences of
. g each of which ought properly to be charged in a separate

t as required by Section 136(2) of the Criminal P.rocedure Code.
therefo-re of the view that there was no justification for

erring the charge in a single count, and the proper thing to
lIOuldba-vebeen to charge each accused in a separate count~

The. next question to consider is whether this error of· .charging
tb.eftsin a single count was fatal to the convicti.on. It is
ed law tba"t not every misjoinder will be fatal. In the case

Assthu v. R.,(1962) E.A..69 the accused was cbarged in one count
ihOOIIvicted and on appeal it was held that the proper thing to do

~~~eeaCh-the1't in a separate count; but fa.i.lure to .do so
. Vl:tiatethe conviction only if the error occa-s:Lonedafailure

justice •. In .that .case there was such failure o"f justice by
of the -trial court failing to consider the evidence .on each

•. ~eparetelyand consequently the -conviction was quashed •. But
J.n.~t case the-trialMagistrate adequately consi~ered "the
eJ.n respect of each accused separately~' On thataccount.

~~ a.m.of.the view that no "failure of justice was.occasioned
.. ... .glytheerroris curable.



The trial Magistrate found that the two pieces of soap were
adequately indentified to be the property of S.T.G. Lindi. The
two pieces were commonarticles :L.YJ.that they did not bear ar..y
special mark of S.T.C. There was no evidence that S.T.C. Lindi
was the sole dealer receiving consignments of soap from Dar es
Salaam.: LYJ.other words tbose two pieces of soap could have come
from a parcel or parcels consigned "tiosomeone other tt..an the S.T.C.
Lindi~ In such circumstances therefore I am of the view that t..1J.ere
was not sufficient evidence to establish ownership of the two pieces
of soap in question and consequently the charge of stealing goods
in transit ca."lllotbe said to have been proved beyond a reasonable
doubt. However there can be no doubt that the two pieces of soap
belonged to port authorities Lindi :L.YJ.that anything lJ-ing :L.'1.the
port area belonged to port authorities in their capaci~ either as
a general owner or a special owner. They would be a general owner
if they had ur,~imited autbori ty to deal with the -w.ing, and they
would be a special owner if they had liJni ted autbori ~ to deal
with the tbing, for example, when they were merely handling and
keeping custody of the goods pending delivery to the general owner.
It therefore follows that the two pieces of soap were stolen from
the port authorities and this amounted only to simple theft.
Accordingly the conviction for stealing goods in transit is set
aside and one for simple theft is substituted.

In passing sentence the learned trial Nl8.gistrate proceeded on
the basis that the offence was a scheduled one because the property
stolen belonged to the S.T.C. As indicated earlier, my view is
that it has not been proved suf'ficiently that the property involved
belongs to the S.T.C., nevertheless I think that the offence is
still a scheduled one because the proper~ belonged to the Harbours
COrDoration which isa specified authori ~ withi.n Section 3Tc) of
the MinimumSentences Act.

In sentencing the second accused i t wou~d seem.clear that the
learned trial Magistrate was acting under the provisions of Section
6(1) of the WJinimumSentences Act even thoug.'i1.he does not say so
expressly. Accordingly he sentenced that accused to 12 monthst

imprisonment and I thil1k this was quite justified. It is less clear,
however, under which section of t..1J.eAct he sentenced the first
accused to 3 yearsl imprisonment. This accused was found to have
a previous comriction~ But it is clear that the trial magistrate
cannot have sentenced :r.im.in pursuance of Section 5 (a) of the
Act wr...ichdeals with accused person who have previous convic:tions
because if he did this then he would have imposed a rn:L."1i.mumof 5
yearst imprisonment. Yet, I am lL'1.ableto say for certain whether
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he acted under the proVls~ons of Section 6(1) of the Act waich
empowers the magistrate to exercise his discretion -in certain
cases a.11.dimpose a sentence less than the wj nim:umas prescribed
under the Act. I must here admit at once that the prov"'"isionsof
the said Section 6(1) are not altogether free from difficulty.
That subsection as amended by Act No.23 of 1973 provides:-

6.-(1) Notwithstanding the provisions of Section 4 or
Section 5 where a person is convicted of a schedv~ed offence
and the court is sati sfi ed tba t:-

(a) the person so convicted is a first offender; and

(b) the value of the proper:t;yobtainecl by such person in the
course of the commission of such offence or wb-ich he
att'¥pted to so obtain does not exceed or, in the case
of an' attempt, would not have exceeded, one hundred
shillings; and

(c) having regard to all the circumstances of the case,
it is just and equitable so to do,

the court may, in lieu of sentencing such person to the .IlU.n:unuID.
ser..tence of imprisoDIll.entprovided for in Section 4, proceed to
deal with such person as if this Act had not been enacted.

It would appear that difficulty arises because of the reference
to Section 5. Because under Section 6(1)(a) one of the conditions
precedent for exercising the discretion is that the accused person
must be a first offender; Yet in the openi!lg sentence this S8.Ille
subsection is saying in effect that even where under Section 5(a)
of the Act the accused person has previous convictions and there-
fore is not a first offender, this fact may be disregarded, and the
magistrate may proceed to exercise his discretion. On the face of
it, therefore, there app'ears to be a co:nflict wimin the provisions
of Section 6(1) of the Act. There is also an inconsistency arisL"'1.g
from the last sentence of' that" sU~section~'-Eecauseaccording to
that sentence once the three conditions precedent are satisfied, the
court may disregard the various minima provided for under Section 4,
but nothi.."'1.gis said on waat the court may do in relation to the
various minima provided for under Section 5 which is referred to in
the opeting sentence.

On the other hand however it seems clear.that under Section 6(1)
of the Act as amended by Act No.23 of 1973 reproduced above, the
Legisla"t'..u-eintended to extend the category of cases L"'1.which the
courts may exercise discretion and exclude the application of the

,This.appears to be so for the following reason. Before 1973



the discretion of the courts to exclude the application of the Act
as limited only to cases falling under ,Section 4 of the Act. But
Act No.23 of 1973 ~ecifically makes reference to Section 5 thus
extending that discretion to cases falling under that section also
and in this connection it is significant to note that the referencel.
to Section 5 was the only amendmentintroduced by the amendingAct l:
No.23 of 1973. It would seem from tbisthat Parliament must have
clearly contemplated extending the discretion of,the courts to c6v
a wider range of cases u.."'1.derthe Minim.umSentences 'Act. To be more!'
precise Parliament intended to extend that discretion to cover the(
cases falling under Section 5 of the Act except cattle theft and
robbery which are expressly excluded from such discretion by SectiO'
6(3) of the Act, and the fact that in the last sentence of su~seci'
6(1) there is no corresponding reference to Section 5 which is men'
in the opening sentence was, in myview, only an oversight;

AgaiUst the backgroUnd, therefore, I think that in the face 0
the said conflict and inconsistency within su1::-section 6(1) of th
Act as amended, the provisions of the subsection must be constru
in such a way as to give effect to the ihtention of the Legislatl
Accordingly I think that the proper interpretation to be put on
su~section is that the court may, in a suita1:il..ecase, exercise
cliscretion arid exclude the applica. tion of the' Act even though
accused has previous convictions, or he was otherwise liable to
sentenced to a minimumterm. of imprisonment under paragraph (d)
(e) of Section 5~ Tbis view appears to be ;supported by the
that wbile the section extended the discretion to cover cases
falling under Sectionj 5, there is no indication that discretion
limited to certain cases only falling under the section except
provided under Section 6(3) which, as already noted, says that
discretion is not exercisable in cases of cattle theft and robb~
Thus upon reading the whole of Section 6 the clear impression on.e·~
gets is that the discretion of the court extends to cover all the'
cases under Section 5 except cattle theft and robbery. However.':1;

seems to me that discretion in favour of cases fa.lling under Sec.:
5 should be exercised very carefully arid in the most deserringc,
only, otherwise the, various In; ni ma prescribed under that sectiori~
could easily be rendered meaningless. In other words if, as in·r
case for instance, it is sought to exercise discretion in fav0UI'~'
an accused whohas previous corwictions, there ought to be veI:3}
good or com;pelling reasons for doing so. Now, in the instant
the accused, as already noted had a previous corwictiollo But
value of' the property stolen ~a cake of soap) was clearly negli
The circumstances attending the commission of the offence could
be said to be aggrav-ating. The theft was not a cleverly pl '
and it would appear that the accused who was working as a port
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cumbed.to temptation and. picked. up the piece ~f 'soap wbich r..ad.
pped in the port area and. kept it for himself.

Therecord shows that -the accused was given no opportunity of
ing sometbi.."1.gin mitigation. This was anerro:c'; Allocutus is
jJrrportant right of an accused person and magistrates shodd
'rq~ ,ensure that the accused person is given oppor"turl..ity to
•....cise it because he may have something to say wt'2.chcould
huence the magistrate to exercise discretion in ~..is favour;

Considering all the circumstances of the case I tb-irik:that i::'
~ trial Magistrate had properly directed :b..imselfon the question
sentence he might well have found that this was a fit case in

tcll to exercise discretion and exclude the application of the
/limumSetnences Act. I would t.~erefore give the benefit of the•.f;'.bt to the accusea, and in exercise of the revision powers of tb-is•.~t I reduce the sentence of 3. years! imprisonment to one wbich
1 result in the immediate release of the accused from prison ••
t is to say the accused is to be released unless he is otherwise

~d on oomeother lawful ground. The sentence of 12 months1, .
frisonment imposed on the second accused is not disturbed ~d

1.··.;a;ny event the record would appear to indicate that he has
ready f-i.,.,j shed servi..."1.git.
I

~~ ROBERT MAKJrAITA v. REPUBLIC
t HIGH COURTCRIM. APP. 256-:MZ-74, 21/4/75

"I LUGA.KllifGIRA,AG. J.
I
,I HEm:i-
t

To found an offence under S.284A of the Penal Code, it
must be proved that an employee has caused his employer
to suffer pecuniary loss by any wilful act or omission,
or by :b..:i..snegligence or misconduct or by reason of bis
failure to take reasonable care or to discharge :b..is
duties in a reasonable ma:nner.

LUGAKmGIRA,AG. J. - I allowed tbis appeal at the clo 8e of the
~ear.in? and ordered the appellant's release; I reserved my reasons
or dOJ.ngso wbich I will now give.

thThe appellant was charged of stealing by servant cash Shs.13',273/30
o:tprop~rts. of Bukoba Development Corporation a."1.din the alternative
~~caSJ.orung loss to a parastatal orgar..i.sation c/ s 284Aof the
\(/ COdeto the extent of Shs.13,OOO/-. After making his own



calcula tions, the trial Magistra te found that there we. s only Shs.
1,580/30 which was not accounted for and entered convictions for
theft of that sum and in the alternative count. He sentenced the
appellant to 3 yearsl imprisonment.

The facts may be briefly summarised" The appellant Was employed
by a Corporation, otherwise referred to as B~ECO, as a butcheries'
manager. In September 1971 he was given Shs.100,000/- to purchase
cattle in Sukumaland for slaughter in Bukoba; In Sukurnla.YJ.dhe
hired the services of 1'.W.l, Selema.YJ.iRumole, to purchase the cattle
for him: Various transactions took place between these two people~
At the end about 340 head of cattle were landed at :Bukoba. The
appellant then presented his financial report to the 3lJDECOBoard
of Directors. It transpired that he had advanced Shs.13,000/- to
1'.W.l to purchase more cattle and there was a balance of about
Shs.l,274/-: unaccounted for. Twice the appellant returned to
Sukumaland to' col,lect the cattle or t.."lemoney but got nothing from
1'.W.l. He was arrested there on the second occasion and charged
as above.

The trial Magistrate, after noting that 1'.W.l had a fraudulent
past and was unreliable, found that he received a total of Shs~
94,440/80 trom the appellant. There was then a balance of Shs.
5,555/20. He also found that Shs••3,254/90 was paid to shippers at
Mwanzaleaving a balance of Shs.2,300/30. Incidentally, I am not
concerning myself with the accuracy of the figures but taking them
down as they appear in the judgment. The trial Magistrate then
found that t."le appellant paid Shs.300/- to 1'.W.5 and " supposedly"
Shs.720/- to 1'.W.7, the BUDECOofficials who accompanied him, as
their allowances. This'reduced the balance to Shs.l,580/-. He then
convicted the appellant with theft of this sum.

3urprisingly, the balance arrived at by the trial Magistrate
vilashigher than tb.at arrived at by the BUDECO'accountant, 1'.W.6.
In fact, the accountant does not seem to have arrived at any
balance at all" He said, ttIam not exactly sure how much balance
the accused should have. The Shs.13,000/- was alleged to have been
given to 1'.Wol in order to b~.cattle for the Corporation. There
was a balance of over Shs:l,274/-. The accused never accounted for
t..~s money." Be that as it may, the trial Magistrate also found
that the appellant used Shs,,272/30 for his own lodging and food:'
But he omitted to deduct tbi s from the balance as he did with the
allowances of 1'.W.5 a.YJ.d7.

Apart from this, there were other UJ.'1~owndisbursements which
the trial Magistrate had in J:!li.."ldVlhich were never known LYJ.money
terms. He pointed 'Jut, for instance, that "no evidence was led by
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;he prosecution on this aspect of' expenses f'or hiring the truck or
iriving cattle other than the evidence of' P. W.l. This also L"rJ.cludes
tems on which P.W.l was doing this job on behalf' of' the Corporation
and Whether the purchase prices did not include agency f'ees. Having
~ntertained doubt on this issue the benef'i t must go to the accused."
~ f'act he gave the appellant no such benef'i t. He went on to deal
II'ith cases where there was known payments and com;pletely ignored
:Jis above remarks. To this must be added the fact t.'lJ.atthe appellant
:lad a Corporation car and a driver. It cannot be conceivably said
that the car was running without petrol or the driver was goi!lg
without f'ood. The magistrate found that there was no fNidence tr..a.t
the appellant had an imprest besides the Shs.1OO,000/-.

b. taki!lg all these into consideration and considerL"rJ.gthe
small balance of' Shs.l,580/- arrived at by the trial Magistrate,
I think a bette'r and concerted effort at accounting would have
~evealed that the appellant had legitimately accounted for the
entire sum given to him. It theref'ore f'ollows that the prosecution
did not prove thef't of' the sum oha.:l;lgedor any sum at all. The
conviction on the f'irst count was therefore unsound.

The appellant had been alternatively charged with occasioning
the loss of Shs~13,000/-:- to BUDECO.This is the money Which the
appellant lef't wi th P.W~l to purchase more cattle: There was a
paymentvoucher E:x:h; G; whict. showed that P.W.l received this mone;y-.
Thewimess denied receiving the money but the triai Magistrate
disbelifNed him because of' his fNasions and uncertainties on so
ma.n;yissues. To f'ound an of'f'ence under Section 284A, an. employee
must cause his employer to sUf'f'er pecunia:ry loss, etc., "by any
VIilf'ul act or omission, or by his negligence or misconduct, or by
reason of his f'ailure to take reasonable care or to discharge his
duties in a reasonable manner."

It does not appear from the evidence that the BtIDECOmanagement
wereparticularly displeased when they were inf'om.ed of' t..~eadvance
P~ent of' Shs.13,000/-. It is when the cattle were not forth-
~ that they became restless and ordered the appellant to return
o Sbinyanga and b:r:L."1.gthe cattle or the money~ Indeed, P. W.l

SUbsequently sent a telegram, which was not tendered, advising the
.:pellant, llNjoongtombe wako tayari". The appellant ret'ur!1ed there
~t P.W.l gave him no cattle saying some had died. That was
»ecemb 1 '.JatRh.;:':' 971. He returned there again in January 1972 and waited
~~anga as P.W.l was purportedly looking f'or cattle. He was~:edbefore the cattle were brought. T.hese ef'forts on the part

e appellant do not indicate that he acted Vi'i.lfully when he
ced t..'1.emoney or acted negligently or failed to take reasonable



careo I should on my part observe that it was not a wise thing to
aav-ance the money, al thougn 1'.W.l and the appellant were ,long
ac~uintances and actually friends, but the appellant does not
appear to have acted with mala fide. It was upon the prosecution
to establish on evidence the existence of such a dirty mind or the
appellant's negligence or indifference Sl.bse~uent to realising that
the money was at stake. This the prosecution failed to do and
appellant was entitled to an ac~uittal.
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It was for these reasons that I ~uashed the convictions, set
aside the sentence and ordered the appellant's release. The
Republic was also disinclined to support the convictionso
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31. GODFREY MACHANGE y. RE:PUJ3LI C
HIGH ,cOURT'CRIM. A:PP. 11' (-MZ-74, 21/3/75
KATITI, AG•. J.

1) Whenthe question of credibility !depends on the deme'
of the wimess in court, the trial c'ourt stands at an
advantage, but when the views upon argumentative
~erences from undisputed facts are to be made, bo
the trial and appellate courts are in the same posit~

2) Under Sec. 151 Co.P.C. the cO-Jrt has power at any sta.·'
of the trial to summon any person, not already call
as a wi mess, to give evidence if it is essential to
just decision of the case.

3) The use of expert opinion is an exception
rule that oral evidence must be direct.

KATITI, AG. Jo. - llie appellant Gocttrey .Macb.a.ngeWc:l.S charged,
and convicted before the District Court Shinyanga and sentenced
term of three years imprisonment the sentence falling under the
purview of the MinimumSentences Act 1972. The appellant aggrieved
has appealed to this Court against both conviction and sentence.

A recapitulation of the, evidence of this case is necessary to
have a proper perspective of the case. The facts are that "the
appellant met Po.W.l for the first time on the eve of 5/4172 at
the place known as the Ushirika Bar L"1. Shinyanga.. One Dr. San~we
of Shirlyanga introduced the appellant to P.Wo.lJosephat Machar as
Dr. from :BugandoHospital. After this normal conversation in



P.W.l anrious to help , asked the accused if he had his cheque
bookbut when the appellant indicated that he had left his cheque
book-a-t MwahzaP.W.l sUggested to the appellant to buy a
countercheque.. P.W.l gave the appellant a cO"LIDterchequeNo.
256251 and advised bi.m.that as this cheque was for Shinyanga the
appellant had to cancel ItShinyangalt and substitute ItBukoba" and
sign against these alterations. The appellant is said to have
signed against the alterations, signed as a drawer, on the face
and the back of the cheque and drew 300/- at the counter after the
necessary authority from the P.W.1. This cashed cheque was sent
~ BukobaN.B.C. branch only to have it back to sender on 22/4/72
with remarks that the appellant had no account at Bukoba. As a
result a report which led to his arrest was made to the Police
Station. The cashed cheque was tendered i..."1Court as Em. A by
P.W.2 only to be conf'imed by P.W.3 P.J. Muguzi the WJanagerof
I.B.C. Bukoba that although his branch received Exh. A in the
nameG. Machar--theyhad no account in the name of such a customer
andan endorsement "No account" had to be made. This cheque VIlaS

tlispatched back to Shinyanga •

. E~ed by the appellant, P.W.3 inter alia told the court
that J.t a person is known and trusted he can be allowed to draw
lIlOney at one branch it: he has or it is believed he has the money in
:other branch. Richard Drula P. W.4 a bank clerk con:firmed cashLng
a: ~c?Used1 s cheque after satisfying himself that :i. t had been
~u nsed tor payment by P.W.l. He identified Exhibi 1; A as the
bequeand added that he cashed it after requiring the appellant to



sign at the back of the cheque. He added that he examined the
cheque and that it had three signatures and it would appear he
would not have remembered him but for the introduction P.W.l
made that the holder was a Mr•. Machar.

With the above prosecution evidence Section 206 C.P.C. was
administered to the appellant who elected to give a sworn
defence and call witnesses: It is conceded by t.he defence that the
appellant was in Shinyanga on the eve of 5/4/72. In the evening
the appellant visited the Area Commissioner Mr•• Kassian with whom
he went to UshirUre Bar. Subsequent to his arrival in came Dr.
Sangawe after whomcame P.W.l Josephat who greeted them from a
distance.

The auuellant goes on to state that at about 9030 p.m. PoW.l
came to him and requested a lift at 20/- renumeration and that as
a wrangle insued as a result of his persistent refusal to grant
PoW.l t 8 request the Area Commissioner intervened. It was after
thi s that P. W.l 1eft threatening and saying "We will see. II Next
day the appellant went his way to Mwanzaand on his way back 8 days
later he was arrested at the Petrol Station in Shinyanga. The
appellantt s witness Pandya--narrating the counter cheque procedure
told the Court'that a counter cheque is issued when the customer
has no sufficient money in the bank and al so when the customer has
forgotten his cheque book and that tr~s can be cashed after the
signatures have been found correct. On the question whether a
customer baving his account in Bukoba could cash his cheque at
Shinyanga, D.W.l said that this was possible if the customer is
in tro duced by another customer known to the bank.

The above evidence L~ short was the basis of the conviction.
I made a deliberate effort to· go to this length in view of the
grounds of apreal filed. What is inevitable on the record should
be a concession that L~deed the appellant did visit Shinyanga and
was actually seen by PoW.l at close quarters and mistaken io.enti ty
would be inadmissible if lodged. P.W.l and P.W.4 do testify that
the appellant did visit the N.BoC. on the morning of 6/4/72 and the
evidence of P.Wol does show that the appellant did claim to have a
current account at Bukoba and that he needed money. Believing the
story against the background of the L~troduction made on previous
night P.W.l did give out a counter cheque which the accused signed
before casb~ing at P.W.4ts counter. P.W.4 also points out that the
appellant ",as introduceri to him as a Nlr. MachaI' before tr~s cheque
was cashed. This means the appellant signed before P.W.l and P.W.4.
If P.W.l can be claimed to be telling lies against the appellant
because of the al2.eged night i.~cident, what would be the reason why
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p.W.4 should tell lies against the appellant. .Andthat the
appellant did sign the cheque appears corroborated by P.W.4. The
magistrate having- sea."'1the witnesses himself and certainly observed
their dem.eanouxwas, a better judge as to their credibility. On
record his f-;nding that they were believable cannot be easily shaken••
As Sir John Coleridge put it in R, v. Bertrand (1867) L.R.I.P.C.
520,533:-

Whenthe question of credibility depends on the dem.ea."'1oUT
in the box, the manner in which the witnes3 answered and
'ay how he seems to be affected by the question put and so
on, the trial JUdge has an advantage. But :whenthe'views
upon 'argumentative inferences from facts not disputed the
Court of appeal is really in as good a si tua tion as the
trial judge.

As can be observed there are DO argumentative inferences from fac't
upon which this Court can, or may put itself' in a position to judge
otherwise the credit worthness of the above wimesses. This means
the trial Magistrate having believed P.W.l and J?W.4 as he appears
he was entitled to do it should be taken to .meanthat he rej ected
the appellant! s defence w:b.ichaga.L"l in the circumstances he was
enti tled to do. Just like the trial Magistrate I just cannot see
virry P.W•.1 should say IIwe will see" to a person he had just seen
and for such a short wh:Lleand even go to the extent of involving
his banking profession, This disposes off' ground 8 and 9.

it is contendedtha t Dr. Sangawe and Area Commissioner Kassian
should have been called by the prosecution. It is my view that th e
prosecution having a duty over its case, it is for the prosecution
to knowwhich witness to summon, The Couxt can summonwitnesses
indicated to be material to the case and these witnesses are
nO~lly shown in the witness application forms filed by the
,prosecution. This is in compliance with Section 145(1) C.P.C.
whichstates:-

If it is made to appear that material evidence can be
given by or is in his possession of any person, it
should be lawful for a Court having cognisance of any
criminal matter to issue a swmmonsto such person
requiring :b.is attendance before such Court or requiring
to. brL."lgand produce to such Court for t..'le purposes of
endence all documents and writings in his possession of
or power which may be specified or otherwise sufficiently
deSCribed L"'1the summons.



As the Court is no investigating machinery it has no means and it
is not i tsduty to know in, advance who would give material evidence
except where Section 151 C.E.C. is applicable in the interest o~
justice. I concede however that there is power to summonwimesses
under Section 151 Cri.minal Erocedure Code, which provides:-

Arry Court may at arry stage o~ a trial or other proceedings
under this Code, summonany person as a witness or exam ne
arry person in attendance, though not summonedas witness,
or recall and re-examine a.:n;yperson alread;y" examined, and
the Court shall SUIIIID.onand examine or recall and re-e:x:a.rrrine
a.ny such person. i~ his evidence appears to it essential to
the just decision o~ the case.

As the re~ord shows the Area Commissioner :[assian, and Dr. Sangawe
came in the appellant t s de~ence and it would appear they were not
material to the de~ence otherwise he "WOuldhave them summoned.
As ~ar as Dr. Sangawe is concerned the appellant is himseil recordec.
as having said the ~ollowing:-

I am dispensing with the evidence o~ Dr. Sangawe. It is my
view that the evidence of the Bank Manager, one Eandya is
enough. I am requesting the Court to write the judgment.

It ~ollows there~ore that the trial Court neve±' refused to ca.J..l
any witnesses the appellant might have needed: The case took a
year waiting for defence witnesseso In the circumstances it is
my humble view that there were no circumstanc~s. Wc?XI'a!ltingthe
courts application o~ Section 151(1) o~ the C~E.C. as the evidence
of: them does not appear essential and particularly in the event o~
the appellant himself refusi.ng to call them although this would
have been i.mmaterial to the Court's decision.

"Another ground of appeal is that no handwriting expert was
called to compare his specimen signature and the signatures on
the cheque in question.: If E.W.l and E.W.4 saw the appellant
sign in front of them and they easily point that out I cannot see
the ~orce o~ this ground; The evidence is vehemently categorical
that the appellant signed first before E.W.l and later-P.W.4. Both
P.W.l and E.W.4"did see him sign. The very cheque number was noted
as 256251 and sent to Bukoba. P.W.3 identi~ies it to be the very
cheque he sent back to Shinyanga with an endorsement "No account".
In such circumstances I cannot see the use~ess of the hand-
wri ting expert.
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I must poin-: out here and now that the use of expert opir.ion
is an exception to the general rule that oral evidence must be
direct evidence. In this case we ha"Veoral direct e"Videncethat
the signatures shownwere made by the appellant and certainly a
handwriting expert is not in a better position than t..he one who
has seen with his senses. Section 61·states:-

All facts except. the contents of documents may be pre"Ved
by oral evi.dence.

Section 62(1) - oral ev""i.dencemust in all cases whate"Ver be direct
tba.tis to s8\V-

(a) if it refers to a fact which could be seen, it must be
the evi.dence of a wimess who says he saw it •

•
P.W.l and :P.W.4.tLa"Vingseen him. sign that is the best evidence for
even assuming a handwriting expert is admitted bis opinion can
never be conclusiv:e. The weig.ht to be gi"Vento such opj.,.,jon was
rightly described by Lord Birkenheed in Wakefield v. LL'1.coln(1921)
90 L.T.? .C. 174 whenhe said:-

Let me say a word about handwriting eJ.."Perts. Let every-one
be treated with proper respect, but the evidence of
handwriting expert is sometimes misunderstood. A band-
writing expert is not a person who tells you, this is the
handwriting of such and such a man. He is a person who,
habi tuated to the examination of handwriting, practised
in the tasks of mald ng minute exa.m:i....'1.ation of handwriting,
directs the attention of others to t:b.ings he suggests are
similari ties. That, and no more than that is :b.is legitimate
province.

Andon this very issue the Oourt of Criminal Appeal in R. v. Padmore
(1930), 46 T.L.R. 365, held inter alia:-

I think the expert witness and possibly the magistrate may
have fallen into the error of treating handwriting ev:Ldence
on the same footing as finger print evidence. There is a
pre~ption that no two persons ha"Veidentical finger prints
but there is no presumption that no two persons have similar
handwritinge

~7ed people c8J?easily and at will change their handwritings •
ls therefore my view that the trial W.Iagistrate was right -in

accepting the oral evidence on this aspect. OpLl'Jionevide!lce
howeverexcepted cannot take precedence ever direct evidence~



Ground No.5 is not material to warrant serious consideration
and ground 6 is equally trivial for it is on evid~nce of P. W.l that
he trusted that the appellant had the money in Bukoba N.B.C. branch
and this was not contrary to banki..ngprocedure as this was even
supported by the appellantts own witness Pandya the Manager, N.B.C.
Sbinyanga when he said - I quote~-

If a customer who is having :his money at another branch say
Bukoba and if such customer is introduced by another customer
known to the Bank off'icial that customer may be allowed to
draw the money despite the fact he is having no number of
his account.

This actually confirms the procedure already given by the Bukoba
Manager whEm.cross-e:x:a.minedby the appe.llant. This therefor
disposes off grou.:t1;d8.

From the' foregoing it is clear that the trial Magistrate did
properly direct bimself on the law and evide.."'1ceto come to the
conclusion he did. The appeal against conviction fails and the
sentence i::; upheld.

. 32. JASIDN MA.SENGULA. v. REPUBLIC
HIGH COURT CRDIl. APP. 435-:MZ-74, 14/3/75
KATITI, AG. J.

1) A charge may be amended at any stage of the trial up
to, and excluding jUdgment, provided always the
accused is granted an opportunity to make a fresh
plea to the amended charge and recall any witnesses.

2) Where a charge of stealing relates to property found
with the accused, it must be proved beyond doubt tha t
such property is the same as the one alleged to be
stolen.
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K~TITI, AG. J. - Obvious as will be shown hereurlder Section 296(1)
of the Pe.."'1alCode creates one offence since theft or for that matter
felony committed within the buildi.."'1gafter "breaking" and "en trJ'1 is
not according to the interpretation of the section independent of
the "~1.dng' and "enteri..."'1g.t1 Studi.ous observ-ation must reveal
that t:..'1.ereshou~d be no confusior.. between Section 296 and 294 of
t..."""lePenal Code. For clearly Sect:"on 294(1) the burglary a..'1.d. 1:1o':.se



breaking section stipula ted that br ealdng and p.n tering IIany building
tent or vessel used as a humandwelling with intent to (;ommita
felow therein is guilty of a felony which may be burglary or house
breaking depending on whether it is night or day; Thus it is myview
that the distinction is so clear that a proposition for an authority
in this direction is unnecessary II

The trial Magist:re.te realised in the course of judgment that
acillally the two charges preferred against the appellant were
misconceived. He therefore at that late hour proceeded to amend
the charge and entered a conviction under Section 296(1) of· the
Penal Code. As pointed out Section 296(1) of the Penal Code creates
only one offence - breaking into a buildingandcommi tting a felony
therein i. e., theft in this case. For completeness I quote
hereunder - Section 296(1):-

Any perso:c. who breaks and enters a school house, shop
warehouse store, workshop, g8.ra.ge, office or counting
house or a building which is adjaCent to a dwelling
house and occupied with it but is not part of it or any
building used as a place of worship and commits ~_felony
therein ••• is· guilty of a felony and is liable to

. imprisonment for ten years.

Thusit is very clear that only one ofi'ence is created by the
compoundingof the elements showntherein namely:-

(1) Brea"king and entering any of the

(2) Four types of builging:-

(a) School house, shop warehouse, store workshop, garage,
office - or

(b) Counting house, or

(c) :Bui.lding ajacent to a dwelling house and occupied with
it but not partoi' it - or

(d) A~ building used as a place of worship

(3) And commits a felony therein.

Thus although the offence created by the above section is only
one the charges preferred in this case were two counts as shownabove.
Howeverthe trial Magistrate having noted t:b.is irregularity proceeded
to purport to amend the said charges in the jUdgment and convicted the
appellant u...'1.derSection 296(1) of the Penal Code. The most honoured
Principle in- the administra. tion of ~Justic e -is· the t the accused person"

._----~



must know of the charge he stands prosecuted. Tbis necessary
knowledge enables him to prefer bis defence to the extent of his
ability. It is for ~~s reason that Section 293(1) of the
Criminal :Procedure provides:-

T..."lesubstance of the charge shall be stated to the accused
person by the Court and he shall be asked whether he admits/I
or den.tes the truth of the charge.

Of course it ID.B\Y well be that there may be reason for the amendment;:
of the charge in which case Section 209 of the Criminal :Procedure
would come into play. Section 209(1) of the Criminal :Procedure
Cap.20 provides:-

:Provided further that, where a charge is altered under
this subsection, the accused may demandthat the witnesses
or any of them be recalled and give their evidence afresh
or be fuxther ~ros&-e:x:aminedby the accused or his advocate
and, in such las~entioned event, the prosecution shall
have the right to re-examine a:rry such witness on matters
arising out of such further cros&-exa.m:ina.tion~

Where, at any stage of a trial, it appears to the couxt
that the charge is defective, either in substance or fom.,
the court may make such order for the al tera tion of the
charge either by way of ....mendmentof the charge or by the
substi tu.tion or addition of a new charge as the court thinks
necessary to meet the circumstances of the case unless,
having regard to the merits of the case, the required
amendments canno-t·belllade without injustice, and all
amendmentsmade under the provisions of t:b~s subsection
shall be made upon such terms as to the court shall seem
just:

:Provided that, whe~e a charge is al ter9d as aforesaid,
the court shall thereupon call upon the accused person to
plead to the altered charge:

As is obvious in this section the amehdlnentof a defective
charge is permissible at a:rry stage of a trial and it is mandata
that the accused person be given the golden opportunity of plea
to the amended charge and further be allowed opporttmi ty to rec
wi. tnesses to give evidence a~resh or for fuxther cros&-exami.:a.a
It goes without S8iY"ingand categorically obvious -that since the
above referred to oppor-tunities can hardly be given to the ace
during the judgment, I would therefore add that for the purposes,
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i.bis section at any stage of the trial should mean stages from
aipent up to and excluding judgment. In this I am supported
BiXOnJ' s observation in Renublic v, Salehe Ruhm 1973 L.R. T.
~ in wbich an amendment to the charge having been effected in
judgment, the learned Judge had this to $'9-y:-

As will be noted, the Section (209(1) of the Crimi.nal
proced:urE'!Code) commenceswiih "where at any stage of a
trial ••• , m.ich means whatit sa:ys, that any stage of
a trial court may, in certain circumstances amend the
charge, but not ~hen a trail has been completed, as it
was in this case. Further the first proviso expressly
states, 'Where a charge is altered as aforesaid the court
shall thereupon call upon the accused to plead to the
al tered charge: Tb.a.t is mandatory and a court could
hardly call upon the accused to plead to an amended
charge after cOIDpleting the trial, and as there is a
further provision, that the accused may demand the
recall of any wimess who has given mdence which
could ba...-dl.ydo after completion of a trial.

is therefore obvious that the amendmentin the jUdgment was
ted and thereiore irregclar and Section 209 of the Crimi.n.Si

cedure"Codebas no application on that stage. However it is my
w'that such an irregula.ri ty would no'~ go to vitiate conviction
therefore curable under Section 346 of the Criminal Procedure

e as amendedby the Written Laws (Miscellaneous Amendments)Act
and the charge is taken as amended to breaking· into a building

committing, a felony therein c/ s 296(1) of the Criminal
edure Code.

I have dealt with the above on the assumotion that the
'ction was on the evidence appropriately ~ntered, As one of
groundsof appeal contends tba t the prosecution evidence
ared from insu:fficiency in support of the charge I have a duty

look at the conviction whose propriety has been attacked both
the"memorandumof appeal and by appellantl s advocate Mr. Tukunjoba
the bearing of t...'lesame from several fronts. The first being
:t there was no evidence to sustain conviction on the charsed
t.and that identification of property left a lot to be desired.

:tfhe evidence adduced by the prosecution i..1J. the Court .below is
UPonthe detention Of one Abdulrasul Jaffer Janmohamedof

his guest house known as Rose Guest House and' all. that it
d were confiscated and some other property handed to

~olice for custody and the key. for the said Quest House handed
• ASP Kabale - P.W.l



r""·

On 6/5/74 while P.W.l was on Town"patrol he got infonnation that
the Guest House had been broken into on the previous night; P.W.l
proceeded to the scene in. the company of Sgt. Major John, Detective
Ludovick. According to P.W.l Room2 was unlocked and one sponge
mattress, 2 bedsheets and one blanket missing, Room3 partly closed
but two bedsheets, one stool and a pillow missing Room4 unlocked
with two bedsheets, conical mosquito net missing and RoomNo.5
sponge mattress missing. However the version of P.W.2 :B.697/D/M.
Jobn who was also present is different. To him one sponge mattress
a."Yldone bedsheet were missing in RoomNo.3 three bedsheets and
mosquito net and pillow missing from No.3 and two bedsheets missing
from RoomNo.4.. This variation may have been caused by lapse of
memoryperhaps compoundedby. imperfect sense of observation. What is
therefore certain and established is that the above items were
missing from the rooms. However it is not clear whetherP.W.l ever
took the inventory of the articles involved at the time he took over
the key. This.may well be insignificant but f'urther more although
we have on evidence the condition of the doors when P. W.l went to
the scene but it is no Where"established that when P.W.l locked the
main door did also lock or close the rooms nor is it clear that there
were other entranoes and if any, they were closed or locked: I cannot
say t:bis is heal tlypo sinon and the trial Magj.stra te made no firlaitig
on t:bis.

Upon information received the appellant! s bouse was searched in
the presence of P.W.4 and the following were ceased:-

(i)
(ii)
(iii)

(iv)
(v)
(vi)

5 bed sheets of different colours,

One pillow fitted in its pillow case,

Conical mosquito net,

Two.matresses - one sponge and the otller spring,
Khaki shirt (New),

The bedsheets ceased were compared vir:i th t..l1.0se obtained from the
Guest House as sample a.'"1dwhich bear ~. G.E. Label. The bedsheets
seized from the appellant!s house had thei~ corners cut and
without R. GoB. Label. 311.tit appears the pro secution t s suspicion
was that the cut corners were the areas where R.G.H. had been
appendaged although the appellant did .maintai n that he did cut the
corners as identification .marks as he had preViously been a victim
of thefts. Of course it is not rare to fL"Yldpeople who are extremely
scrupulous with t.'1.eir property a."ldin this event although the
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pro secu tion rs susp:J..c:J..onmay in· the circumstance s warrant sy:mpathy
-but suspicion as such is a vocabula~ that has no relevance in
crimi.nal law jurisp:r;udence;

Still muchmore ilIl;portant is the established fact that this
property is alleged to have been stolen from Rose Guest House: The
appellant was never caught stealing and therefore the evidence is
circumstantial and identification of property seized from the
appellant! s house as being the complainantf s is very cru.cial. An
a.ttempt at identification was made tr..:roughP.W.::;Hassan Mse.kwa.,P.W.6
Honorata Makobabot...'1previously in the employment of Abdulrasul Jaffer
Janmohamed. Both said that some bedsheets seized from the appellantfs
house resembled those stolen from Rose Guest House. But tb.ings or
articles that resemble under this sun are so ma.nyand rrumerous that
human errors in respect of the same are not lIDcormnonat all. Of
course Mr. daffer himself never gave evidence. On identifiq~tion
of sj;o.len property it is my view:.tha t th,e property mu..sj;.,be_ide;r:tt;L~ied
beyond 'reasonable doubt that they belong to the owner - comnlainant:-
:tn this case as I pointed··out above-··fdent:Li:Lcation··of prope;ty is ... ---..
admittedly. so scanty that pervasion of doubt loo.ms prominently; With
tbi.s_~.d the fusufficiency of evidence· on breaking into a building
allowing this appeal becomes a matter of urgency. This appeal is
therefore allowed, conviction quashed and ser:tence and any order
relevant and persuant thereto set aside. In this event the
question whether or not confiscated property becomes the property
of the Government does not arise but of course on record the order
for restitution of property to Govermient was misconceived as the
charge sheet showJaffer was the complainant.

'33,. TEDDY LUCAS vO BEP0J3LIC
HIGH COURTCRTh1.APP. 549-MZ-74, 6/6/75
KATITI,. AG. J 0

1) Where an application to treat a prosecution wimess
hostile is granted, the court must ensure that such
witness is given an opportunity to explain the
:L."1consiste.."1cybetween his statement and the evidence
given in court.

2) It is a fatal irregularity for the cou.rt to treat the
statement of the hostile witness as evidence and rely
on it to convict.

3) Normally a hostile 'Witness is no+' a reliable witness
and his evidence is of little, if any, weight.

Appeal allowed.



KATITI, AGaJ. - The appellant was 0 charged with corrupt e
transaction with agent contrary to S.3(1) of the Prevention of a
Corruption Act 1971; convicted and sentenced to three years h
imprisoment.. Aggrieved by both sentence and corrviction he seeks - a:
to appeal to this Court. :Before I go to the substance of the t:
appeal, I have a duty to question the fom of the charge preferred e:
against the accused. As is shownabove, it is corrupt transaction OJ

with agent cis 3(1) of Act No.16 of 1971 but it appears that the °df
appellant being an employee of Mwatex is the one who is alleged to dl
have solicited the bribe in questi0lle If this is the case then the i:
charge should read corru;pt transaction by agent cis 3(1) of Act No. m<
16 of 1971 for if the position were actual~ the charge was @
corrupt transaction with agent meaning some other person is 0:
inducing the appellant to corruptly receive consideration, then b!
the charge should be as it is above. In view of what me results 01

of this:; case are I shall not deal with this problem. As evidence Sl:

shows, this appeal is bound to succeed, I shall not go into il
the effects of such irregularity. K:

t1
NowI come to "the particulars of the offence. Again the &1

particulars of the offence appear to have been clumsily set. The &1
draftsman of the charge appears to have used conjunctive and la
disjunctive expressions without caring their effects on the 1:1
charged offence; The most important part of the particulars of e:l
offence which is grudged by this Court is as f(;)llows: "Did 90(

corruptly solicit, accept or obtain for himself:" The setti..."lg •
of the particulars of offence in disjunctive and conjunctive
fom nonnally raises the danger of duplicating offences. For
example, one could say to corJ:"J.ptly solicit is an offence which 0'

is different from the offence of corruptly accept or obtain so
tha t when all are put together and disjunctive expression used,
it becomes very difficult for the appellant to defend himself in
my view. :But as I said before, sL.'Ylcethis appeal must succeed on
different grounds, I do not intend to dwell on this legal
technicality at all.

At th~ hearing of appeal, the appellant did vigorousJy
contend:- ~a) that the magistrate erred in treating P.Wg8 as __
hostile witness as no proper application v..asmade to that effect,i~k
(b) the complai...'18.rltsaw the appellant for the first time atl
K:i.limanjaro :Bar and he could not have given the money so immediat<
without i...'Yltimacy,(c) that in :,{iewof the fact that some policelIl
had come to arrest him after receipt of that corruption money, th~
appellant could not have escaped so easily, (d) that the magistra:'
did not insist on adducing the evidence of the powder alleged to
have been found on different parts of t:b.is person. The State



It appears that Augustino a police officer after reactd-~g
te:x:left for destination unknovvnfor when P. W.8 came back,

tino was not there. It is,not knovvnwhether Augustino o!'~y
tended to escort P.W.l and P.W.2 to Mwate:x:gate. However, it

d appear tr..at P.W.l and P.W.2 did convey the message to
tino that the appellant wanted 400/- as corruption money and

:t this aJIlO'llllt should be given to him at Igoma :Bar. I t would
,pearthat Augustino the police officer decided to lay a trap
. t the appellant and hence he got 400/- from the police:-

is no evidence up to this level that the numbers of the
cy notes were. ever taken dovvnand the onl;y person who talks

the numbers is P.W.4 incide..'1.tally a c:..vilian~ None of the police
oers ever told the court that the numbers were ever recorded
ere. Again there is no ev'"idenceat all that t2cis money was
treated with any powder.

On the day they were to meet at Igoma and before zuch meeting,
.ae8sa.~eis said to ha·..~e come that the appellant would meet them at

Jaro Bar and a procedure whereby the appellant was to be
d With the money was contrived - tr..at is P.W.l was to hand

to the appellant. After handling the money to the



appelia..."'1.t:f.W.l was supposed to go out as a signal. The appellant
did actuall;!, go to Kilimanjaro Bar and it is (=laidthat when he went
to the Bar and after being in troduc ed to 1'.Wo:+- and 1'.W.2 the
appellant said: "Fanyeni 180 maana" and tha~ 1'.W.1 handed him 400/-
which the appellant put in his shirt pocket. 1'.W.l as pre-arranged,
went out to signal to Augustino, a police offic~r but it would
appear that there was no police officer outside. The appellant
is said to have given the money to 1'.W.8 and walked out. If police
officers were around, and came there specifically for the arrest
of the appellant, after being signalled to, where wer"" they when
1'.W.l went out? HowcomeAugustino was no where to be seen. 1'.W.l
when cro s s-exa.mined, told the Court that ac tually Augusn no Vv'2.. s in
other rooms but how could Augustino gei L11torooms if he was to be
si,gnalled outside. It ID.a\Ywell be that "this was tru.e but bow is it
that 1'.W.l Whois said to have gone out to signal to Augustino never
saw the appellant go out? It would appear that when 1'.W.l came back, ,
the appel:tan t had already gone and if 1'.W.l had no glimpse of the
appellant when departing, we wonder as to bow far 1'.W.l was from the
bar if his story is tr'J.e~ 1'.W.2 in his evidence after confirming that
1'.W.l gave 400/- to the appellant and that 1'.W.l went out to signal
the police officers and after waiting for 1'.W~1 in vain, he went
out and went his way. This shows that if 1'.W.l ever came back at
all, he neither saw 1'.W.2, nor did they meet outside the bar where
1'.W.l had gone to signal to the police officers. These stories
appear too good to be tru.e.

1'.W.3 a police officer, is the one who collected the money
4001- from the police. He told the Court that he did take down the
numbers involved but at the time gi.ving evidence and the numbers of
the currency notes he had no record of the same nor could he remember

. a..."2Y~He did go to Kilimanjaro Bar with one Inspector Machunda and
other policemen and that they did sit L"'1.other rooms waiting for
l' •W.l and 1'.W•2 to signal to the:n.~ He does not tell the court where
and When, and how, thi s ginal was to be done; Whenul time.tely 1'.W~3
went where the appellant was said to be, the appellant had already
left and could not be traced till 30th November, 1973 when he vas
arre sted. l' •W.3 further told the court tba t when they arre sted the
appellant, they took him in the darkroom where pOWderwas seen at
his fL11gers and pockets; I did point out earlier that there was no
evidence that the money has been treated with any pOWder, and even
if it had been the evidence of 1'.W.4 shows that the money was ha.11ded>.
to the appellant in the envelope and there.is no evidence that this
envelope was leaking. The evidence of 1'.W.2 also shows that the
appellant ha."1dedthe money to 1'.W.8 almost immediately it was banded
to him. To.me if the money had been treated with pOWderit was to .
defeat the purpose to put it in the envelope and if i.t was L11deecl
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enveloped then chances of the appellant1s hands catching powder
a.re not there considering the time the appellant is said to have
held the envelope; Another point of :i..mportanceis that if t..1-J.e
a.ppellant could not be arrested till next day and to still think
that tJ:1.ispowder could still, be on his hands is perhaps to
exagerate" Furthermore, P.•W.3 said that the powder was detec ted
on the fingers and pockets but P.•W.4 said that this powder was
'detected on the head and the leg. Tb.is powde:r on the leg was not
detected by P.W.3 who also failed to see any on the head. Again
if the alleged money was in the envelope and assu.rnir..gthat tr.is
moneyhad been treated with powder, I cannot see how tJ:1.ispowder
got to the leg on the day in question., P.W.6 gives another piece
of evidence which is surprising. To him the powder was in the
hair. He did not see the powder on the pocket nor see the powder
on the leg and yet P.W.6., P.W.4 and P.W.3 were together in the
samedark-room ,and for the same purpose. Whyshould they differ
in their 'testimony? Wehave the evidence -of P.W.5 he was at
Kilimanjaro Bar hopefully waiting to' arrest the appellant. He told
the court that when they were about to arrest the appellant he ran
a~but the evidence of P.W•3 is tba t when they went in, the
appellant had already gone so that it was not easy for P. W.5 to
knowthat the appellant ran away. So noted on the evidence of
these wi.tnesses, is a high degree of contradiction prOL"len.tly
~bi~-llg a destructive degree of inefficiency rendering
a.cceptance of their testimony highly dangerous; The trial
Magistrate should have noted these unsatisf~ctory featuxes.

NowI come to F.W.8. Whenhe came to give evidence and in the
course of evidence the prosecution suspected that P.W.8 was being
~stile to the prosecution t s case and in my view is that he wanted
him to be treated as a hostile wimess" His application if I may
call it so, is as follows:-

This witness is turni..."lghostile~ I would
like to read over his statement recorded;

Application granted and statement read
over~ Entered, accepted and market as
exbibi t B.

~ VIasthe procedure that was accepted' by the trial court i...'1
t1ng the wimess as hostile. With due respect, this

1l1'Ocedureso allowed by 'the trial court, is 1mknovmto the law
~kn.ow. :f I have to understand that t..lU.sapplication was made
.~ er Section 164 of the Evidence Act 1967, then the proc edure



must be d:tfferent. In WJadafiRadiba v. R. 5 E.A. C.1'.. 52 the.
Court of Appeal L."YJ.applying Section 155 of the Indian Evidence Act,
it is the equivalent of Section 164 of Ta."'1.Zania."YJ.Evidence Act had
this to say on the rig."'J.tprocedure:-

The proper procedure is to apply for leave to treat as
hostile, prove and put in, the fomer statement and then
put to the witness the passages Which are alleged to be
inconsistent v.,ri th the evidence given by the witness at
the trial" It is essential that the wimess shou~d be
given a...Ylopportu..'lity of explaining the alleged
inconsistencies as it sometimes happens that appella..."YJ.tts
inconsistencies are capable of co.m;pletely satisfactory
explanation~

This is the procedure that must bave been applied, if the prosecu"t~on
thought that the witness was being hostile to their case bL:..t it must
be noted that not everybody that gives un:favourable evidence is
hostile, for a wimess may only be :found "to be a hostile if he
prevaricates or suppress the truth in ~ endeavour to destroy or
damage the case of the party that called. As was stated in the
commentary by Sarkar on·Evidence 11th Edi tion on page 1317
lImerely .n.VL.YlgUTIf'avourable testimorw cannot .beenoUBhto declare
a witness hostile. for he might be telling the tru.t.."f1which goes

.a<rainst the Darty calli ng him. He is hostile if he tries to indure
the Darty! s case by Drevaricating or suDDressing the truth~1I In
this case and vide the procedure adopted, it is not easy to know that
P.W.8 was actually hostile to the prosecution t s case although it is

. categorically clear that after this procedure P.W.8 was in all tem.s
and puxposes considered a hostile witness in the mind of the court.

The trial N..agist:ra.te after so treating tbis man hostile wimess,
he proceeded to rely on the statement previously made by this witness
and tendered as ex.'rt.bit B to ascertain important issues wbich without
it would have remained uncleared i.."lthe minds of trial Magistrate.
The extract from the trial Magistrate t s judgment showing his heavy
reliance on the statement as if it was a piece of evidence is
reproduced hereunder:-

This conclusion is reached after also taking into
considera tion the evide...Ylceof P.W.8 Justini Mazama.the
person who w:b..ilein court was treated as a hostile witness
as Vl'hathe testif'ied to was very much different to the
statement he made to the police station exbibi t B on the
30th November, 1973 While his memory was still fresh. In
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that statement he had explairled that he had on 29th November, 1973
been approached by some people Whowere seeking to be employed
and how he had connected the same to Teddy of Mwatexnow
accused. He had also explained how this accused had
demanded Shs.200/- from each persono Also that at about
17.30 hours while at Kilimanjaro Bar the accused received
the amount from those and that in time as the accused saw
the C.LD. officers approac:b.ing, the accused took out the
money and threw it to him Justw...i after which he disappeared.
As I can see, this statement answers at least two important
ouestions which had for a while disturbed ~- consci~~ce, (1)
that the accused was really given that sum of 400/- w:b...ichhe
had solicited from the two people namely Pastori William and
.Joseuh Paschal as an inducement to find them employment, (2)
that- the money was not found on bi.m on arrest because he had
before running away from the plaoe where it was given to him
thrown it to Justini after realisL."rJ.gthat the C.I.Do officers
were approaching.
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In .myview, the above cited extract from the trial Magistrate f s
judgmentshow how heavily influenced' the i;rial IYlagistrate was by
exhibit B. It also shows that vl'i.thout a trial Nlagist:ratel s reliance
on the same the appellant would have been acquitted. As was poi..~ted
out by the learned State Attorney, the trial Magi.stra te did
misconceive legal position of the statement E:x::b...ibit B. The
statement made by the said witness is never ev-:Lde~ceat all. It has
be~ held in Sandali Idi v. R. (1952) I.T.L.R. (n) 372 thus:-

It is under tbis section that a person calling a wimess may
attack that witness once the lea-Y-eof the court has been
obtained and treat that witness as hostile. The effect of
that action is to discredit the witness and render:b.i.m
unworthy of credit not to make hi;s fomer statement evidence.
This Pri..~ciple is well set out in the judgme~t in the case
of Mabati bin Ruadiba v. R. (1938) 5 E.A.C.A. 52
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Evenif the witness had properly been treated hostile witness the
~dence of such witness given either before or after such treatment
s ~ot worth much. It has been dimini tively described _ i. eo, in

~la.er --:-.li. (1960) 2 W.L.R. 1169 that evidence by hostile vvitness
~~gible and unreliable and should not be given much weight.
• 111 Kyagante v. Uganda Cri.m..App. No.27 of 1974 (net reported)
•.•....Court of Appeal had this to say:-



must be d±'fferent. In WJadafiRadiba v. R. 5 E.A. C.A. 52 t..1-:l.a
Court of Appeal in applying Section 155 of the Indian Evidence Act,
it is the equivalent of Section 164 of Tanzanian Evidence Act had
this to say on the ri&~t procedure:-

The proper procedure is to apply for leave to treat as
hostile, prove and put in, the fonner statement and then
put to the witnesS the passages "Whichare alleged to be
inconsistent '111. th the evidence given by the witness at
the triaL It is essential that the witness should be
given an opportt.w..ity of explaining t..~ealleged
inconsistencies as it sometimes happens that appellantt s
inconsistencies are capable of co.mpletely satisfactory
explanation;

This is the procedure that must have been applied, if the prosecution
thought that the vvitness was being hostile to their case but it must
be noted that not everybody that gives unfavourable evidence is
hostile, for a witness may only be found 1;0 be a hostile if he
prevaricates or suppress the truth in an endeavour to destroy or
damage the case of the party that called; As was stated in the
CO!llID.entary by Sarkar on-Evidence 11th Edition on page 1317

.l1merely ri:vi..'I'lgunfavourable testimo:n.y cannot .beenowmtodeclare
a witness hostile. for he might be telling the truth which goes

.alZ8.inst the party calling him. He is hostile if he tries to indure
the party! s case by prevaricating or suppressing the trutt4" In
this case and vide the procedure adopted, it is not easy to know that
P.W.8 was actually hostile to the prosecutionts case although it is

. categorically clear that after this procedure P.W.8 was in all terms
and purposes considered a hostile witness in the mind of the court.

The trial Magistrate after so treating tbis man hostile witness,
he proceeded to rely on the statement previously made by this witness
and tendered as e:x:..1U.bit :B to ascertain important issues which without
it would have remained uncleared in the minds of trial Magistrate.
The extract from the trial Magistrate t s judgment showing his heavy
reliance on the statement as if it was a piece of evidence is
reproduced hereunder:-

This conclusion is reached after also taking i..'1to
consideration the evidence of P.W.8 Justini Mazamathe
person whowhile in court was treated as a 1io stile witness
as what he testif'ied to was very much different to the
statement he made to the police station exbibi t :B on the
30th November, 1973 while riLs memorywas still fresh. In
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The- giv"ing of leave to treaL; a w2L;ness as hos"'GD.eis
eq1.:uvalentto a finc.ing that tb.e witness is u..11.I'elial:,le.
It enables the party calling him to cross-ey..aminehim
a~d destroy his evidence. If a witness is u:~eliable
none of his evidence can be relied upo::~whethe:r:giyen
before or after he was treated as hostile and it C~1 be
given little~ ifa..~y~ weight.

From the above authorities~ it is obvious ~~&t the erial Magistrate
erred in relying on the statement tendered to convict and further-
more the trial Magistrate erl'ed in tb:i11l:ingthat the co!'ctentsof
eJ~-ibit B were evidence.

Con8iderL~g the aspects of L;n2S case as reviewed abov81 it
would be extremely unsafe to uphold the conviction. The appeal
is ther~fore allowed~ convictions ~uashed ~ld sentences or any
order relevant there at all set aside.


