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Selection of Cases

All decisions of the High Court of Tangzenie contairning significant
rulings of law are reported. In addition we report all deciszions of
the Court of Appeal for Bast Africa in cases originating from Tanzania
which are of interest in their own right or which &ispose of cases
previously reported in the Law Reports,

Index .

The index has two divisions: a) Civil, which includes all non-
criminal and non-penal topics; and b) Criminal, which includes all
criminal and penal topics, Cases are referred to by the special
numbers assigned to them rather than by the page numbers,

Method of Reporting

We reproduce, whenever possible, complete or lightly edited

versions of the cases selected. In some instances, a summary of the
facts is given in the headnote.

Ldentification of Cases

The system of identifying cases is as shown in the following
example:

JOHN MIAY v, REPUBLIC High Court, (PC) Crim.App. 24-DSN-73, 7/2/72 Saidi J.

(1) (2) (3) (4) (5 (6) (7)

(1) Parties - The full name of each party is given, first name
first. Where there are several plaintiffs, defendants or accused
bersons, only the name of the firgst one is given,

(2) Court of Decision — This is the court which decided the case,
either the Court of Appeal or the High Court.

(3) Court of Origin - This indicates the type of court in which the
case was originally heard. "(PC)" stands for "Primary Court" y and

1" n - . . . - i
(IC) stands for "Local Court!, No abbreviation is used when the case
Originated in a District Court or the High Court.
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(4) Type of Case - The following abbreviations are used:

Criminal Appeals ese Crim, ApDe “ 001 44
Cr:.m:.nal Revigions see CI"‘_m. REV.
Miscellaneous Criminal Causes voe Misce Crim. Cause,
Criminal Sessions eco Crim. Sess.
Criminal Cases ene Crim, Case.
Civil Apreals 200 Cive ADD,
Miscellaneous Civil Causes ves Misc, Cive Causes
Civil Cases soe Cive Cases

+rimonial Confirmations eoe Matr, Conf.

Other abbreviations are added as the need arises.

(5) Cage Number - This is the number assigned to the case in the
series indicated by parts (3) and (4) of the citation.

(-6) City — This indicates the city in which the case was heard,
or to whose registry the case was assigneds YDSM" is Dar es Salaam;
"DINM" is Dodoma, "A" is Arusha; "zt is Mwanzga; "MT" is Miwara. -
Where these are not approrriate, the name of the city is given in full,

(7) Year of Filing - This indicates the year in which the case
was filed and assigned a case number. »

(8) Date of Decision - This is the date appearing on the decision.

(9) Name of Justice - This indicates the judge or judges who
decided the case.

Identification of Inspection Notes

Inspection Notes contain information and counsel useful %o
magistrates and advocates alike, and are therefore reported. The
cases involved are assigned no High Court number. The citation here
includes the number assigned by the court whose decision was considered
by the High Court, the name of the court, and the city in which that
decision was rendered, Te date given is that of the issuance of the
Note by the High Court.

Headnotes

These contain a summary of legel propositions found in the case,
whether pert of the ratio decidendi, or mere obiter dicta., Where
necessary & summery of the facts is also glven.
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Eaditorial Notes

These endeavour to provide elucidation and guidance to the
reader on difficult or controversial points of law raised. In
certain instances, they are critical of the judgment reported, in the

spirit of aiding the development of a progressive and responsive legal
sy stem in Tanzania,

Rumning Heads

The correct form of citation of the case reported is given in
the top right hand cormer of each page. Where parts of Ttwo cases

appear on the same page, the citation of the case which begins on
that page is glven.
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LAND IAW

Compensation for improvemerts on land ~ When award mey be
made. Il 8

Right %o use land gran ted subject to conditions - Appellans

plants permanent Crops in contravention cf grant - Whether

he may bde compensated. N8

PROCEDURE

Assesscrs - Trizl in Primery Court — Opinion and vote of
assessors not recorded by magistrate - Whether irregularity
curatle., n.24

tiachmert - Crder of attachment - Who may file objection. n.Z2
Jurisdiction - Dispute heard and determined Dy Land Tribunal
and Minister — Whether Court may hear isgues of costs
ariging from seme dispubte. ne17

Jurisdiction - Pecuniary - Claim of debt beyond court's
jurisdiction - Whether series of suits may be instituted
to claim same debt. n.18

Objection to attachment ~ What constitutes sucficient
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Plaint - Amendment - Whether permissible at appellate
stage. n.26

Trial - Case partly heard by one magistrate — Whether
another may continue with case - 0.XVIL, »,10(1) C.2.C

Ne23
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riovs liability — Whether parent liable for tortious acts
of ris adult childs n.7 (See: FAMITY IAW)

SUCCESSION

Will - Validity - Will witnessed by several people - A1l
but one not being of the testatorls clan -~ Whether will
valid - Rule 19 G.I. 436/63. n.19 {See: CUSTOMARY IAW
DECTARATION OZDER)

WORKMAN COMPENSATION ORTINANCE

Compensation for injured employee - Liability of employer.
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CRININAL INDEX

CRIMINAL IAW

Offences - Porgery of document - Ingredients. n.5
Cffences - Party to offences. 1.5

EVIDENCE

Admissibility — Witness present in court during testimony of
other witnesses — Whether his evidence is admissible. n,20

Circumstarial. evidence ~ Whole case rests on circumstantial
evidence — Whether court may convicts. =25

-—— -
Dying declaration - Corroboration. n.b

1 Dying declaration - Repeated three times - Whether proof of

i the truth of its confent. neb

Evidence — Expert opinion — Whether superior wo direct
evidence. n.31 '

Bvidence of hostile witness - Whether sufficient basis for
) . .
conviction. n.33

Witness - Credibility - Trial court finds witness reliable -
Whether Appeal Court may interfere. n.Zl

MINTMUM SENTENCES ACT

Application - Property stolen belongs to specified authority
as special owner - Whether M.S.A. applicable. xn.4

East African Cargo and Handling Services Lid. — Whether
specified authority under M.S.A. n.4

Offence - Corruption with agents - Whether covered. n.22

Sentence - Enhancement of sentence under M.S.A. — Procedure,
Ne22

Specified authority -~ Proof essential. n.l14
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OFFENCES

Occasioning loss to a parastratal organisation -~ Ingredients.
n.30

PROCEDUEE

Acquittal of accused under 3,198 CoP.C. - Whether proper vhere
complainant is present but fails to adduce evidence ageinst
accused. n.19

Application for ftransfer of case -~ S.Bo(i)(a) Ce2sCes - Proper
test applicable. nel

Bail application - When ball may be denied. 1n.21

Charge - Accused charged, comvicied and sentenced under an
Act not yet in force — Whether irregularity curable -
Ss.319(1§ 329(1) 346 C.P.Co 128

Charge — Accuseds charged with stealing various items of
property - Whether one count may be prefered. n,29

Charge - Amendment - When possible - Procedure. mn.32

Charge - Misjoinder of counts - No failure of Justice
occasioned - Curable, n.29

Charge - Stealing - Property identification essential. n.32

Compensation - Accused found guilty of malicious damage 10
property - Value of property damaged not proved — Whether
court may grant compensation., n.20

Dismissal of case - Trial adjourmed several times at
instance of prosecution - Whether court empowered to
dismiss cases Ne19

Identification — Discrepancies in evidence of wiinesses -
Whether fatal to identification. n.l14

Judgment ~ Accused sentenced without written judguent -
Whether irregularity curable. n.15

~

‘ffences — Rotbery — Common assault - Cognate offences. n.25
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Order for compensetion made after conviction — Whether by
itgelf constitutes sentence. n.11

Stay of prosecution — Appeal against ruling of District
Court made during criminal hearing — Whether aggrieved
party has automatic right to have proceedings stayed
pending Hign Court ruling. o1

Witness — Hostile - Application +to treat witness hostile
Rights of hostile witness. N33

Witness — Summons - Power of %rial court. n.c1

. ROAD TRAFFIC ACT

Virnimm Sentences - Court may award less - S.63(’2>(-a) of Lct.
ne12 :
Special reasons - Meaning. n.12 (See: STATUTE) )
SENTENCE

Offence committed while repealed Act

in force -~ Conviciion
entered after repeal — Whether court may sentence accused

under repealed law — Ss.14 and 43 Interpretation of Law and
Genersl Clauses Act, 1972. n.28

Optional sentence - Imposition of fine &as option to impriscnment
— Whether means of accused relevant. n.28

STATUTE

Road Traffic Act - Special reasons - Meaning. ns.12, 28

Section 6(2) M.,S.A, = Meaning., 1n.28




1977 IRT n.d

MICHAEL M. IEOPOLD v. REPUBLIC
Z1GE COURT CRIM. CAUSE 19-DSM-76, 28/4/76
SAMATTA, AG. J.

HELD: The proper test to aprly in considering an

== R applgca:cion wnder 5.80(1){a) C.P.C. is not whether
the Magistrate did act in a prejudicial manner put
whether there exists in the mind of the accused &
reasonable apprehenszion that he will nov have a
fair and unprejudiced trial before the Ma.gistrate
in gquestion.

2) In determining the question of what is a reasonable
apprehension on the part of the accused, regard
must be had not to abstract standards of
reasonableness but to the standard of honesty and
impartiality of the accused himself and his degrese

- of education and intelligence,

3) When a Resident or District Court makes an order or
ruling in a criminal trial, any party aggrieved
by the order or ruling does not have an automatic
right to have the trial stayed so that the order
or ruling may be tested on appeal in the High Court.

Application allowed.

SAMATTA, AG. J. - This is an application under S.80(1)(a)
of the Criminal Procedure Code, for the transfer of Dar es Salaam

District Court Criminal Case No.1895 of 1973, Republic v. Michael

Morongwa s/o Leopold, “rom Mr., E.E. Kazimoto, the learned

Magistrate who has been hearing it, to another magistrate., The
Director of Public Prosecutions, who was represented by Miss Sheikh
at the hearing of the application, did not appose it.

Before I proceed to deal with the grounds which Mr, Adoko,
on behalf of the applicant, has put forward in support of the
application, I propose 1o give the history of the case, as I am
inclined to think that it has some bearing on the application.
In so doing I shall have, even at the great risk of making this
ruling ynduly long, to quote extensively Zrom the record of the
proceedings., The case has undoubtedly had a tortured career.

The accused, now the arplicant, was charged before the District
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Court on 1lth September, 1975, with stealing by servant,
contrary t0 Ss.265 and 271 of the Penal Code., The hearing of
the case began on 1lth February, 1974, before Mr, R.N. Okonkwo,
Senior Resident Magistrate, The accused wasz then being
represented by ¥r, Cobb, For reasons which need not be
mentioned, wp to 2lst April; 1975, svidence oI one wiftness
only had been recorded. Shortly after that date Mr, Okonlwo
left the country for good. It would appear from the record

of the case thet sometime later Mr, Cobb was disbarred from
practising law in this countrye. Accordingly, he withdrew

crom the case. The accused, who was in custody under the
Preventive Detention Act, was granted bail by she court in

so far as the case was concerned, For one reason or another
he entertained the belisf that the order for xis detention

had been revoked, He therefore asked tae court fo ingulre
from prison authoritiss as to why he was still being devained
when the court had grented him bail. The couxt (Mr. E.E.
Kazimoto) declined %o undertake this task, on tae ground

that it fell outside the proviace of the courtfs responsizilitizss.
The accused continued to remain in custody.

When the case came up on 24th October, 1275, before lr.
Kazimoto for continuation of hearing, the accused, who was
unrepresented, slected, in exercise of his statutory right, Ho
have the case heard de novo. He did object however, to the
case being heard on that day, This is what transpired in the
courtroom, 2s can be gathered from the record of the proceedings:

Accused: I object the case for hearing because of my bails
T have been released froum detention. The prosecutlon
did not bring the court order, The prosecution have
failsd to do, T am not prepared to say enything
in this case, :

Court: In short you are refusing to nave the case heard
because the prosecution did not comply with court
order as o whether detexntion order had been

i fted or not and the question of bail,

Accused: Yes, I cennot make a fair defence,

Couxts Having considered the above aprlication; objeciion

A e

is overruled, Hearing to continmue.

[P SHeR
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Court: Would you sit down and hear the case,

Accused: I am sitting dowmn and I em not prepared *o
answer the charges,

Shortly after the accused sat down the first prosecution witness
started giving his evidence, In all, five witmesses for the
prosecution testified on that day. The accused declined to
crogs-ecxamine them on the groumd that he had not been extendsd
a fair opportumity of preparing his defence and that his counsel
was going to teke control of the defence case, The case Was
adjourned to 1lth November, 1575, Ffor cc..tinuation of heardiug,

On that date, the accused made a new complaint to the
learned trial megistrate, He said:

I have a point I would like to make, This i3 very absurde
I have prepared my defence cases The papers were teken by
officer in charge of Ulkonga prisons I feel I have been
deprived of my defence, I have alsc said I have to be
represented, My advocate has not come, I request that the
case be stood over walting for my advocate. The other
points I have made regarding my release from prison. I am
at your mercy for consideration, The confiscation of my
papers hes tempered with my defence, Even the prosecution
would not nave a right to take my documentse

The learmed Magistrate!ls ruling on the new complaint was in the
following terms:

As regards the question of confiscation of your pavers I do
not think this is the proper forum to discuss the matter.
The circumstances which led to this confiscation are
urknown to the court, I am not going to air any views on
lu.

I break the narrative just to observe that I should have thought
that 1f anybody seizes any documents from an accused person which
are vital to his defence a court of law will regard it as its
Quty to assist the accused to recover them so that justice mey
triumph, Be that as 1t may, as the advocate for the accused did
not turn up the case was adjournmed to 24th November, 1975. MNre
Essack appearsd for the accused on that day, He applied for
rzcall of the five prosecution witnesses so that he couwld crosse— -
examine them, According ‘o the Public PBrosecutor, one of the
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witnesses wes thén about %o leave the country, presumably for
good.: The learned Resident Magi.s:t:rate refused the gpplication.
Tis ruling on 1t reads as follows:

I have considered the application for recall of witnesses
for cross-examination, As would appear from the proceedings
with you (sic) the accused refused to cross—cxamine and o
heve nothing to do with the case &8 the court was responsible
for his detention, de appeared to have blamed the court for
its failure to get him and hence all opportunities wer
oocorced to hims, The accused was further informed of his
right to getting an advocate who could apply for recall of
withesses butb ne rafuseds I must point out that as much

as the court tried to assist tne accused in every respect
he decided to sit on mis rightse It would be not just ©0
‘use the court services in & manner whickh would please an
individual, As accused has been assisted to the utmost

and he refused to use the assistance the court {sic) should
not be heard now to apply for recall of witnésses for
cross—examination, Application for recall of witnesses

for cross—examinztion refused.

After a short adjournment, Mr. Tssack applied for and was granted
leave to withdraw from the case. T have not been able to discOveETr
from the record and I do not stop to speculate as to whether nis
sudden exit from the case had anuy thing to do with the learmed
Magistrate!s ruling. Soon after his withdrawal another witness
for the prosecution gave evidence, The accused cross—examined
him., The case was then adjourned to 8th December, 1575, for
further hearinge

On 8th December, 1975, the accused was rzpresented by Mr.
Adoko, who is on record as having stated the following:

I am briefed today to represent the accused. He has gliven
me a document which is an appeal to the High Court. There
are two grounds. One was that the application for bail is
refused and that the trial magistrate should be changeds
With your permission I would like 1o read to The court the
‘grounds of appeal and then T111 submit them to the courte

The learmed Regident stayed the proceedings pending the outcome
of the intended 'appeal!, When the matier was referred to this
court Biron, J., made an order in the following terms:
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Court: As regards the latter applying for court order it
appears from the record that counsel intends to
conduct cases as if it was a correspondence course.
Any application has %o be made by word of mouth
and in court so that the other party should have
an opportunity to comment on it and the court %o
meke a ruling especially in a case where evidence
has already been noted. When the case la.st came
on 19/2/76 counsel who agreed for hearing on that
date, having been furnished with the proceedings
did not appear. Instead he applied that the case
should have came for hearing on either 8/%, 9/3 or
10/3. That letter he even did not refer %o any
exhibit which he might have wented during Cross—
examination.

Now thiree Witnesses are present on 5/3/76 he
applied by letter again for inspection of banker!s
book. The letter was received late on 6/3/76 and
even if his application were to be entertained

the case could not proceed today as certainly he
could not heve inspected the banker's books. In
my considered view cases are not conducted through
correspondence. Secondly counsel has been given
every opportunity this court could have given him,
witnesses have been recalled for cross—examination,
counsel is not here. He knows that he has this
case to—day and yet he has fixed another case
before another magistrate, In my view these tactics
amount to delaying tactics. Under circumstances
application for inspection refused and mist be made
according to procedure and the three prosecutlion
witnesses called for cross—examination are allowed
to go and that any further application for cross—
examination will be and is hereby refused.

P.P. I apply for another date to call my last witness.

Accused: I apply to appeal to High Court against the ruling.

Court: Having regard to the circumstances that I may be

leaving end taking into account the state the case
has come o and especially that the advocate seems
to employ delaying tactics application to appeal




-8 - 1977 IRT nal

against my ruling is refused at this staze,. (me
underscoring is su.pplied) ’

Crders Hearing on 22/3/7%.

E.E, KAZINCTO, RN,
On 22nd March, 1976, the hearing of the case wes not resuned as
Mr. Adoko informed the court that he had lodged an applicavion

before this Court for 2 change in venue of the trial,

Mr, Adoko, on behalf of the applicant, »ut forwari Five
grounds in support of the application under consideration. The
grounds, which unhappily were phrased as though they were grounds
of appeal, read.as follows:

1, That the learmed magistrate erred in law in refusing o
. abide by the order of the High Couri;

2. That the learned magistrate erred ia law and ia fact in
trying to pemalise the gppellant for faults caused by
his own lateness;

3¢ That the learned magistrats erred in law in displaying
unbecoming malice towards the appellant;

44 That the lesarned magistrate erred in law in excluding
material svidence from the record of the proceedings; and

5 That +the learned magistrate erred im law and i1 fact in
refusing to order the inspection of the bankerls book
vhen the evidence of alleged copies was being challenged
on the ground of forgery.

A% the hearing of the application, Mr. Adcko abandoned the Zourth
grounds Putting it on a broad basis, it was the contention of the
learned advocate for the applicant that taken as a whole the
attltude of the learned trizl magistrate toward the defence during
the proceedings was such as to give rise fto a reasonable appro-
hension in the mind of the accused person that he was nct going

to have a fair and unprejudiced trial, Miss Sheixh, counsel for
the Republic, submitted that this court would have no opition bul
to grant the application if from the facis it ceoacludes that the
applicant is not satisfisd with the way ithe learmed maglctrate has
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been handling the case. Wit due respect, I am mot inclined to
think that this is the right approach to fhe determination of the
application. Tndeed, none of +the authoritiss she cited later
would appear to support her proposition. Tn my view the proper
$est applicabls to the determination of the epplication is that
whish was stated by Wilsony J., in Bhag Singh v. Rex I.7.5.R(R)
133, and,adogted by Saidi, J., (as he then was) in Republic Ve
Haghim (1968, E.A. 656. Bhag Singh's case concerned an
application for the transfer from one court to another of a

case which had been partly heard, One of the grounds advanced in
support of the applisation was that a fair end impartial trial
of the case coull not be had in the trial court. The leazrned
Judge saidy 2t pe 1332

(T)ne proper test to apply in considering tais application
{s not whether the magistrate is actually prejudiced
against the accused, bul whether there exists in the mind
of the accused a reasonable apprehension that he will not
nave a fair and uzprejudiced trial before the magistrate in
gue stion; and that in deciding what is a reasonable
apprehension on the part of the accused regard must be had
not to abstract standards of reasonableness but to the
standard of honesty and impartiality of the accused himself
and nis degree of education and intelligence.

T+ will oe noted from this test that for an application under
S, 80(1)(&) of the Criminal Procedure Code to succeed, the
apprehension on the part of the applicant has to be a rzasonable
one, although, admittediy, in determining the reasonableness 2
subjective test must ve applieds If tnds Court were $o apply
the test put forward by the learned advocate foT the Republiz
in considering applicetions made under S. 30(1)(a) of the
Criminal >rocedure Code most, if nov all, of the hearings of
such appliczations would become mere rituals as in such
circumstances it would be almost impossible for this court to
hold taat an applicans was now satisfied that he was not going
to have a fair and impartial trial before the magistrate
complained against.

Having indiczated the test by which, in @y judgnent, the
instant application must ve determined, 1 now proceed to examine
the merits of the applisation. Tm view of the conclusion I have
reached in this metter, I do not propose IO examine all the four
grounds, On the first ground, Mr., Adoko submitted that this
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Court having ordered tnat the prosecution witnesses who had
slready testified be rscalled for cross-examination purposes, ithe
learned ragistratets order of 8th March, 1976, denyiang the
defence any opportunmity of reaping the fruits of this Courtls
order was such as to raise a reasonable apprehension in the mind
of the applicant that he was not going to have & fair and
unprejudiced trial before tae learned magistrate, 1 think there
is some merit in this contentiocn. No date had been fixed for
the cross-cxamination of the wiinesses. In the letter in which
lir. Adoko had proposed that the hearing of the case resume on
8th, 9%th or 10th March, there was no suggestion that the cross—
examination of the witnesses take place on any of those dates,
as tae magistrate appears to have assumed, JIn faimmess to the
lsarned magistrate, it must he said that ne appears to have been
misled by the statement which was made by the Public Prusecutor.
Be that as it may, judging from the wording of his ruling the
learned magistrate appears to have anticipated that an attempt
was going to be made by the defence at a later date tc have the
witnesses racalled for cruss-examination as he rulad in advance
against such an application. This was mdoubtedly wrong as

each applization must oe considered on its merits as and when it
is actually made, The applizant mAy ve forgiven for having
entertained the belief, as indeed he seems 4o have done, that the
learned magistrate was not interested in giving effect to tae
order made by this Courte Even 1f it wes true ta2t the learmed
advocats for the accused was using delaying tactics the least
the learned magistrate ought to haved done Was to give the
accused himsel® tae opportunity of cross—examining tne

Witne sses. It may be that he did not do so because he was
comAinced that like on the previous occasgion the accused was
going to decline the !'offer!, ¥ven if the learned magistrate
entertained shat belisf he shouwld still have clearly demonsgtrated
that he was egually izterested to mow the other side of the
coin by at least giving the accuged person an opportunity of
cross—sxamining the witnesses himselfs,

I now turn %o the tairdi ground, Referring o vhe learmed
magistratels ruling on the accused!s applicatlon made on 8th
March, 1976, seeking leave to appeal to this Court against the
megistratels previous ruling of the same day, Mr, Adoko contended
that the learned magistrate appears to have made up his mind to
corvict the accused as he saii in his ruling thet the accused
could appeal against the previous ruling after judgment, With
flue respect to Mre Adoko and in fairmess to the learzed magistrate
it must be pointed out that nowhere in his ruling d4ii the lsarmed
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magistrate use any such wordse Tt is necessary, I think, %o
gquote again tThe ruling in question. Tt reads as follows:

Having regard to the circumstances that I may bde l=aving
and taking ianto account the state of the case has come
to and especially that the advocate seems to employ
delaying tactics application to appeal against ruling
is refused at this stage.

Whilas I am satisfied that the learned magistrate had not made
up his mind to comvict the accused, I am inclined %o hold that
the use of the words "at this stage" in the ruling was capable
of giving an lmpression to the applicant, as, indeed, 1t seems
to have done, that he was engaged in a hopeless forensic battle,
the learmed maglstrate having already prejudged the case. What
iz important here is nov what was in the mind of the learned
magistrate when he chose to use those three words; rather it is
whether the use of the words ied to @ reasonable apprehension
on the part of the accused person +hat he was not going to have
a fair and impartial trial. I cannot resist the temptation to
remari that it is most unfortunate that the learned magistrate
used words that were capable of being interpreted as demonstrating
partiality on his parte

Before parting with the consideration of this ground I would
1i'ce to make one observation of generzal charactere There appears
to exist a strong belief among some people (including the
present applicent) in the country that whenever, 2 Resident or
District lagistrate makes an order or ruling in a criminal trial
a party who is aggrieved by the order or ruling has the right
to have the trial stayed for the order or ruling %to be tested
on appeal in this Courts. I must szy with all emphasls at my
command that the belief is unfounded in law, Neither the
provisions of S¢312(1) nor those of 5.334(1) of the Criminal
Procedure Code can reasonably be interpreted as conferring such
a right on a party to criminal proceedings. Chaos would reign
in subordinate courts if such a right 3id exist and the law
would cemse to command the respect it enjoys. I should have
thought that the velief was given a mortal blow by tae decision
in Mabruk s/o Orongai v, Rex (1948) I. T,L.R.(R) 311, and
decently buried by the decision of Georges, CoJes fas he then

~

vas) in Cletusi s/o Seffu v. R. (1969) HeCuDe ne3lds

I now turn to the last ground. It was contended with
conspicuous ability by Mre Adoko that while the whole case
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against the accused was vased on bank entries, instead of ruling
on the application made in his (Mr. Adoko's) letter of 5th March,
1976, the learnmed magistrate embarked upon attacking him of
"trying to change the court into a corraspondence school'e If

I 1mderstood him sorrectly, Mr, Adoko submits that this attitude
- is evidence of partlality on the part of the lsarned magistrates
I must corfess that I have never heard it sail before that aun
application under $,81 of the Evidence Act, 1967, which was one
made by Mr, Adoko, must be made "by word of mouth and in court".
Neither the section nor the egtablished practice as I mow it
after ten years of, L hope, profitable experience at the Bar
supports the learzed megistrate's statexent, The trial megistrate's
rebuke of the leamed advocate for allegedly having intended "o
conduct cases as it was 2 correspondence course' was therefore
i1l-foumded and uncalled fore. I am not iisposed so think,
nowever, that by iiself this fact could legitimately be made

s basis for allowiang the application.

Applying the test statea by Wilsom, Jo, in Bagh Singhls
case, the question I ask myself is tais: BHas tae applicant made
out a case to warrent this court o inmvolke its powers under
5:80(1)(a) of the Criminal Procedure Code? L think he h2se
On a careful and dispassionate consideration of the three
grounds I have endeavoured to discuss, I am satisfied that
the applicant, who is described in the charge as an Accomntant
with the Cargo Handling Services I+td., has a reascnable
apprehension that he is not going to have a falr and
unprejudiced trial before the lsarned magistrate, Mr. EuB.
Kazimoto, Although the well kmown saying of Lord Hewart in
Rex v, Sussex Justices. Ex parte MeCarthy (1924) I KeBo 256,
559: "1t is not merely of some importance, but is of
fundamental importance that justice should not only be done,
but shoild manifestly and undoubtedly be seen o be- done",
is more than half a century old, the principls it emoraces is,
if I may respectfully say S0, 28 valid in 1876 as it was when
" 4he statement was made.

I would allow the application and order taat the case be
transferred <rom the District Court to the Resident Megistratels
Court, Dar es Salaam, where it should be heard de novo by
another magistrate of competent jurisdiction. .
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27 NYANZA DISTRIBUTORS CO, LTL. v, GEITE GEN, STOURES AND 5 OTHERS
EIGH COURT CIV, CASE 15-MZ~T1l, 18/1/75
MAGANGA, AG. J,

HELD: 1) Where an attachment order is issued by a court,

- any person with an existing iqterest at the time
of the attachment, may file an objection against
such attachment,

2) The production of & copy of a cash sale receipt
made out one day oefore the attachment was levied
was insufficisnt 3o prove that the objector owned
the fGimber as claimed,

.\3) Where a person purchases an unidentifi=d quaniizy
of timber and tekes deliverly of a part Thereof,
he cannot be saii to own any specific quantity
of timber which is not delivered; but is
subsequently attached by courte

Objections disallowed.

MAGANGL, AGs Jo, = The decrec holder in this case attached
propertiss which were found lying witzin the judgment debtorts
premises. The judgment debtor then filed an application to
raise attachment and six other people filed obj ections to the
sttachment of some of the items attached claiming that <they
nave specizl interest on the 1ltems. A+t the hearing of this
application the objection filed by +he sixth objector Shindilka
Shija was allowed as tae decree holder!s counsel consented to
this. This ruling therefore concerns only the judgment debtorts
application and the objections filed by Jomm Kisomba Magnus
Haule, Boaz Charles Andrea, International Agencies & Construction

. __Rquipment and the Diocese of Mwanza (ReC.),

The application by the judgment debtor was made under
section 95 of the Civil Procedure Code and in his affidavit in
support thereof he averred that he should be allowed <0 pay the
decretal amount by ingtalmsnts as sale of the attached property
woilld rudia his business. Section 95 of the Civil Procedure Code
only pronounces the inherent power of the court to make orders
as may be necessary for the ends of justize or to prevent abuse
of the process of the courte At the heariag of this application
counsel for the 2pplicant submitted that the judgment debtor has

K]
4
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2ll along applied to be allowed to liquidate the decretal amount
by instalment but this has been refused, He also stated in
support of the application that the judgment debior has several

other debts to pay and as such he should be allowed wo operate
his business,

The attachment order was properiy made and so Ifar the
judguent dettor has made ne attempt to lijuidate the dett he owes
the decree holder, FHis application has

no merit at all and it
carmot be entertained, Tt is therefore

M oL
rejected,

The objector, Magnus Haule, stated that he delivered 25
pieces of timber %o +the judgment debtor To make windows for him
ond these are among the items attached, This was on 6th August,
1973 and he was issued with a cash sale of that date. A copy of
the sail cash sale is attached %o the affidavit he Ziled,
Mr. ".I‘ul:xmjoba for the decree holder objected $o this applization .
on the ground that the cash sale Was issued only 2 day before
the attachment was made, He also submitted that the objector had
+o adduce independent evidence showing where he bought
and who trencported the same to the judgnent debtorts p
0¢21 Te 58 of the Civil Procedure Code is very cleare It states
that a claimant or objector has to adduce evidence to show that
at the date of the attachment he had some interest in, or was
possessed of, the property attached. Ls submitted by the learned
counsel for the decree holdexr the copy of the cash sale receipt
was issued only & day before the attachment was levieds This in
itself creates some doubts as to its genulneness and it was
incumbent on the objector to adduce further evidence to show that
the timber belonged to hime Taus he has failed to satisfy this
couTt that +he timber under attachment belongs to hims His
objection cannot therefore be sustained and i: is accordingly
dismissed with cogtse

the timber
remi SeSe

Similarly the objection of Messrs. International Agenciss
and Construction Fquipment cannot be allowed, MNre Madulm who
appeared for the objector has made a statement that 47 logs
lying at the judgment debtor!s premises were sent there by him.
Though he avers in the affidavit that an L.P.0. was issued to the
judgment debtor by Comworks to supply timber this is not evidence
that the logs belong to him, He did not even produce a copy of
the said L.P.0. He thus totally failed to adduce evidence 1o
prove his ownership of the attached logse The delivery note he
produced is not sufficisnt evidence of his owmership and there
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are several alterations on it that makes it look suspicious. This
ocbjection cannot be allowed and 1t is accordingly dismisseds

The next objector is the Diocese of Mwenze which has been
represented in this application by Brother Andreas He stated that
on 27/7/73 he paid Shse 4,954/= to the judgment debtor for pleces
of +imber and was issued with a receipt which he produced. IHe
took delivery of timber worth Shs. 1,485/= on 30/7/73« When he
went back for the remzining piesces he was told by the judgment
debtors that they had some problams and no timber was given %o
nim, This objection also cammot be allowed for the simple -
reason that the objector himself says that when he paid the
money he wes not shown the timber he was buying, Even when he
took delivery of the first lot he was told by the judgment
debtor that the rest of the timber would be supplied tc nim when
the judgment debtor 'got the same, It cannot therefore be said
that the timber seized belonged to the objector as it had not
been shown or handed over to him, Had there been evidence that
the timber was handed to the objector but he was just late to
take delivery tnae objectlon would have succeeded, In the
absence of such evidence this objection must also be dismisseds
The objector can file a civil suit for non fulfilment of the
sale agreement tc recover his money,

The only other objection is that of Boaz Charles Andrea who
stated that the lorry registration Noe MZV 129 which is attached
belongs to him, He stated that the lorry wes lying outside the
judgment debtors premises when the court broker seized ite The
vehicle was however later released. At the hearing of this
applization the objection was diamissed and the objector was
advised o sue for damages as taat was the right course for hin,
In the whole therefore, apart from those items which have been
found to have been wrongly attached the rest can be sold on
application, =~ =~ =

z

3¢ FATU M. MASUDI v, ALLY R, MASUDI

_HIGH COURT CLv. APP, 1-MT-75, 17/7/75

HELD: 1) The relationship of being members of the same clan

or of being cousins does not fall within the
prohibited relationships under S.l4, Law of
Marriage Act.
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2) Parents may arrange a marriage for their ckilaren
provided that the children fnemselves, being of
age, subsequently approve and enter into such a
marriage willingly.

%) The proper construction of 8,107(2)(e) of the Law
of Marriage Act is that proof of one act of
adultery by the respondent may, though nov aiways,
lead to a finding that 2 marriage has broken aowa
irreparably. Such a finding will depend upon tas
circumstances of the case,.

4) Where an Islamic marriage is terminated by talak
before the coming into force of the Zaw cf Marriage
Act, and a suit for maintenamce is filed after the

.Act has come into force, the court may order
maintenance for a period of iddat as from the davs
the talak was effective.

5) Where an Islamic Marriage is dissolved under the
Law of Marriage Act, the rule providing for the
granting of meintenance for the period of iddat
following such dissolution is inapplicable. In
such cases any maintenance awarded for any period
following the date on which~the dissolution takes
effect will be granted only on the general
principle that the court has found special
reasons for awarding the sames

Appeal partly allowed. Case remitted to lower
court for further action.

KISANGA, J. - The appellant petitioned for divorce in the
Primary Court of Mingoyo. That court found that the marriage
in question was between person who were within the prohibited
degree of relationship in temms of section 14(1) of the Law of
Marriage Act in that the parties were a man and his niece, and
also that the appellant wife had not consented to such marriage.
The marriage was accordingly declared a nullity. Then the court
went on to grant orders for ancillary reliefs relating to the
division of the matrimonial assets, custody of the children of The
marriage and maintenance for both the wife and the s2id children.
Dissatigfied with the orders for maintenance and for the division
of the matrimonial assets the wife now appezls to this court
vhere one Athumani Masudi argued the appeal on her behalf,
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&1 though the appeal is not against the priacipal decree,
it seems necessary to consider the correctness of that decreecs
The trial court held that the marriage was 2 nullity first
pecau.se the appellant was & niece of ‘the regpondente This,
however, is not supported by the evidence, TIhe evidence of
Mzher. Masudi i the appellant®s father) and that of Athumani
Masudi clearly shows that the appellant's fother l.e., Msham:
Masudi and the respondent!s father, one Rashidi Masudl, have
2 COmMmMOn SUImM2me. 3o +hat the farthest one can go is To =&y
that the parties belong to the sams clan or that they are
coungins, bus certainly not & man and his misce. Sut ihe
relationship of belonging to thes same clan or of being coucins
does not £211 within Shose proninited relationsiips under
section 14 of the Law of Marriage Acts

The trizl court further misdirscted itsel? in finding
that the marrizge was 2 nullity for wanv 0¥ consent on the
part of the appellant® wifes Because the appellan® wife herself
has not suggestad anywherz taat ghe did not consent to the
marriags. The marriags Was celebrated in 1966 and the parties
1ived with each other as husband and wife until in 1973 when
the incident lzading o thig suit happenede Trom 1966 is a
consiierabls period and if the appellant wife dii not consent
to the marriage, 1t 1S most unlikely that she would continue
to put up with it 211 that time, Furthermore during the trial
the appellant wife stated that she did not seek to break up her
marriage vut that it was the respondent who did so by giving
ner "talak’. To my mind this goes ty, show that the appellant
wife was agreeable to her marriage and wWas preparzd to contiaue
it, It is true taat accoriing to the evidence of Athumani
Masudi znd Mshamu Masudi it would appear taat the marriage
between the parties was plannecd or arranged by parenis, bub
there is nothing whatsoever to suggest +hat the partiss were
not agreeable To or were coerced into such marriages. Wor, it
ceems to me that there is nothing wrong with parents planning
or erranging & mArriage for their children provided that the
children themselves being of age subsequently approve of or
adopt such a planned marriage and enter into it of their own
free will, I am thersiore satisfied that the marriage in
gquestion could not be impugned either on the ground that the
partiss to it were within prokibited degree of relationsghip or
that the appellent wife did not consent to Lt.

The question now 1s whether the marriage might he impugned
on any otner ground. Tt was fully established by evidence taat
the appellant wife committed adultery once and tiis is, in fact,

i
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s
Bt 12d to the disagreement and the present procsedings.

le trial magistrates held that 2 single act of adul ..e*y would
With great respect 1

3t warrent a dissolution of a marriage.
\ink thet this was a misdirection. Section 107(2)(a) of the
aw of Marriage Act provides:

But

of subraction (l),
the following
croken» down but

a pariy as of

(2) Without prejudice to the generzlity
the court may accept any one Sy mors of
metters as evidence that a marriage has

proof of any such matler shall -0% ent Titl

right tc a decree
ticulary

(a) Adultery committed by the respondent, par
Tted or

when more than one act of adultery has been commi
when adulterous. association is con‘t:.nur-*d desplte protest.

T4 i is at once apparent t:la" the section applies when it is allegsad
But in the present case

:that the respondent committed adulterys
fbao respondent husband was not alleged to have committed adultery.

411 that was alleged about him was that he told the appellant to
§go away by giviag her "talak" after she committed adultery and
the refused o accept her back as his wifes

The provisions of that subsection therefore were both
jrisunderstood and misapplied. The record shows that following
#the act of adultery in December, 1973 the parties separated and
scontinued to live apart uatil these proceedings were Instivuted
sabout 9 months later, And even at the hearing of the suit the
‘respondent husband was not prepared to talze the appellant back
7as his wife, In those circumstances I could £ind no ground Zor
‘tlinking that the marriage had not broken down completely.

Even if the regspondent husband was alleged to have committed

adultery, I think that it was still a misdirection for the court
T to hold that no decree of divorce could be granted when the
alleged adultery consisted of orniy one acte This is not the

- meaning of paragraph (a) of subsection (2) of section 107 as
- set out above, I thizk that on a true construction of that
- baragraph, what it means is that one act of adultery by the
5; respondent may, though not always, lead to 2 finding that a
- marriage has broken down completely and that such a finding

may be arrived at more readily where more than one act of adultery
bave been committed or where adultersus association has oon*—.z_:meé

5 dlipl*e protests Of course the question whebther or not 2 single
% 8ct of adultery suffices o found the conclusion that the merriage
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has broker down completely will necessarily depend on the facts

of each particular case because in arriving a2t that conclusion
the court must kave regard to all the circumstances of the case,
but what is stress=d here is that a single act of adultery by

the respondent may, in a fit case, suffice to found the conclusion
that the marriage of the parties has broken down irreparably.

Thus I am satisfied thet had the trial magistrete properly
directed himself on the facts and law in this case, he would
have found that the marriage of the parties had broken down
irreparably and he would have accordingly granted the decres
of divorce as was petitioned for, I would therefore set aslde

the purported decree of mllity and substitute therefor the
decree of divorce.

Having done that I shall now turn to consider the orders
for ancillary reliefs as granted by the trial court. On the
issue of the division of the matrimonial assets the appellant
wife meprely claimed that there was a house which she bull®

jointly with the respondent, but she adduced no evidence at

all to support such allegation, Indeed the respondent admitted
that ne owms a five roomed house but when the trial magistrate
was summiang up the case to the assessors he said that the
respondent husband had claimed that this house was built by
his parents and that he himself had contributed very little
towards it, and at the hearing of this appeal the respondent
reiterates his claim that the house was built by his parents.
In this connection the respondent agreed to pay shs, 200/= to
the appellant as compensation for her contribution o the said
hnouse. The appellant accepted such an offer before the trial
court and the order was made accordingly., I am unable to say
that the order was wrongly made or that there is any evidence
to warrant enhancement of that award,

However, the appeal against the order for maintenance
appears to have merit, The appellant said that the respondent
did not maintain her and their two children for the whole period
between the time she left the respondent!s home and the time of
hearing this suit, In the memorendum of appeal it is furtaer
alleged that it was costing shs.11/10 per day to maintain the
appellant and the two chiidren duri this periods. Under the
provisions of sections 63(a) and 129(1) of the Law of Marriage
Act the respondent husband had a duty to maintain wife and
children and under secticns 115 and 130 of the Act the appropriate
maintenance orders ought to have been made accordingly. Indeed,
as indicated earlier, the appellant was grented an order for
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maintenance which, however, covered only the perlod of "iddat
following the "+talak™ under Islamic law and the said order did
not extend 4o the two children of the marriage, I think this
was wrong. Seciion 115(1)(f) of the Law of Marriage Act
provides that:

The court may order a2 man to pay maintenance to his wife
or former wife where the parties were married in Islamic
form, for the customary period of "iddet" following the
date on which the divorce takes, or is deemed to have
taken, efiect.

I think the meaning of this paragraph is this, Where an Islamic
marriage is terminated after the coming into force of the Law
of Marriage Act maintenance msy be ordersd Zor the period of
"iddat" as from the date the decree of divorce was granved by
the courte This is so because under the Act the marriage is
terminated effectively only through the courts.e But where the
marriage was terminated by "talak" befors the Agt came into
force, such termination could be deemed to be effective under
the Act and if the wife to such a marriage applied for an order
. for maintenance the court might grant the same for the period
of "iddat" as from the date the "talak" was given because that
is the date on which the dissolution of the marriage would be
deemed to have taken effect,

s e

Now in the instent case where the marriage was in Islamic
from the respondent gave the appellant a "talak! on 25,12.73.
It is clear thet the dissolution of their marriage cannot be
deemed to have been effected by such a "talak" because after
the Law of Marriage Act came into force in 1971 a dissolution
of marriage can only be effected through the courts, and therefore
an order for maintenance covering the period of "iddat" could
not properly be made to start from the date of such "talak!" which
is what the *trial court did, But what is even mcre important is
thise ™ The proviso to section 115 of the Law of Marriage Act say s

Provided fha whers the marriage has been dissolved,
the wife shall not, unless the court for special reason -
so directs, be entitled to maintenance for herself for

any period following the date when the dissclution takes
effect, )

In the light of this proviso I think that tae provisions of
paregraph (f) which are set out above apply only where the

e T
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mayriage of the par'ties'was ¢issolved under Islamic law, YoTs

41f a marriage 18 aissolved by the court under the Taw of Marriage

Act, Then the period of n3adat" cannot, in Iy opinion, be s=id
to be a special reason within the meaning of that provisc on
which the court might grant paintenance after dlssolving such &
marriage. 1 & therefore of the view that upon the dissolution
of a marriage under the Law of Marriage Act tae granting of
meintenance for the period of viadat" following such g1 ssolubion
is inapplicable, and that in such ca2ses any maintenance awarded
for any period following the date on which the dissolution takes
effect will be granted only on the general principle that the
court has found special reasaon for awarding the same.

Ags I have stated above, the respondent® musband had a duty
to provide maintenance for pis wife for as long as &he remzained
legally married to il Thus it is ordered that he- shall pey
compensation in respect of maintenance O the appellan?® wife
as from the date the wife left his home to the date +he decree
of &ivorce was grented. But in accordance with the proviso 10
section 115, &8 set out above, 1 am of +the view that she is
not entitled to any paintenance thereafter because she bas not
advanced any grounds, and on the evidence I bave not seen
anything, which could amount o gspecial reason for awarding
any maintenance to her for =any period after the marriage Was
dissolved by the conrt on 28e3eT4e

As regards maintenance for the children of the marriage
it is further ordered that the respondent yusband shall also
pay compensation in respect of medintenance of the 4wo children
for the period petween the time they went away with their
mother until the date the decree of divorce wWas grented on
08 .8.74s The case 1is +nerefore remitted ©O the Primary Court
at Mingoyo with & direction to that court to assess the
amount of compensation payable 1in respect oF maintenance TO
the appellanty wife and the two children for the period betweern
the time when these three left the respondent‘s home till the
aate of the decree of givorce Lle€ey 08,8, T4e It is further
directed that for 4e purpose of such assessment ‘the court
may hear evidence from the parties and their witnesses, 1f
any, on the matter.

T4 is noted that the Primary Court awarded custody of one
child’ o the husband and one to the wife with am order that
the husband shall continue to maintain the child who was placed

in the wife's custody. 1 think that order was proper and 1%
shall stands
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In the result the appeal is parf

ly allowed and each party
shall bear his or her own costs.

‘. MUSSA SETFU AND ANOTEER v, REPURLIC
HLGH COURT CRIM. APPS, 225 & 236-DSW-T4, 9/4/T5
BIRON, J.

HELD: 1) For the purposes of the Minimm Sentences Act 1972,
for an cffence of stealing to constitute a
scheduled offence because the property stolen is
that of a specified authority, there must be
absolute ownership in such authority and not
merely special ownership,

2) The East African Cargo and Handling Services Ltda,
does not constitute a special authority under the
Minimum Sentences Act,

Appeal allowed,

BIRON, J. -~ The two appellants were convicted of stealing
goods in transit and they were each sentsnced to impri sonment
for four years, Although in their petitions of appeal both
‘appellants appealed against their convictions and sentences,
at the hearing of their appeals which were consolidated, Mr,
Raithatha who appeared for one of the appellants - wWho was
the second accused at the trial, formally withdrew his appeal
from the conviction and confined himself o appealing from
the sentence only, The other appellant, who was the first
accused in the lower court, followed suit and likewise withdrew
ais appeal from the couviction and confined himself to appealing
from the sentence only, In this judgment, for the sake of
converience, I am retaining the descriptions of the two
‘ppellants as they were described in the lower. courte

The facts of the case were briefly as follow:—

On the night of the 25th of June last year a watchman
at the Ubungo Customs Sheds depot saw the two accused
bersons standing near the fence surrounding the depoty
He saw the first accused throw a bundle over the fence,
but 1t got caught in the fence and remained hanging on
the outside of the fence, When the two accused saw that
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they had been discovered by the watchman they both ran
towards the gate of the depot shouting and raising the
alarm, The police and & Supervisor standing at the gate
thought that the two accused were chasing a thief and
accordingly let them pass. 1t was not until fthe watchman
reached the gate taat they discovered %that the two accused,
in fact, were tae thisves, Both accused worked as casual
1labourers at the depot, One turned up for work the next
day whilst the other did not turn wp until 2 couple of
days later, They were arrested and charged and duly
comvicted after a trial and sentenced as stated above.
The bundle, 2lsc described as a carton, wnich the accused
nad trisd to throw over the fence was recovered and foumd
to contain thirty-three pairs of new trousers which, as

: it wes established in evidence, were in transit in Dar es
: Selasam and addressed $o a consignee in Tuseka, 7Z.ambis.,

Tt is apparent from She consignment note produced in
evidence that the goods originated from Hong Kong.

I+ arguing this appeal- Mr,. Rathatha submitted that the sentence
wes excessive bearing in mind that his clisnt was a first offender
and a youth; his age as given in the -charge sheet is nineteen
years, The first accused likewise submitted that the sentence
imposed on him was excessives He, too, 1s a first offender and
his age as given in the charge sheet 1s twenty-two years.

Iu mitigation, before being sentenced, the first accused
is recorded as sayingi- ‘

My father is dead, has l=ft eight childien who depend on
me., T am married with a child, My mother is very olde

And the second accused i1s recorded as saying:-—
My father and mother are very old. There is a son of my

brother who depend on me, My brother nas four children
who depend on me,

In sentencing the two accused the magistrate stated:~-

Sentence:

Accused are all two first offenders, but they have
stolen goods which velue very highe Value of the
stolen property is very high some shs‘3,300/-.
Purthermore, in Customs Depariment offences of this
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Knd are committed almost every daye. The offence
is prevalent in the customs area,

Accused have advanced having dependants as their
special reasons for a lesser sentence, I do not
congider the fact that the accused having dependants
i3 by itself a specizal reason amounting to a2 lesser
sentence, If every accused would be given a legser
sentence merely because he has dependants there is
a likelihood theat every convicted African accused
would escape tae rigours of sentence because ag it
is understood no ore within the African context is
free of dependants, The fact that te value is shs.
3,300/~ and the offence is prevalently committed in
the customs I sentence each accused to four years
impzisgnmen‘t;

Right of appeel explained fully, Bundle of clothes
to be taken to Cargo.

»

In the charge sheet the fthirty-three pairs of trousers contained
in the carton the accused were charged with and convicted of
stealing goods in transit, the goods are descrided as the
property of the East African Cargo & Handling Services Limited,
Dar es Salaam - hersinafter referred %o as the Compary. When
'I asked Mr, Raithatha whether the Company was a specifiad
authority within the meaning of the Minimm Sentences Act 1972,
,50 that the offence bf stealing its goods would constitute a
.scheduled offence under the Act, whercunder the offence would
attract the minimum sentence of imprisomment for three years,
¥r, Raithatha submitted that even conceding tha®t the Company
wa.s a specified authority within the meaniag of the Act, the
goods stolsn were not the property of the Company.

tem three of the first schedule to the Minimum Sentences
Act 1972 readsie ST e

Theft contrary 4o section 265 of the Penal Code where the
thing stolen is the property of a specifiasd authority.

~earned counsel submitted that the goods were the property of
the consignee in Lusake, Zambia and not that of the Company; the
Sompany only having a spec:x. al property i1a the goods, the subject
matter of the offence. Mvr, Raithatha who contended that the
terms special owmer and special property were but legal fictions,
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called in aid the definition of special property in Jowittls
Dis~tionary of English lLew wherein special property is defined
asi-

Special property has two meanings = firsteasee

The first meaning is not relevant to thls case; what is relevant
is the second meaning which reads; at page 1426:-

Secondiy, @ person may have a special property in a thing
iy the sense taat he can only pus it to a particular uses
Thus, in the case of a bvailment (q.v.), the bailee has a
special property in the thing bailed, for he is only
entitled to deal with it in accordance with the contract
of bailment; but he can maintaia an action in respect of
it against a wrongdoer, SO possession is said to confer
e special property, by which is meant that the possessor
of a thing is deemed to be owner of it as agaiast everyone
who cannot show z better title.

Mr, Omar, who appeared for the Republic, agreed with Mr, Raithatha
that the goods, the subject matter of +the offence, were not the

property of the company for the purposes of the M ndmum Sentences
Act 19723 dput of the consignee in Lusaka, Zambiae

By Section 258(1) of the Penal Code:-

A person who fraudulently and without claim of right
takes anything capable of being stolen, or fraudulently
converts to the use of amy person other than the general
or special owner thereof anything capable of being stolen,
is said to steal that thing.

Thus, the Company although haviag only & special property -
being only a special owner of the goods, the theft of such goods
would still constitute theft from the Company under Section 265
of the Penal Code whersunder the accused were in fact charged
and convicted, as well as under Section 269 = the goods being
in trensit., But does it necessarily follow that these goods .

were the property of the Company for the purpose of the Mindimim
Sentences Act 19727

It is a well established canon of interpretation .that a
Penal statute must be construed very strictlys The Minimum
Sentences Act 1972 is certainly very much a Penal stetubes In.
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fact, it even deprives the court cf its discretion in imposing
gentences for offences scheduled under the Act; except that a
court can impose a sentence higher than the prescribed minimum,
ind it is & well established principle that courts are jealous
of their jurisdiction and the power to exercise their discretion,
and will no® lightly surrender either unless constrained by iaw
to 4o SCe

I therafore uphold Mr, Raithathatls subrission, supported
as it is by Mr, Omar for the Republic, that for the purpose cf
the Minimum Sentvences Act 1972, for an offence o constitute a
schedulad offence beczuse the property concer=ed is that of a
specified authority thers must be absolute omership in such
authority and not merely special ownership,

Further, there is nothing in the proceedings to indicate
that the Company'is a special authority within tae meaning of
tne Minimum Sentences Act 1972, and it is apparent that the case
proceeded and was dealt with as one not coming under the Minimum
Sentences Act 1972, .

The convicting court, therefore, had, as has itnis Court,
full discretion in the determination of the proper sentence to
award.

I nave set out the mitigating factors advanced by the
appellants in tae lower court and Mr, Raithathals submissions
in this Court., And learned State Attormey further agrees witha
Mr, Raithataa that the sentences imposed are excessive, adding
and I gquote:=-

A long incarceration would not help them.

To that may be added that a long term of imprisonment may 4o
more harm than good, in that apart from the fact that the
appellants would be so much longer in the company of hardened
criminals, if they considered the sentences unjust they would
be soured, =and the prospects of their reformation and
rehabilitation, which is the main object of a gentence of
?_mplﬁ:sonmen‘c in a case of this nature, would be considerably
lmpaired,

Firthew. P N .
court a:r;ne_, and this has been overlooksd both by the convicting
i nf learmed counsel, that although the taking of the

oI clothes constitutes theft in law, 25 thers was

aspor i : :
sportation, in reality there was no real theft of the goods
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in that, &s noted the carTon Was left hanging on the fence and
wes subsequently recovereds Mherefore in actual reelity 1T wes
not a cage of theft but rather of attempted stealinge The fact
that this first venture by the appellantis into crime proved sO
sbortive, I think, it will be generaly conceded, taking into
consideration the other mitigating factors advanced, 2

sentence of imprisonment for TWo years would meet the justice
of the case,

The appeals are accordingly allowed, and tne sentence
of each appellant as imposed is set aside, and there is
substituted therefore a sentence of imprisonment for two years
on each appellants

5. GRORGE WALTER AND 3 OTHERS v. REPUALIC
TIGH COURT CRIM, APP. 47-DSN-T5, 26/6/T¢
BIRON, J.

ID: 1) Under section 22, P.C. an offence is committed
not only by the act or omission of an offender
but also by person Who aids, abets, counsels oOT
procures tae commission of the offences

Ej p

|

2) Por a document to constlbute forgery as defined

under sections 333 and 335, P.C, it must purport
to be what in fact it is note

5) The making of a voucher containing a false
ctatement that the lobstbers weighed twenty-five
kilogrammes when in fact they weighed only
eighteen and half kilogrammes does not constitute
forgery within the meanitg of sections 333 and
335 of the Penal Code.

Gonmvictions of the lst and ond accused gquashed
and that of the 3rd accused sustained but sentence
reducede

BIRON, J, = The three appellants were convicted; two of them
of forgery and they were each sentenced to imprisonment for
eighteen montas, and the third was convicted of attempting ¥o
obtain money by false pretences, and he was sentenced to
imprisonment for twelve months. They are now appealing and
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their appeals are consolidated, In this judgment I am retaining
the descriptions of the three appellants as they were described
in the lower court,

The first and second accused were both employed by the
Oyster Bay Hotel, the former as a store-keeper and ine latter
as a cook, The taird accused wes a fishmonger who used to
supply the hotel with fish,

Evidence was given by Henry Herbert Luckhurst (P°W.2), who
deseribed himself as the General Manager of the Hotel, to the
effect that on the 18th December of last year, whilst he was
looking out of a window of his room in the hotel, hs noticed
that the accused were taking-a long time in weighing a baskest
of lobsters brought by the third accuseds The weighing wes
taiking place outside the store, which was visible frow his point
of observation, He went to the spot to investigate and found
that the weight of the lobsters shown on the scales was eighieen~—
and=—a~h2lf klos, whereas a receipt voucher, sq@ ftermed by the
witness, written out and signed by the first accused and counter-
signed by the second accused gave the weight of the lobsters as
twenty=-=£ive kilos at fifteen—-shillings a kilo. The lobsters were
weighed again in his presence and that of his wife, and it wes
confirmed that they weighed orly eighteenwand—a-half kilos; one
kilo being allowed for the basket as it was wet. 3y the time
the lobsters were weighed again, the third accused had alrsady -
taken the receipt voucher to the cashier and was told to come

Zor payment on the next day. The police were summoned and all
three accused were arrested,

The only other witness for the prosecuiion apart from the
police officer who arrested the accused, is another employee
of the hotel who stated that he saw the chit showing twenty-Zive
Kilos of lobsters and when the lobsters were weighed again they
were found to weigh only eighteen-and-a-half kilos,

A1l three accused elected to give evidence on oath and
called witnesses,

The first accused agreed that he wrote out the receipt
voucher, but asserted that the weight of lobsters brought by
the third accused was, in fact, twenty-five kilos, and he
contended that after the lobsters, which as noted were in a
bagke‘b, had been taken into the kitchen, the guantity was
reduced by Mrs, Luckhurst, the wife of the General Mznager,
before they were weighed the second time,
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The second accused who, as noved was a cook, in his
evidence stated that he orly signed the voucher as confirmation
that the lobsters were fit for consump¥tion and he was not
concerned with the weight,

Te third accused in his evidence, insisted that the real
weight of the lobsters he had brought was twenty-five kilos,
and he, like the first accused, asserted that the quantity had
beer reduced from bthe basgket by Mrs. Iuckhurst before they were
welghed the second time,

A1l three accused called witnesses, but none of them
advenced the case either way, with tae exceptlon of Mrs. Luckhurst,
who was apparently called by the court at the reguest of the
first accuged for questioning,

Mrs, Tuckhurst testified that she was in an upstairs roam
of the hotel when she saw the three accused welghing tae
lobsters, As she had previously detected shortages and was
suspicious, particularly of the first accused, she stated - to
quote her verbatim:— "I thought something fishy was going on",
the pun was doubtless unintentional, she went fto the scene and
ordered the lobsters to be weighed again, and it was discovared
that the figure of twenty-five kilos given, was false, Although
she was called by the court at the reguest of the first accused,
neither he nor the third accused, whose defence was that the
quantifty of the lobsters brought by the third accused had been -
reduced by Mrs., Luckhurst when they were taken into the kitchen,
put this to her when she was in the witness box, though it is
apparsnt from her answer when cross-exzamined by the first
accused, that it was suggested that some lobsters may have crawled
away, as she 1s recorded as saying: "Nothing crawled away".

The magistratels judguent commences withi

In this case accused ars three and all have been charged
jointly with two counts as hereunder:-—

(1) Forgery c/ss 333 and 337 of the Penal Jode,

(2) Attempting to obtain money by false pretences
¢/ss 301 and 302 of the Penal Code,

And after reviewing and considering the evidence, inter alia,
misdirecting himself in stating that the +third accused had
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saeid that he did not know how to read, as the thaird accused
had not said anything of the sort but it was his assistent whom
he called as & wiiness, who sald that he, the witness, could
not read, contradicted himself in saying that:

In this case first and second accused covld not zet thas

money without conspiring with the third accused who wes
to collect the money,

and then after directing himself on the law in respect of the
offence of forgery wrongly as it will be demons rated, he
concluded his judgment as follows:-

Prosecution has proved the case beyond all reasonable
doubte Therefore I convict first accused and secomd
accused of the first count and acquit them of +he second
count accordingly, Alsc I convict third accused of the
second count and acquit nim of the first count forthwith,

1f the magistrate found that all the three accused were delibe
trying to defraud the hotel, he should have convicted them all,
according to his view of the law in respect of forgery on both
counts as charged. And the magistrate is advised +o acquaint
nimself thoroughly with the provisions of Section 22 of the Penzl
Code which reads:-

rav 81:)7

When an offence is committed, each of the following persons
;1s deemed to have taken part in committing the offence

and to be guilfy of the offence, and may be charged with
actually comuitting it, that is to say:-

(a) every person who actually does the act or makes the
omission which constitutes the offence;

() 1 who does

averr person who does or omits to do any act for the

Purpose of enabling or aiding another person to
commit the offence;

(
) every person who alds or abets anotiher person

in
committing the offence;

any person who counsels Or procures any other person
to commit the offence.
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In the last mentioned case he may be charged either with
committing the offence or with coansell_ng or procuring
its comrdssion.

A conviction of coumselling or procuring the
commission of an offence entalls tne same conseguences
in all respects as a conviction of committing the offence.

Any person who procures ancther to do or omlt o do
any act of such a nature tazat, if he had himself done
the act or made tae omission, the act or omission
would have constituted an offence on his part, is gullfy
of an offence of the same kind, and is liable to the
same punishment, as 1f he had himself done the act or
made the omission; and he may be charged with the act
or making the omission,

However, as remarked by learaed State Attornmey, the tcomviction

0f the second accused on the first coumt, that of forgery, cannot

be sustained, for, 2s the magistrate will note on perusal of the
charge sheet, neither he nor the third accused were charged on
this first count, but only the first accused alone was charged
of such count, though all three were together charged on the
second count, on which incidentally, as remarked, they should
all have been convicted, But as the Republic is not appeal:_ng
from tne acquittals of the first and second accused on the '
second count, there is nothing this Court can do about ite

To revert to the first count, as submitted by Mr, Chirwa,
who appeared for all the three accused at the hearing of these
appeals, the makPng or signing of this false voucher does not
constitute forgery in law. MNr, Chirwa based his submission
on the judgment of Blackburn, J, in Ex Parte Windsor (1865) 10.
Cor's Criminal Cases 118 at p.l23, the particular passage

. readingi=—

Now the charge that is made out against this person is
that he, being & clerk in a bank, did steal a large sum
of money, and in order to conceal it did make an entry
in a book, which entry, as I make it out, was an entry
stating on his behalf that a certain quantity of specie
had been deposited in the vaults, whereas in point of
fact, the statement was wilfully and fraudulently false,
with the intention to conceal and embezzle, 3But though
he was guilty of that crime, it did not amoumt to




forgery. JForgery is the false malting of an instrument
purporiing to be that which it is not; it is not the making
of an instrument which purports to be what it really is,
but which contains false statements. Telling a lie does

not become a forgery, because 1t 1s reduced into writing.

This definition of forgery by Blackburm, J. would have been tinding
on +this Court under Section 4 of the Penal Code belore it was amended
‘and it read:i-

Thig Code shall be interpreted in accordance with the principles
of legal interpretation obtaining in BEngland, and expressions
used in it shall be presumed, so far as is consistent with their
context, and except as may be otherwise expressly provided, 0 be
used with the meaning attaching to them in English criminal law
and shall be construed in accordance therewlth.

This section was amended by the Administration of Justi
(Miscellaneous Amendments) Act, 1971, to read:-

. 4, Subject to the provisions of the Interpretation and General
Clauses Ordinance the court shall, in construing the

provisions of this Code, be guided by the principles of
natural justice. o ;

English decisions on the interpretation of the Penal Code are

therefore no longer binding on this Courte Even so, the difinition
of forgery vy Blackburn, J. has, in fact, been codified in our Penal
Code, and I can do no better than quwote from my judgment in the case

of Raymond Chilemba v. The Republic (High Court Crimrinal Appeal No,
228 of 1972 wmreported):i—

e R

With regard to the two payment vouchers made for night allowances

for the appellant, he admitted that he did not in fact spend those

nights away from the station, but even so asserted that he was
entitled to such allowances, However, as established in evidence,

; he was not entitled to such allowances and his claims to such wers

false. Even so, the making of these two false payment vouchers
does not constitute forgery, for forgery is defined in Section

333 and 335(a) of the Penal Code as follow:-

333, Forgery is the making of a false document with
intent to defraud or to deceive,

335, Any person makes a false document who -
(8) mekes a document purporting to be what in fact it is nov.

The other definitions of forgery in the section have no
epplication to this case, Although the appellant's ¢laim for
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night allowances were false, the payment vouchers for such
allowances although containing false statements, do not
purport to be anmything other than they were. And for a
document to constitute forgery as defined in the section, 1%
must, what is commonly termed, tell a lie about itself, such
requirement incidentally, in more tecklmical parlance, being
termed automendacity. These two vouchers although containing
false statements, do not therefore constitute forgery, within
the meaning of Section 335 of the Penal Code.

I ought to add that this definition of forgery is, to my mind,
wmnsatisfactory, and I have recommended that it be amended. It is
not irrelevant to quote from my letter to the Attcrney General with
his concurrence, making such recommendation. The relevant extract
from the letter reads:-

Section 335: The section commences with Any person makes &
false document who - :

(2) mekes a document purporting to be what in fact it is not; |
and the section then goes on to define other cases of a falge
document, but it is this first definition at sub-paragraph (a),
which is the most important and usually the one which is
applied in most cases of forgery.

In England this requirement of automendacity has of recent
years been queried, and in the Criminal Law Review 1971, page
565, the writer, a Mr. Anthony Beck, has headed his article
!The end of Automendacity?! The writer assumes that the
requirement of automendacity, which in ordinary parlance simply
means a document which tells a lie about itself, that in England
this doctrine is now dead. If it was dead when the writer wrote
the article, it has certainly been resurrected in the case Re V.
Dodge, Regina v. Harris, (1971) 2 WoeL.Ra 366 wherein it was
expressly reasserted that a false document will not comstitute
forgery unless it tells a lie about itself, Whatever may be the
position in English law, in view of the wording of paragraph (a)
in our definition, automendacity is definitely not obsoletes I
must confess I fail to see why it should be sce Why not add an
additional sub-paragraph to read:-

( ) mekes or signs a document containing a statement which is
false in a2 material particular. ’
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This reguiresment of avtomendacity. has ¢
deal of confusion and generated 2 legion of ¢
techmical sxercises, for which I am afrald, - can
reason, If you =2gree with me, T would suggest that the
section be amended accordingly.

For the reasons set oui, in this instent case, the voucher
slthough containing a false statement, that the lobsters weigned
twenty~-five kilos when in fact they welghad only eighteen-and—
ahalf kilos the making of the voucher does not constituise
forgery. The conviction of the first accused on the charge of
forgery camnot, therefors, be sustained,

Mo turn to the tnird accused, who was comvicted of
attempting to obtain money by false pretences, it has, I think,
heen sufficiently demonstrated that the comviction is fully
supported and justified by the evidence, nn my evaluation of
such svidences

With regard the sentence on the third accused, considere

2 isolation, it would no% appear to be excessive, buv bezring
in mind that the first and second accused wers far re culpable
in that, as stated by the magistrate, they were attempting 10
-ob their employer, and possibly instigated the oifence, it
would be less then fair to let the third accused bear such
sentence, whilst the two other accused get off scot free, due

to a technicality in law, and the inexperience of the meglistrate
in acquitting them on the count of atitempiing 0 obtain money

by false pretences, Accordingly, I consider that tae justice of
the case would be met if the sentence imposed on the third
accused, were reduced to imprisomment for six monthse

1

In the resul’, the conmvictions cf the first and second
accused are quashed, and the sentences imposed thereon are seb
aside, If they are not otherwise lawfully held iIn custody, they
are to Ye released forthwith, The conviciion of the third accuse.
1s sustained, but the sentence imposed on kim is

is set aside and
thers is substituted therefore, a sentence of imprisonment for-
six months,

6 EEPUBLIC v, JOSEPY NGAIKTAMO

HLGH COURT CRIM, CASE 144~IRINGA-74, 28/1/75
MAPIGANO AG. J,

HEID: l) It ig a rule of practice that a dring declaration

require corroboration before it can be acted upoOn.
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/2) The mere fact that the deceased made precise and
substantially identical statements on three
oceasions 13 not evidence that such statement
is accurate but only that the deceased was
consistent in her belief that the accused had
stabbed here

Accused acguitted.

MAPIGANO, AGe Jo = The accused Joseph Ngaikwamo is on 2
charge of murder, contrary to section 196 of the Penal Code,
namely that on or about December 11, 1973 at Ipugasi, Mufindi,
hes wi th malice aforethought, caused the death of his wife, one
Lungumadachi d/0 Sekasige, The accused denies this chargee

Briefly, what happened and what is not in dispute is that
Tungumudachi Sekasige, hereinafter referred to as fthe deceased,
was attacked at night at her house at Ipugasi, Mufindi, on
December 11, 1973, She sustained 2 stab wound in the region
of the left ribse She, alone, went 10 +he house of her young
oister P.W.1 Sagina Sekasige to whom she related what had
befallen her, and thence to the house of one Pangweno where
<he me+t her ten cell leader P.W.2 Batulungl s/o Ngimba to whom
she again related what had happened to her, She was sent to
Fipengu hospital on the following day, where she Wwas attended
by an Assistant Medical Officer, P,W.3 Arthur Mtunya, to whom,
yet again, she related how she had been wounded, P.W.3 Arthur
referred her to Iringa Government nospital where she died on
December 17, 19735

P.W.7 Dr. Robert Bosma who examined her dead body found
that the stab-wound penetrated into the abdomen, thereby
cutting the large intestine and the left Kidney into two partse
He was of the opinion that the wound had been inflicted by 2
narrow, long and sharp Wweapoll, and with great force. And that
death was due to the after effects of the wound, He replied
that the deceased had sustained other minor wounds which he
congidered unimportant and which therefore he did not record
on his report (P.2.) 3By and large, his observation and
opinions are not in dispute, and on the evidence, I would,
with respect, agree with his testimony. ’

The prosecution case &s indicated, shows that the deceased
made a series of declarations after she had been stabbed, She
appears to have been consistent throughout. The substence of




e

- 36 - 1977 ILRT no‘6

her allegations i's that on that fateful night the accused had

arrived at the house at about 8,00 Delle He had then accused
ner of unchastity, that she was carrying on with cone Pangawano,
and that the said Pangawano was tempting her into playing the
3ilt towards him, She, the deceased, had however kept quietd,
upon wrich the accused took a spear and a krife and siabbed
hﬁer on the left ribs and on the right arm near the wrisSe The
sccused had then fled from the house.

One tring I am sure of, and what the defence only half
neartedly and almost in whisper endeavoured to contest, is that
these narrations were in fact made by the deceased. Whether the
allegation therein in so far as it implicates the accused is true
or not is another and more serious question and I will come to
it later. -

_ The accused has, in his unsworn evidence, di sputed that he
was the one who assaulted the deceased on that occasion. EHe
alleged thet he left his house at Ipugasi and went to a place
called Mgama where he had another house and a second wife,

Mgams appears to be quite far from Ipugasi as according to P.W.2
Batulungi, it is about nine hours! walk from Ipugasi to Mgama.
But both P.W.2 and P.W.1 Sagina allege that they saw the accused
in the neighbourhood of Ipugasi at mid-day on December 11, That
however may not be irreccacilable, as the accused may have left
the village later on the same day. The accused went on to say
that on the 9th day of his stay at Mgama, a ten cell leader of
that area approached him and put to him that he had killed his
wife. The ten cell leader arrested him and caused him To be
delivered to the police before whom and in the face of beatings
he denied having killed the deceased. In due course, he
produced a knife (P.1) to Constable Zebedayo, which fact on the

evidence available before me, does not advance the presecution
case one jot.

I will say at this juncture that on the evidence there is

no material cause why the accused should have set upon his wife,
There is an allegation in the deceasedl!s dying declaration thaet

he thought she was having an affair with Pangaweno. The prosecution
contention seems to be that this is what actuated the attack. 3ut
it appears to me that there is no substance in that allegation.
At least P.W.2 Batelungi, the ten cell leader, had not received
any complaint from the accused to that effeci, and he had not
even heard any rumour in that respecte. And even if the accused
could substentiate that allegation which, needless to say, he
¢id not seek to, that would not justify or mitigate the act of
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Klling ks wife in the clrcunstancess And considering the nature
and mamner of the assault, the element of intention to ki1l or to

do grisvous harm must nave attended the comid ssion of the assault,
which factor would meke the offence a murder as defined under the
law,

The only point of contention ia this case is whether it is
true tazt it was the accused who stabbed and tock his Wifels life,
As indicated above, txis boils down to whetner the dylag desclarations
are true beyond reasonable doubt. For the dylng dsclarations are
vital to the prosecubion case, %hey are virtually the presecution
cast. :

The rde of practice and prudence to which both learned
counsel have referred To and to wkizh I would lively and carefully
address my mind, i3 that by its owa nmature, evidence 0% a dying
declaration falls into the category of evidence of which material
corroboration is called for, before it can be accepted and acted
upon, urless the circumstences show that the deceased wes honest
and correct: R. ve Elizia s/o Odel =nd Anor. (1943) 10 E.A.C.A. 90,
And as shown, the mere fact that the deceased in this case made
precise and substantially identical statements on three occasions,
to the effect that the accused was the one who stabbed her, is nos
evidence of its accuracy but, at the highest, oaly of consistancy

of her belief in that regard: R. v. Muyovya Msumé'(1939) 6 EJA.CLA. 128

Without going iato detail of tae argument advanced by the
learned counsel for the Republiz, I would, and with respect, say
that there is scant independent evidence, if at all, to support
the dying declarations-as concerns the identity of the attacker,
To be sure, the accused was tracked at ligama nine days ter the
attack, and accoriing to him, he was by then not aware that his
wife, the deceased, had been perwiciougly assaulted. However, 1%
appears to mz, this does not amount to material corroboration,
even bearing in mind as I do timt circumstential evidence can
amount to corroborative evidence, The medical svidence, of course,
can be and is only cocroboration as to the nature and manner of
the stab-wounde.

Sadly therefore, and that without prejudics, there is her
dying declarations alone which seriously purport tv livk the
accused in thais killings It is a hotly disputed polnt whether
these declurations, standing alone as taey are, can be relied
upon and found a conviciion. Wor the Republic it is argued and
with some force that the deceased could not have mistaken The

¥
&
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4dentity of his assailant, notwithstanding the fact that the
event took place during night, and perhaps (we were not told) in
the dark, Because, it is argued, the assailant falked to the
. deceased and tnat she could not have mistaken the
ivoice of another men for that of the accused, her
. whom she had lived and begotten three children

fizure and
nmsband, with

Ll Slle

On the other hend, it is argued on beh2lf of The accused,
Cthat 1t would be umsafe to rule out tae possivil:ity that she might
! nave, genuinely or maliclously, made 2 mistake in her identizying
' the cwlprit, And secondly, that it 1s doubtful if her mind was
g1l clear and recollective of what had happened and of who had
attacked here .Tie pains from tae would, it 1s submitted, could
nave dimmed her memory by the time she told the stery.

I have followed and considered these arguments., I think with
respect to learmed defence counsel, that thers is no evidence or
indication in the evidence, that there was any hostlity between
the deceased and the accused, to the extent that she could nave
maliciously and falsely inculpated bim in this ghasily incident,
Tf there was any misteke on her part, I would say that mistke
wa.s honest, eitner as 2 result of the attack having taken place
<v the dark or as & result of her memory having been confused,
3ut the evidence seems to argue, and I agree, that she was not
so phnysically helpless and mentally powerless as 0 be unable o
recollect what had happened, She walked to her sister!s house
and she explained about the attack and from there she accompanied
her sister to Pangawamo's house where although she fell Jown on
arrival she still repeated her story. It was until the following

day that she became so helpless taat she had to be carrisd to the
hospital,

The vital guestion therefore is whetaer she could have
gossibly mistaken the identity of the culprit on account of
carkness, The assessors are of the view that there was no such
a P?.ssibilﬂ‘.'byo I respect thelr view and I feel very reluctent
‘fo differ with them, But the gravity of the charge, T feel that
shere 1s a reasonable doubt as to the accuracy of the identification,

1 would therefore, reluctantly, 2iffer with the assessors, I would
gve the accused the benefit of doubts

set fe 1s consequently found not.guilty and acquitied, He is
at liverty provided he is not detained on cther lawful ground.
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7. MARTBA VANYANGI v, ROMARA ROMARA |
FTGH CJURT (PC) CIV. APP. 86-MZ-T4, 21/6/T5
MAGANGA, AG. Jo ' .

HELD: A father is not vieariously liable for the tortious
acts of his child who is not a minor,

Appeal dismissed,

MAGANGA, AGs Ju = This appeal lacks any merit and it mist
be dismissed. The appellant sued the respondent!s son for
damages for adultery. He succeeded and was awarded five heads
of cattle, He then filed an application for the attactment of
the respondent!s cattle on tae ground tmat the original defendant/
jud gment=debtor ageinst whom the decree ¥Rs being executed was the
respondent's son. The respondent was in prison when his cattle
were being attached, On being released he filed this sult
objecting to the attachment and the court held that the catile
were properly attached since his son pad no cattle of his own.
He appealed to the district court and the court reversed the
primary court jecisions, The appellant is now appealing against

that district court decisione

It was not disputed that the respondent Wwas novs a party to
the proceedings for adultery, His son who was sued and agaiast
whom the decre=e was passed was an adult living independentlye The
appellant attached tae respondent!s cattle kmowing fully well
taat they did not belong ©o the judgment~debitoxs In his
memorandum O appsal the appellant says that a father is liable
for any misconduct, including tort, by his son according o
Kurya customary law and that is why the district court was wrong
in reversing the primary court declsion,

I think if there was such a customary law as claimed by the
_appellant it is already obsoletes A grown up son is answerable
for all nis deeds snd a father of such son cannot be held liable
for torts committed by the sone It would be repugnant to reason
and naturel justice to hold a father responsivle for the torts
or criminal acts committed by his grown up son, The district
court was therefore perfectly right to hold that the decree had
tc be executed ageinst the judgment-debtor and nobody else, Sinc
tie applization was for the atitachment ol the cattls belonging
to the judgment—debtor!s father, and as the father was not the
judgnent-debtor, the court should have refused to issue process
for attachment of the catiles The appellant is advised %o procec
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execute the decree against his judgment~debtor. The distrizt
wrt judgment 1s upheld and the appeal 1s accordingly dismissed
3y it lacks merit,.

ATIT WANGISONGO v, CRISPINA WA GENTE
" ETE COURT (20) Civ, APP, 1l-MT-T4, 25/3/75
© KISANGA, J.

1) A person is entiflsd o compensation for improvemsris
effected on the land, if at the time of carrying
out such improvement, he had apparent justification
for doing SO,

I
1

no
~

Whers a person 1s given the right To use land bus

he deliberately uses it in contravention cf an

: express condition of user, cannot use iz own wrong
= to defeat the interests of the rightfl owmer unless
| soch owner acquissces in such wrong.

‘Appeal dismissed,

KISANGA, J. = The respondent brought a claim $o recover a
ece of land worth shse500/~. The Primary Court at Kipatimu
#allowed she claim but ordered the respondert to pay shs.l,lOO/—
ompensation to the appellant for the improvemernts which he had
ielfected on the land, Dissatisfied with the compensation order
the respondent appealad to the Distriet Court of Kilwa which
reduced the award to shs,550/-. The appellant is now appealing
vo tals Jourt claiming that the disputed land belongs to him,

The appellant's claim thet the land belongs to him is entirely
Widhout merit, There was abundant evidence to show that the land
belonged %o the respondent. Indeed in the Primary Court the
appellant stated that he was prepared to vacate the land if he

s pall compensation for the improvements which he carried out

or the land and to confirm that the land did not belong tc nim

Qe d:Li not in fact appeal to the Distrizt Court against the
declsion of the Primary Court which decided that the land belongsd
to the respondent; it is only the respondent who appealed against
the compensation order.

o YD examining the judgment of the District Couri, it is not
pparentg t?n what ground the compensation order wes made, The
Learned Dlsu ict Magistrate found that +the appellant planted
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permanent crops on the land kmowing fully well that the land
was not his, Indeed it is very clear from the evidence that
vhen +the appellant was permitted to till the land he was
expressly told not tc grow permanent crops theres In those
circumstances the learned District Magistrate held that in his
view tne appellant should not be entitled to any compensation
and, with grest respect, I think that view is correct. But then
the magistrate went on to award compensation of shs.550/~ being
a half of the value of the permsnent crops which the appellant
grew on the land on the ground thet it would be unjust to
deprive the appellant of tne fruits of his sweat, With even
greater respect to tae 1earned District Magistrate I think that
fnis was wronge To my mind a person should be entitled to
compensation for improvements effected on the land only if at
the time of carrying out such improvements he had apparent
justification ‘for doing so, for example, where_he bought and
developed the land in good faith but it later transpires that
the seller in fact had no title % such land which he could
mave passed to wim; Where a person 1s glven the right to use
1and but he delidberately uses it in contravention of an

express condition of usery he is clearly in the wrong and in
my view he should not be allowed to use his own wrong to defeat
the interests of the rightful owner unless the rightful owner
acquiesced in such wrongs In the present case there vas no
apparent justification whatsoever for the appellant carrying
out the said improvements by growing permenent crops when he
knew that the land belonged to someone else and he wWas expressly
told not to grow permanent CTODS. Moreover the respondent did
not acquiesce in the appellant!s wrong because she brought the
suit so soon after becoming aware of the said wrong, Thus
accepting that the appellant was in the wrong, I am of the view
that it wourd be unjust to allow him o build on that wrong to
defeat the interests of the respondent when the respondent
herself has not acquiesced in such a wronge

I would accordingly vary the judgment of the District
~ourt and hold that the appellant is not entitled to any
compensation in respect of the permanent crops which he grew on
the Iand, and if the respondent has already paid all or any part
of the compensation money, the same should be refunded to her,
The appeal therefore fails. "

PRV S S L IR WERT W 1. B W}
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9, FULGENCE MPIKITWA v, DOMITINA KIHAMA

HI@E COURT (PC) CIV. APP. 110=MZ-T2, 20/6/75
MAGANGA, AG. Js

FEILD: Rule 19 of the Customary Law (Declaration) Order, does
not make it mandatory that a will must be witnessed by
not less than two members of the testator!s clan where
the testator is illiter=ate,

Appeal a2llowed.

MAGANGA, AG. Jo — In Nyakato Primary Court the respondent
TDomitina sued for a declaration that her brother's will inheriting
the appellant Fulgence was void as it was not wiitnessed by clan
members, The court foumd for the appellant and dismissed the sult

holding that the will was properly attested and was for that reason
valid, Domitina being dissatisfied appealed to the district court

end her appeal was allowed, The éistrict court reversed the primary

court judsgment, holding that the will was nct atiested by clan members
and as such it was void., Fulgence was aggrieved by this decision and

he has appealed to this Court.

It wes not disputed that respondent was a sister of the
deceased while Fulgence is not a member of the deceased’s clane In
the disputed will the deceased stated that he was inheriting Fulgence
because he was the one who looked after him while sick when none of
his clansmen cared for him, He however made provision in the will
that his wife and the respondent should remain in the shemba during
thelr lifetime but the title was to revert o the appellant on their
deaths

Te will wes witnessed by severzl people including one Petro
Ruheshwa who belonged fto the same clan as the deceased, Several
members of the deceasedfs clan admitted in the trial court that

_this Petro is also a member of their clan and they stated that when

the will was read a2t the funeral it was this Petro fto whom it was
handed after being read, On this evidemce the primary court held
‘that the will wes valid and dismissed the application for a
declaration that it was void.

. On appeal, the district court held that the will was void because
it was not attested in compliance with the provisions of Rule 19 of the
Lew of Wills as published vide Govermment Notice No.436 of 1963,

The court was in fact making reference 4o Rule 19 of the 3rd Schedule
to. the Tocal Customary Lew (Declaration) (No.4) Order, 1963
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published vide Sovernment Notice No.436 of 1963 which provides
that where tae testator is i1literate a will should be attested
by at least four witnesses, two of whom have to be members of
the same clan as the ftestators

I do mot thirk that Rule 18 makes it mendatory that for =z
will to be valid it must be witnessed by not less than two
members of the testator!s clan where the testator is illiterate,
The provision must aave been intended tc be & safeguard against
forgerizs of wills. Thus where there is no allegation of the
genuineness of a will and such will has been witnessed by &
member of the testater!s clan it would be unreasonable to declare
such will void simply because of the absence of a second witness
to the will who is a member of the testator!s clan. The only
mandatory provision in Pule 19 is wmmma
‘Smm‘nimesses. TR the instant case it ws
proved that after the testator had written the will it was kept
by the only member of his clan who was a witness %0 ite Tt was
that same witmess who read it at the funeral and was appointed
4o keep ite The will w&s witnessed by six witnesses, none of
whom was said To be related to Fulgence, the appellant, A&As 1ts
genuineness We.s not challenged and since it was witnessed by &
1iterate member of the testatorfs clan tne primary court was quite
right in holding tnat 1t was valid, Since the district court
decision wes based on the assumption that it is mendatory for a
will by an illiterate to be witnessed by at lsast two members of
tne testator!s clan, znd I am of the view that this Was a wrong
interpretation of the rule, and since the primary court decision
wa.s boih sound in law and logiocal, I would allow this appeal.
The decision of tae district court is accordingly set aside and
the decision of the primary court 1s restoreds

0. LUCAS MATAFU v, HON. M,M, SONGAMHELR
BT B COURT CLVe CAUSE 2-MZ=T4, 17/7/75

MFATTTA., J.
HELD: An action against a Regional Commissioner is a sult

against the Govermment. It must therefore be brought
under tae Government Suits Ordinence Cap.5 and the
procedure set therein must be complied withe

Application dismisseds




MPALITA, J, -~ This is an application for the issue of a
temporary injunction against the respondent, the Regional
comuissioner for Shinyanga Regions For reasons which are not
clear the aavocate for the applicant cited the Regional
Commi ssioner personally, they did not stop to think wha's
would have become of their application if this particular
person holdiag the office of the Shinyanga Regional Commissioner

o,

wes elther trensferred or removed from office in the meantime,

The application supposedly made under the provisions of
3. 37 T2 of the Civil procedure Code asked for the grant of
3 temporary injumction "requiring the respondent To re-open
the plaintiffls Bar and releasing rentals %o the plaintiff on
the grounds contained in the plaintiffis affijavi t"e In
paragraph 2 of what 1s called the plaintiff's affidavit, 1t
was stated that on 8/2/74 the respondent, Songambele, the
Regional Tanu Secretary for Shinyanga Region closed the
applicantts bar business which he was operatiag in the name
and styls of Shixyange NMwafrixa Bar and also his tenantable .
premises on Plot No,23.Block YE1 ohinyanga Township, Now, 2m
injunction means simply a j\_.xdic_j;al oz_'d.er to restrain., Witna
tis in mind it is clsar that an injunction is necessarily a
negative order, it is never positive in other words 12 an
application for an injunction, there can be no question of a
positive order i.e., requiring an individual to do something,
there can only be a negative order i,e.y Tequiring an  individual
not o do what he proposes to doe If something has already
been done the cure is not an imjunction order, nless of course
i"b is sought either to prevent further breach or continuance ol
a'nuisance, In the present case the applicant is asking this
Court to issue & temporary injunction requiring the regpondent
to re—open his Bar and what he called Senantable premisess [
10 not kmow how such an injumction crder couli possibly be framed.

Th.ere is a _gecond difficulty swrroanding this é.pplica‘tion,
?-l'%:hou‘gn this is merely procedural., Applizations for temporary
injunctions p.nder Oe 37 should not be filed as separate suits,

They should be filed in the same file containing the main sult

S0 that in this case, this application should have been Ifiled ’

in the file for Civil Case No.7 nf 1974 This in fact is desirable
from 3 practizal point of visw for it would enable the court to
iaV_e In mind tae case as a whole when considering whether or not

% ilssue an injunction order,
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The third difficulty relates to the compentency of this
application., I teke 1t that for the purpose of the Government
Suits Ordinance Cap.5 this application is a suite It is alleged
in the affidavit that the respondent Songambele closed the
applicant's Bar and tenantable premises. I cannot imagine how
the respondent could have done this in his personal capacity.

He must have used his authority as a Government Officer to effect
whatever he did so that the final responsibility lay with the
Government. For instance if indeed the respondent closed these
two premises, and he were either transferred or removed from
sffice tomorrow, he would not as Songambele have the authority

to re—open them even if he wanted or was ordered to. These
premises were therefore closed by orders of the Government and

if any redress is needed it must be sought against the Government.
The procedure for getting civil remedies against the Goverament is
provided in the Government Suits Ordinance, and this must be
complied with before this Court can assume jurisdiction. Since
this was not done, this Court has no power to make any order

against the Government. HEL
For these reasons this application is dismissed. As the
respondent did not appear there will be no order for costs in
his favour.
11, FEPUBLIC v, MARTA NYAGAWA
HIGH COURT CRIM. REV. 13-DDN-73, 26/12/74
MWESTOMO, AG.J.
HEID: 1) Section 176, C.P.C. confers discretionary powers o ki
the court to moke compensation orders in addition ‘ upon. €
to any other lawful punishment. But an order for sectlc

compensation alone does not constitute a sentence.

2) Section 134, C.P.C. empowers a court before convic
to stay criminal proceedings and give a chance to
the parties to reconcile in cases of common assaul
or any other offence of personal or private nature

Accused discharged.

MWESIUMO, AG.J. — After being convicted of causing grievous
harm contrary to section 225 of the Penal Code, on her owm plea
of guilty, the accused one Maria d/0 Nyagawa was just ordered by
the District Magistrate, Mr. A.B. Iugendo to pay a compensation
of she,300/-.
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Tris case has been called up by this court in exercise of
ts revisionary powers to resolve the legal guestion of whether
n order for compensation alone after comviction constitutes a
gntence oT noL,

In my view the amswer is in the negative, In other words
s oprder for compensation alone afier a couviction cannot be
':;onsmed 1o be a sentence and therefore cannot be pronounced
:‘us'b by itself as a substitute of a sentence,

As the learned State Attorney Mr, Alimwile rightly, pointed
ot before this court a sentence is that which is passed in line
with the wording and meaning of section 176 of thne Criminal
»rocedure Code which inter alia states:

A

i76 -~ (13 When an accused person 1s convicted by any court
of any offence not punishable with death and it

. appears from the evidence that some other person,
whether or not he is & prosecutor or a witness
in the case, has suffered material loss or
personal injury in conseguence of.the offerce
committed and that substantial compensation is
in the opinion of the court, recoverable by
that person by civil suit such court may, in its
discretion and in addition to any other lawful
punishment order the comvicted person to pay to
that other person such compensation, in kind or
in money, as the court deems fair and reasonable,

#From the wording of the apove quoted exsract of section 176 of

he Criminal Procedure Code it is clsar that the Legistature gave
Lscretional powers to the courts of law to make compensation
rders where desirzble but such orders must de "in addition %o
gy _ovher lawful punishment” and not as a substititz thereof.

Therefore the district megistrate erred in 1aw when he
the compensetion order purporting it to be a substitute of

epunighment or sentence after naving duly comvicted the accused
Tson, ,

Bde

o In. doing so he wrongly relied on section 1"34 of the Penal
?né‘?h{.cil, Wlth due respect to him, he misunderstood hence,
Slnterpration and the misapplication o the instant case.
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Section 134 of the Criminal Procedure Code empowers &
court of law to stay criminal proceedings and give chance 1o
the parties %o reconcile in an amicable way, if the case 1s of
common assault or any other of personal or private nature and
in my view the stay of proceedings must ne done before conviciione

Tn the instant case 1t 1s doubtful whether one could s&y
it is a type of offence stipulated in section 134 of the Crimi=nal
Procedure Code because grisvous harm is a felony and therefore
zraver than a comuon sssaulte Secondly, even if one peinteined
That it vas meant to be embodied in that section then the District
Magistrate should have stayed the proceedings but wnat he did
was to proceed with the proceedings up to conviction and thereafter
awaraed a compensation order which apparently seems to have been
taken as a substitute of sentence or punishmente

Hed the District Magistrate wanbed To be lenient towards
the asccused pzrson, as is clear from his comments proceeding
the order, on the groumds of relationship of affinity between
the complainant and the accused as they were sisters—in~law
then he should have resorted to the provisions of section 38 of
the Penal Code as amended by Act Noe5 of 1961 and not section 134
of the Criminel Procedure Codes

Thet section empowers the court to make orders for
conditionel or sbsolute discharge, if in its opinion, the
convicts? case warrants such & measure of leniency and such &
conditional or absolute 3ischarge after conviction is in law
a proper sentence,

Tor the above reasons I now hold that the accused person
hes not yet been sentenced but has only been ordered to pay
compensation of shse 300/~ wnich she has complied with and which
ought %o have been paid in addition to any other lawful punishmente

However that case was completed before the District Court
on the 13th January 1973, two years have passed since then, 4
notice of enhancement was served on her and on 6th May 1974 she

recorded her reasons before a District Magistrate Mre Y.S. Mperella
sternly pleading why this court should refrain, on merciful groundsy

from enhancing sentence, In fact, it should not be a question cZ
enhancing sentence as 1t has been ruled above there was none
imposed on her but should be a guestion of sentencing here

T “ave been thinking whether it would be good commonsense
and in the interest of justice %0 sentence the accused after 2
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passage of almost two years from the dzte of her conviction and
* ggpecially so when the partizs seem “o have reconcilled and
| sorgotten bitter feelings between them, After deep consideration
I feel inclined %o have am opimion that it would not be in the
. iaterest of any of tae partiss or the publiz at large tc¢ remind
them of that sorrowful event by inflicting any severe sentence
against the accused person at this elsventh hour,

T

1

\ consegquence thereor and pursuant to section 38 of She
21 Jode as amended by Act No.5 of 1961 I do hereby order
snat the accused be discharged absolutely,

¥ 12, REPUELIC v, MKAMA NDARO
» AT & COURT CRLM. REV,. 18=MZ=T75, 20/6/75
KATITI, AG. T,

HEID: 1) Section 63(2)(a) of the Traffi: Act 1873 empowers
the court to impose a fine or & term of imprisorment
iess than the minimum upon proof of the exlstence

of special reasonc.

2) What amounts to specizl reasons may be special facts
which constitute the offence and/or facts that are
personal to the offender.

Case remitted to lower court Zor action.

XATITI, AGe J. = This record comes For revision consequent
upon discovery that the offence and conviction falling undex
section 40(1) and 62(a) of the Traffi: Act No.30/1973 as it does,
no disqualifization was ordered in the absence of special reasons
tc ve rzcorded.

Indeed the accused was tried and comvicted for csusing bodily
injury through dangerous driving on the public road c/o 40&1) and
63(2) of Traffic Act No,30 of 1373, lrs. Metovu Stats Attorney
submi<ted that not only wes there no disgualification sut also
the sentence was illagal,

I start with the disqualification — section 27(1)(a) states:

—

Any court before wiich & person is convicied of
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(g) a first offence .nder section 40, 41, 42, OF v
or paragraph (¢) of section 52 shall cemcel such
person"s ariving licence for a period of not less
than tharee years and shall declare that the
person TO D€ disquelified from obtaining oOT
i ariving licence of any Type during such periods .s0

ynizss ths cours for special reasons Loinks fit
3 <o order 2 shorter periond of cancellation oT
% suspension ~f that persons driving li.cence and
to order him %O be aisqualified fronm obtaining
or driving licence for z shortsT period OT not
4o order him 4o bhe gisgualifiede

In my view, the disqualification is mendatory unless the courd®

] for special reasons 5 be rezoried and, L 2m sure +c be adduced
by The accused, the conrt either orders d.isqualifioa‘t.i.on - for

a period less tpn three years oT IO disqualification at alle

It is the court's dqusy, > taiak to address the accused To thls
penefis and ask him to adduce special reagons if any, showlng
cause why he shovld not be disqualified from holding oTr obtaining
a driving Lizence. Tpat -constltuves special reascns is abundantly
caken car:z of by case 1aw now and withoat prejudice, the addition
5f "the causing 0F podily injury' bY driving & moW?T vehicle or
trailer dangerously does nOT in My View escape from the authorities
on what constitutes "gpecial reasons;" for the purposes of

di squal.fication OT othernise. -+ S8Y this because 1 think the
authoriftiss on the repealed and replaced statute apply o the

new statute pa.r"nicularly where sections in the repealesd and
raplaced statute have been re—enac ted 12 the sams OT gimilar terms.

Now I come to the substentive gentence. The State Attorney
did point out that the sentence Was i]/.legal. I 30 not thixk 30
The relevan® penal by Section 13 63(2)\&) which provides:—

53(2) any person Who iS conricted ofi~

(a) =m offence under section 40 shall de iiable To &
term cIf imprisomwzent of nos less then WO years
put not exceedlng fire years and the court D2y
in addition thereto impose a f£ine not exceeding
one hundred tnousand shillings; e.o
unless the court foT special Treasons tiainks it
to impose a fine or 2 tevim c 3 mprisorraent less
then the siinimum fine oF te minlmom terms of

“T_rnprisum;et?;t spe-:;ified smder tals sectione
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s

The learned State Attorney sought this court to interfere with

the sentence if this court agreed with her assumption that the
sentence was illegale As was held by the Court of Appeal for Bast
Atrica in William Frank Haining and Others V. (19723 H.C.De 153
nihe imposition of sentence sxoept where The sentence is fixed by
1aw, 15 & matter wrich lies in the discretion of the trial Judge
and an appellate court will not interfere except where it appears
That in assessing sentence +the trial Judee has acted on some wWrong
orinciple or has imposed a sentence which is manifestly excessive
or inadequate", I would add that the appellate court would
interfere with the sentence if the sentence is illegal and more

s0 in the case of High Court exercising its revisional jurdsdiction
inder the provisions of Section 327 of the Criminal Procedure Code-

The question mow is whether the sentence was illegal as submitted

the learned State Attorney. Upon my reading of Section 63 and
particularly 63(2)(a) I am of the view that although it provides
liability To imprisonment of not less than two years but not
exceeding five years, this provision is watered down by & further
provision that the court could still impose 2 fine or term of
imprisonment less than the minimum upon existence of special
reasons, so that 2 trial magistrate exercising his discretion
judicially and finding special reasons, would be entitled to
impose a sentence less than the minimum prescribed. What
constitutes special reasons for purposes of imposition of sentence
less than the minimum prescribed could definitely be special to
the facts which constitute the offence as well as those that
relate to the offender. For if the reasons special to the facts
whioh constitute the offence go to induce the court not o
disqualify or to order shorter period of disqualification, these
same reasons could still excite leniency in the minds of the
court and have the sentence reduced. Similarly these same Teasons
could be special to the offender for if ages had it that in
imposing fine, it should be such fine as within acceptable

—confines of his capability o pay, Why shouldn't his ability %o

pay be a special reason for departing from the minimum sentence
-considering the circumstances of the case also, After all how
many would escape jail if the minimum fine were 1o be ilmposed
without regard to the provision cited above?

In the case in point, the magistrate imposed a sentence leo.
than the minimum prescribed. In his preamble to the sentence he
"’f@ke_s no reference to "special reasons" as such but to my mind his

, mqull'y Qf'accused means as is shown by the record shows he had
® Provisions in mind and a fine of 200/~ in addition to the
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compensation of 200/— for a person earning 540/~ is by no means
gmall. In my view the earning capacity of the offender could
constitute specizl reason for the courts departure from the

frowning and punitive section. I am therefore not inclined to
aisturb the punishment impo sed.

It is hereby ordered that the case be remitted to the trial
court, The trial magistrate is girected to issue the necessary
legel process for the compliance of Section 27 of Traffic Act

No.30/1973.

13, GATT MARWA v, KISIRI EUZYO
HIGH COURT (PC) CIV. APP. 236-MZ-T73, 5/2/75

MPATLITA, J.

HEID: 1) Where a tort is commi tted egainst a minor, he may
either sue by his next friemnd or wait till he
reaches age of majority. .

2) Where the minor chooses to wait €i1ll he reaches
the age of majority, the 1imitation period begins to
run against him on attaining the age of majoritye

%} Where there is no evidence 2s to the Customary law
rules governing the age of majority, the court
should apply the Magistrates' Courts (Limitation
of Proceedings under Customary Taw) Rules 1964.

4} A Primary Court has no jurisdiction to entertain
tortious actions unless based on Customary law.

Appeal dismisseds

_ NPALITA, J. - The appellant, a boy aged 10 years, sued the
resporident, in the Primary Court at Nyamwaga claiming compensation
amounting to Shs.600/- for injuries he received when he was
assaulted by the respondent. He told the Primary Court that the
respondent assaulted him without any reason and caused him
injuries to his private parts which necessitated his being
admitted in hospital and received treatment for about one weeke.
Se said that for this assault the respondent was charged with
a criminal offence and was convicted and sentenced to 2 months
imprisonment. The respondent did not dispute these z2llegations
=% - 4~ awvidencra the Primary Court found the claim established

e e A
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successfuliy/ appealed to the District Court which allowed the
appeal on the bagis that the appellant’s appeal was time barred
and that it should have been dismissed on that basis by the
irial courts. From this decision the boy Gati appealed to this
Court, saying that his claim was not time barred because all
this time the respondent was in jail and tacrefore he was
unable to bring these procsedings,

I think that the District Court was wrong in dismissiag
the appellant's claim on the basis that it was time barred, The
record shows that the appellant was 10 years old when he iastitiuted
these proceedings in 1973 and since the cause of action a2rvse in
1969 when the appellart was assaulted by the respondent, 1t means
that he was 6 years old when the cause of action arose, He was
therefore at the time a minor and as such had no capacity to sue

.
|

T was surprised by the statement in the judgment of the District
Court that in the appellant's area a minor has capacity to sue,
I think fthis statement is meaningless in the sense that it is
contradictory., A minor anywhere can never have capacity to sue,
What 1s likely to be tae position is that the age of majority
iffers in different communitiszs so that if in tae appellant!s
commurity a person can sue at the age of 10, it follows that at
that age people are no longer regarded as minors for the purpuse
of bringing civil suits, but no evidence was l=d to support this
view that in the appellant!s community people achizve the age of
majority at the age of 10 and since it is not only unreasonabls
but highly unlikely, and in the absence of any evidence supporting
this view I will proceed ou the basis that the age of majority
which should have been taken in this case is 18 years which is

the national one, Therefore if at the time the cause of action
arose the appellant was a minor, the time against him could only
start to run on his atiaining the age of majority le2e, 18 years.
See Rule 3(1.) of tae Magistrates! Courts (Limitation of Proceedings
under Customary Law) Rules 1964, Therefore when the appellant
orought the action in 1973 he wes still within his time, in fact
he 1s still within his %ime until he reaches the age of 18 years
vhen time will start to run against him,

But tne uppellant's action could mot succeed for other
Teasonse First this being a claim in tort and measured in
Donetary terms the Primary Court had no jurisdistion to entertaia
the sult, The civil jurisdistion of Primary Courts is conferred
by section 14 of the Magistrates! Courts Act and claims in tort
8re net included unless they are based on Customary law which the

esent claim is not. Secondly, the appeilant had no capacity to
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sue by/ a next friend, il.%., an adult relative could have
represented him or ne could have waited until he reached the
age of majority before bringing the suit in his owmn name, 4&s
the appellant'!s claim wes incompetent for the above two reasonss
the present appellant!s appeal must be dismissed although for
3iffersnt reasons from that given by the District Court.

As neither party appeared there will be no crder for costis-
14, ABDATIAH NYAMIZA v, REPUBLIC

TTGH COURT CHli. APP, 337-Mi-T4s 13/6/75
}MGAﬁNGA’ A-Gv J'.

HEID: 1) In identifization cases, minor discrepancies in The
evidence of the witness are not fatal if they are
not meterial to +the identification of the accuseda

2) A specified authority falling within Ss.4 and 5
of the Minimum Sentences Act must be proved, mere
allegation is insuffi cient.

Sentence reduceds.

MAGANGA, AG, J. — The appellant was convicted of stealing
5 motor vehicle ¢/s 265 of the Pemal Code and he wes sentenced .
o 5% years imprisonments Te appeal is against conviction and
sentence, '

The facts fomd estadvlished were that on 24th December 1572

a Lendrover belonging to Fort Ikoma Lodge was sfolen from the car
park at the lodge. The tueft wes reported to Mugumu Police :
Station and the report was sent to all police stations in Mwanga .
and Mara Regionse 0On 27th January 1273 a report was received at
Musomz that the vehicle had deen seen at 3ariadi in Shiayanga '
region, A team of police offizers including P.W.3 Corporal
Gideon left for Bariadi. On reaching & place called Ngassamo

they got further information that the vehicle was within that

rea, They werc led by a special constable (’P.W.4) to a place
where they found the same vehicle being repaired by Ifour peoples
P.W.2 identifisd the vehicle as the one which had been stolen
and as the group neared the vehlele Corporal Gideon ordered the
four people to surrender without resistance. Three of the people.
obeyed but the fourta one ran away and menaged to escape o &
meize shamba, That person disappeared but the other three were
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rested and charged mith the theft. They were suoseguently
qvictede The prosecution case was that the appellant was the
»zon who escaped, The question before the couxrt wes therefore
ather the appellant was properly identified to be the person
& escaped,

In a well reasoneu judgment the learued resident nagistrate
msidered the issue of appellantis identification at length and
pe to & conclusion that it was conclusively proved thaet the
ellant was the person who ran away from the team of polizemer
@ escaped. Fie then resorted to the doctrine of recent
session and found the appellant gullty of theft of the motor
%icle, He accordingly convicted him as charged.

I his defence at his tria. and in his memorandum of appeal
appellant deri=d to have ever been in the group whkich was
Aamd possessing the stolen vehicle., He is also now challenging
finding of the magistrate on his identification,

The evidence relied on by the magistrate on the issue oI
jentification of the appellant was given by four prosecution
‘messes. Corporal Gideon ('.ENW.B) deposed that ae knew the
ppellant well before the iwncident and on the day in cuestion

saw him run away as he ordered the group to surrender., He
bated that he did not hold an identification parade because he

W the appellant and saw him on the day running away, Acco rding
him, the appellant was wearing a dirty white shirt with greasy
Btches and. was at the time holding the bonnet of the vehisle,
$¥.4, Michael Cheyo deposed taat he had seen the appellant ia

ne company of the other three +the previous night at the home of
kria (P,W.6) and he was the one who reported them to the poline
taey looked suspicious, He stated that while in the company

t the police he saw tae appellant run away from where tae car

b.s found when they were ordersd to surrender. According to kim
n€ a2ppellant was wearing a yellow shirte P.W.5, Augustino Manzale,
O Was also with the policemen, deposed that he lives in the same
Puse as Maria and he saw the appelliant together with the other

°¢ people at Marials house where they slepts He also saw the
prellant run away from the vehicle when they were ordered to
prrender, The appellant was at the time weariig a yellow shirt,
Ly, 1"13-3’-‘15 (2.W.6) deposed that on the day before the police
sg zgiegeopla who had the vehicle the appellant together
bked fop ¢ other people went to hgr home_a arou:r}d 9 DeM., 2nd
ity Place o sleep as they sail their vehicle had

81 Jefects, She offered them & vlace to sleep and the
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appellant was one of the four people who slept at aer house,
In the morning the appellant and his friend started repairing
the vehicle but they were interrupted by the police, 3She szaw
the appellant run zway and he was not arrested then, The
appellant had a yellow shirt with a lot of grease on it.

The appellant is challenging his identification saying that
there was contradiction in the evidence of the prosecution
witnesses 2s to the shirt the person who ran away was wearing,
This contradiction would have been material only if his
identification was solely based on the cloth the person who
ran away was said to have been wearing, This however was not
the case, He was identified by no less than three wiitmesses
who had seen nim before the police arrived. P .W.3 imew him well
before and.Maria could not have made 2 mistake in identifying
him because he had slept in her house. His ildenvification as
the perspn who ran away was therefore beyond doubt.

As the learmed Resident Magistrate properly found the
appellant and kis three friends were found in possession of the
stolen vehicle just about a month after it had besn stolens. The
registration aumbers of the vehicle had by then already been
changed and 2 white plate was fixed on the vehicls, Since a
wotor=vehicle is not something which can change hands so easily,
I am of the view that the learnad Resident Magistrate properly
directed himself on the applicability of the doctrine of recent
Dossession, His finding that the appellant was one of the pzople
who stole the motor vehicle was therefore the only logical
conclusion in visw of the evidence before the courte The appeal
against conviction is therefore diamissed. '

In sentencing the appellant, the learnmed Resident Magistrate
statad that since the vehicle belonged to Fort Ikoma Lodge the
offence fell under Sections 4 and 5 of the Minimur Sentences Act,
1972, No evidence was however led tc show that Fort Iroma Lodge
Ltd,, is 2 'specifiad authori ty! or a !subsidiary company! as
defined in section 3 of the Minimw Sentences Aci, 1972. There
was a base statement by the Public Prosecutor, after the
conviction was entered, that Fort Ikoma Lodge is a specified
aut‘aority. This statement alone was not enough to bring the
offence within the ambit of the Act, It had to be proved by
avidence that the statement was in fact correct.s This was not
2 situation where the court could take judizial znosice of the
alleged fact and I 2m not aware of 2 case in which i+t has been
proved that Port Ikoms Lodge Lid., is a !specifisd authority?
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or & subsldlary company as defined in section 3 of the Act, The
appellmt shoulld not under the circumstances have been sentenced
unger the Act, This being the case, it means that the learned
Resident Magistrate exceeded his jurisdiciion when he sentenced
the appellant to 5% years imprisomment since the mastimum sentence
he could lawfully impose is 5 years imprisonment as rrovided by
section 7 subsection (l)(a) of the Criminal Procedure Code, The
appellant however deserved a deterrent sentence and I would
reduce the sentence imposed on him %o 5 years imprisonment,

15, REPUELIC v, SAIDI SATEEE
ELGH COURT CRLW, REV. 9-DSN-74, 15/5/74
BIRON, T,

-U.b.e , - ) N . . . » . .
ae HEID: The failure to write a judgment and record a comviction
~=d is fatal to the proceedings and is not curabls wmder

e Se346 of the Crimimal Procedure Code,

) . .
e Conviction quashed and sentence set agiie,

EIRON, J. - The accused was charged with being a rogue and
vagabond contrary to section l77<4) of the Penzl Code, The
particulars of the charge as laid being thas:

-, The accused person is charged on the 1lth day of January,
-ed 1574 at 00,30 at Kinondoni Playground within the City of
nd Dar es Salaam Coast Region was found asleep in the
Banana Trees at such time and under such circumstances
as %o lead to the conclusion that, the said accused person
4l was there for an 1llegal or disorderly purpose, '
r
And he was sentenced to imprisonment for six months,
a
Evidence was given by a Police Officer to the effect that
Whilst on night patrol duty he was alerted by & member of the
Peoples! Militia who had seen someone behaving suspiciously at
the Kinondon Playground, 9n the witnesses going to the spot
‘_hhey found the accused lying asleep amongst some banana trees
2 the playground after having shed his clothes, which he hai
g on the banana trees,
1e from Ki—;l .t‘is defence the accused stated that ne had ~ome dowm
7402 to visit his et who works s a nurse in Dar es
Saleanm, =

h2d been unable to find her and not having the means
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tc go to fany hotel or 'mowing anyone_in tow, he went to the
playground where he went_to sleep. [After this explanation the
court noted as follows:—/

Mitication: Nil.

Sentence: Six months imprisonment,
By section 210 of the Criminal Procedure Code:

The Court having heard both the complainant and the accused
person and their witnesses and evidence shall conviet the
accused and pass sentence upon or make an order against him
according to law, or shall acquit him, or shall dismiss the
charge under section 38 of the Penal Code,

And by section 170(1) and (2) of the Code and section 171(1) of the

same Code:

170(1) The judgment in every trial in any cximinal court in
the exercise of its original jurisdiciion shall be pronounced
in open court either immediately after the termination of the
trial or at some subsequent time of which nofice shall be
glven to the parties and their advocates if any.

Provided that where the judgment is in writing at the
time of pronowuncement the Judge or magistrate may, unless
objection to such a course is taken by either the
Prosecution or the defence, explain the substance of such

Judgment in open court in lieu of reading such judgment in
full. '

(2) The accused person shall, if in custody, be brought
up, or, if not in custody, be required by the court to

attend, 1o hear judgment delivered, except where his personal

attendance during the trial has been dispensed with and the
sentence is one of fine only or he is acquitted,

171(1) Every judgment under the provisions of section 170
shall, except as otherwise expressly provided by this Code,
be written by, or reduced o writing under the pérsonal ‘
direction and superintendence of, the presiding judge or
magistrate in the language of the court, and shall contain
the point or points for determination, the decision thereon
and the reasons for the decision, and shall be dated and
Signed by such presiding officer as of the date of which it
_1s pronounced in open court,

£
=y
G
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Me failure to write a judgment and record a conviction is

obviously fatal to the proceedings and 1s certainly not curable
wnder section 345 of the Criminal Procedure Code,

The sentence not being founded on axny conviciilon, canmnot
be sustained and 1t is accordingly set aside,

This court could order a retrd ial, but 2s it is the practice
notv to order a retrial umless a comvictlon is 1iikel
and in this case i1t is impossible o envisage a con

Yy To result,
wiction
resulting after a fair trial, as the accused who stated that
this was his very first visit to Dar es Szlaam having come from
Kondoa, is obviously a very unsophisticated person. It camnnot
trerefore by any means be said that in going to sleep in the
playground having nowhere else t0 go, he was there for an
illegel or disorderly purpose, which said purpose is an essentizal
ingredient of the offence,

In the result, the sentence imposed is set aslde and unless
lawfully held in detention in some other cormmectilon, the accused
is to be immediately released, 4And I would recommend *hat unless
he has someone to go and stay with, he be repatriated to Kondoz. W
16, MANAGER NYAMWEZI CREAMERTES TASORA v, KTLUGATA MATOMO

HIGI COURT MISC. CIV. APP, 3-TA30RA-T4, 25/4/75
MWAKA SENDO, J.

HEID: The employer's liability under the Ordinance can only

EaROM 4

arise if the employee is engaged in his employment.
Appeal allowed,

MWAKASENDO, J. ~ Thigs appeal by the Manzager, Nyamwezi Creameries
-——-Tabora is from the Judgnent and decres of the District Court Tebere
in NMisc. Compensation Civil Case No.3 of 1373

straightforward, They are these. The respondent, origin
Plainti.f:t‘, one Kilugala Malomo was until the 291 July, 1972 an
employee of the Nyamwezi Creameries, a NAFCO, project at Tabore.
Eis dquties with +he appellant firm were those of an electrician and
Bs an electrician he had to carry oul repairs -axnd keep in good
echanical order all the machinery of the factory, as well as the

company ! s motor vehicle. On 29th July, 1972 2% =dout 8.30 a.m.
MOmO Was riding on a company's bicycle borrowed the previous

The facts giving rise to the suit are guite brief and
gL £ .

al

72
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evening from another company's employee (P .W.2) when he collided
with a tractor Registration No.GID 854 along the Boma Road, a
public road within Tabora Township. Malomo suffered quite a
number of injuries in the accident and had to be admitted in
hospitel for treatment, The driver of the government tractor

was subsequently brought before the District Court to answer a
charge of driving a motor vehicle on the public road without due
-care and attention. He was convicted of the offence and sentenced
to pay a fine of Shs.200/=~ or four months! imprisonment in default.
He was also ordered to compensate Malomo for the injuries suffered
in the accident in the sum 0f Shs,1,000/~.

On 3lst July, 1972 the Manager of Nyamwezl Creameries completed ..
a report under section 3(1) of the Accidents and Occupational ‘
Diseases @oﬁfication} Ordinance, and forwarded the report to the
Labour Office, Tabora and 23rd November, 1972 the Labour Officer
Tabora, acting on behalf of the respondent Malomo, put in a claim

of Shs,10.260/=~ tnder the Workmen'!s Compensation Ordinance Cap.263

of the Laws, The claim being hotly contested by Malomo'!s employers
the matter had to be referred to the District Court for decision.

The District Court which found the facts to be as outlined
above for some reason not quite comprehensible from the record.
found that the appellant firm were liable to compensate the
employee Malomo in terms of the provisions of the Workmen's
Compensation Ordinance - vide Section 5 of the Ordinance.

Mr, El-Maamry, learned Counsel for the appellant tirm, has
quite properly in my -opinion, complained against the decision of
the District Court which shows clearly that the learned Resident
Magistrate grossly misdirected himself on the law applicable to the
subject = matter of disputes As both Coumsel have readily conceded,
the only issue in this case is whether or not on the facts the
employee Malomo could properly be said to have met his accident in

----the- course of his employment. The learned Resident Magistrate in
dealing with this point in his judgment said the following, I quotei=

i

The defendant contended that even though he was going to
kis place of work but as the accident did not occur when
the workmen was engaged in the actual duties of his

employer then he was not acting within the course of his
employment at the times The Counsel quoted the case of
VIRANI v, DHARAMSI (1967) E.A. 132 where it was decided
that a workmen is regarded to be within the course of his
employment when "an accident arises from an act which an




- 60 -~ 1977 IRT n.l16

employee is‘employed to do even if he adopts the wrong method
of doing it The court sees nothing in this case which
states that an employee who is on his way to do the duties of
his employer and in the course of this he meets an accident
then he is not covered within the Workmen's Compensation
Ordinance, The Court is satisfied that going to a place of
work every day and coming back home after the working hours
is an act done by a workman in commection with his employer!s
trade or business in terms of Section 5(2) of the Workmenl!s
Compensation Ordinance which requires that the act must be
done for "the purpose of and in comnection with his employer's
trade or business", It could be any act for example fighting
if it is in defence of. the employerl!s property, So the court
finds that the workman Christopher Malomo, was in the course
of his employment -when the accident occurred.

With all respeci; to the learned trial Magistrate.s I am unmable %o
agree that the facts found established in this case brings the
respondent employee within the ambit of the provisions of Section 5
of the Workmen's Compensation Ordinance at all, For ease of
reference sub—sections (1) and (2) of Section 5 are set out in full

‘hereunder viz:i-

5e=(1) If in any employment personal injury by accident
arising out of and in the course of the employment is
caused to a workman, his employer shall, subject as
hereinafter mentioned, be liable to pay compensation in
accordance with the provisions of this Ordinance:~

Previded thati=

(a) the employer shall not be liable under this
Ordinance in respect of any injury other than
an injury resulting in permanent partial
incapacity which does not incapacitate the
workman for a pericd of at least three
consecutive days from earning full wages at
the work at which he was employed; and

1f it is proved that the injury to a Workman
is attributable <o the serious and wilful
misconduct of that workman, any

compensation claimed in respect of that
injury shall be disallowed:-

Provided that where the injury results
in death or serious and permanent incapacity,
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the court on & consideration of all the
circumstances may award the compensation
provided for by Yhis Ordinance or such part
ihereof as it shall think fite

(2) For the purposes of this Ordinance an accident
shall be deemed 1O arise out of and in the cause of a
workman'!s employment:e

(a) where death or serious and permanent incapacity
of the workmen results from such accldent,
notwithstandirg that the workman was, at the

+ime when the accident happened, acting in
contravention of amy statutory or other regulation
applicable to his employment or of any orders
given by or on pehalf of his employer, OT that

he 'was acting without instruction from his
employer 1f such act was done by the workman

for the purposes of and in comnection with his )
employer!s trade or businessj OX

(v) whers the accident happened in or about any”
premises at which the workman was for the time
being employed for the purposes of his employer!s
trade or business, 1f 1% happened while the
workman was taking stops, in an actual or
supposed emergency in or about these premises,
%o rescuey Succour or protect persons who wWere,
or were thought to be or 1likely to bey injured
or imperilled, or to avert or minimise damage
to any property owned by the employer or for
which the employer was answerable to the owner.

In view of this clear and unambiguous provisions of Section 5
particularly the provisions of sub-section (2) thereof, I carmot
see how it can be said, as pre sumably the Magistrate says in his
judgment, that the sccident to Malomo the subject-matter of
these proceedings, occurred in the course of Malomo'!s employment
with the sppellant firm. It seems to me a completely unarguable
point that when the employee Malomo met with an accident along
Boma Road, a public road, Was no more engaged in his employeris
business than say a workman who gets injured near his house on
his way to his place of work. Be that as 1t may, on consideration
and serious deliberation over this matter, I have come to the
conclusion that the employer's liability under the Ordinance can
only arise if and only if, on the facts of the case it can be
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/

ﬂii,ni'ﬁperly said that the employee was engaged in his employment,
/“that is, while at his place of employment and while emterin:
.and leaving it. The employer's duty could thus extend +o
§.matters arising while the workmen is on the employer's

, premises on his way to his place of work or wnile he is
leaving the premises on his way home but not otherwise.

e

i

3
e

t pages 327 and 324 of the law of Master and Servant by
¢ Francls Releigh Batt, 5th Ed, there is this most instructive
. passagei~ . -

% is clear beyond doubt thaet 2 master is not liable For
his servant!s wrong merely because the wrong was occasioned
by the servant using his masterls property, The workman
must have been using the property in discharge of his
duties of service,

A reference may also be made to the case of EI@ID v, R.C. HAMNETT
LTM,, (1932) 49 T.L.R. 104 where an employee who used his employer's
bicycle for his own purposes in dinmer houtr was Reld fot entitled

To be compensated by his employer under the Engligh Workmen!s
Compensation Acts, '

Now, the principle that urises from 21l the cases I have heg
an opportunity to consult seems to be clearly this that an
employee or workman who is off the premises of his employer, for
instance on the public road on his way to his place of employment,
and gets injured while so engaged, he camnot successfully sue his
emloyer wnder the Workmen's Compensation statute because, as the
courts have time and again held, he was not at the time acting in
the course of his employments One may well sympathnise with an
employee — who finds himself in the position in Which the
bresent respondent is, but in my judgment, sympathy would not
Pe 8 sufficient ground in law to warrant this court ho “depart

& clear accepted principle of law, Accordingly for the
foregoing Teasonsy, I am satisfied and it is my congidered view
that the complaints raised against the judgment and decree of
-the District Court in this case are wholly justified, In the
I't_esul?, this appeal is allowed, the judgment and decree of the
District court of Tabora in Tabora Misc, Emplovmert Civil Case
N0s 3 02 1973 are quashed and set Asite Bnd oo I Substituted
Bherefore an order dismissing Mr, XKilungala Melome!s plaint with
m?’bso The appellant firm is also awarded +the costs of
Secuting this appeal,
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17, IYDIA SEME v, OBASTT KTPANGE
EIGH COURT CIV. APP. 14-DDM~T4, 4/4/T5
MWESITMO, AG. J.

HEID: 1) Where a dispute is heard and determined by the Land
Tribunal and an appeal therefrom heard by the Minister §
for Lands, no court mey deal with the issue of costs |
arising from any or both proceedings.

2) The issue of costs in such proceedings is within the
competence of the Land Tribunal and the Minister for
Tandse

‘ Appeal dismissed.

MWESIUMO, AG, J. — This is an appeal from a decision of Tulkuyu
District Court Civil Case Noe20 of 1973

I have with particular -attention read the proceedings of the
lower court in the light of the memorandum of appeal and appellant!s
submissions before this courte I concur with the learmed Resident
Magistrate who determined that case.

Iike him, I respectfully hold the view that the District court
is not the venue for awarding costs for a case heard and determined
by the Land Tribunal and appealed therefrom to the Minister for Lands
The law on that subject is crystal clear that the Minister!s decisio
on such subjects shall be final and shall not be reviewed by any coury
of law,

Admittedly what the appellant wented from the District Court
is not to review the Tribunalls or Minister!s decisions but costse
But the costs arose from the decision of the Minister, In my view
for the court to start that matter again even though only touching
the aspect of costs would result in intruding on the Minister!s
decisions I cannot see how a court of law could judiciously
determine the issue of costs -without going into the amalysis of the .
Ministert!s decision, . '

There 1s no provision in the relevant law that bars the
appell ant from seeking the award of costs either from the Iand
Tribunal or the Minister.
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We are Told /by the Commissioner for Lands vide his letter Refl,
 ¥o.CLT/AR/TE/380/15/SIM dated 19/11/73 thet the matter of compensatdlon
for cassava in the disputed land wes purely a court case, Well, that
! may be so, and I think the learned Resident Magistrate has commendably

dealt with that aspect of the case separatelyy as will be seen here

et a later sStagce

However, deliberately or perhaps inadvertently, the Commissioner
gid not go Turther to offer any advice or decigion on the issue of
costs which resulted from the hearing of the land dispute befors the

mibunal and the appeal thereon before the Minister,

By simple logic the issue of costs arising from those two hearings
are part and parcel of these main hearings and I could not for one
moment think of amy sensible piece of legislation that would empower
the Tripunal and:the Minister to determine the substantive ilssues of
a case and prokibit them to determine the subsidiary issues, such as
costs, that naturslly flow from their decislons on the substaniive
issues. .

To pass such a law would be driving towards the apex of
2bsurdity for it would degenerate “and accommodate a terrible wave
7f chaos in +the administratiom of justice with resultant injustice
to the litigents involved. .

For these reasons, I am impelled in law, to susbain the learned
Resident Magistratels advice that the appellant should go back
either to the Land Tribunal or the Minisfter T seek this redress.

By strict operation of the law on the subject this matter is
not within the province of the courts of law at any level, High
Court, inclusive.

I now have to turn to the question, earlier deliberately left,
of compensation for cassava assertedly having been the property of
the appellart and allegedly having been without authorization
uprooted ané utilized by the respondent, Here again I am in entire
agreement with the learned Resident Magistrade in his ruling
thereon, In other words, on the weight of evidence on the
factual issues before that Court, the appellant xnas failed to
establish her claim, ’

; Thls. court at this stage camnot claim a2 better cpportunity

oé assessing the credibility of the witnesses whom it has mo chance
observe while the Court below haed ample time to see and observe

Thus its conclusions on those factuzl issues which were
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properly and j/_orocedu'ally approached must be allowed 4o stand
undi sturbed,

In the event therefore, this appeal fails and is according?;
dlsmissed with costs to the respondent,

18, MELISHO SINDIKO v, JULIUS KAAVA
EoA.C.Ao CIVo -A-PPa 4“A"'76’ 23/3/76
LAW’ V'-P., WAIVBIJZI, P' & MU‘SOKE, J.Al

HEID: 1) The pecuniary jurisdiction of Primary Court in
civil matters does not exceed Shs.1 ,000/~.

2) Such pecuniary limitation camnot be evaded by
bringing a series of suits, each within the
court!s jurisdiction, to recover a single debt
which is outside that jurisdiction,

1

Appeal allowed,

LAW, V.=Pe = This is a most unfortunste cases It brings the
law into disrepute, and reflects adversely on the courts and
advocates who have had to deal with it, with the exception of the
High Court which made a valiant but, I am afraid, unavailing
attempt to ensure that Justice was done., I fear that this Court
is equally helpless, :

The background to this sad story is as follows, The .
respondent was the plaintiff in a suit filed by him in the Primary
Court in the West Meru District. I shall refer to him henceforth
as the plaintiff, He sued the appellant, hereinafter called the
defendant, for shs.2,000/- allegedly lent by him 0 the defendant, |
The case was admirably tried in +the Primary Court, and in agreement
with the assessors the megistrate found in favour of the plaintiff,
and gave him judgment for the sum claimed, with costs, UnfoFtuna tely
the Primary Court magistrate was not awere of the fact that the suit
was outside the pecuniary jurisdiction of his courts This is not
surprising, as the normal civil Jurisdiction of a Primary Court,
which is shse2,000/~, was limited +o shs.1,000/= in the case of
sults for the Trecovery of civil debts, by an amendment +o section
14(1) of the Magistrates' Courts Aot (Cap,537) which is tucked

the Primary Court magistrate been aware of this amendment, he would
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have rejected the plaint and referred the pleintiff fo the West
Meru District Court, which was vested with the requisite
jurisdiction to entertein the suit. As 1T 1s, the defendant,
assisted this time by an advocate, appealed to the District Court.
T™e grounds of appeal were confined <to the merits of the case, no
challenge as to the jurisdiction of the Primsry Court being raised.
The District Court magistrate allowed the appeal, and entered
judgment for the defendant, with costs. The plaintiff then appealed
to the Figh Court, this time engaging the services of an advocate.
At this stage, for the first time, the defendant's advocate raised
the question of jurisdiction. The learmed judge (Jonathan, J.) had
no doubts about the appeal on the merits, Ke held that the District
Magistrasce was not justified in setting aside the judgment of the
Primary Courte. There has been no appeal against this decision,
which in my respectful opinion was clearly right. The learmed Judge
dealt with the jurisdiction point in this way - he restored the
judgment of the Primary Court in favour of the plaintiff to the
extent of shs.l,'OOO/-; and gave him leave to bring fresh proceedings
in the Digtrict Court for the balance of his claim, Against this

part of the decision of the High Court the defendant, with leave,

now appeals.

Unfortunately it is clear, in my opinion, that this appeal
must succeed, The Primary Court had no jurisdiction tc entertain
‘the plaintiffls suit, and the proceedings in that court were a
nullity. The Primary Court would only have had jurisdiction if the
plaintiff had limited his claim to shs.l,OOO/-_-, and waived his
right to claim the balance, which he did not do. Pecuniary
limitations to a courtls jurisdiction cannot be evaded by bringing
a series of suits, each within the courtls jurisdiction, to '

-.recover a single debt which is outside that jurisdiction, The

learmed Judge's order to this effect cannot be supported, and in
Iy view this appeal must be allowed and the judgment obtained by

 tae plaintif? set aside as a mlliwy.

_ There remains the question of costs. Mr. D'Souza for the
defendant has asked for the costs of this appeal in this Court,
and in the High Court, and in the District Court, and in the
Primary Court, The plaintiff, who appeared in person in this
'Gourt, is clearly bewildered by what has happened, Not only has

-'Be had o sell all his cattle to brief an advocate in the High

LBourt, but he has lost the benefit of a perfectly good judement
.:qu- 8hse2,000/~ as well, on a technicality, Unfortunately for

him a validq objection relating to jurisdiction is a technicality
Mhich we have to give effecte The fact that an objection to
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jurisdiction should have been raised earlier is something we can i P
take into consideration in our order as to costse IF the objection & 18P .
had been raised in the District Court, as it should have been, the Pusyn
matter would have ended there, and the expenses incurred in the  the D2
Figh Court and in this Court would have been avoided, Mr, D'Souza almo.srl
submitted that the plaintiff is to blame for all this. He initiate refer
the proceedings, and should have chosen for them a-court having ] u; e o
Jurisdiction, and Mr. D'Souza submitted that in this respect the ' D.P.P,
plaintiff must be presumed to have lmown the laws To this I would m
reply that if the plaintiff, a poor peasant, is presumed to know comple
the law as to jurisdiction, how much stronger must that presumption Repub]
be in the case of magistrates and advocates, 3

files
witne:
I would order that the parties bear their own costs in this fact 1
Court'and in all the courts below, If the prlaintiff has paid the Tl
defendant’s costs in the District Court, as ordered in that court, thirty
they rust be repaid to him., If he is still so minded, after his then ¢
unfortunate experiences, the plaintiff can bring his suit again in can be
2 court having jurisdiction, presumably the West Meru District taken
Court, if the suit is not now barred by limitation, : preser
,
WAMBUZI, P. - I have had the benefit of reading in draft the -and 0-
Judgment prepared by the learned Vice~President, I agree that the. was cl
‘appeal mist be allowed as quite clearly the Primary Court had no and
Jurisdiction %o try the case in which the amount claimed exceeded There
1ts pecuniary jurisdiction. I wish only to add that I share the failw
concern expressed by the learned Vice~President on the way this da*be 1
case was handled, It is an unfortunate coincidence that the matter maglst
as to jurisdiction was first raised on a second appeal in the High Bectic
Court when both parties were represented by Counsel and mot in the Tor we
District Court where only the defendant was so represented. I

referr
cannot over emphasize the duty of advocates to bring to the notice H
of the courts all the relevant facts and the law applicable in a
particular case, In this case the appeals tc the High Court and
this Court would not have been necessary had the relevant law been
brought to the notice of the District Court and of +the High Court.
In saying this I am not in any way absolving the courts of any

responsibility as they are presumed o know the law and may .only
be reminded of it. :

I think this is a proper case in which the successful party
ought to be deprived of his costs which would normally follow the’
event, As Musoke, J.A. also agrees there shall be an order in
the terms proposed by the learmed Vice-President,



- 68 - 1977 IRT n.19

, EEPUBLIC v, CLBOPHACE KATETT
. EIGH COURT CRIM, REV, 19-MZ-75, 2/7/75
. IUGAKINGIRA, AG, J.

i HELD: l) Section 198 C,P.C. applies to czses where the

complainant, duly served, fails 1o appear on the
date of the hearing and not to cases where the
complainant is present, but unable to offer

evidence against the accused,

2) Unless withdrawn by the prosecutior a court has
no power to dismiss a case for want of prosecuiion,
This is true irrespective of the numerous
opportunities that may be given to the prosecution
to adduce evidence ageinst the accused.

Order of tridl court set aside,

LWGAKINGIRA, AG. J. = The accused was charged with stealing
a person employed in the public service contrary to sections
fO and 265 of the Penal Code. The charge—sheet alleged that
poween November, 1972 and February, 1973 while employed by the .
epublic in North Mara District as & revenue collector, he stole
psh Shs, 1,569/70 which came into his possession by virtue of
s employment,

} e

The record of proceedings testifies to a deplorable state of
ffairss The position is well summarised by the trizal magistrate: -

On careful perusal of the record, a2 table of which is
given hereunder, it is more then clear that an inordinate
delay to complete this case has caused accused hardship,
There have been more then 25 different dates fixed for
hearing of this case but none has been fruitful. Accused
s first charged here on 13.2,73, almost 2 years now, ang
¥s in remand for over 7 months before he was released on
bail, It seems to me as if this inordinate delay has been
the result of sheer negligence on the part of the Police,
The"bable below confirms this conclusion, There have been
Ous complaints in the Parliament condemning wmecessary
delays of trials in courts. Although the amount involved is
, ;ilghtly bigh and the property of Government but the accused
’- 5 been Sufficiently punished having been put irnto peril

"0 Years now, hence the expression !Justice delayed is
Stice denieq?,
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/ .
He then went on to tabulate the dates on which the case was E B
mentioned and adjourned and continued:—

As already remarked, any reasonable person would be
right to conclude that these adjourmments and the reasons
thereof are proof of the possibility that the prosecution
hag no evidence at all against the accused who is
unnecessarily being put into peril,

For all what I have attempted to explain above, I will
be jeopardising justice to allow a further adjourmment of
this case.

ORDER: Further adjournment is hereby refused and as
prosecution offers no more evidence, I dismiss the
charge, under 5,198 of the Criminal Procedure Code
and acquit the accused, :

Right of appeal explained.

TEREQ PSR

The Republic did not appeal, I believe it was felt, as this
Court feels, that the leammed District Magistrate did the most
reasonable thing in the circumstances, However, the case was
admitted to revision to consider whether the magistrate was
entitled to rely on section 198 in acting so reasonably. The
section provides as follows:—

Lf, in any case which a subordinate court has jurisdiction
to hear and determine, the accused person appears in
obedience to the summons served upon him at the +time and
Place appointed in the summons for the hearing of the
case, or 1s brought before the court under arrest, then,
if the complainant, having had notice of the time and
rlace appointed for the hearing of the charge, does not
appear, the court shall dismiss the charge and acquit the
accused person, unless for some reason it shall think it
proper to adjourn the hearing of the case until some
other date, upon such terms as it shall think fity, 'n
which event it may, pending such adjourned hearing,
either admit the accused person to bail or remand him *o
Prison, or take such securitv for his appearance as the
court shall think fite

o8 g bR g

As is readily discernible from the section, it applies where the
complainant, duly served, fails to turn up on the day appointed
for the hearing, The section does not apply where the complainant
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is presert but for various reasons is unable to offer evidence

against an accused person. It has been held by this Court on

various occasions that "complainant" should be construed to mean

the prosecutor. 1t is conceded though thet on many occas?ons, and
a‘]_mo~s"c every other day, the victim of the crime has also been
referred to as the complainant, Referring to the ind_:'.t.sc;in"inate
use of the term, B1-Kindy, Asg. J. (2s he then wes) s2id in

D P.Pe Ve £hilivo, (1971) H.CuDs n.295, that "For the sake of _
corvention the victim of crime has often been. referred to ac the
complainant in practices..s but in fact the complainant is the
Republic which, as it were, complains o the court of law when 1%
piles cherges', He wert on to say that the victim "was a more
witness in the case", In the instant case, the Republic was in
fact represented by a police officer. The officer told the court
that he had no Wwiitnesses = a story which had been repeated nearly
thirty times before -~ and asked for an adjournments The accused
then complained and the court went on to order as above. There
can be no question that section 198 did not authorise the measure
faken by the learned Magistrafte because the complainant was
presente, e

A situation similar to the present one a2rose in R. v, Murinda
and Others, (1971) HoCeDe ne445, In that case Tthe first respondent
was charged with representing himself as having powers of witchcraft
and the rest with employing or soliciting +the use of witcherafi.
There followed numerous adjournments on account of the prosecutionls
failure to 2dduce evidence, ZEventually the trial court fixed a final
date for hearing but again the prosecution were not ready, The
magistrate then dismissed the charge and accuitted the accused under
section 198, On revision it was held that 2 case cannot be dismissed
for want of prosecution. The order was set =2side and the case
referred back to the trial court.

I have a0 doubt in my mind that the above case was properly
decideds It is definitely lamentable that an accused person may
be put to great moral and physical stress and strain due to the
Prosecution's insction or perfunctory performance. That, however,
‘Would not authorise the court, on its own motiorn, to release the
accused from the charges, t does not in fact appear to me that
~there is &y provision in the Criminal Procedure Code which gives
Such power or discretion, apart from a successful submission of
Afgnanciiiytg answers In the situation of this case, the prosecution
A o advised to withdraw from the cherges under section 86
nY 2003 1t can orly be hoped that this matier would attract the
ntion of the authorities concermed so as to confer upon the
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courts some ¥ind of power o terminete on their own motion

proceedings which are vexatiously and unusefully protracteds +o
: wi
Meanwiile, I set aside the order of the learnmed District no
Magistrate, reasonable 2s it was, and refer the case to the frial Th
court to be deelt with according to lawe T
S th
c0, REPUBLIC v, JOSEPE ANSELEM em
ST G COURT CRill. REV. 5-M0~75, 7/6/7T5 tr
KISANGL, Je . . _ 1o
- : ex
EELD: 1) The basic rule of practice is that it is the duty of dc
the presiding magistrate to ensure that witnesses do B
not sit in court until they have been called to give . o1
.  evidence. ' ' tl
: v st

2) Subject to the rule of practice above, the fact that

% witness has been present during the testimony of
2

the other Jitmess(es) does not make his or her evidenc
insdmissiblés It is a matter of ascertaining the
materiality.of the evidence and the weight to be _
attached to it ‘ '

3) Where an accused person is corvicted of an offence
involving demage of property, such damages must be
specifically proved before the court makes a
compensation order against the accusede

Comviction upheld, sentence confirmed and compensatiol
order set asides . ' ;

KISANGA, J. ~ The -accused was corvicted on two counts of doing
grievous harm and malicious damage ‘to property contrary o sections
225 and 326(1) of the Penal Code. - He was sentenced to 2 years'.
imprisomment on the first. count and 9 _months! _-:'\_mprisonm.en‘t on the.
second count; the sentences to Tun concurrently. He was further.
ordered to pay Shs.20Q/—- compensasion in respect of the offence of -
grievous narm ,-a.ndvrShs..,l,BOO/— in respect of the offence.of malicious-
damage 1o propertys . = : :

The complainant is employed by the Tobacco Authority of Tenzanld
as a driver. On the material day he wes 4riving his employer!s LOTTY
from litwars to Songes and on the wey he came 1O Nangoo village in
Masasi where he parked the moTor vehicle and went into an hotel
there “or & meel, It was night time but the hotel room was lite
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After he was served and as he was eating, the accused and two others
came in and went to the complainant, snatched his food and began to
eat ite The complainent agked them why they did so but they replied
rudely, whereupon he decided to leave the hotel, 3But before he -
reached his motor vehicle the accused followed him and hit him with
a stick on the ribs causing a fracture of one rib, Complainant
quickly ran into the driver!s cabin of his vehicle, but the

prisoner stoned and smashed the windscreen of that vehicle after
which he and his companions ran away.

R i 1

R R R e

£t

The complainant was the first prosecution witness to be called
end while he was giving evidence the other prosecution witnesses sat
in court throughout, and at the end of his (complainant’s) testimony
the prisoner pointed this out and applied to +the court to have these
witnesses disqualified from giving evidence after the compleinant; .
the application was duly granted. Thus some five prosecution
witnesses were barred from giving evidence and afiter a long
a&joummen‘t the prosecution managed to bring a second witness whose
svidence supported that of the complainamt only up to the point when
the complainant walked out of the hotel room following the prisonerts
:'-.nterfei‘ence, but the witness could not say what happened afier that
hecause he himself went away at that stEme poitnte =

In his defence the accused put up an alibi which was discredited
by his own witness and the trial magistrate accordingly rejected it.

I admitted this matter to hearing in order to congider, inter
alia, the correctness of the procedures which the magistrate adopted
in disqualifying the prosecution witmesses who were rresent during
the testimony of another prosecution witness. The basic rile of
practice is that the presiding magistrate has a duty to see that when
a case is called on the witnesses in the particular case do not =it
in court until after they themselves have been called and have
finished giving their evidence, The rationale of this rule .seems
clear; it is that the witmess should give an account of matter which
are within his own personal experience, and not matter which he has
merely heard someone else talking aboute 3ut where for one reason
OT another a prosecution witness is in court when another or other
Prosecution witnesses were giving evidence, I think that this alone
is not susficient to disqualify such a witness from giving evidence
in the case, I could not find direct authority on this point, but

€ are a number of decisions of this court which appear to be of
Bame guide, For example, in the case of Adam Shabani v, R, (1967)
26D, 0,193 in which the accused was charged with robbery with
#nce the court refused to admit the evidence of a defence
OI} the ground thzt she ('bhe Witness) sat in the courtroom
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throughout the trial. On appeal to this Court Platt, J. held thati-

The fact that the witness for the defence may have been
present during the testimony of -other witnesses does not
make his or her evidence inadmissible, It is a matter of
ascertaining the materiality of the evidence and the
weight o be attackhed to it.

The same principle was applied by Mustafa, J. (as he then was) in
the later case of Peter Mutabuzi V. R.(1968) H.:€.D. n.145. But the two
cases and the others which I have managed to find concerned refusel

to admit the evidence of defence witnesses, while the present case
concerns refusal to admit the evidence of prosecution witnesses, and
that is why I sald that the decisions are not &irectly on the poinw.
However, it would seem %o me that the same principle should apply

also where prosecution witnesses are present in court during the
testimony of other witmesses, and I see no logical reason for

adopting a different approach in such cases, DBecause as I sald
earlier, the reasoning behind the basic rule as stated above is

that a withess should base his evidence on personal experience and

not on what he merely hears other people szy. Thus if a witness
(whether he be a defence or a prosecution witness) is wrongly in

court during the proceedings, 1 think he should sTill be called,

but in the course of his evidence attempts should be made to

ascertain whether he is testifying from personal experience or

whether he is relying for his kmowledge on what he heard the other
witness sayinge If the court 1s satisfied that the witness is

relying for his knowledge on what he heard other witnesses saying

in court then it should atbach no weight on the evidence of such a
witness, But the witness may very well say something or things

which cause the court to come to the conclusion that the witness!s
account is basged on his own personal experience of the matters he

is testifying tos Should the court come to that conclusion then

there would be every justification for accepting and acting on his
evidence, and the mere fact that he was present when other witnesses
were giving evidence would appear not to affect the position materially.
I am therefore of the view that the learned trial Magistrate in the
instant case acted wrongly in disgualifying the prosecution witnesses,
and that he should have adopted the procedure as outlined above.

I am also satisfied that such evidence as was adduced was
sufficient on which the court could have convicted the prisoner as
it did and that the alibli of the priscner cannot have raised any
reasonable doubt in the mind of the courte I would therefore uphold
the conviction, The sentences imposed were not manifestly excessive
and that of 2 years! imprisonment imposed in respect of the first
count and which required confimmation is accordingly confirmed,
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But the order for compensation in respect of the damage caused
to the lorry appears unsupportables The charge alleges that the
windscreen which the prisoner smashed is valued at Shsel,300/=, but
no evidence was adduced at the trial in support of the allegation,.
The only other mention of the matter was made by the public
prosecutor when, after the judgment was delivered, he was addressing
the court on matters of sentence and said that the complainant!s
employer paid about Shs,le300/= in respect of the damage caused to
the vehicles But quite clearly this was not enough because it was
no more than a bare allegation. It was necessary to prove it for
example by calling upon the complainantls employer to give oral or

i of documentary evidence showing that such costs were incurred to repair
ss do the damage, In the absence of any such proof then, I think that the
ve . order wes wrongly made and it is accordingly set aside. However,

the compensation order for Shse200/~ in respect of personal injuries
sustained by the complainant shall stand,

that
. ~denc 21, IN THE MATTER OF AN APPLICATION FOR BAIL; REPUBLIC v, PATLQ
e KILUWA AND ANOTHER .

HIGH COURT MLISC., CRIM. CAUSES 18 & 13-MZ~T75, 30/4/75
MPALITA, J.

HEID: '1) The question of bail is one for the court tu determine
after taking into account all the surrounding factors
and judiciously addressing its mind to the whele
gquestion paying particular attention to the
possibility of the accused absconding from or

_ation tempering with the process of law,

wow

2) Where the prosecution alleges some likely misconduct
on the part of the accused as a reason for opposing

ons bail application, such allegations must be supported
- by affidavit or otherwise substantiateds
_ ) Applications allowed and bail granted.
of -
ous.

MPATITA, Jo ~ The two applicants Paul Kiluwa and Wilberd Mpanda
are two of the seven accused persons charged before the Mwanza
District Court with the offence of causing loss to their employer -
& parastatal body namely NATEX contrary to Section 284 A of the
Penal Code, Both of them applied for bail in the District Court
under Section 123(1) of the Criminal Procedure Code, 3Both applications
were refused, from this decision refusing them bail, they made
goer applications to this Court under Section 123(3) of the same
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Code., Each of these applications was supported by an affidavite
As the applicetions in the District Court were dealt with togethe
in the same ruling, for convenience I have consolidated them
2lthough they were separately filed by different counsels that is
to say Miscellaneous Criminal Cause No,13 of 1975 in respect of %
applicant Wilberd K. Mpanda filed by Mr, Matemba and Miscellaneou
Criminal Cause No.18/75 for the applicant Paul Kiluwa filed by Mr
Rugarabami, Nr, Mwanyiks appeared for the Republic.

For the purposes of these two applications I will orly
concern myself with the last order of the District Court dated L
April, 1975 refusing to grant bail to the applicants. The recom
the District Jourt shows that on that date, all the accused pers
applied to be admitted to bail and complained that as they had b
in custody for a long time, they felt that the police had more ¥

enough Hime to complete their investigations and that therefore :

that stage they should be granted bail, In objecting to these
applications, the prosecutor is recorded to have told the Court
that investigations were still in progress, that property involvy
not recovered, that the offence was a serious one involving the
loss of property valued at Shs.198,722/10 the property of the
Republic and that if the accused were released on bail he feared
that they would try to temper with prosecution investigations an
thus cause obstruction to the course of justice.

After hearing these submissions PrER~the accused persons an
the prosecution, The learned District Magistrate made the follow
ruling and I will guote it in fulli=

As I have remarked in amother case similar to tiis cone
which involves also 1, 5, 4 (in this case) the offence
facing these men is also a serious one involving

property valued at Shs.198,722/10 propervy of NATEX a
company of the Government. I am told that the property
has not been recovered either in full or in parte I take
into account the reasons advanced by the prosecutor for
objection, and would agree that the offence as it stands
to~day is one which a bail application can justly be
granted without considering the surrounding circumstances’
of the case and public’s interest.s There is no doubt that
+he case has attracted public and Government!s attention
as to how it will be dealt with, the case is of such great
concern entertaining bail application is a matter %o be &
exercised with greater precauticn, Therefore T do not thi
bail cen or should be granted at ‘“is juncture, I accordin
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accept prosecution objections and deny accused's right of
baile

‘wittedly there are passages in this ruling whose meaning cemnot
ieasily grasped, for instance it is not clesr what 4he learned

Eistrate meant by saying "the offence as it stands to-day is one
dich a ball application can just be granted without considering

% surrounding of the case and public's interest"., However, I
fink it is possible to say from the general trend of the reason
Bt the Magistrate refused +o grant bail to the accused persons
T the following reasons:—

ing

(a) that the accused persons were facing a serious charge
involving public property worth, to use a populer term,
a colossal sum of money i,e., 198,722/10,

L)

(b) that the whole of this property or its value had nos
been recovered,

(c) that investigations into +this offence had not been
completed,

(d) that the case had atiracted the interest of both the

Government and the public as to how it will be dealt
withe

ing the hearing of these applications both learned Counsels for
¢ applicants attacked the District Court ruling as set out above,
rarticular Mr, Rugarabami stated that none of the reasons
anced by the prosecution in the lower Court is a valid basis for
g bail, He agreed that the property involved was worth a
8¢ sum of money but he said that this should not be 2 ground for
using bail because, considering the time that has elapsed, the
Secution should have completed their Investigationse As to the
egation that if the accused persons are released om bail they
® likely to temper with investigations, Mr, Rugarabami stated
=y lhese were mere allegations wmsupported by any evidence and
gt consequently they canmot be used to refuse bail and to thig

P he drew the atbention of the Court to an 0ld decision of this
75, 00Tt — SHAGEANJT KAKUSHAT (Applicant) v- Rex (1921~1952) 1

R, 143, Lastly he seid that the learmed Presiding Magistrate
4/T5 Waile refusing bail, failed to consider fully the

Les governing the granting of bail to an accused person and
Entertaineg exiranecus matters in his ruling thereby
W Tefusing bail +to the applicant,
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For the applicant Wilberd K. Mpanda, Mr. Matemba in sum adopted
what had been said on behalf of the other applicant adding that one
month was more than enough in which to complete any investigations
even taking into accoumt the heavy commi tments of the Frauds Section.

Mr, Mwenyika the learmed State Attorney who appeared for the
Republic opposed these applications, While conceding that bail wes
a right and not a privilege, as indeed it is, he said that in the
circumstances of this case granting bail to the applicants would be
a denial of justice on the part of the Republic. The reasons being
that if the applicants are admitted to bail, and considering their
respective positions, they will temper with investigatipns thus
meking it impossible to mershall evidence ageinst them. He added
in support of this view that the state of the Lower Court record is
proof of the assertion that investigations are still going one The
record shows thaf almost every time the record comes up, either a
new charge or a new accused is added and that this process is still
going on. Ilastly he repeated the submissions of the prosecufor in
the Digtrict Court that the offence charged is a serious one
involving public property worth a large sum of money and that this
offence amounted to economic sabotage which in fact is "murder" of
the parastatal and cited the remarks of this Court in R. V. Kassam, .
(1971) HeCuDe 0,315 by my brother NMwakasendo Age Joy(as he then was.)

I+ is not difficult to see that these are strong submi ssions
from both sides involving on the one hand the principle that aside
of murder and treason, in all other cases accused persons are:
entitled to bail as of right unless clear circumstances are shown
that to afford this right to the accused public interest would be
injured and on the other the principle that the public is entitled
to have all offenders prosecuted and where appropriate punished and .
that efforts to that end should not be unduly jeopardised by having
investigations tempered with or the absconding of accused persons.

The traditionsl. overriding consideration in deciding whether or:
not a particular accused should be remanded on bail or in custody is'j
the consideration whether the accused will appear to stend his triale
If from all the surrounding circumstances including the availability:
of substantial sureties the Court is satisfied that the accused will
appear to stend his trial on the day appointed, the granting of bail
should be & matter of course. However although this is an overridin
consideration, it is by no means the only one. For instence if it i
Ymovm for certain that by virtue of his position and the facilities
still at his disposal the accused, if free is capable of destroying-
some vital piece of evidence and that this piece of evidence has not
‘at that stage been secured and kept in 2 safe place, this would be &
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Tt . yery velid reason for refusing the accused bail, But I do not think
i Ther * ipis should apply to prosecution witnesses, because unless it 1s
Y intended to keep the accused in custody until the prosecution closed

+ is their case at his trial, the accused can interfere with prosecution

f the wmitnesses even after the completion of investigations by influemcing
wrleous them through bribery or threats so that at the trial they give
wy Mr, evidence which is opposed to what they stated at the investigation

stage. 1 do not think +that either now or in the future our faith
in our investigators and prosecutors is so waniing that they really
need such extensive protectlon.

5
¥
b

:
;

In the case cited by Mr. Rugarabam:, this Court held that where
the opposition to an application for bail is based on allegations of
some likely misconduct on the part of the applicani, the facts on
which this opposition to bail 1s based should be proved by affidavit
or in some such mamner unless this requirement would cause unreasonsble
delay in the hearing of the application., I am satisfied that this is
a prudent requirement for no man should be deprived of his freedom on
mere allegations, Those making the allegations mast be in a position
to demonstrate that they exist. This principle is of general
epplication, and with respect, I~do not think it should be limited
to the facts of that case as the learmed Judge stated In the case
cited by Mr. Mwanyike i.c., Re Ve Kassam (1971) H.C.D. n.315. Refering
%o the case of Bhaeweii (supra) and other two similar cases which had
been refered to him the learned Judge in Kassam's case gtated:=

The offences on which each of the applicants had been held
though serious, were in no sense as serious as the offence
for which the present applicant stands chargedes. it is
clear from an intelligent reading of the judgments that
each decision rested on its own peculiar facts.

And when the Judge turned his attention to the prosecution allegations
that the applicant will temper with investigetions if granted bail he
BEid: e -

4s ’.l‘here are some cases and I believe +the insteant may be one
in which an intelligent guess can be made that the applicant
es having regard to the nature of the case i1s likely to hamper )
that the speedy conclusion of police investigations.
n
b:at Foiexg-lpart I am fearful of relying on guess work even if it be '
gent guess work, for two reasons, first that in the absence

@elevant material it is difficult to make a guess let alone an
~ gent one as o what the applicant is likely to do when grantec
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bail, secondly if one chooses 1to make allegations against another,
‘surely one must be in a2 position %o substantiate them, and efforts
to0 this end should not be spared, Only in this way can a couri
arrive at a decision which is just although not necessarily popular.
In these two applications before me, there is no allegation that if
the applicants are granted ball they will abscond thus evade the =
process of this court, but this consideration is so fundamental .
that I will consider it nonetheless, The learnmed Judge in the

R, ve Porter (1910) 1 K.B. 3693~

It is no less true here than it is in England that a person
in the pogition of fthe applicant faced with such a serious-
charge of allegedly stealing Shs.91,638/10 which may even
grow lLarger as investigations progress will be greatly
tempted to abscond and therefore evade justice. I do not
believe that the fact that 2 person does not possess any
valid travel papers or documents will be much of a hindrance
or obstacle to a person who is determmined to flee the

country.

The learned Judge then went on to make a remark about economic sabotagef
on which Mr, Mwanyiks relied, The learned Judge sald that economic
‘sabotage of parastatal orgenisations was as much a "murder" of these
institutions as the intentional killing of another human being. I
am not in a position, without sufficient material, ©o say whether we
have elevated the worth of property to the level of mumen life and
whether in fact this is desirable, but for the purpose of these
applications, I can only say that these remarks were Obiter as they
were in no way necessary to the decision in that application. The
decision in the Porter Case would also not support the above
proposition because that case was not in any way concerned with the
guestion whether the accused would abscond and evade justice if
granted bail, As I understood that case the question there was
whether the agreement entered into by the appellant (Porter) and
.one Brindley of the one part with Clark of the other part whereby
Clark (the accused in another case) should indemnify Porter and
Brindley against their liability on their recognisance which they
had entered into as sureties for the appearance of Clark in case
of Clark!s failure to make appearance in court, was an agreement
to do something which tended to produce a public mischief and
therefore illegal giving rise to an indictment for conspiracy.
The Court of Criminal Appeal answered this question in the affirmative
Lord Alverstone C.J. who delivered the judgment cf the court stated
at page 373:=- '
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I+ has been suggested to us that the more modern view of bail
is that it is a2 mere contract of suretyship, and that an
agreement to indemnify bail, therefore does not invelve any
illegality., If that were so, &s soon as the bail had got
his indemnity, he would have no interest whatever in seeing

. E that the accused person was forthcoming fo teke his. trial,

: and it is obvious that criminals, particularly if possessed

of means, would very frequently abscond from justice.

le

. 1 am therefore setisfieu tnat the decision of this court in the Kassam
case dismissing an application for ball wes based on the particular
'f;c-{s of that case namely that the period (one Wee.k) which had elapsed
rom the time of the applicant's arrest was not long enough so that =
the prosecution could not have been expected to complete investigations
within that time. To this effect the learned Judge saidi~

w

1 The applicant was arrested only over a week ago and it could
in my opinion be demanding the impossible to expect the .
police to have completed their investigations within a week,
) Witn respect I agree with these observations, and say that where as
in the case of the applications before me a public Institution has
1S, ) lost property worth large sums of money allegedly at the hands of
the accused(s), then subject to what I have stated, applications
for bail should not be lightly allowed during the initial stages.
= But this does not mean that this should be turned into an indefinite
period. Police should be afforded reasonable time within which o
comlete the main aspects of the investigation. What is reasonable
will depend on the peculiar facts of each cases In the present case
2d 1% is not know when the applicants were arrested but they were taken
-4 to court on 27/3%/75. That is to say they have been held in custody
z for over a month to~date. During the whole of this time the
o prosecution have congistently told the District Court that the
applicants should not be released on bail because investigations
or " 8re not yet ready and that if released the applicants would temper
is with these investigations, I find it difficult to take these
ial, submissions seriously, for what they mean is this, that although the
by Bpplicants were arrested and charged over 2 month ago, the
i11 Aunvestigations of the charges against them are still at such an
ail eBrly stage and still so delicate that they will crumple the moment
ding  %he.applicants are granted bail, If this is so, that one month
is AT%er the arrest of the applicants the case against them is still
- weak thet what has been achieved must be protected by the
ngt aued detention of the applicants, one may legitimately ask why
o -
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one month after the arrests, the prosecution, even alter making
allowance for "pressure of work", should have built up a sufficiently
strong case as to be almost in the final stages of compiling the
evidence for action by the Director of Public Pro secutions under
Section 285.(4) of the Penal Code, For these reasons I am satisfied
that in the particular circumsiences of this case, the contention
that the applicants should not be admitted to bail because
investigations are not complete cannot be accepteds To go on
accepting this contention indefinitely would be a denisal of justice
to the applicants, for & situation may be reached whereby even when
pail is clearly deserved, it will nevertheless be refused for no
other reason then that the prosecution is oppo sed to baile Whether
or not in a particular case bail should be granted is a matter for
the court o determine after taking into account all the surrounding
{_ctors and judiciously addressing its mind o the whole guestion.
For as Wilson Age Cede, put it in the Bhanewaji Case - "It is
certainly no part of our system of criminal justice to keep a man
in gaol because to put it colloquially, the police do not like the .
look of his face," This is in conformity with the basis of our
criminal law that all are deemed immocent until the contrary is
proved in a Court of law. The soundness of this principle is easily:
grasped the moment one is personally involved in its application,
let us readily apply 1t to others.

As remarked, the allegation that if released on bail the
applicants would témper with investigations was not supported by any
avidence, 1 think the learned Magistrate may have been right in
stating that the :case has attracted the interest of both the public
and the Govermment, but he was most certainly wrong in going on to
say that the public and the Government were interested in this case
as to how it is going to be dealt with. This is because the
Byxecutive branch of Government has never as far as I am aware told
the Judicial branch of Government how to deal with cases. These
were therefore extreneous matters which the learmed Megi strate
should not have considered in determining the applications before
him, "

For all these reasons, I am satisfied that at this stage of
the proceedings in the District Court, there are no valid grounds to
go on refusing grenting bail to the applicantse I have dealt with -
21l the objections that were raised, and finally as indicated it was
not suggested that the applicants would abscond it granted balil, In
the result, these applications are allowed, the order of the Digtric
Court refusing to grant bail to the applicants is set aside and :
substituted therefore an order adnitting to bail both the applicants
namely Wilberd Mpande and Paul Kilua upon their executing bonds in
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the sum of Shs,50,000/~ each, with two sureties for each applicant

. in the like sum, Each of the suretles should satisfy the Senior
" Resident Magistrate Mwanza that on the event of forfeiture, he has

the means to raise Shsc50,000/~,

22, REPUBLIC v, ABRAHAM HASSAN

HIGH COURT CRIM, REV, 9-IDM~74, 30/12/74
WESIUMO, AG, J.

HEID:

1)

2)

4)

The offence of corruption with agents contrary to
Section 3(2) of Cap.400, as amended by Act No.16
of 1972, falls within the scope of Ss.4(a) and
6(3) of the Minimum Sentences Act 1972 which when
read together make it mandatory for the court to
impose a sentence not less than three years

impri sonment notwithstanding the existence of
special reasons.

The general procedure in the enmhancement-of

sentences 1s that the accused must be served
with an enhancement notice o enable him to

appear in court o defend himself,

The above procedure is applicable in the following
circumstancest - '

(2) Where the offences charged do not fall within
the Minimum Sentences Act, 1972,

(b) Where the offences charged do fall within the
Minimum Sentences Act, but the sentence is
subject to the discretion of the Magistrate
to award a sentence less than the minimum,

Where a superior court finds that the sentence

C e ———awarded by the trial court is less than the

minimum prescribed and sets to rectify the
error, it is futile o require. the accused
person to advance reasons against the
enhancement of such sentence,

MWESIUMY, 4G, Jo - This case has been called up for revisionary
pPurpose o consider the sentence of 12 months! imprisonment for an

offence of co

400

rruption with agents contrary to Section 3(2) Chapter
8s amended by Act No.16 of 1972 of which one Abrsham s/o Hassan

convicted by Njombe District Court.
...
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i socused to what he should have been sentenced by the Lower Court

i} whatever might be his speci
the case, Iherefore, in my opinion, when dealing with notices of

Minimum Sentences
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/

but what it does is just an exercise of sentencing the
al reasons or special circumstances of

+ to an accused person one must differentiate three
oviction firstly, of offences falling out of the

Act, secondly those within the Act but stiil the
courts are empowered to exercise some discretion Ho award sentences
1ess than the minimum if there are special reasons and clrcumstances,
and lastly there are those convictions on offences fcr which the
legislature has glven no discretion to award a sentence less than

the minimime

enhancemen
categories of co

T+ is fot the last category of offences where I strongly hold
the view that it is futile and indeed ummecessary exercise o
ingtst that the ‘accused be heard before his senience is corrected
from the illegel sentence of the Lower Court to the minimum mandatory

sentence,

Me instant case fells vithin the third of <he three categories
T have endeavoured to analyse above, Therefore it was not necessary
to insist on giving the accused the right to be heard before
substituting the illegal sentence with the mandatory minimum
sentence.

Had T intended to impose ageinst him a sentence higher than
the mendatory minimum then the matter would be gifferent, In such
a case then 2 need would arise for the accused to be heard befores
awarding him such a higher sentence. »

o In the present case I have preferred giving him the mendatory
minimum sentence and therefore the question of his first being heard
in my view, has been properly dispensed withe

23, THOBIAS ZENDA v, HERMAN ZENDA -~
~ HIGH COGRT ClV. APP, [-MT-73, 26/1/74

XISANGA, J.
EElD: 1) Where services have been rendered for the benefit

of another, the person rendering such services is
entitled to compensation even if. there was no such
agreement at the beginning,

2) Where a claim for compensation relates to service
rendered in the past, and the labour charge estimates



matter,

‘including roofing of the houses and making the frames, windows
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,  have been done on basis of current costs, the court 4
can adjust the estimated labour charges taldng into :
consideration subseguent changes in the labour market.

%) In accordance with the provisions of 0.XVII r.10(1)
C.P.Ce Wwhere 2 judge or magistrate by reason of death,
transfer or any other causes is prevented from
concluding a trial of a suit, his successor 1s
entitled to take over and continmue the trial of the
same CasSes

4) Where an issue to be decided is largely on the
credibility of witnesses, it would be proper and
desirable for the succeeding magistrate to let
the *trial be finalised by his predecessor where
possible,

5) Order XVII r.,14 of the C.P.C. empowers the magistrate
to call at his own initiative an additional witness
at any stege in the proceedings 1f he thinks 1t 1s
absolutely necessary to do sC.

Appeal dismissed.

KISANGA, J. — The appellent sued the respondent to recover
Shse12,827/30 being the amount owing on & building contracte The
claim was partly allowed only to the extent of Shs.4,500/—, and
dissatisfied with such an award the appellant now appeals, The
case was heard by two magistrates. The first one recorded the
evidence of the appellant and all his witnesses and also the
evidence of the respondent and his three witnessese It would
appear that this magistrate went on transfer and his successor
continued the proceedings and recorded the evidence of the remairing
six defence witnesses after which he accordingly determined the

Most of the facts were not in dispute and may be briefly
summarized as follows. The appellant and the respondent are
brothers, The respondent decided to build two houses in Mtwara
Ttown and for this purpose he sent for the appellant who was in
Songea to come and assiste The appellant is a carpenter by
trade and so he became in charge of all the carpentry work

and the doorse. The work was carried out purely as a famlly
enterprise and there was no agreement whatsoever for payment
to the appellant for his services.
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The lesrned’trial Magistrate found that the appellant wes

. entitled to be paid for the services rendered To the respondent

. even though there was no agreement for such payment, I think

% that thls view was correct, The appellant has expended his

. effort and energy towerds building the houses on a scheme which

¢ was at Tirst a family enterprise between brothers. But if it

* now turms out that the brothers have disagreed and the respondent
¢ ¢laims exclusive owerskip of the houses then I think that it is
‘only fair and equitable that the appellant be compensated for his
lzbours, On the other hand to hold otherwise would amount to
unjust enrichment on the part of the respondent which the courts
cannot sanction,

Having found for the appellant the learned Resident Magistrate
them sought to determine the actual amount to be awarded but he
found that the evidence before him was not sufficient for the
purposes., Whereupon he, on his own initiative, called as a court
witness an Inspector of buildings with Comworks who estimated the
labour charges for carpentry work im respect of both houses, For
the first houses the witness estimated the total charges at Shse.
6,365/30. The evidence as recorded does not show that the
witness gave the estimated total charges in respect of the second
houses, However, he did estimate fthe charges of each job individually
which, as far as can be ascertained from the record, add up to Shs.
2,760/=s Thus estimated total charges for carpentry work on both
houses comes to Shs.9,125/30. These would have been the charges
in 1972, 3But the two houses were completed in 1966 and 1971
respectively, so that the learned trial Magistrate taking into
account the price increases which have occurred to date, adjusted

that figure and accordingly reduced it to Shs.4,500/- which he duly
awarded to the appellant.

A% the hearing of this appeal the appellant cortended that

the trial Magistrate was wrong in awarding him an amount less than
_that as estimated by the building Inspector. The building

inspector seid in evidence that the estimated labour charges which
¥ere based on the year 1973 would have been less if they were based

on the year 1966 because there have been increases in the wagese On
that account I am of the view that the trial Magistrate was justified
in adjusting the estimated labour charges for 1973 <o take into account
the_Chenges in the wage structure which had occurred hitherto,

The appellant also hes contended thet the trial Nagistrate was
TOng in talking over and continuing the case which was partly
Oy his predecessor because he was not in a position to assess
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the demeanour of those wiinesses who gave evidence before his
predecessor. There is no merit whatsoever in this argument, Ord
18 Rule lO(l) of the Civil Procedure Code provides:-

Where & judge or magistrate is prevented by death,
transfer or other causes from concluding the trial of

a suit, his successor may deal with any evidence or
memorendum taken down or made under the foregoing rules
as 1f such evidence or memorandum had been taken down or
made by him or under his direction under the said rules
and may proceed with the suit from the stage at which
his predecessor left it.

It is apparent from the record that the first magistrate ceased t
exercise jurisdiction in the area and was succeeded by the second
magistrate who concluded the itrial. Acting under the provisions
the sub-rule guoted above the succeeding magistrate was perfecily
entitled to take over and continue the trial and the appellant
could not, as of right, demand that the case be finalized by the
magistrate who was seized of it in the first instance., I do conc
however that there might be cases where the issue to be decided
depends wholly or almost wholly on the credibility of witnesses i
which case the question of seeing the witnesses and waiching thei
demeanour becomes of crucial importance, In such circumstances t
succeeding magistrate might very well come to the conclusion that
in order to do justice to the case it is desirable that the trial
) be finalized by the magistrate who commenc=d hearing it, and in n
Jpinion, it would be both desirable and proper in those circumsta
for the succeeding magistrate to have the trial finalized by his
predecessor, But such was not the case here, As indicated earli
most of the facts were not in dispute and therefore the question
-credinility of witnesses did not arise. Indeed the succeeding
magistrate did allow the appellant!s claim acting on the evidence
which was recorded almost wholly by his predecessor, and therefoz
it is impossible to see the basis for the appellantls complainte.
1s true that after allowing the claim the succeeding magistrate ¢
reduce the claim and awarded a lesser sum than that stated in the
plaint, but in doing so he was acfting solely on the evidence whic
he recorded himself, As I said before there is no merit in this
of appeal and it is accordingly dismissed, The remaining grounds
appeal do not ralse any points of substance warranting considerat

That was sufficient to dispose of this appeal but it is
necessary to deal with one point which was raised by the trial
magistrate, As pointed out earlier the triel Magistrate allowed
the claim but in the course of writing the judgment in which he
allowed that claim he felt that there was need to record additior
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~eyidence in order to ascertain the actual amount  be awarded,
sHowever he added that he wes not certain as to the legality of this
sprocedure, particularly as it was already so late in the proceedings,
1though he would act as he did on grounds of eguity., Order 16 Rule
3114 of the Civil Procedure Code provides that:i=-

Subject to the provisions of this Code as to attendance and
appearance and to any law for the time being in force, where
the court at any time thinks 1t necessary to examine any
persorn other tham a party to the suit and not called as a
witness by a party to the suit the court may, of its own
motion, cause such person to be summoned as a2 witness to
give evidence or to produce any document in his possession,
on a day to be appointed, and may examine him as a witness
or require him to produce such document,

Tis rule clearly‘ empowers the mag strate to call at his own
initiative, an additional witmess at any stage in the proceedings

if he thinks it necessary to do so, However I should hasten to add
that this power should be exercised only rarely, the broad rule being
that 1t is for the party to present his own case to the court and not’

¢ the provisions of this rule may be invoked will depend on the facts
B of each case, In the instant case the additional evidence was

f necessary not to make or boost the appellant's case but only to
ascertain the quantum of the actual award which award was made in
principle on the evidence as was adduced by the appellant himself,
In my view this was a deserving case in which to invoke the
provisions of Rule 14 above and to call additional evidence after
judgment in order to escertain the actuzl amount o be awarded +o
the successful party.

In the result the appeal is dismissed with costs against the
appellant,

® 24, RIORA MARWA v, WAISIKO CHACHA

HBIGH COURT cIv. APP, 129-MZ- 2
BT = 9-MZ-T4, 23/4/75

- EELD: Failure by the primary court magistrate to take

individual opinions of the. assessors and register
their votes is an irregularity which an appellate
court canmnot allow to stand,

Appeal allowed, Order for retrial,

for the court to make a case-for the litigant, The instances in which -
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MPALTTA, J. = The appellant Rioba g/o Marwe is appealing
against the order of the Primary Court of North Mare District at

‘Mtana dissolving his marriage to the respondent Wandiko d/o Chacha,
The Primary Court accepted the respondent!s petition and dissolved

the marriage on the allegation of cruelty perpertuated on her by the
appellant, On the other hand the appellant denied these allegations
and protested his strong love for the respondent and that in the
circumstances he had no wish to be separated from her.

I think on the whole the respondent had sufficiently proved
cruelty on the part of her husband the appellant, Her mother
testified to this and the certificate of the Conciliatory Board
reinforces this view, in pariticular the allegation that at one
time he chased her from the house while in labour and she had to
deliver the child alone in the bush, Tuckily a passer-by rescued
ner. In these circumstances I do not think the appellant deserves
any woman for a wife, He is a brute who should be living alone.

However, I note with regret that the Primry Court Magistrate
failed to teke the individual opinions of the assessors and register
their votes.s His so called "unanimous decigion of the court" was
accordingly irregular and cammot be allowed to stand.

2
8
;%

For these reasons, I allow this appeal by setting aside the
Judgment and orders of the Primary Court. The record should be
remitted to the Primary Court with a direction that the same
magistrate and assessors should sit and determine the petition
according to law on the evidence recorded, I will make no orders
for costs,

25, MISWAHTLI MULUGALA v, REPUBLIC
HIGH COURT CRIM, APP, 627-MZ—73, 5/10/74
. LUGAKINGIRA, AG. J,

HELD: 1) In a case where facts are based solely on circumsta
evidence corroborating each other a conviction is
possible 1f the circumstantial evidence lead
irresistibly 1o an inference of guilt and should be’f
incapable of any other reasonable explanation,

2) It is undesirable o convict on the circumstantial:
evidence of a complainant unless the trial court badl
fully warned itself of the danger and is convinced}
about the complainantls veracity. :
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3) The offence of commen assault i1s a cognate offence

L er to robbery, therefore a conviction for common
assault can be substituted for robbery.
Accused found guilty of common assault,
LUGAKINGIRA, AG, J, — The appellant and another were convicted
of Tobbery c¢/s 286 of the Penal Code and sentenced to the statutory
 minimum term of seven years! imprisonment, They appealed to the
Tistrict Court but the appellant!s appeal was unsuccessful. XHe has
now preferred this further appeal,
- go The complainant told the trial court that on 2/9/72 he set out

. #ith Shs,290/~ in his pocket to purchase a radio at Chikobe shopping
centre in Geita'District, For unknown reasons, he did not pursue

' that mission and instead found himself drinking pombe at the home

-~ of the appellant, At about 7.00 pem., he called it a day and left

. to go-home, A short distance awey he was confronted by three

. people, including the appellant, who assaulted him and allegedly

° robbed him of Shs.290/-. He raised am alarm, His attackers ran

away but the appellant was found at the scene by P.W.2 and P.W.3,

When they enquired as to the cause of the assault the appellant

; sald the complainant was a thief. The complainant, however, never
"% = pmentioned to these people that he had been robbed of any money. I%
nirlny . seems that the money affair was first mentioned in court,
stences . On the evidence available the trial court was justified in
15_  finding that the complainant was assaultede When P.W.2 and 3
—1eT, arrived at the scene they found the complainant fallen down umable
on of %0 rise, He then complained that he had been attacked by the
appellant and two otherse The appellant was then standing a few
ce i baces away, He did not deny the accusation., He merely retorted
fc_’.’—";t { thet the complainant was a thief and left the scene. That kind
..did | of reaction, particularly the appellantfs failure to deny the
4 Bccusation as and when it was made, cannot be consistent with
she % innocence.
Lzsgﬁ ‘ ab The guestion of robbery, that is, the act of stealing in the
eati o : Ove state of affairs, presents some difficulty, As already
2 £ 8bserved the complainant never mentioned to his rescuers that he
hag bez-an robbed, The appellant was also not found with money. -
€ evidence that was available to corroborate the complainant!s
;Lvod word was wholly circumstantial, It is undesirable to act on the

e:;‘e word of the complainant in the absence of corroborative
S dence unless the trial court has fully warned itself of the

o i
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7/

danger and is convinced about the complainant's veracity. But
as has been repeatedly laid down, circumstential evidence must
lead irresistibly to an inference of guilt and be incapable of
any other reasonable explanation.

Mhat view was expressed by the Court of Appeal in Simoni
Musolke ve B. (1958) E.A. 716 at page 718, The Court went on to
cite a passage from the judgment of the Privy Cowncil in Teper vy Re
(2), (1952) A.C. 480 at page 489 which I will quote here in view of
its relevance to the instant casei-

It is also necessary before drawing the inference of the
accusedl!s guilt from circumstancial evidence to be sure

that there are no co—existing circumstances which would

weaken or destroy the inference.

In this case the trial Magistrate tbak as corroborative circumstancial
evidence the fact that the complainant had been drinking in company
with his assailants and bad teken out money in their full view %o

pay for pcmbe, He also felt bound to believe the complainant because
he thought there was no other ground upon which the assault could be
explained, In my view he Wes entitled to bake these factors into
accounte But what transpires is that in doing so he failed to
1look for other co~existing circumstances which could weaken or
destroy the inference of guilt. Pirst of all, when “he appellant
wa.s confronted by P.W.2 and 3 he said the complainent was a thief,
The learned Magistrate never gave consideration to this allegation
in his summing up to the assessors or in his judgment. The fact
that the appellant never repeated the allegation in court was
immaterial, He could even choose to remain gilent, The trial
court was bound to evaluate all the evidence including that of
the prosecutione There could be some truth in the appellantis
allegation because the record indicates that the attack made on
the complainant was not the sole work of the appellant and two
others but & mob which may have amounted %o tene. Indeed, even
the complainant himself stated "walinipiga wakisaidlana na we tu
wengine kama watano ambao sikuwafahamie" And the first accused
who was acquitted by the District Court spoke of the complainant
having been chased until he went to hide in an underground
excavation., It does not readily suggest itself to me that this
mob was beating and chasing the complainant because ol his Shse290/=s
A more plausible explanation could be that the complainant had
stolen a plate, as alleged by the appellant, and the mob reacted
by administering instant justice.

&
R
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Secondly, it was in evidence that the compleinant was fairly
irunk at the time of the incidents When P.W.2 and 3 arrived at
the scene they found the complainant fallen and apparently not fully
consciouse It was not until they had poured water over his body
and until he had vomited profusely that he was able to say anything.
Men they led him to his home. It was not unlikely in this shate of
affairs that the complainant mey have been relieved of his money by
nis rescuers, Thirdly and finally, the complaiznant had set out with
Shse290/=s Out of this amount he bought some pombe, It was then
impossible that he still had Shse290/-~ to be robbed fram him, He
could not eat his cake and have 1f, These co=-existing circumstances
do weaken 1if not actually destroy the inference of guilt on the
appellant, I am certain that had the trial Magistrate given them
consideration he might have acquitted the appellant as charged, On
my part I find it unsafe to sustain the conviction,

1 therefore
guash the same and set aside the sentence imposed,

The final point to be considered is whether a conviciion for
common assauvlt can be substituteds I have found decided cases
conflicting on this point, In R. V. Milambo, (1971) H.C.D. n.361,
the accused was charged with robbery with violence but convicted of
indecent assaulte. On revision, Jonathan, Ag, J. (as he then was)
held, and I think rightly foc, that indecent assault was not a
cognate offence to robbery. But the learned Judge went on to state,
obiter, that "It seems also that there could not have been substituted
a conviction either under Section 240 or 241 because common assault
and causing bodily harm are not to my mind cognate offences 1o
robbery,"  But in Paul Jumamme Mzee V. Ro, (1971) H.C.D. n.148, the
appellant had been convicted of robbery with violence in the lower
court, On appeal conviction was quashed and a comviction for common
assault substituteds Delivering his judgment Kwilima, Ag, J., stated
"An assault is minor to a robbery for the use of force or the threat
of it more often than not involves assauliesss I cannot therefore
See how any robber could .complete his intention without assaulting
his vietim," And in Sayale Seliani v. R, (1968) H.C.D. n,243, the
appellant had been charged and convicted of robbery. On appeal a
eonviction for causing actual bodily harm wes substituteds I +hink

reference to the statubte would be of, assistence at this juncture,
Section 181(2) states:= '

?

When 2 person is charged with en offence and facts are
broved which reduce it to a minor offence, he may be

convicted of the minor offence although he was not
charged with it,
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Although the subsection is seemingly general I +hink it has to be
strictly construed. The test in my view should be whether the
minor offence is accommodated in or cognate to :he major offence
before conviction can be entered for such minor offence, The worg
"cognate" is defined in the 1966 Impression of Chambers! Twentieth
Century Dictionarv to mean "of the same family, ind or nature:
related or allied," Ang according to P.G. Osborm!s Concise Taw
Dictionary, 1962 Impression, in Roman Law the word "cognate" meant
"persons connected with each other by blood," On this under-
standing, then, if a person is charged with but acquitted of
attempted murder ang evidence reveals that he used an unlicensed
firearm, he cannot be comvicted of unlawful possession of a
firearm under the Arms ang Ammuni tion Ordinance, The +wo offences
are not cognate as they are products 0X different ancestors.

Indeed, in Elmi bin Yusuf v, Hex, 1 TL.R. (R) 269 this court
held that'it woulgd alweys be hazardous where ap accused was charged
with an offence under the Penal Code 1o convict for a minor offence =
which is not to be found in the Penal Code, In order for two &

said in Mitra's commentary on the Indian Criminal Procedure Code
(3rd ed, page 559), "the grave charge (must give) notice to the
accused of all circumsiances 80ing to constitute the minor offence,”

in his defence,

Turning to the instant case and to robbery generally there
can be no doubt that assault is an essential ingredient of the
offence. When an accused person is charged with robbery and
evidence is led as to how he effected it, it ig essentially
evidence of assault on the victim!'s pPerson, I am therefore
inclined +to agree and do agree with the decision in Paul Jumanne
Mzeels case, For these reasons I holg that common assaul+t is
cognate +o robbery, Having found in agreement with the trial
court that the appellant did assault the complainant, I accordingly

This offence carries a maximym sentence of twelve months!
imprisonment. I note that +he appellant hag been in Prison since
25/9/72 wWaich is a complete two years, In the result he should be
immed;a”cely set free unless held on Some other lawful cause,
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05, HUSSEIN BHANJEE v. THE NATIONAL INSURANCE

CORPORATION (T) ILTD,
E.A.C.L, CIV, APP, 31-DSM-T75, 4/12/75
TAW, AG. P. MUSTARA, AG. V.-P. & KIMICEA, J.

HEID: 1) An application for amendment of a plaint should
: rarely be allowed at the appellate stage unless the
metter had been overlooked by inadvertence or the
amendment is necessary for the proper determination
of the matters in issue.

2) The appellant was not entitled to dameges for loss
of profits since that was consequential loss for
which the respondent was expressly absolved by

. reason cf the terms of the contract.

Appeal and cross-appeal dismissed.

1AW, AG. 2. = The appellant was the owner of a lorry, insured
by the respondent, which was involved in an accident. The
respondent appointed a firm lmown 2s Tanganyika Garadge and Spray
Painters (hereinafter referred to 2s Nihe Garage") to repair the
lorry. In due course the Garage submitted to the respondent a
certificate, signed by the appellarnt, to the effect that the
repairs had been completed 2t a cost of Shse8,550/=. The learned
triel Judge found that the repairs had not in fact been done, and
that the appellant's signature to the certificate had been obtained
by a tricke The respondent, believing the certificate to be
genuine, paid the bille So far as they were concerned, the matter
was at an ends

The lorry was being bought by the appellant, under & hirse
purchase agreement, from Riddoch Motors Ltd, DBeing deprived of
the use of his lorry, the appellant was unable to make the monthly

' “payments under the agreement., Riddoch Motors accordingy selzed

the unrepaired lorry. By @ coincidence, their agents who 4id the
a'.c‘cual seizure were the CGarage., For some reason, neither Riddoch
hg‘cors Ltd., nor the Garage saw fit to inform the appellant that
bis vehicle had been seized.

rem’l‘he ap;')ellan‘b 'bh?n sued the respondent, claiming either the
Whiﬂ;nbOf hls lorry, duly repaired, or the cost of the repairs,
los; o:t:e estimated ab Shs.lO,l49/9Qe He also claimed damages for
Ton proflts consequent upon being deprived of the use of the
~0XTy, at the rate of Shse3,000/= a month,.
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In 'éhe course of the hearing in the High Court, the appellant
learnt for the first time of the seizure of his lorry, which by
then had been taken to pieces for use as spare parts.

The learned Judge gave judgment for the appellant for the
Shs.lO,l49/9O claimed by him as being the cost of repairs, but
dismissed the claim for damages for loss of profits, holding
that this loss had not been proved.

On appeal, Mr, M.A. Lakha for the appellant contended that
the judge should have given judgment for the value of the lorry
and not merely for the cost of repairs, and that he should also
have awarded damages for loss of profits. Mr, Kinariwalla for
the respondent cross-appealed against the award of the cost of
the repairs, submitting that the amount claimed had not been
proved, and against the finding that the certificate submitted by
the Garage was 'a forgery, He also filed a notice of grounds for
affirming the decision in so far as it rejected the claim for loss
of profits, submitting that this was a claim for consequential los:
for which the respondent was not liable in terms of an exception
clause contained in the policy of insurance.

I will deal first with the appeal, Mr, Lakhals submission on
the first ground is that although the appellant had not claimed th
value of the lorry in his plaint, because he did not then know of
its selzure and destruction, this matter became an issue in the
course of the hearing, when the appellant first became aware that
the lorry had been seized and teken to pieces. As it transpired
that the vehicle had ceased to exist, Mr. Lakha submitted that the
Judge made the wrong order in awarding the cost of repairs. The
lorry was no longer capable of being repaired. The judge should
have awarded the full value of the lorry, the seizure being a_
direct result of the respondent's failure to have it repaired, MNr,
Lakha, relying on dicta by the learned authors of Chitaley and Mul
on Civil Procedure, submitted that where the original relief claime
has become inappropriate, by reason of events happening after filir
of the suit, it is incumbent on the court to taks notice of these
events and to mould the decree accordingly. Mr, ILekha also relied
on decisions of this Court such as 0dd Jobs ve Mubia (1970) E.A. 47
and Ramii v. Rambai (1970) E.A. 515, to the effect that where an is
arises in the course of a trial, which is adopted by the parties an
generally canvassed, that issue should be adjudicated. I do not th
that the issue whether the appellant wes entitled to be compensated
for the loss of his lorry ever became an issue at the trial, Issue
had been agreed and framed, and it was never suggested that an :
additional issue covering this point should be framed. The point .
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entitled to be paid the value of the lorry.
< ground of appeal fails, The second ground, that the appellant was
: entitled to an award in respect of loss of profits, must in my
: opinion also fail, for the reason set out in the respondent's
: notice of grounds for affimming the decision on a ground other than
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was not generally’ canvassed, There is no mention of it in Mr,
Finariwallals long submission at the trial, and only a passing
reference to it in Mr, Lakha'ls address, Indeed, Mr, Lakha is
recorded as having saidi-

sse L concede the vehicle caxnot be repairedos. in my

submission if the defendant did not carzry out the repairs
he is lieble to pay to the plaintiff the equivalent value
of such repairs.

(learly the issue as to whether the appellant was entitled To be
paid the full value of fthe lorry never became an ilssue in the suit,
nor was it left to the judge for decision., For that reason we
rejected an application for amendment of the plaint, Such an
application is rarely allowed at the appellate stage, and then

orly when the matter had been overlooked by inadvertance, which

. was not the position here, see Jupiter Insurance v, Rajabali Hasham,
: (1960) E.A. 595, or the amendment is necessary for the proper
letermination of the matters in issue.

. position here, as the appellant seems to have been content o leave

That also was not the

the decision of the sult to the court on the basls of the framed
issues, which d1d not include’ an issue as to whether he was

In my view the first

that relied on by the learned Judge. The respondent!s liability to
the appellant under the policy of insurance was, under Section 1,
to indemnify him against loss of or damage to the lorry., By the
exceptions to Section 1, the respondent was expressly stated not to
be liable for, inter alia, consequential loss, Loss of profits due

5 To non—-availability of the vehicle because it has been lost or

lamaged isy in my opinion, clearly a consequential loss for which
the respondent was expressly absolved from liability in terms of

the contract between the parties, In my view this ground of
&ppeal also fails, '

the 1 I now turm to the cross-appeal. The first ground is that
. Learned Judge erred in awarding Shs.10,145/90 in respect of
Tgiall‘?, as there was insufficient evidence to support that award.
Eiddz‘n};denie was admittedly scanty. The appellant deposed. thet
Py ri, Motors Itd., bad given him an estimate of Shs.10,149/90
evide Palring the lorry. He did not produce the estimate, but his
Ufhce on this point was not challenged in cro ss—examination, and
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evidence, The other grounds is directed against the lesrmed
Judge's finding that the certificate that the repairs had been
completed was a forgery., This finding was based on the judgels
acceptance of the appellart!s evidence that his signature wes
appended to a form in respect of another vehicle previously owned
by him and repaired by the Garage, and on the rejection by the
Judge of evidence to the contrary given by the ovmer of the garags,
The finding was thus based on the judgels view of the Credibility
of the two witnesses, An appellate court will be slow to interfsre
with 2 judge's finding of fact baged on credibility., In this case
there is no reason at 211 +o think that the learmed Judge was i
eérror in this respect, "

I think i% was open to the judge to accept, and act upon, this

It follows that in my opinion both the appeal and Cross=~appezl
fail. I wpuld order that the appeal be dismissed with costes, and
that the cross-appezl be dismissed with costs. I would allow the ,
respondent such costs as are attributable to the filing of the notice
of grounds for supporting the decision, which in my view succeeded, -
45 the other members of the Cours: agree, it is so ordered,

MUSTARA, AG. V.~P, = On the facts this was a peculiar case, .
The appellant was the owner of a lorry which was involved in an
accldent, and 1t was, on the instructions of his ipsurance company ,
the respondent, sent to a garage for repairs, The garage purported
to have repaired the loxry and to have obtained a discharge voucher
signed by the appellant for such repairs and it duly received
Payment from the resporndent therefore. The respondent naturally :
thought that the matiter was at end. However the appellant contended
that the discharge voucher was not genuine and what was more '
suprising, that the vehicle wes not repaired at all but was in
fact "cannibvalised" at a later stage. The trial Judge found that
the appellant!s contentions were well founded, and gave judgment in
favour of the appellant for Shs.10,149/90 which he assessed as the
cost of the repairs, but dismissed the appellant!s claim for damages
for loss of profits,

The appellant in his appeal submitted that he should have been
given judgment for the value of the lorry instead of the cost of +he
repairs az the lerry was no longer available and for damages for loss
of profits, T respectfully agree with the learned Ag, President when
he found that the question whether the appellant was entitled to the ¢
value of the lorry never became aén ilgssue in the pleadings or in the
trisl itselr, nor was it canvassed or left To the judge for decision. |
A last zinute &ttempt by Mr. Lakha for the appellant for an amendment
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to include such .an issue was rejected by this court and that

o ground of appeal fails, I am satisfied that under the insurance
policy, Sectlon 1, the respondent was excluded from having to pay
consequential loss, and loss of profits as claimed was clearly a
consequential loss, There was a cross—appeal concerning the amount
awerded for cost of repairs but that submission has no merit,

I concur in the order proposed by Law, Ag, P,

KIMICHA, Jo ~ I have read and entirely agree with the judgment
of the Ag. President, I agree with his reasoning and conclusions
and I concur in the order proposed by him,

27, MUGESL NYITONYI v, MANGAZENT NDEGE
=T COURT (PC) CIV. APP. 1B7-MZ-T2, 18/11/74

¥ LUGAKINGIRA, AG. J,
'S HETD: l) No cilaim for refund cf dowry can be heard urnless the
.08s ) merriage itself has previously been dissolved.

2) A refund of dowry can only be claimed by the husbande

on Appeel dismissed.
the

of LUGAKINGIRA, AG, J. = The appellant, a married woman, sued her

"hrother" for the refund of dowry to her husband because there is a

t . matrimonial feud, although the marriage still subsists. There is a
- ! custom among the Bazanaki of Musoma District whereby when a man dies
the . his wives, children and material properties are inherited by his

brothers, In this case the appellantls father Nyitonyili died while
she was a young girl. She and her mother were then inherited by
Ndege, the respondent's father. That's why, in this judgment, I

Mr, | am referring to the respondent as the appellant's "brother."

Laitfled 2 When the appellant grew up she was given in marriage by the
filing respondent!s father who received the dowry., When the respondent's

:se father died, something dramatic happened, The deceased!s brothers

-ed Were prevented by a local chief from inheriting his wives, children
he ‘jr"sfgu .4 =3 properties, usually cattle, The chief ruled that the cattle be
-1 i

kept at the deceased!s homestead for the maintenance of his family.
Tl?e respondent, being the eldest son of the deceased!s most senior
Wife, was declared by the chief to be the heir. It is for this
Teason that the appellant brought these proceedings against him,

N . . . .
N € Was successful in the court of -first instance but lost on appeal
© the District Court.
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I have no doubt that in the circumstances outlined above the
right person was sued in this case, This is notwithstanding the
fact that the respondent did not expect to be his father!s heir but
wes made one through the "interference" of the chief. It does not:
even appear 1o be material that the respondent shared or otherwise
in the enjoyment of the dowry., It is sufficient if he is the heir,
That to me is the meaning of para 47,11,B in the First Schedvle to

the Locel Customery Law Declara*‘cion) Order, 1963 which states:

If the father—in-law had received the bridewealth when he
was still alive, his main heir is responsible for its
return, irrespective of the house to which the wife
belongs. '

That apart, however, this appeal has no chance of success. In the
first place, I have already indicated +that the marriage still
subsists, This court has consistently held that a varty will not
be heard to claim the refund of dowry umless the marriage itself
has previously been dissolved, In this connection. the decisions
in Sungwa s/o Fumbuka v, Manyanda Kasalucha, (19683 H.C.D, 1,84,
Mdriti v, Mtenyi, (1972) H.C.D. n.7 and Tenza v, Zinzi, (1972)
H.C.D. n.237, among others, are relevant, A distinctiorn should
21so be drawn between these decisions and the decision in Nyamu v,
Mahere, (1971) H.C.D. Nel73, where it was held that if the wife is
the guilty party she canmot obtain a divorce until tne bridewealth
has been repaid, This decision was based on the provisions of para
58 of the Order already referred toe It provides:-

If the wife is the guilty party she cannot obtain a divorce
wntil her father has repaid the bridewealth or, 1f he has
not the means to pay what the court has ordered at once,
the amount remaining becomes a preferentizl debte

Although there is no provision prohibiting the repayment of bride-
wealth before divorce proceedings are comnenced, the paragraph just
auoted does not in any way permit the recovery of bridewsalth befom
divorce proceedings are actually commenced. The court will first
be presented with a petition for divorce. IF the proceedings reveal
that the wife is the guilty party it may allow the petition but witl
held the divorce certificate until her father has repald the bride=
wealth wholly or in part, '

Secondly, this appeal must fail because the broceedings as a
whole were incompetent, The appellent has no locus stendi, As wes
held by the District Court, it is only her husband wio can sue for
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the return cf the brldewealth after obtaini _g a aﬂvorﬂe. I do not

see how she can usurp her husbend's right to sue if this is not to
gramatise the uncleanliness of her hands in the alleged matrimonial
feudse In dealing with these matiters the Disirict Magistrate saidi-

It would be too much to allow Bi. Mugesi.to file proceedings

for dowry because I see there is no cause of action between
. her and her relative brother Mangazeni, It is Ginza (ner
nusband) if anything, to do the claim whiech would only be
allowed where there i1s divorces There is no divorce so far
proved,

[(3)

¥ith that I fully agree, The appellant is being misled into futile
litigation, The appeal is therefore diswissed with costs,

=

08, BEPURLIZ v, OMARY MOHAMED
T10W COURT CRIM. REV. 6~DSM-74, 15/5/74
SAIDI, C.J.

-ce

.

HETD

s

-
~

1t

Under Secs. 319(1), 329(1) and 346 C.P.C. the Appellate
or Revisional Court is impowered +o do what the trial
court ought to have done; alter the charge and
conviction under the appropriate Sections of the
repealed Act which was then in force when the offence
was committed provided that; (2) the offence was in
all respects the same under the 0ld and the new
sections and that; (b) no failure of justice would
result from such alteration.

2) The penalty and amendment of penaliy in the above
circunstances, are covered by the provisions of Secs. 14
and 49 of the Interpretation of Laws and General Clauses
Act, which provides that in such cases the penalty

S prescribed must be the one prescribed at the time of

the commission of the offence. o

3) Section 63(2) of the Road Traffic Act empowers the
. 3 court to impose & sentence less than minimm once i3
: is satisfied that it is propver to do so.

4) T™e meaning of the words "special reasons" in 5.63 of
the Act is an exbtended one a.d covers as wide a field
as the "special circumstances" in the Minimum Sentencsas

Act,
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5) The power to impose a penalty of a fine is optional,
Where this option is taken, the court must cscertain
that the fine can be paid by the convictied person so
that failure to pay should not render illusory the
option spscifically granted by the legislature.

Proceedings held valid, charge and conviction alvered,
sentence reduced and order to re—open issue of
disqualification made,

SAIDI, CoJ. =~ This case raises two important issues for
consideration, The first issue relates to the validity of the
conviction of the accused of an offence under an Act which was not
yet in force. The second issue relates to the courtls discretion
in passing sentence under the Road Traffic Act N0e30/ 73

The accused Omari Mohamed was charged before the Principal
Resident Magistrate with reckless driving on a public road c/ss
42(1) (c) and 63(2)(b) of the Road Traffic Act No,30/73s The
particulars of the offence allege that Omari Mohamed on the 22nd .
November, 1973, at about 9 a2.m, along J amhuri/Ohio streets, within
the city of Dar es Salaam, being & driver in charge of vehicle TDE
82% did drive the sald vehicle on the road in a manner which,
having regard to all the circumstances of the case, was reckless
to the public or to any person, to wit; while driving along
Jamhuri/Ohic streets he failed to stop at Jamhuri/Ohio street
thereby his vehicle collided with another vehicle, 2 16995, and
damaged 1it, .

On 15th February, 1374, Omari Mohamed appeared before the
learned Principal Resident Magistrate of Dar es Salaam. He
admitted the facts outline in the particulars of the charge sheet
as correct and was found guilty and convicted on his own plea.

e was fined Shs.l0,000/— or one yearls imprisonmente As he could
not pay the fine, he was committed into prison. When the case
came up for revision on 19th April, 1974, he was granted bail on
his own bond of Shs.500/=, pending the determination of the case,

Mr, Mrema who appeared for the Republic, stated that the
Republic could not support the comvicition of the accused as
there was a serious irregularity in the mamner the charge against
him was brought. As the offence was committed in November, 1573,
it should have been brought under the old Traffic Ordinance, Cap.
168, 2nd not under the Road Traffic Act, Nol.30/73, The guestion
to be determined here is whether the conviction on a charge
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prought in the manmer Omari Mohamed wes charged, would in all cases

pe & nullity. This question was elaborately dealt with by Sir
" Ralph Windaam, C.J. in Republic Ve Indo Parsad Jamietram Dave,
(1963) EZ,A. 65. In that case the Pharmacy and Poisons Ordinance

Cap. 94) had been repealed by the Pharmacy and Poisons Ordinance

. écaih 416, Revised Laws)e. The accused Indo Parsad Jamietram Dave
was charged, among other things, with feiling to exhibit a
certificate of registration as a pharmacist while carrying on the
pusiness of pharmacist c/s 19(1) 0f the Phammacy and Poisons
Ordinance (Cap. 416, Revised Laws). The accused pleaded guilty,
he was convicted and fined, The Ordinance under which the accused
in that case was charged was already enacted bujl_: had not yet come
into force at the time he commitbted the offence, Iike the present
case the accused ought to have been charged under Section 5 of the
e " Pharmacy and Poisons Ordinance (Cap. 94), which was then still in
) . force at the time of the commission of the offence, In that case
Sir 'Ralph Windham, C.J. held:~

0y ow

(1) the provisions of S.319(1), S.329(1) and $,346 of the
Criminal Procedure Code are wide enough to enable the court,
acting on appeal or in revision, %o do what the court of

trial ought to have done, and accordingly the court had

power to alter the charge and conviction under the

appropriate sectlon in the Pharmacy and Poisons Ordinance (Cap.

T ‘ 94) which was in force when the offence was committed, provided
: that the offence was in every essential the same under the old
T8 &nd new sections, and provided that no failure of justice
% would result from the alteration,

(11) 8.19(1) of the Phammacy and Poisons Ordinance (Cap. 416,
Revised Laws) was a reproduction of S,5 of the Pharmacy and
Poisons Ordinance (Cap, 94) almost verbatim and without any
material alteration and no injustice had resulted o the
accused from the miscitation of the charging Ordinance and
-~ Sectlon; accordingly the charge and conviction from S,19(1)

ot and (2) should be altered 1o S.5 and S,36 of Pharmacy and

re Polsons Ordinance (Cap, 94).

el Ehe facfs 0f the Davels case seem to be somewhat similar to the

g ;:f;ts oL this cagse, The accused was cherged under the Road Traffic

o 22t No,30/73 when he should have been cherged under the old Traffic
;.{.__a_n_c_‘_‘e_, as the Road Traffic Act had not yet come into operation
mthe Wme he committed the offence. It appears that the Criminal
p gedure Code empowers the court to do what the trial court ought

. % have done and alter the

charge and conviciion under the appropriate
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sectlons in the o0ld Traffic Ordinance which was then in force when
the offence was committed, provided that the offence was in all
Tespects the same under the 0ld and the new sectlons, and provided
further that no failure of justice would result from such alteratio
The offence in S¢42 of the Roag Traffic Act seems to be the same ag
the offence in 5,45 of the Traffic Ordinance, now repesled. The
offence of reckless driving is covered by both though the language
used as well ag the penalty provided differ, I do not think that
the mis-citation of the charging Ordinance ang section could have
prejudiced the accused in his defence or resulted in a miscarriage
of justice, One could argue about the question of sentence as it
1S not the same in both sections, This matter is covered by the
provisions of S,14 and S¢49 of the Interpretation of Laws ang
General Clauses Act NoJ30/72 which deal with the effect) repeal

and amendment of penalty, Under Se14(e) a repeal shall not
"affect any right, privilege, obligation or liability acquireg,
accrued, or incurred under the provision SO repealed" and under
Se49:~

Where an act constitutes an offence, and the penalty for

such offence is amended between the time of the commission
of such offence and the conviction therefor, the offender
shall, unless the contrary intention appears, be liable to

the penalty prescribed at the Time of the commission of such
offence,

As the new Act had not come into force at the time the offence was

committed the penalty applicable is the one in S,45 of the Traffic
Ordinance,

Criminal Procedure Cod o« I accordingly alter the charge and
conviction of the accused from Se42(1) (¢c) ana Sf63(2)(b) of the
Road Traffic Act to S.45 of the Traffic Ordinance, Cap,168] The
sentence of Shse10,000/~ fine or one yearls impri scrment is set
aésides As the accused has served two months'! in jail in defaul+
of payment of the fine and he was a first offender, he is an o014
man and had a good record of driving for 28 years, I feel that 2
months! imprisonment, which he has already served, is sufficient
for the offence committed, )

The second issue for consideration in this case is the
discretion of the court in passing sentence under the Road Traffic
Act No.30/73, Mr, Mrems drew my attention to the serious concern
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7/
Sentences Act No,29/75, I Go not think that this meaning is
restricted to the narrow area under 5,27 of the Road Traffic Act
which deals with disqualification from holding or obtaining a
driving licence, A4s such "special rezsons" under S:§3 (2) woula
be of various types and would cover a very wide area, Where the
offence charged is covered by S,63(2)(a) and (), further
consideration must be given by the court 4o the proviscs
appearing under these subsections, These provisos have reduced
the minimum sentence still further, but this is not the end of
the matter as "special reasons" have to be considered again to

reduce the penalty below the minimum in the Provisos where it
1s necessary,

Another matter which requires serious consideration is the
question of imposing a fine as a penalty. The Legislature hag

" provided for a fine:or imprisonment as a penalty for the

offences stated in S,63 of the Road Traffic Act, This is an

option given by the Legislature, which therefore means that in
imposing a fine the court must ascertein that the fine can be
paid rather than impose a fine which cannot be paid, and as a
result the accused has to go +o Jail, In Mohamed Juma v, Rex
1 T.L.R. 257, Wilson, J, held:-

That, though severe sentences may be justifiable for
certain offences under the liquor laws, the fines
imposed in such cases should bear a reascnable
relation to the accused!s power to pay, taking all
his circumstances into account, and should not be
such as to render i1llusory the option of a fine
specifically granted by the Legislature in the casge
of a first conviction under the liguor laws,

In another case, Nyalulims ¢/’ Chacha v, Rex, 1 T.T.R. 341,
Mahon, J. Observed:e

The principle is that a Pfine should be one which an
accused Person can reasonably be expected to pay.

Mahon, J. also observed in R, v. Bison /o Mwanga, 11 T.L.R,

Before imposing a fine the court should meke some
enquiries of the financial standing of the accused
and the result of this should form part of the record,
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In the case of Samwel Mwenda Ry (1967) H.C.D. n,451
I referred to the same principles for agsessing aproper fine %o
impose in each indivigual case and.I expressed the view that an

accused should not be fined more than one~third of his monthly
income, ‘

I wish to take this opportunity to call upon magistrates to
consider the views expressed very seriously when sentencing
persons charged under the new Road Traffic Acts They should
always call upon the accused in every case 0 state "gpecial
reasons" when speaking in mitigation and they should also always
ascertain the ability of the accused to pay the fine they wish to
impose, because a heavy fine, like the one imposed in this case,
Just means sending the accused person to prison sinece it is gquite

obvious that very few persons in Tanzania can pay a fine of Shs,
10,000/—,

Lastly, I wish to say one or two words about the gquestion
of disqualification from holding or obtaining a driving licence,
Ih= licence of the accused in this case was cancelled and was
disqualified from holding a licence for three years, There is
nothing recorded showing whether he had been asked to state
"special reasong" under S_;‘Z'?(l)(a) of the new Roau Traffic Act,
for non—disqualification, I have already mentioned that he was
a Tirst offender, he is an o0ld man and he had clean driving
record of 28 years, I think the question of his d&isqualification
should be reopened. I direct that the leammed Principal Resident
Magistrate calls back the accused and gives him the opportunity of
stating "special reasons" under Se.27(1) (a). Thereafter he should
deal with the guestion of disqualification according %o law,

29 EEPUBLIC v, SULEMANT SATDI AND-'AI\TOTHER
HIGH COURT CRIM. REV, 18-MT=74, 6/3/75

KISANGA, J.
HELD: 1) Sece 136(2) C.P.C. requires that where an accused -

person is charged with a number of offences, each
offence must be set out in a separate count,

2) A misjoinder of coumts would vitiate a conviction
only if the error occasions a failure of justice,

3) The proper interpretation of 5,6(1) of the Minimm
‘Sentences Act is that the court may exercise its
discretion and exclude the application of the Act
even though the accused has previous convictions or

it
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he was otherwise liable to be sentenced under S.S(d) f
and (e) of the Acte :

4) That discretion in favour of cases falling under Se5

of +the Act should be exercised very carefully and in
the most deserving cases only, otherwise the various
minima prescribed under that section could eagily be
rendered meaninglesse

5) Allocutus is an important right of an accused person
and magistrates should always ensure that an accused

person 1s given an opportunity to exercise it.

Conviction and sentence altered.

i{ISANGA, J. — The two accused persons in +this case were charged
jointly in & single count with stealing goods In transit contrary
to sections 269(c) and 265 of “the Penal Code. They were both
convicted and sentenced 1o prison terms of % years and one year
respectively.

Very briefly the facts were as followsi— Both accused were
employed as porters st the Lindi Porte. On the material day they
went to work and as they were leaving at the end of the day they.
were intercepted and gsearched at the gate, The Pirst accused wWas
carrying a bag which was found to comtain some besns and a cake

_of Lux toilelt s0aPe The second accused 2lso was carrying a bag
which was found %o contain some rice and & cake of Bee flowerT ;
toilet soap. There Was no evidence adduced as to the quantity of ;i
the beans and rice found on the accused persons but according to
the charge—sheet they weTe half a kilo each. An official from the
S.T.C. Idndi testified that one day before the incident he went 0
the port area 1o collect a consignment of soap which was sent to
S.T.C. However he found that two cartons of Tux and Bee flower
soap were broken and some pieces of so@p Wwere missing from there
He left those cartons behind and did not take them with hife In
fheir defences, the first accused in effect claimed that the b
and soap were planted 1n his bag and he was completely unaware O
them, The second accused however, admitted that he picked the
rice and the piece of soap which he found spilt oOT dropped in
port area.

The trisl megistrate rejected the story of the first accud
end found that he knew that he was carrying besns and a piece O
soap in his bag; I am of the view that he was entitled to come.
such a conclusion, However he took the view that since 1o evided

P
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; adduced to prove ownership of the beans and rice, the charge
mespect of these two items was not proved., But he was satisfied
% the two pieces of soap were sufficiently identified to be the

perty of 5.T.Ce 2nd accordingly he convicted each accused for

B_]_;_ng a cake of soap in transit.

The charge as laid readsi-—

0ffence — Section and Law: Stealing Goods in Transit, ¢/s
269(c) and 265 of Penal Code Cap.l6 of the Laws,

Particulars of the offence: The persons are jointly charged
on the 25th day of September 1973 at about 14,00 hours, in
Port area, within the township and District of Iindi, Lindi
Region did steal half kilo of Beans, one piece of Lux soap
nalf kilo of Rice, and one piece of soap (Bee Flower Brands
all valued at Shs.4.35, being in Transit from S.T.C. Dar
es Salaam to S. T7.Ce Lindi, The property of S.T.,C., Lindi.

would seem from the evidence that there may have been more than
p act of stesling involved in this case. For, each accused was
d separately to be in possession of a plece of soap and it was
A shown how each obtained his piece of soap. It is quite pogsible
#Bt each accused obtained his piece of soap quite mdenendentl\y of
other, in which case there would be two separate offences of
ng each of which ought properly to be charged in a separate
t as required by Section 136(2) of the Criminal Procedure Code.
therefore of the view that there was no justification for
feferring the charge in a single count, and the proper thing to
3 wuld bave been to charge each accused in a separate counte

£
7
i
1
H
k

The next question to consider is whether this error of charging

thefts in a single count was fatal to the convietion. It is

1 ed law that not every misjoinder will be fatal, In the case

1 _ﬁ&m (1.962) E.A., 69 the accused was charged in one count
convicted and on appeal it was held that the proper thing to do

o charge each theft in a separate count, but failure to do so

PUL Vitiate ‘the conviction only if the error occasioned 2 ‘failure

& Justice, In that case there was such failure of justice by

- 'f of the trial court failing to consider the evidence on each

Beparately and consequently the conviciion was quasheds But

N -Instent case the trial Magistrate adequately considered the

;—’Il respect of each accused separately, On that accou.nt

%rdmam of the view that no failure of Jusm.ce was occas:.oned

gy 'hhe error is cura.ble. .
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The triel Magistrate found that the two pleces of soap were
adeguately indentified to be the property of 5,T.C, Iindi. The
two pleces were CONMOI articles in that they aid not bear any
special mark of S.T.C. There was no evidence that S.T.Co Iindi
was the sole dealer receiving consigmments of soap from Dar es
Selsam, In other words those two pileces of soap ecouvld have come
from & parcel OT parcels consigned Lo someone other then the S.T.C.
Tindi. In such circumstences therefore I am of the view that there
was not sufficient evidence to establish ownership of the two pleces
of soap in questlon and conseauently the charge of sbHezling goods
in transit cannot be s2id to have been proved beyond a reasonable
doubte However there can be no doubt that the two pieces of soap
belonged to port suthorities Lindi in that anything lying in the
port area belonged to port authorities in thelr capacity either as
a general owner or & special owner. They would be a general owner
if they had unlimited authority to deal with the thing, and they
would be a special owner if they nad limited authority to deal
with the thing, for example, when they were merely handling and
keeping custody of the g00ds pending delivery to the general OWnET.
It therefore follows +that the two pieces of soap were stolen from
the port authorities and this amounted only to simple theft.
Accordingly the conviction for stealing goods in transit is setb
aside and one for simple theft is substituted.

In passing sentence the learned trial Magistrate proceeded on
the basgis that the offence was & scheduled one because the property
stolen belonged to the 5.T.C. As indicated earlier, my view is
that it has not been proved sufficiently that the properyy involved
belongs to the S.T.C., nevertneless I think that the offence is
still a scheduled one because the property belonged to the Harbours
Corporation which is @ specified authorify within Section 3(c) of
the Mimimum Sentences Acte '

In sentencing the second accused it would seem clear that the
learned trial Magistrate was scting under the provisions of Section
6(1) of the Minimum Sentences hct even though he does not s2y SO
expressly. Accordingly he sentenced that accused %0 12 months!
imprisonment and I think this was quite justifieds It is less clear,
however, under wnich sectlon of the Act he sentenced the first
sccused to 3 years! imprisorment. This accused was found to have
a previous convictione But it is clesr that the trial megistrate
cannot have sentenced him in pursuance of Section S(a) of the
Act which deals with accused person who have previous conviections
because if he did this then he would heve imposed a minimum of 5

‘yeers! imprisonments Yet, I am unable to 27 for certain whether
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’

he acted under the provisions of Section 6(1) of the Act which
empowers the magistrate to exercise his discretion in certain
cases and impose a sentence less than the minimum as prescribed
wmder the Acte I must here admit at once that the provisions of
+he said Section 6(1) are not altogether free from difficulty.
That subsection as amended by Act No.23 of 1973 providesi-

6.~(1) Notwithstanding the provisions of Section 4 or
Section 5 where a person is comvicted of a scheduvled offence
and the court is satisfied that:-

(a) the person so convicted is a first cffender; and

(b) the value of the property obtained by such person in the
course of the commission of such offence or which he
attempted to so obtain does not excesd or, in the case
of an attempt, would not have exceeded, one hundred
shillings; and

(¢) having regard fo all the circumstances of the case, h
it is just and equitable so to doy

the court may, in lieu of sentencing such person to the minimum
sentence of imprisonment provided for in Sectlon 4, proceed 1o
deel with such person as if this Act had not been enactede.

I+t would appear that difficulty arises because of the reference
o Section 5. Because under Section 6(1) (a) one of the conditions
precedent for exercising the discretion is that the accused person
must be a first offender. Yet in the opening sentence this same
subsection is saying in effect that even where under Section 5(&)
of the Aet the accused person has previous convictions and there—
fore is not & first offender, this fact may be disregarded, and the
magistrate may proceed to exercise his discretion. On the face of
it, therefore, there appears 1o be & conflict within the provisions
of Section 6__(1}.)v_of7'§;b.e Act., There is also an inconsistency arising
from the last sentence of that sub-sectiofl,” Because according o
that sentence once the three conditions precedent are satisfied, the
court may disregard the various minima provided for under Section 4,
but nothing is said on what the court may do In relation to the
various minima provided for under Section 5 which is referred to in
the operning sentence,

On the other hand however it seems clear that under Bection 6(1)
_gf the Act as amended by Act No.23 of 1973 reproduced above, the
Legislature intended to extend the category of cases in which the
zoﬂljts may exercise discretion and exclude the application of the
cte This appears to be so for the following reason. Before 1973

s i



the discretion of the courts to exclude the application of the Act
a5 limited only %o cases falling under Section 4 of the Act.,” But

Act No,23 of 1973 specifically makes reference %o Section 5 thus 1
extending that discretion to cases falling under that sectlon also £
and in this comection it 1s significant to note that the referenc 2
to Section 5 was the only emendment introduced by the amending Act 2
No.23 of 1973 It would seem from this ‘that Parliament must have L

"

clearly contempleted extending the discretion of the courts to cove
a wider range of cases under the Minimum Sentences Act. To be mor
precise Parliament intended to extend that discrefion to cover th
cases falling under Section 5 of the Act except cattle theft and
robbery which are expressly excluded from such discretion by Secti
6%3; of the Act, and the fact that in the last sentence of subwsec
6(1) +there is no corresponding reference to Section 5 which 1s men
in the opening sentence was, in my view, only an oversight.

‘Against the background, therefore, I think that in the Pace o
the soid conflict and inconsistency within sub—section 6(1) of the
Act as amended, the provisions of the subsection must be construedg
in such a way as to give effect to the intention of the Legislatun@
Accordingly I think that the proper interpretation o be put on 3
sub—-section is that the court may, in a suitalle case, exercise
diseretion and exclude the application of the Aet even though the
accused bas previous convictions, or he was otherwise liable to b
sentenced to a minimum term of imprisomment under paragraph (a) o
(e) of Sectlon 5. This view appears to be ‘supported by the fact-
that while the section extended the discretion to cover cases
falling under Section,5, there is no indication that discretion i
1imited to certain cases only falling under the sectlon except as
provided under Section 6(3) which, as already noted, says that
discretion is not exercisable in cases of cattle theft and robbe
Thus upon reading the whole of Sectlon 6 the clear impression o
gets is that the discretion of the court extends to cover all th
cases under Section 5 except cattle theft and robbery. However
seems to me that discretion in favour of cases falling under Se
5 should be exercised very carefully and in the mo st deserving
only, otherwise the various minima prescribed under that sectio
could easily be rendered meaningless, In other words if, as in
case for instance, it is sought to exercise discretion in favour
an accused who has previous comvictions, there ought to be very
good or compelling reasons for doing so. Now, in the instant
the accused, as already noted, had a previous conviction, But:
value of the property stolen za cake of soap) wa.s clearly neg
The circumstances attending the commission of the offence coul
be seid to be aggravating., The theft was not a cleverly planned
and it would appear that the accused who was working as a porte

A
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s . .
cumbed to temptation and picked up the piece of 'soap which had
pped in the port area ‘and kept it for himself,

The record shows that -the accused was given no opportunity of
ing something in mitigation. This was an error. Allocutus is
important right of an accused person and megistrates should

s ensure that the accused person i1s given opporiunity to
mcise it because he may have something to say which could
nuence the magistrate to exercise discreiion in nis favour,

Considering all the circumstances of the case I think that is
s trial Magistrate had properly directed himself on the guesvion
sentence he might well have found that this was 2 fit case in
ich to exercise discretion and exclude the application of the
rimum Setnences Act. I would therefore give the bBenefit of the
pbt to the accused, and in exercise of the revision powers of +this
rt I reduce the sentence of 3 years! imprisomment to one which
1 result in the immediate release of the accused from prisone
#t 1s to say the accused is %o be released unless he is otherwise
1d on some other lawful ground, The sentence of 12 months!
prisorment imposed on the second accused is not disturbed a?d
4 2ny event the record would appear o indicate that ne has
,?eady finished serving it.

|4

4§ BOEERT MARWAIVA v, FEPUSLIC

' HIGH COURT CRIM, APP, 256-MZ-T4, 21/4/75
LUGAKINGIRA, AG. J.

HEID: To found an offence under S.284A of the Penal Code, it
must be proved that an employee has caused his employer
To suffer pecuniary loss by any wilful act or omission,
or by his negligence or misconduct or by reason of his
failure to teke reasonable care or to discharge his
duties iIn a reasonable manner,

Appeal allowed, conviction quashed and sentence set asides

LOGAKINGIRA, 4G, J. ~ I allowed this appeal 2% the close of the
gea.n_ng and ordered the appellantl!s release, I reserved my Yeasons
OT doing so which I will now give.

s The &ppellant was charged of stealing by servent cash Shs.13,273/30
of bng_EI‘ts.f of Bukoba Development Corporztion and in the alternative
Eenalcas:l.omng loss to a parastatal organisation ¢/s 2844 of the

Code to the extent of Shs.13,000/=. After melding his owmn
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calculations, the trial Magisirate found that there wes only Shs.
1,580/30 which was not accounted for and entered comvictions for
theft of that sum and in the alternative count. He sentenced the
appellant to 3 years! imprisonment.

The facts may be briefly summerised. The appellant was employed
by a Corporation, otherwise referred to as BUDECO, as a butcheries!
manager, In September 1971 he was given Shs,100,000/- to purchase
cattle in Sukumaland for slaughter in Bukoba, In Sukumland he
hired the services of P.W.l, Selemani Rumole, to purchase the cattle
for him, Various transactions took place between these two people.
At the end about 340 head of cattle were landed at Bukoba, The
appellant then presented his financial report to the 3BUDECO Board
of Directors., It ftranspired that he had advanced Shs.lB,OOO/— to
P.W.1l to purchase more cattle and there was a balance of about
Shse1,274/« wmaccounted for., Twice the appellant returned to
Sukumaland to collect the cattle or the money but got nothing from
P.W,1l. He was arresfted there on the second occagion and charged
as above,

The trial Magistra%e, after noting that P.W.l had a fraudulent
past and was unreliable, found that he received a total of Shs,
94,440/80 from the appellant., There was then a balance of Shs,
5,555/20. He also found that Shs.3,254/90 was paid to shippers at
Mwenza leaving a balance of Shs.2,300/30., Incidentelly, I am not
concerning myself with the accuracy of the figures but taking them
down as they appear in the judgment. The trial Magistrate then
found that the appellant paid Shs.300/- to P.W.5 and " supposedly"
Shse720/~ to P.W.7, the BUDECO officials who accompanied him, as
their allowances. This reduced the balance to Shs.1,580/-, He then
convicted the appellant with theft of this sum,

Surprisingly, the balance arrived at by the trial Magistrate
we.s higher than that arrived at by the BUDECO accountant, P.W.6,
In fact, the accountant does not seem to have arrived at any
balance at all, He said,,?lﬁam not exactly sure how much balance
the accused should have, The Shs.lB,OOO/— was alleged to have been
given to P.W.1 in order to buy,K cattle for the Corporation., There
was & balance of over Shs,l1,274/-. The accused never accounted for
this money," Be that as it may, the trial Magistrate also found
that the appellant used Shs.272/30 for his own lodging and food.
3ut he omitted to deduct this from the balance as he did with the
allowances of P,W.5 and 7. '

Apért from this, there were other unkmown disbursements which
the trla} Magistrate had in mind which were never known in money
terms, He pointed out, for instance, that "no evidence was led by
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:he prosecution on this aspect of expenses for hiring the truck or
iriving cattle other than the evidence of P.W.1, This also includes
temms on which P.W.1 was doing this job on behalf of the Corvoration
and whether the purchase prices did not include agency fees. Having
mtertained doubt on this issue the benefit must g0 to the accused,"
[n fact he gave the appellant no such benefit, He went on to deal
Flth cases where there was known payments and completely ignored

ais above remarks, To this must be added the fact that the appellant
aad a Corporation car and a driver, It cannot be conceivably said
that the car was rumming without petrol or the driver was going
without food. The magistrate found that there was no evidence tha<t
the appellant had an imprest besides the Shse100,000/-,

In teking all these into consideration and considering the
small balance of Shs.1,580/- arrived at by the trial Magi strate,
I think a better and concerted effort at accounting would have
revealed that the appellant had legitimately accounted for the
entire sum given to him, It therefore follows that the prosecution
did not prove theft of the sum charged or any sum at all. The
conviction on the first count was therefore unsound,

The appellant had been alternatively charged with oceasioning
the loss of Shs.13,000/- o BUIECO, This is the money which the
more cattle, There was a
payment voucher Exh, G, whick showed that P.W.l received this mon
The witness denied receiving the money bub the trial Vagistrate
disbelieved him because of his evasions and uncertainties on so
bany issuess To found an offence under Section 284A, an employee
mst cause his employer to suffer pecuniary loss, etc., "by anmy
wilful act or omission, or by his negligence or misconduct, or by

Teason of his failure to take reasonable care or to discharge his
duties in a reasonable marmer,"

€T o

It does not appear from the evidence that the BUDECO management

they were informed of the advance
L It is when the cattle were not forth-
cummg that they became restless and ordered the appellant to returm
Yo Shinyanga ang bring the cattle or the money, Indeed, P.W,1
Subsequently sent & telegram, which was not tendered, advising the
;ﬁpena.nt, "Njoo nglombe wako tayari', Me appellant returned there
bez Pi)wol §3ve him no cattle saying some had died, That was
i SWoer, 197l. He returned there again in January 1972 and weited
: angs, He was
re the cattle were brought, These efforts on the parst
indicate that he acted wilfully when he
ted negligently or failed +o take reasonable

P&yment of Shs,13,000/-,

the money or ac
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care. I should on my part observe that it was not a wise thing to
advance the money, although P.W.1l and the appellant were long
acquintances and actually friends, but the appellant does not
appear to have acted with mala fide, It was upon the prosecution
to establish on evidence the existence of such a &irty mind or the
appellant's negligence or indifference subsequent to realising that
the money was at stake, This the prosecution failed to do and
appellant was entitled to an acquittal.

It was for these reasons that I quashed the comvictions, set
acide the sentence and ordered the appellant!s release. The
Republic was also disinclined to support the convictions.

31, GODFREY MACHANGE v, REPUBLIC
HTGH COURT CROL, APE, "1(-MZ—T4, 21/3/75
KATIT, AG. J.

, As
- HELD: . . 1) When the question of credibilify /depends on the demes upt
of the witness in court, the trial court stands at an o
advantage, but when the views upon argumentative th
inferences from undisputed facts are to be made, botnid -°
the trial and appellate courts are in the same posi_t:i :g
2) Under Sec. 151 C.P.C. the court has power at any stag i
of the trial to summon any person, not already call :2

as a witness, to give evidence if it is essential to°

just decision of the case.

3) The use of expert opinion is an exception to the gene sh
rule that oral evidence must be direct. PO

Appeal diamissed.

KATITI, AG. Jo. - ‘he appellant Godtrrey Machange was charged, tried
and comvicted before the District Court Shinyanga and sentenced fo 2
term of three years imprisonment the sentence falling under the
purview of +the Minimum Sentences Act 1972, The appellant aggrieve
has appealed to this Court against both conviction and sentence,

L recapitulation of the.evidence of this case is necessery o
have a proper perspective of the case. The facts are that the
appellant met P.W.1 for the first time on the eve of 5/4/72 at
the place known as the Ushirika Bar in Shinyanga. One Dr. Sanggwe
of Shinmyanga introduced the appellant to P.W.l Josephat Machar as &3
Dr, from Bugando Hospital, After this normal conversation in wnich
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: the app’ellant emphasised his professional gqualifications which he

got from West Germany after seven years study, the natural turn of

events were that P.W.1 introduced himself too as a bank official

and the two discovered themselves as coming from the same place
‘Moshi,

It is P.W.1's evidence that next day on 6/4/72 the appellant
wisited the Bank at 10 a.m, in the company of .one Libaba an
employee of the District Council as then known, On entry into
‘the bank the appellant is said to have gone straight to the

® " table of P.W.1 and exchanged greetings with him subsequent o

which P.W.1 <ook the indulgence of showing the appellant his home
which 1s said not %o be far away from there, When they came back,
P,W.1 says that the appellant told him that before he went for
studies to West Germany he had been working as a Medical Assistant
‘and that he had a current account with the National Bank of Commerce
1Bukoba and confirming that the account was not drawn and as he needed

noney he asked P.W.1l to advise him on how he could get money which
'ne indicated he badly needed,

‘ P.W.1 anmious to help, asked the accused if he had his cheque

" book but when the appellant indicated that he had left his chegue

i pook” at Mwahza P.W.1l suggested to the appellant +o buy a
countercheque, P.W.1 gave the appellant a coumtercheque No,

256251 and advised him ‘that as this cheque was for Shinyanga the

.} appellant had to cancel "Shinyanga" and substitute "Bukoba" and

e i slgn against these alterations. The appellant is said +to have

. slgned against the alterations, signed as a drawer, on the face

{ &d the back of the cheque and drew 300/~ at the counter after the

hen 4 ndecessary authority from the P.W.l. This cashed cheque was sent

§ %o Bukoba N.B.C. branch only to have it back %o sender on 22/4/72

With remarks that the appellant had no account at Bukoba, As a

4 result @ report which led to his arrest was made to the Police

§ Station, The cashed cheque was tendered in Court as Exh, & by

{ 2.¥.2 only to be confirmed by P,W.3 P.J. Muguzi the Manager of

N.B.C. Bukoba that although his branch received Exh, A in the

neme G, Machar-—they had no account in the name of such & customer

R &d an endorsement "No account® had to be made, This cheque was
dispatched back to Shinyanga., ‘

or
th‘atExamined by the appellant, P.W.3 inter alia told the court

if a person is known and trusted he can be
:"lg_?’ 2% one branch if he has or it is believed

her branch, Richard Teula P.W.4 & bank clerk confirmed cashing
€ accugeqd?

e C S cheque after satisfying himself that it had been
ch:gorlsed for payment by P.W.l, He identified Exhibit A as the
ue &nd added that he cashed it after requiring the appellant to

allowed to draw
he has the money in
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sign at the back of the cheque., He added that he examined the
cheque and that it had three signatures and it would appear he
would not have remembered him but for the introduction P.W.l
made that the holder was a Mr, Machar, ‘

With the above prosecution evidence Section 206 C.P.C. was
administered to the appellant who elected o give a sworn
defence and call witnesses, It is conceded by the defence that the
appellent was in Shinyanga on the eve of 5/4/72, In the evening
the appellant visited the Area Commissioner Mr, Kassian with whom
he went to Ushiriks Bar., Subsequent to his arrival in came Dr,
Sangawe after whom came P.W.1l Josephat who greeted them from a
distance,

The appellant goes on to state that at about 5,30 Pelle P, W.1
came 1o him and requested a lift at 20/~ renumera+tion and thet as
a wrangle insued as a result of his persistent refusal +o grant
P.W.1's request the Area Commissioner intervened. It was after
this that P.W.1 left threatening and saying "We will see." Next
day the appellant went his way to Mwanza and on his way back 8 days
later he was arrested at the Petrol Station in Shinyanga, The -
appellant!s witness Pandya- narrating the counter cheque procedure
told the Court” that a counter cheque is issued when the customer
has no sufficient money in the bank and also when the customer has
forgotten his cheque book and that this can be cashed after the
signatures have been found correct. On the question whether a
customer having his account in Bukoba could cash his cheque at
Shinyanga, D.W.1l said that this was possible if the customer is
introduced by another customer known to the bank.

The above evidence in short was the basis of the conviction,
I made a deliberate effort torgo to this length in view of the
grounds of appeal filed, What is inevitable on the record should
be a concession that indeed the appellant did visit Shinyanga and
was actually seen by P.W.l at close quarters and mistaken identity
would be inadmissible if lodged. P.W.1 and P.W.4 do testify that -
the appellant did visit the N.B.C. on the morning of 6/4/72 and the
evidence of P.W,1l does show that the appellant did claim to have a
current account at Bukoba and that he needed money. Believing the
story against the background of the introduction made on previous
night P.W.1 did give out a counter cheque which the accused signed
before cashing at P.W.4!s counter. P.W.4 also points out that the
appellant was introduced to him as a Mr. Machar before this cheque
Was cashed. This means the appellant signed before P.W.,l and P.W.4
If P.W.1 can be claimed to be telling lies against the appellant
because of the alleged night incident, what would be +the reason why
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/

P,W.4 should tell lies against the appellant. And that the
gppellant did sign the chegue appears corroborated by P.W.4 , The
pagistrate having-seen the witnesses himself and certainly observed
their demeanour was, a better judge as to thelr credibility, On
record his finding that they were believable camnot be easily shaken,
As Sir Jokm Coleridge put it in Re V. Bertrand (1867) L.R.I.P.C.
520,535:-

When the question of credibility depends on the demeanour
in the box, the manner in which the witness answered and
by how he seems to be affected by the question put and so
on, the trial Judge has an advaniage. But when the views
upon argumentative inferences from facts not disputed the
Court of appeal is really in as good a situation as the
trial judgee

As can be observéd there are no argumentative inferences from fact
upon which this Court can, or may put itself in a position to judge
otherwise the credit worthness of the above witmesses., This means
the trial Magistrate having believed P.W.1 and P.W.4 as he appears
he was entitled to do it should be teken to mean that he rejected
the appellant!s defence which again in the circumstances he was
entitled to do. Just like the trial Magistrate I just cannot see
wny P.W.l should say "we will see" to a person he had just seen
and for such a short while and even go to the extent of involving
his banking profession. This disposes off ground 8 and 9.

1t is contended that Dr. Sangawe and Area Commissioner Kassian
should have been called by the prosecution, It is my view that the
Prosecution having a duty over its case, it is for the prosecution
%o kmow which witness to summon. The Court can summon Witmesses
indicated to be material to the case and these witnesses are
normally shown in the witness application forms filed by the

,prosecution, This is in compliance with Section 145(1) C.P.C.
which statest~ B

I‘f 1t is made to appear that material evidence can be
glven by or is in his possession of any person, it
Sh_ould be lawful for a Court having cognisance of any
Criminel matter to issue a summons to such person
TeQuiring his attendance before such Court or requiring
to_brmg and produce to such Court for the purposes of
evidence all documents and writings in his possession of
. 9T power which may be specified or otherwise sufficiently
described in the SURMON Se
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. break
As the Court is no investigating machinery it has no means and it tent
is not its duty to know in advance who would glve material evidence E!
except where Section 151 C.P.C. is applicable in the interest of break

justices I concede however that there is power to summon witnesses that
under Section 151 Criminal Procedure Code, which provides:— 3

in th
Any Court may at any stage of a trial or other proceedings
wmder this Code, summon any person as a witness or examine actua
any person in attendance, though not summoned as witness, misco
or recall and re-examine any person already examined, and the ¢
the Court shall summon and examine or recall and re-examine Penal
any such person if his evidence appears to it essential to : only
the just decision of the case, there
herew
As the record shows the Area Commissioner Kassian, and Dr, Sangawe )
came in the appellantls defence and it would appear they were not 1
material to the defence otherwise he would have them summoned, 1
As far as Dr, Sangawe is concerned the appellant is himself recordec 1
as having said the following:- ]
1
I am dispensing with the evidence of Dr. Sangawe, It is my 3
view that the evidence of the Bank Manager, one Pandya is
enoughe. I am requesting the Court to write the judgment. : Thus i
compot

It follows therefore that the trial Court never refused to call
any witnesses the appellant might have needed, The case ook & (
year walting for defence witnesses, In the circumstances it is :

my humble view that there were no circumstances warranting the : (
courts application of Section 151(1) of the C.P.C. as the evidence

of them does not appear essential and particularly in the event of :

the appellant himself refusing to call them although this would 3 g
have been immaterial to the Courtls decision. 1

~ Another ground of appeal is that no handwriting expert was
called to compare his specimen signature and the signatures on
the cheque in gquestion. If P.W.1 and P.W.4 saw the appellant
sign in front of them and they easily point that out I cannot see
the force of this ground, The evidence is vehemently categorical

that the appellant signed first before P.W.l and later P.W.4. Both ‘-one ‘l:g
P.W.1l and P.W.4 did see him sign, The very cheque mumber was noted Howeve
as 256251 and sent to Bukoba, P.W.3 identifies it to be the very %o pur

cheque he sent back to Shinyanga with an endorsement "No accoumnt".
In such circumstances I cannot see the usefulness of the hande
writing expert,
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I must point out here and now that the use of expert opinion
is an exception to the general rule that oral evidence must be
girect evidence, In this case we have oral direct evidence that
the slgnatures shown were made by the appellant and certainly a
hendwriting expert is not in & better position than the one who
nes seen with his senses, Section 61-states:~

All Pacts except the contents of documents may be proved
by oral evidence,

Section 6_2_(1) - oral evidence must in all cases whatever be direct
that is to say -

(a) if it refers to a fact which could be seen, 1t must be
the evidence of a witness who says he saw it.

PW.l and P.W.4 having seen him sign that is the best evidence for
even assuming a handwriting expert is admitted his opinion can

never be conclusive. The weight to be given to such opinion was
rightly described by Lord Birkenmheed in Wakafi=1d v, Iincoln (1921)
90 L.TuPoCe 174 when he saidse

Let me szy a word about handwriting experts, Let every-one
be treated with proper respect, but the evidence of
handwriting expert 1s sometimes misunderstood. A hand-
writing expert is not a person who +ells you, this is the
handwriting of such and such a man, He is a person who,
habituated to the examination of handwriting, practised

in the tasks of making minute examination of handwriting,
directs the attention of others to things he suggests are

similarities, That, and no more than that is his legitimate
province,

And on thigs very issue the Court of Criminal Appeal in R, v. Padmore
(1930), 46 T.L.R. 365, held inter alim:~

I think the expert witmess and possibly the magistrate may
have fallen into the error of treating handwriting evidence

on the same footing as finger print evidence., There is &
Presumption that no two persons have identical finger prints

but there is no presumption that no two persons have similar
handwriting,

Indeeg

It g People can easily and at will change their handwritings.
is th .

a0 erefore my view that the trial Megistrate was right in
®®pting the oral evidence on this aspect., Opinion evidence
WEVer excepted camnot take precedence ever airect evidence,
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Ground No,5 is not material to warrant serious consideration
and ground 6 is equally trivial for it is on evidence of P,W.1 that
he trusted that the appellant had the money in Bukoba N.B.C, branch
and this was not contrary to banking procedure as this was even

supported by the appellant’s own witness Pandya the Manager, N.B.C.
Shinyanga when he said — I guote:- "’

¥ Proc

If a customer who is having his money at another branch sey
Bukoba and if such customer is iniroduced by another customer
kmnown to the Bank official that customer may be allowed to

draw the money despite the fact he is having no number of
his account,

This actually confirms the procedure already given by the Bukoba
Manager when‘cross-exa;nj_ned by the appellant. This therefor
disposes off ground 8,

From the foregoing it is clear that the trial Magistrate did
properly direct himself on the law and evidence to come to the

conclusion he did. The appeal against conmviction fails and the
sentence is uphelde - - i

© 320 JASTON MASENGULA v, REPUBLIC

HIGH COURT CRIM. APP. 435-MZ-T4, 14/3/75
KATITI, AG. J.

HEID: 1) A charge may be amended 2t any stage of the trial up
to, and excluding Judgment, provided always the
accused is granted an opportunity to meke a fresh
plea to the amended charge and recall any witnesses,

2) Where a charge of stealing relates to property found
with the accused, it must be proved beyond doubt that

such property is the same 2s the one alleged to be
stolen. 7 :

Appeal allowed.
KATITI, AG. J. - Obvious as will be shown hereunder Section 296(1)
of the Penal Code creates one offence since theft or for Tthat matier:
felony committed within the building after "brealking" and "entry" i
not according to the interpretation of the section independent of
the "brealz:ing’ and "entering." Studious observation must revezl
that there should be no confusion between Section 296 and 2%4 of
Ghe Penal Code. TFor clearly Section 294(1) the burglary and house
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breaking section stipulated that breaking and entering "
tent or vessel used as a human dwelling with intent +o commit .a
e felony therein is guilty of a felony which may be burglary or house
brealdng depending on whether it is night or day, Thus it is my view
s ~that the distinction is so clear that a proposition for an authority
in this direction is Unnecessary, :

any building

The trial Megistrate realised in the course of Judgment that
actually the two charges preferred against the appellant were
misconceived., He therefore at that late hour Proceeded to amend
the charge and entered a conviction under Section 296(1) of the
Penal Code. As pointed out Section 296(1) of the Pemal Code creates
only one offence - breaking into a building and committing a felony
therein i,e,, theft in this case, JFor completeness I quote
hereunder -~ Section 296(1):-

Any persor who breaks and enters a school house, shop

warehouse store, workshop, garage, office or counting

house or a building which is adjacdent to a dwelling

rued house and occupied with it but is not part of it or any
building used as a place of worship and commits a felony

thereinee.s is guilty of a felony and is liable +to )
. lmprisonment for ten years.

Thus it is very clear that only one offence is created by the '
campounding of the elements shown therein namely:— 3

(1) Breaking and entering any of the

(2) Pour types of builging:—

9 (a) School house, shop warehouse, store workshop, garage, ,
; ' office -~ or s

(b) Counting house, or

| (e) Building ajacent to a dwelling house and occupied with
it but not part of it - or

(¢) Any building used as a place of worship
(3) And commits a felony therein,

Thus although the offence created by the above section is only
one the charges preferred in this case were +wo counts as shown above,
However the trial Magi strate having noted this irregularity proceeded
% purport to amend the said charges in the Judgment and convicted the
8ppellant under Section 296(1) of the Penal Code, The most honoured
Principle in- the administration of Sustice is-+that the accused person -
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must ¥now of the charge he stands prosecuteds This necessary
knowledge enables him to prefer his defence to the extent of his
ability. It is for this reason that Section 293(1) of the
Criminal Procedure providesi—

The substance of the charge shall be stated to the accused "
person by the Court and he shall be asked whether he admits
or denies the truth of the charge.

Of course it may well be that there may be reason for the amendment &
of the charge in which case Section 209 of the Criminal Procedure Coff
would come into play. Section 209(1) of the Criminal Procedure Codef
Cap.20 provides:-

Where, at any stage of a trial, it appears to the court
that the charge is defective, either in substance or form,
the court may make such order for the alteration of the
charge either by way of .mendment of the charge or by the
substitution or addition of a new charge as the court thinks -
necessary to meet the circumstances of the case umless,
having regard to the merits of the case, the required
amendments carmot be made without injustice, and all
amendments made under the provisions of this subsection
shall be made upon such terms as to the court shall seem

justs

Provided that, where a charge is altersd as aforesaid,
the court shall thereupon call upon the accused person to
plead to the altered charge:

Provided further that, where a charge is altered under
this subsection, the accused may demand that the witnesses -
or any of them be recalled and give their evidence afresh
or be further gross—examined by the accused or his advocate
and, in such last-mentioned event, the prosecution shall
have the right to re-examine any such witness on matters
arising out of such further cross—examination,

As is obvious in this section the amendment of a defective
charge is permissible at any stage of a trial and it is mandatoIy
that the accused person be given the golden opportunity of plead
to the amended charge and further be allowed opportumnity to re
witnesses to give evidence afresh or for further cross—examinad
It goes without saying and categorically obvious that since the
above referred to opportunities can hardly be given o the acclus
during the judgment, I would therefore add that for the purposes
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{1is therefore obvious that the amendment S
fiated and therefore irregilar and Section 209 of the Criminal

. fpeedure Code has no application on that stage, However it is my
v that such an irregularity would nov g0 to vitiate conviction
4§ therefors curaeble under Section 346 of the Criminal Procedure
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fnis section at any stage of the trial should mean stages from
aigmment uwp to and excluding Judgment. In this I am supported
Biron J's observation in Republic v. Salehe Ruhume 1973 L.R.T,
3 in which an amendment to the charge having been effected in
judgment, the learmed Judge had +this to Say: -

s will be noted, the Section (209(1) of the Crimimal

. Procedure Code) commences with "where at any stage of a
trial .eey which means what it says, that any stage of
& trial court may, in certmin circumstances amend the
charge, but not when a trail has been completed, as i%
was in this cases, PFurther the first proviso expressly
states, 'where a charge is altered ag aforesaid the court
shall thereupon call upon the accused to plead to the

- altered charge, That is mandatory and a eourt could

© hardly call upon the accused to plead to an amended

. charge after completing the trial, and as there is a

| further provision, that the acoused may demand the

; recall of any witness who hasg glven evidence which .

{ could hardly do after completion of a trial,

in the judgment was

' ‘I have dealt with the above on the assumption that the

¢ton was on the evidence appropriately entered, Asgs one of
- grounds of appeal contends that the prosecution evidence

Pfered rrog insufficiency in support of the charge I have a duty
® look at the conviction whose propriety has been attacked both

“2e-memorandum of appeal and by appellant!s advocate Mr, Tukunjoba
! e hearing of the same from several fronts, The first being

¥ there was no evidence to sustain conviction on the charged
Yand that identification of property left a 1ot to be desired,

The ®vidence adduced by the prosecution in 4he Court .below is
‘llmn. the detention of one Abdulrasul Jaffer J anmohamed of
A S guest house known as Rose Guest House and all that it
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On 6/5/74 while P.W,1 was on Town patrol he got information that
the Guest House had been broken into on the previous night, P.W.1l
proceeded to the scene in the company of Sgte Major Jomm, Detective
Ludovick, According to P.W.1 Room 2 was unlocked and one sponge
mattress, 2 bedsheets and one blanket missing, Room 3 partly closed
but two bedsheets, one stool and a pillow missing Room 4 unlécked

- with two bedsheets, conical mosquitc net missing and Room No.5

sponge mattress missing, However the version of P.W.2 B,697/D/1
John who was also present is different, To him one sponge mattress
and one bedsheet were missing in Room No,3 three bedsheets and
mosquito net and pillow missing from Noe.3 and two bedsheets missing
from Room No.,4, This variation may have been caused by lapse of
memory perhaps compounded by imperfect sense of observation, What is
therefore certain and esteblished is that the above items were
missing from the rooms. However it is not clear whether P.W.1l ever
took the inventory of the articles involved at the time he took over
the key., This may well be insignificant but further more although

we have on evidence the condition of the doors when P.W.1 went to
the scene but it is no where established that when P.W.l locked the
main door did alsc lock or close the rooms nor is it clear that there
were other entrances and if any, they were closed or lockeds I cannot
say this 1§ healtly position and the trial Magistrate made no finding
on this,

Upon information received the appellantl!s house was searched in
the presence of P.W.4 and the following were ceased:—

(1) 5 bed sheets of different colours,
(i1)  One pillow fitted in its pillow case,
(1ii) Conical mosquito net,

_(iv) Two matresses -~ one gponge and the other spring,
(+) Khali shirt (New),

(vi) Seven new glasses,

The bedsheets ceased were compared with those obtained from the
Guest House as sample and which bear 2.G.Z., Label. The bedsheets
seized from the appellantls nouse had their corners cut and
without ReG.H. Iabel, 3ut it appears the prosecutionls suspicion
wes that the cut cormers were the areas where R.G.H. had been
appendagsd although the appellant did maintain that he did cut the
corners as identification marks as he had previously been a viectim °
0of thefts, Of course it is not rare to find people who are extremely
scrupulous with their properiy and in this event although the
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prosecution's suspicion may in’ the circumstances werrant sympathy
‘but suspicion as such is a vocabulary that has no relevance in
criminal law jurisprudence.

S%till much more important is the established fact that this
property is alleged to have been stolen from Rose Guest House, The
appellant was never caught stealing and therefore the evidence is
circumstantial and identification of property seized from the

appellant?s house as being the complainant's is very cruciel. An

attempt at identification was made through P.W.E Hassan Msekwa, 2.W.6
Honorata Makoba both previously in the employment of Abdulrasul Jaffer
Janmohamed, Both said that some bedsheets selzed from the appellant's
house resembled thosc stolen from Rose Guest House, Bui things or
articles that resemble under this sun are so many and mumerous that
human errors in respect of the same are not uncommon at all, OFf
course Mr, Jaffer himself never gave evidence, On identification_

of stolen property it is my view that the property must be identified
beyond reasonable doubt that they bplong to _the owner - complainant,
In this case as I pomnted Sut above identification of property is
admittedly so scanty that pervasion of doubt looms prominently. With
this and the insufficiency of evidence on breaking into a building
allow:Lng this appeal becomes a matter of urgency. This appeal is
therefore allowed, conviction quashed and serntence and amy order
relevant and persuant thereto set aside, In this event the

question whether or not confiscated property becomes the property

of the Govermment does not arise but of course on record the order

for restitution of property to Govermment was misconceived as the

‘charge sheet show Jaffer was the comnla:_nant.

339 TEDDY LUCAS Ve REPUBLIC

HIGH COURT CRIM., APP. 549-MZ-T4, 6/6/75
EATITI, AG. J.

HEID: l) Where an application to treat a prosecution wiiness
hostile is granted, the court must ensure that such
witness 1s given an opportunity to explain the
inconsistency between his statement and the evidence
given in court.

2) It is a fatal irregwlarity for the court to treat the
statement of the hostile witmess as evidence and rely
on it to convict.

2) Normally a hostile witness is not a reliable witness
* and his evidence is of little, if any, weight.

Appeal allowed,
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KATITI, AG. J. -~ The appellant was charged with corrupt
transaction with agent contrary to 8.3(1) of the Prevention of
Corruption Act 1971; convicted and sentenced to three years
imprisonment, Aggrieved by both sentence and conviction he seeks
to appeal to this Courts Before I go to the substance of the
appeal, I have a duty to guestion the form of the charge preferred
against the accusede As is shown above, it is corrupt transaction
with agent ¢/s 3(1) of Act No,16 of 1971 but it appears that the
appellant being an employee of Mwatex is the one who is alleged to
have solicited the bribe in questirn, If this is the case then the
charge should read corrupt transaction by agent ¢/s 3(1) of Act No, .
16 of 1971 for if the position were actually the charge was i
corrupt transaction with agent meaning some other person i1s
inducing the appellant to corruptly receive consideration, then
the charge should be as 1t is &bove, In view of what the results
of this case are I shall not deal with this problem, As evidence
shows, this appeal is bound to succeed, I shall not go into
the effects of such irregularity.

ot PP

)]
e
d¢

Now I come to the particulars of the offence, £gain the
particulars of the offence appear to have been clumgily set. The
draftsman of the charge appears 1to have used conjunctive and
disjunctive expressions without caring their effects on the
charged offence, The most important part of the particulars of
offence which is grudged by this Court is as follows: "Did
corruptly solicit, accept or obtain for himself," The setting
of the particulars of offence in disjunctive and conjunctive
form normally raises the danger of duplicating offences, For
example, one could say to corruptly solicit is an offence which
is different from the offence of corruptly accept or obtain so
that when all are put together and disjumctive expression used,
it becomes very difficult for the appellant to defend himself in |
my view, But as I said before, since this appeal must succeed on
different grounds, I do not intend to dwell on this legal

tecmicality at all. :

FroagiE8albrerenBr

Laepp e

At the hearing of appeal, the appellant did vigorously
contend:~ (a) that the magistrate erred in treating P.W.8 as
hostile witness as no proper application was made to that effect,
(b) the complainant saw the appellant for the first time at
Kilimanjaro Bar and he could not have given the money so immediat
without intimacy, ((.) that in view of the fact that some policem
had come to arrest him after receipt of that corruption money, th
appellent could not have esceped so easily, (d) that the magistra
did not insist on adducing the evidence of the powder alleged %
have been found on different parts of this person, The State
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/ . .
torney representing the Republic, tqld the Court :tha‘t the Republic
4 not intend to support the comviction because: (1) the c?sie was
i proved beyond reasonable doubt against the appellanf:, (3_1 that
jere were contradictions on the evidence a§ to ‘Fhe ;.>o s:.L’c:Lon of
jwier on the appellant, (iii) that the ma.gi_stra?e gllsdlrect?d
pself in relying on the statement of P.W.3 as if it was evidence,

The above submissions both by the appellant and learned State
ftorney, appear to have a lot of weight as will be shown hereunder,
‘shall analyse and scrutinize the evidence in view of these
pmissions, The facts of the case appear to be that P.W.1l Joseph
ischal went to Mabatini to visit one Augustino who is a police
pricer, He went there with Pastori Wilson who is P.W.2, While
E;y were at P.W.1's home, they requested him to make efforts to
jok for employments for them. As a result Augustino the police
ficer accompanied' by P.W.1 and P.W.2 went to one Justini P.W.8
th the view to seeking employment from Mwatex, The whole group
gether with P.W.8 went to Mwatex., It would appear they could
t get into the factory but F.W.8 went inside as an employee of

tex and 1s said to have talked to the appellant, only to come
ck, subsequently conveying a messege to them that the appellant
w3ld like to meet 2 group at Igoma next day and that P,W.1l and
#4¥,2 should pay 400/~ if they wanted a job.

sreantnomn,

It appears that Augustino a police officer after reaching
patex left for destination unknown for when P.W.8 came back,
Pgustino was not theree It i1s not known whether Augustine only
ftended to escort P.W.1l and P.W.2 to Mwatex gate. However, it
Pud appear that P.W.1l and P.W.2 did comvey the message to
fustino that the appellant wanted 400/~ as corruption money and
$et this amount should be given to him at Igoma 3ar. It would
$ar that Augustino the police officer decided to lay a trap
inst the appellant and hence he got 400/- from the polices

* 1s no evidence up to this level that the numbers of the

F e numbers is P.W.4 incidentally a civilian, None of the police
Feers ever told the court that the numbers were ever recorded
Fvroere, Again there is no evidence at all that tiiis money was

r freated with any powder.

On the day they were to meet at Igoma and before zuch meeting,
.nessage is said %o have come that the appellant would meet them at
V"'“ Bar and a procedure whereby the appellant was to be
he o0 With the money was contrived - that is P,W.1 was to hand
- Wney o the appellent. After handling the money to the

v ; Irency notes were ever taken down and the only person who talks . oo
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appellant P.W.1 was supposed to go out as a signal, The appellant
did actually go to Kilimanjaro Bar and it is said that when he went
to the Bar and after being introduced to PJW.l and P.W.2 the |
appellant said: "Fanyeni la meana" and that P.W.1 handed him 400/=
which the appellant put in his shirt pockete P.W.l as pre-arranged, 2
went out to signal to Augustino, a police officgr but it would :
appear that there was no police officer outside.s The appellani

is ==id to have given the money to P.W.8 and walked out. If police
officers were around, and came there specifically for the arrest

of the appellant, after being signalled to, where were they when
P.W.1 went out? How come Augustino was no where to be seen, P.W.1
when crosseexamined, told the Court that actuzlly Augustino wes in
other rooms but how could Augustino get into rooms if he was to be
signalled outsides It may well be that this was true but how is it
that P.W.1 who 1s said to have gone out to signal to Augustino never
saw the appellant go out? It would appear that when PW.1 came back, -
the appellant had already gone and if P.W,1 had no glimpse of the
appellant when departing, we wonder as to how far P,W.l was from the
bar if his story is true. P.W.2 in his evidence after confirming that
P.W.1 gave 400/~ to the appellant and that P.W.1 went out to signal
the police officers and after waiting for P,W.1 in vain, he went
out and went his way. This shows that if P.W,1l ever came back at
all, he neither saw P.W.2, nor did they meet outside the bar where
P.W.1 had gone to signal to the police officers, These stories
appear too good to be true,

PW.3 a police officer, is the one who collected the money
400/~ from the police. He told the Court that he did take dovm the
numbers involved but at the time giving evidence and the numbers of
the currency notes he had no record of the same nor could he remember
any. He did go to Kilimanjaro Bar with one Inspector Machunda and
other policemen and that they did sit in other rooms waiting for
P.W.1 and P.W.2 to signal to them, He does not tell the court where
and when, and how, this ginal was to be done, When ultimately P.W.3
went where the appellant was sald to be, the appellant had already
left and could not be traced till 30th November, 1573 when he was
arresteds P.W.3 further told the court that when they arrested the
appellant, they took him in the darkroom where powder was seen 2t
his fingers and pockets: I did point out earlier that there was no
evidence that the money has been treated with any powder, and even
if it had been the evidence of P.W.4 shows that the money was handed
to the appellant in the envelope and there is no evidence that this
envelope was leaking, The evidence of P.W.2 also shows that the .
appellant handed the money to P.W.8 almost immediately it was handed
to him, To me if the money had been treated with powder it was to
defeat the purpose to put it in the envelope and if it was indeed

bea
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enveloped then chances of the appellantls hands catching powder
are not there considering the time the appellant is said to have
neld the envelope, Another point of importence is that if the

ks -~ appellant could not be arrested till next day and to still think
~ that this powder could still be on his hands is perhaps to
sored exagerate, Purthermore, P.W.3 said that the powder was detected
stion . on the fingers and pockets but P.W.4 said that this powder was
C e - ‘detected on the head and the legs This powder on the leg was not
;1o detected by P.W.3 who alsc failed to see any on the head, Again
an the if the alleged money was in the envelope and assuming that this
.4 No, ~ wmoney had been freated with powder, I camnot see how this powder

got to the leg on the day in question. P.W.6 gives another plece
of evidence which is surprising, To him the powder was in the

an . hair, He did not see the powder on the pocket nor see +he powder
s . on the leg and yet P.W.6, P.W.4 and P.W.3 were together in the
Luce same dark-room and for the same purpose. Why should they differ
in their testimony? We have the evidence -of P.W.5 he was at
Kilimanjaro Bar hopefully weiting to arrest the appellamt., He told
the court that when they were about to arrest the appellant he Tan
, away but the evidence of P.W.3 is that when they went in, the
The ' gppellant had already gone so that it was not easy for P.W.5 to
it know that the appellant ran away., So noted on the evidence of
4 these witnesses, is a high degree of contrediction prominently
of 1 exnibiting a destructive degree of inefficiency rendering
acceptance of their testimomy highly dangerous. The trial
5 ¥agistrate should have noted these unsatisfactory features.
Now I come to _P'.W.B. When he came to give evidence and in the
h - course of evidence the prosecution suspected that P.W.8 was being
50 v hgstile to the prosecution's case and in my view is that he wanted
;%dg 4 bhim to be treated as a hostile witness, His application if I may
- ;s call it so, is as follows:—
-4 on
PROSECUTION: This witness is tuming hostiles I would
—_— like to read over his statement recorded.
COURT: Application granted and statement read
scty OE;'tEgtered’ accepted and market as
e it B,
Ledla’“:iy‘ Tis was the procedure that was accepted by the trial court in
lciie ; Hng the witmess as hostile, With due respect, this
2 et ,,J:,fé'ccedu:e so allowed by ‘the trial court, is unlmown to the law
ws } O%. If I have to understand that this application was made
1 %o Mder Sec

tlon 164 of the Evidence Act 1967, then the procedure
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must be different. In Magdafi Radiba v, Re. 5 E.A.C.A. 52 the
Court of Appeal in applying Section 155 of the Indian Evidence Let,
it is the eaquivalent of Section 164 of Tangenian Evidence Act had
this to say on the right procedure:-

The proper procedure is fo apply for leave %o treat as
hostile, prove and put in, the former statement and then
put to the witness the passages which are alleged to be
inconsistent with the evidence given by the witness at
the trial. It is essential that the witness should be
given an opportunity of explaining the alleged
inconsistencies as it sometimes happens that appellantls
inconsistencies are capable of completely satisfactory
explanation,

This is the procedure that must have been applied, if the prosecution
thought that the witness was being hostile fo their case but it must
be noted that not everybody that gives unfavourable evidence is
hostile, for a wiiness may only be found to be a hostile if he
prevaricates or suppress the truth in an endeavour +to destroy or
damage the case of the party that called, As was stated in the
commentary by Sarkar on-Evidence 11th Edition on page 1317 ‘
"merely giving unfavourable testimony cammot be enough to declare ¢
a witnhess hostile. for he might be telling the truth which goes
cacainst the party calling him, He is hostile 1f he tries fo indure
the party's case by prevaricating or suppressing the fruth.,” In
this case and vide the procedure adopted, it is not easy o kmow that
P.W.8 was actually hostile to the prosecution's case although it is
"categorically clear that after this procedure P.W.8 was in all terms
and purposes considered a hostile witness in the mind of the court.

BB AR L i

The trial Magistrate after so treating this men hostile witness,
he proceeded to rely on the statement previously made by this witness:
and tendered as exhibit B to ascertain importent issues which without §
it would have remained uncleared in the minds of trial Magistrate,
The extract from the trial Magistrate's judguent showing his heavy
reliance on the statement as if it was a plece of evidence is
reproduced hereunder:—

This conclusion is reached after alsc taking into
congideration the evidence of P.W.8 Justini Masama the
person who while in court was treated as a hostile witness
as what he testified to was very much different to the
statement he made to the police station exhibit B on the
30th November, 1973 while his memory wes still fresh, In
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that statement he had explained thet he had on 29+h November, 1973
been approached by some people who were seeking to be employed
and how he had connected the same to Teddy of Mwatex now
accusede He had also explained how +this accused had

demanded Shs.200/~ from each person, Also that at about

1730 hours wnile at Kilimanjaro Bar the accused received

the amount from those and that in time as the accused saw

the C.I.D. officers approaching, the accused took out the
money and threw it to him Justini after which he diseppeared.
As I can see, this statement answers at least two important
questions which had for a while disturbed my conscilence, (1)
that the accused was really given that sum of 400/~ which he
had solicited from the two people namely Pastori William and
Joseph Paschal as an inducement to find them employment, (2)
that the money was not found on him on arrest because he had
before running away from the place where it was given to him
thrown 1t to Justini after realising that the C.I.D. officers
were approaching,

~

In my view, the above cited extract from the tri
Judgment show how heavily influenced the trial Magistrate wes by
exhibit B, It 2lso shows that without a trial Maglstrate's reliance
on the same the appellant would have been acquitteds As was pointed
out by the learned State Attorney, the trial Magistrate dig
misconceive legal position of the statement Exhibit B. The

stement made by the said witness is never evidence at all., It has
been held in Sandali Tdi v, R. (1952) I.T.L.R. (3) 372 thus:—

2l Megistratels

1% 1s under this section that = person calling a witness may
attack that witness once the leave of the court has been
obtained and treat that witness as hostile. The effect of
that action is to discredit the witness and render him
wworthy of credit not to make his former statement evidence,
This principle is well set out in the Jjudgment in the case

of Mabati bin Ruadiba v. R. (1938) 5 E.A.C.A. 52

Bven ir e witness had properly been treated hostile witness the

z:ldence °f such witness given either before or after such ireatment
B0t worth much, It has been diminitively described - le€o, in

%’%e.lu_.__g. (1960) 2 W.L.R. 1169 that evidence by hostile witness

'eg:_l-igible and unreliable and should not be given much welght,
o ‘0 Kyagante v, Ugenda Crim. App. No.27 of 1574 (not
ourt of Appeal had this to say -

A
reporied)
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must be different. In Madafi Radiba v. Re D EA.CA. 52 the
Court of Appeal in applying Section 155 of the Indian Evidence Act,
i1t is the equivalent of Section 164 of Tanzanian BEvidence Act had
this to sey on the right procedure:-

The proper procedure is to apply for leave to treat as
hostile, prove and put in, the former statement and then
put to the witness the passages which are alleged to be
inconsistent with the evidence given by the witness at
the triale. It is essential that the witness should be
given an opportunity of explaining the alleged
inconsistencies as 1t sometimes happens that appellant's
inconsistencies are capable of completely satisfactory

explanation.

This is the procedure that mist have been applied, if the prosecution
thought that the witness Was being hostile fo thelr case but it must
be noted that not everybody that gives wnfavourable evidence is
hostile, for a witness may only be found to be a hostile if he
prevaricates OT SUPDTESS the truth in an endeavour 10 destroy or
demage the case of the party that calleds As was stated in the
commentary by Sarkar on-Bvidence 11th Edition on page 1317 -
"merely giving wmfavourable testimony camnot be enough to declare
a witness hostile, for he might be telling the truth which goes
mgeinst the party calling him. He is hostile if he fries to indure
the party's case by prevaricating or Suppressing the fruth." In

this case and vide the procedure adopted, it is not easy to know that
P.W.8 was actually hostile %o the prosecution's case although it is
categorically clear that after this procedure P.W.8 was in all terms
and purposes considered a hostile witness in the mind of the court.

#
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The trisl Magistrate after so treating this man hostile witness,

he proceeded to rely on the statement previously made by this witness . ,‘

and tendered as exhibit B to ascertain important issues which without
it would have remzined uncleared in the minds of trial Magistrate,
The extract from the trial Vagistrate's judgment showing his heavy

reliance on the statement 2s if it was a piece of evidence is
reproduced hereunder:-

This conclusion is reached after also taking into
consideration the evidence of P.W.8 Justini Masama the
person who while in court was treated as a hostile witness
o what he testified to was very much different to the
statement he made to the police station exhibit B on the
30th November, 1973 while his memoxy was still fresh, In
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The giving of leave 1o treat a witness as hostile is
equivalent to a finding that the witness is unrelialle,
t enables the rarty calling him to Cross—~examine him

and destroy his évidence., If a witness is wrelizble
none of his evidence cam be relied upon whether given
before or after he was ireated as hostile ang it can be
given little, if any, weight,

Yrom the above authorities, it is obvious thzt the <risl Mogistrat
erred in relying on the Etatement tendered to convict and Further-
more the triel Magistirate errad in thintting that the contents of

[OEN
el

exikibit B were evidence,

Considering the aspects of this case as reviewed above, it
weuld be extremely unsafe to uphsld the conviction., The appezl
is <herefore allowed, convictions cuashed and

sentences or any
order relevant there 2t all set aside,




