LAW OF FAMILY

Chapter One: General Consideration

Definition and Sources of Family Law

It is usually seen as the law governing the relationship between children and parents, and between adults in close emotional relationships’

       Rationale behind Protection and Regulation of the Family

The family is a very important constitutive part of a society. It has natural, economic as well as social importance.

It is the nucleus of the society, and hence much depends on its safety and security.

      Sources of Family Relationships are marriage, filiations and adoption.

Relationship by consanguinity:- results from the birth.

It is a direct relationship: it is represented by a straight line going from one relative to the other, no matter how many intermediaries there may be.
the Ethiopian Civil Code of 1960, it does not govern how the relationship in the direct line is to be computed. Article 551 tries to give some highlight

Relationship by Affinity:- created as a result of marriage.

-The woman who marries becomes the daughter in law (by marriage) of the father and mother of the husband and the husband becomes the son in law of the mother and father of the wife.

-a relationship does not exist between the relatives of one spouse with the relatives of the other spouse.

Relationship by Adoption:- created as a result of a special contract between the adopter and the original families of the adopted child. 

       Effect of Family Relationship
-creation of rights, creation of obligations and making the related persons incapable of performing some juridical acts. (The law prohibits marriage between close relatives. The incapacity to marry)

Chapter Two: Marriage

Betrothal:- is defined under article 560.FDREC recognizes the right of individuals to form a family with their own free and full consent.
- RFC has excluded the concept of betrothal as a whole. However, some regional family codes maintain the concept of betrothal with modification. Benishangul Gumuz, Amhara, SNNPR
Definition of Marriage:- is the natural and fundamental unit of a society and an important legal and social institution. 

The Revised Family Code and the regional family codes as an institution, rather than a contract. 

Modes of Conclusion of Marriage:- Civil, Religious and Customary Marriage. 

Civil Marriage (Marriage Concluded before an Officer of Civil Status):- The formalities r  residence, giving notice to z officer, appearance personally,  the obligation on the witnesses to declare, under oath, that the essential conditions for marriage are fulfilled, the future spouses need to declare openly that they have consented to enter into the marriage.
Religious Marriage - marriage by their religion or by the religion of one of them.- 
Customary Marriage- Article 4 of the RFC- Considering the shortcoming of article 580 of the Civil Code, the RFC included the custom of the community in which the parties are living at the time of conclusion of marriage. 

Marriage Celebrated Abroad - new introduction in the RFC- article 5

Essential Conditions of Marriage - biological factors relate to age, sex and state of health, psychological factor relates to the freedom of will, 
sociological aspect pertains to issues like marriage between persons related by consanguinity and affinity as well as by adoption and it also incorporates bigamy. 

1) Consent- Article 34/2 of FDREC- recognizes some grounds which would vitiate the consent 

Fundamental Error- article 13/2 of the RFC   -Judicial Interdiction-
Violence (Duress)- article 14 of the RFC 
      2)Age-                            3) Relationship - existence of prohibited degrees.

       4)Bigamy                          5)Period of Widowhood - by requiring the female to wait for a period of 180 days following the dissolution of a previous marriage, the law tries to avid any conflict of paternity. Exception is zere Article 16 
Opposition to Marriage- The society as well as the executive organ of the government, has the obligation to oversee the observance of these essential conditions.
When the condition violated is age- the parents, public prosecutor, any other interested person’ (who may be directly or indirectly affected) eg, NGOs which are working on the prevention of underage marriages. 
When the essential condition violated is relationship by consanguinity or affinity- the ascendants of both or one of the future spouses, their brothers  and sisters who have attained the full age of 18 years, the public prosecutor
In cases of bigamous marriages- the previous wife or husband, the public prosecutor, 

In the case of judicial interdiction- the guardian, the public prosecutor

Effects of Violation of Essential Conditions of Marriage 
A void act is an empty act. It does not achieve what it sets out to do so.
A voidable act is an act which, although it contains a defect, has its intended legal effect.

A voidable marriage is quite different from a void marriage.

the Ethiopian law recognizes only voidable marriages(A marriage which has been concluded when one or more of the essential conditions are lacking will be invalidated.) 

from the date of invalidation, the marriage will cease to exist, and the consequences of dissolution of marriage will follow. 

There r civil as well as criminal consequences of violating each essential condition.

Impediment to the celebration of the marriage- period of widowhood - the marriage will not be dissolved 

Underage marriages: -Art 31- Bigamous Marriages: - Article 650 of the Criminal Code 
Defective Consent: - Articles 34-36  

Chapter Three: Effects of Marriage

The contract of marriage, if valid under the law, will govern the pecuniary effects as well as the personal relationship of the spouses.
 Personal effects of Marriage – it produces special obligations between the husband and the wife as a result of their status as spouses. 
1) Respect, Support and Assistance- Article 49 RFC  

2) Family Management and care of the children.
3)Cohabitation- ‘The jurisprudence holds that the unjustifiable refusal to have sexual relations with the spouse constitutes a violation of the obligations of marriage.’
 The RFC also requires the spouses to have sexual relations normal in marriage unless these relations involve a risk of seriously prejudicing their health. As a result of this obligation, one cannot talk of marital rape under the Ethiopian law. Planiol, 514-515

4) Duty of fidelity
Pecuniary Effects of Marriage

Personal property- the property which the spouses possess on the day of their marriage, or which they acquire after marriage by succession of donation, will remain their personal property.
the party claiming to retain the personal property has to apply for the declaration of the court of such facts.
Common Property of Spouses- income of the spouses- Irrespective of its source, income is the common property of both spouses. 

personal efforts of the spouses, meaning the income acquired through employment, income derived from the common property, or thirdly, income derived from personal property.
as far as the income from personal property is concerned, there is a belief that the other spouse has contributed to the up keeping of the property and hence the generation of income. As a result, the income is made common property.

- There is a split between judges as to whether the retirement pension is a common marital property or not.
- the employee’s contribution is made during the marriage, there is no doubt that the four percent contributed each month is a marital property.
-Article 63- all property in the marriage will be considered as the common property, unless the other spouse proves otherwise. (presumption)

- the legal presumption would still be applicable even if the property is registered in the name of only one spouse.  

Management of Personal and Common Property of Spouses- article 59- the contract of agency entered in between the spouses for the administration of personal property of one of them will not require, unlike other contracts, the approval of the court.

Debts of Spouses- personal debt or debt incurred in the interest of the household- Article 70

However, in this circumstance the right of the other spouse should also be considered 

if the common property is not enough to cover the debt, the creditor may proceed to the personal property of either of the spouses.

Chapter Four:  Proof of Marriage

Registration of Marriage- mandatorily, marriage shall be registered by a competent officer of civil status irrespective of the form of celebration of marriage. Article 29
Proof of Marriage by Certificate of Marriage- the certificate issued by the officer serves as a primary means of proving the celebration of marriage.

Proof of Marriage by Possession of Status- the fact that a man and a woman who live together are deemed to be married by those who know them.
                                           Chapter Five: Dissolution of Marriage

Grounds of Dissolution

Dissolution by Operation of the Law- article 75/a- death of one of the spouses, absence, non fulfillment of the essential conditions 

 Divorce- 1 Divorce by Mutual Consent- they are not required to divulge their reasons to the court.
The power of the court in cases of divorce by mutual consents is limited to counseling the spouses either jointly or separately to renounce their wish to divorce.

2 Divorce by Petition- it may be only one of the spouses who requests for the ending of the union; or alternatively, both the spouses my request the divorce.
Unlike the Civil Code, the RFC provides for optional arbitration of family disputes. However, if the spouses do not agree to settle their disputes through arbitration, the court will dismiss the case by giving them a cooling period of up to three months. 

Effects of Dissolution of Marriage
1 Child Custody- The visitation right of the non custodial parent & how much s/he should the give for the maintenance of the child? is also an issue to be determined at the time of deciding on the custody of the minor.

the principle of “best interest of the child” in determining custody issues. Article 3 of the CRC

consideration of best interests must embrace both short and long-term considerations for the child.
the interest of the child being a primary consideration, not the sole consideration, : “...shall be a primary consideration”.
The 1995 FDRE Constitution under article 36 recognizes the different rights of children.

by virtue of article 9/4 as well as 13/2 of the Constitution,

Article 113 of the RFC, 221/2

When seeking the opinion of the child, age of the child in which he can make a reasonable preference.& the environment in which the child’s preference is to be obtained. The presence of the parents

2 Liquidation of Pecuniary Relations- the property is determined to be the personal property, the owner of that property may retake it in kind, art 86 

debts incurred in the interest of the household are considered to be common debts, art 89 

3 Partition of Common Property- article 90, 

CHAPTER SIX

IRREGULAR UNION

The Concept of Irregular Union  defacto union 
It is the union of a man and woman established solely by the consent of both parties.

What has been provided under Art.709 of the Civil Code has been reiterated by Art.99 of the Revised Family Code and the regional family laws. 

irregular union is established where the relationship is analogous to marriage it is because of this feature that irregular union is quite different from what is known in Ethiopia as “kept woman” or “kimit”
 Why Do People Live in an Irregular Union? 
the reasons encompass roots in cultures of societies that have accepted or tolerated informal families, socio-economic changes and especially in Ethiopia absence of knowledge of the legal consequences of one’s relationship with another.
The Need for Legal Protection 
there is no reason that irregular union is not protected by law since the living situation in an irregular union is as much as familiars as marriage 

an irregular union creates a family, children are born to such union, a man and a woman like marriage. p. 123 
Legal Effects of Irregular Union 
Introductory Remarks 

The 1960 Civil Code as well as the current family laws of Ethiopia do not say any thing as to the requirements for the formation of a valid irregular union.

Although the laws are silent, the conditions that need to be satisfied in marriage must be satisfied. 

(A) Consent- No one can be forced to do anything without his consent.

(B) Capacity          (C) Prohibited Degrees  

 (D) Other Impediments- period of widowhood and the existence of another irregular union

Legal Effects of Irregular Union
-Absence of Bond of Affinity- Art.100  

-Duty to Contribute to the Common Expenses- Art.101

- Community Property- art 102- Under the current family laws, irregular union has been made to give rise to community property between the cohabitees provided the relationship lasts for three years or more.
Cohabitants in irregular union cannot agree that no community property is created during their union. Art.103 and Arts.85-93 RFC). 

-Debts of the Man and the Woman in Irregular Union- Art.102 (3), 103 cum Art.93

- Filiations- 
Proof of Irregular Union- the primary and frequent mode of poof is possession of status as opposed to documentary evidence.
Possession of status is said to have comprised some three facts known as “nomen”, “tractus”, and “fama”.

“Nomen” is the fact of having the name which indicates the status;

 “tractus” is the fact of being generally reputed as having the status by all persons with whom family or business relations took place; and 

“fama” is the fact of being generally recognized and treated by the public as having the status.

The RFC and the regional family laws have adopted a single mode of proof, they have singled out possession of status as a mode of proof of irregular union by ignoring proof by an act of notoriety. article 106

(a) the fact that the man and the woman behaved as married people

 (b) That they are considered as married people by their families and

 (c) The fact that both are considered as married persons by the community.  

Termination of Union- may be terminated unilaterally or by mutual consent in addition to the clear instance of termination of the union by death. 
Though not clearly provided, an irregular union may also be dissolved by a court order Art.32 cum Art.100(2)

                                         Summary p. 150  RQ p. 152 

CHAPTER SEVEN

FILIATION
Maternal Filiation- The status of being brother and sister, father and child is established only after the establishment of maternal filiation.

the presumption of paternity flows from maternity. A person will be a father of a child because of the presumption if such a man had relationship provided by law with the mother.
the maternal filiation is established from the sole fact of birth irrespective of the type of relationship that resulted in the conception of the child.

Contestation of Maternal Filiation - (Arts.163-166 of RFC) , can be contested at any time by any interested person.

With a view to protecting the already established status, the law restricts the conditions under which the contestation of status may be admitted.

Paternal Filiation- Art.36(1) of the FDRE Constitution, Art 7 CRC 
                                   the 3 modes are,
1)Presumption of paternity- Arts.126-130 - The presumption is attached to a person who may happen to be the husband of the mother of the child or the man in an irregular union at the time of conception or birth. 

-1st at the time of conception or birth of the child the mother had relations provided by law with a certain man. b/c cohabitation and fidelity r zere 

as regards the duty of fidelity, the law no where states that partners in an irregular union are duty bound to observe the duty of fidelity. But by analogy we can apply .

However, the analogy as regards the duty of fidelity becomes senseless when it is seen in light of the Criminal Code of Ethiopia. Art.652(1)

-2nd birth or conception within the legally provided union.

2)Acknowledgment of Paternity
(A) Scope of Acknowledgement- is an important method by which the children conceived or born out of a legally provided union may gain status vis-à-vis their fathers.
The acknowledgement of adulterine (zimut) and incestuous (beqirb zemedamoch mekakel betederege wosib yetewelede) children is considered as an assault to the legitimate family.
Art.131 is only meant to avoid interference of acknowledgement if the child has an already established filiation by presumption of paternity and not to exclude disowned and incestuous children from the benefit of the voluntary acknowledgement of paternity. Art.192

(B) Form of Acknowledgment- Art.133
-a declaration  made before an officer of civil status; or

-a will made in writing; Arts.881 and 884 of the Civil Code or

-a document attested by a competent authority. 

(C) Acknowledgement to be made by whom-  it is to be made personally by the alleged father of the child.
(D) Acceptance of Acknowledgement to be made by whom?- Art.136
 Acknowledgement cannot be effectiave unless it is accepted by the child to be acknowledged where such child is of age.

If the mother is alive and in position of manifesting her will an acknowledgment could be effective only if she accepts it as well-founded.( possibly be the father of a child)

F. Non-revocability of Acknowledgement (Art.140 of RFC)- the principle Pacta Sunt Servanda works.

However, revocation of acknowledgement may be allowed when the father who made the acknowledgment is a minor.

G. Annulment of Acknowledgement- art 141 If the consent of the acknowledger is vitiated by a vice of consent, acknowledgement may be annulled (invalidated).

H. Several Acknowledgements Prohibited (Art.142 RFC)
3)Judicial Declaration of Paternity (Arts.143-145 of the RFC & Art.758-761 of CC) 

                                  Regulation of Conflict Paternity 

there is no possibility where a child can have two fathers by operation of two modes of establishing paternity in different “hierarchies”.

The conflict arises when the mother has a relation (marriage or irregular union) provided by law with two or more persons and the child could simultaneously be attributed to the person in each relation.

                                  Disowning Art.177 vs 166-178  
A)Meaning of Disowning - is a “…term applied to the act the purpose of which is to wipe out the presumption of paternity established against the husband, when he cannot be the child’s father.
-Persons other than the presumptive father have nothing to disown.

B)Disowning as Distinguished from Other Modes of Contesting Legitimacy - one can bring an action in contestation of maternity as per Art.163-166 
In suit of disowning, however, one is specially contesting that the presumption of paternity taken    against him is contrary to the truth. Here, the person is contesting his paternity. As Art.167

action to disown is brought to disclaim the legitimacy of children who are under the protection of the legal presumption that they are the children of the person contesting.
unlike the other modes of contesting legitimacy, disowning is contestation of paternity.
                                           Proof of Filiations 
Proof of filiation is not establishment of filiation but it is rather proving the existence of such fact where such fact is contested by interested third parties.

1) Proof by Record of Birth and Possession of Status - Art.154 vs Art.332(2)  of the RFC and the relevant provisions of the Regional Family laws. 
2) by possession of status- art 155 vsArt.156- Before one resorts to prove his case by possession of status, one should convince the court that birth certificate was not issued from the very out set or birth certificate was lost, destroyed or stolen.
                                   Summary p. 201   RQ p. 203 

CHAPTER EIGHT

                                             ADOPTION
Adoption Defined 

The creation of parent-child relationship by judicial order between two parties who usually are unrelated. Black’s Law Dict. 

Adoption in Ethiopia both in country and inter country is governed by international laws and conventions to which Ethiopia is a signatory and by its national laws particularly the RFC and regional family laws.

           Essential Conditions- Art. 184 vs CRC 
As to marital status of the adoptive parents, there is no provision which prohibits adoption by a single person. However, if the adopter is married the child is adopted by spouses jointly as per Art.180.

Art.190(1) of the RFC provides that both the father and the mother of the adopted child must give their consent. 
an agreement of adoption does not produce any legal effect unless it is approved by the court.

-the court is required to take into consideration, Art.194

              Effects of Adoption

A)Marriage- Art. 181 of the RFC also provides that an adopted child shall, for all purposes, be deemed to be the child of the adopter. 

B)Succession- there is no provision under our law which permits or prohibits an adopted child from inheriting his natural parents. But,2 arguments r here
-First the child is considered as a child naturally born into the family of the adoptive parents, he forfeits the right of inheriting his natural parents, for Art.836

-Second as the adopted child shall retain his bonds with his family of origin, if so his right to inherit is not in jeopardy as his relation isn’t dissolved. 

However, there is no a provision in the Civil Code which prohibits the adopted child from inheriting his natural parents.
With regard to the inheritance of the property of the adopted child, it is the family of adoption that is the ascendants, descendants and collaterals of the adoptive parents who have the right to inherit. Art. 183(3)
C)Rights and Obligations as to Support and Care (maintenance)- Adoptive parents are duty-bound to support and care for the adopted child. Art. 198

                 Inter-country Adoptions

The first scheme of inter-country adoption was arranged in the 1940s by the family welfare association in England in conjunction with the American Branch of the International Social Service Organization. 
In Ethiopia, the main cause for the start of inter-country adoption as an alternative care for orphaned and abandoned children was the 1974/75 draught and famine that resulted in orphaned and abandoned children.

Nowadays in Ethiopia, there are two kinds of inter-country cases. The first one is the biological mother voluntarily relinquishes her children for personal reasons (private inter-country adoptions)

The other is adoption of orphaned or abandoned children or children whose parents are ill and hence have no one else to act on their behalf (agency inter-country adoptions)

-in the field of private international law, two aspects must be distinguished. One concerns the choice of law; the other the exercise of jurisdiction. 

     Placement of the Child - the placement of a child in another country should be carried out by competent authorities and must not result in financial gain for the parties involved.     

     Selection of Adoptive Parents- the examination of the personal qualities of the adopter is of special significance. Art.193
     Safeguards for Children in Inter-country Adoption 

Follow-up Work- This can be done by requesting concerned governmental as well as non governmental organizations found in the child’s country of residence eg periodical visits
The Child’s Right to Identity and Secrecy-  Art. 7 of CPC states that the child’s right to know its natural parents will have to be restricted by operative legal solutions, aimed at keeping the adoption secret
     Prevention of Unlawful Acts in Inter-country Adoption 
in most states it is a crime to offer or receive money or any valuable consideration for relinquishing or accepting a child for adoption Art.11 & Art.35 CRC 

Hague Conference on Inter-country Adoptions calls for adoptions to be organized by authorized adoption agencies.

      Revocation of Adoption

it cannot produce any legal effect unless it is approved by the court. Art. 195 Art. 196
The court, before giving the decision of approval, conducts serious investigations and inquires to make sure that the agreement of adoption is in the best interest of the child in all respects.
                           Summary p. 225 RQ p. 226 

CHAPTER NINE

                            OBLIGATION TO SUPPLY MAINTENANCE
Rationale behind the Obligation- a moral duty that exists among family members. When a member of a family becomes needy, no one is nearer than the family members to maintain such member. 

Subject Matter of the Obligation- Art.197- maintenance comprises everything indispensable for sustenance, dwelling, clothing, medical attendance, education and transportation depending upon the financial capacity of the debtor.
Persons between whom the obligation exists- Art. 198-213 a person is obliged to supply maintenance to his/her adoptee or adopter as the case may be. 

This is because Art.181 of the RFC clearly provides that (without prejudice to Art.182 of the same code) an adopted child for all purposes, be deemed to be the child of the adopter.

maintenance creates a debtor creditor relationship. 

Termination of the Obligation- Although the Ethiopian Family laws have not fully incorporated the grounds of termination, z ff r 

A) Agreement of the parties:- The debtor and the creditor may agree to terminate such relationship without affecting the mandatory provisions of the law.
B) The ability of the creditor to earn his/her livelihood:- one is entitled to claim maintenance allowance when one is not able to earn his/her livelihood by his her/own effort due to some reasons.
C) Inability of the debtor to discharge the obligation
D) Condemnation of creditor (Art. 200 RFC):- where z creditor commits or attempts to commit a criminal act against the life or property of the ascendants or descendants, or of spouse of z debtor. 

                                   Summary p. 235 RQ p. 236 

CHAPTER TEN

SETTLEMENT OF DISPUTES

                  Settlement of Disputes Arising out of Marriage and Irregular Union
Settlement of Disputes by Court- Article 81, 82 , 81 113,111
if the spouses petition the court for divorce, the RFC requires the courts to discuss with the parties patiently and give the parties a cooling period in order to calm down their anger.

The court directs the parties to arbitrators of their own choice so that they will end up their dispute in reconciliation.

-113(1)- practically courts render decisions without giving reasons as to why the custody of a child is entrusted to the father or the mother.zis is a problem 
 -courts give decision only on the interests of the children. but there must be additional conditions that are to be taken into account by the courts. 
-Courts after pronouncing divorce close the file and there is another file to be opened for the partition of property of the spouses because the court considers this case anew.
Settlement by Arbitration- Although family arbitration was criticized for not treating women in equal footing with men, the RFC and the regional family laws have retained this alternative dispute resolution method.but have significantly reduced their power.
arbitration could only serve as an alternative mechanism of dispute settlement and the reason for this is that if arbitration outs regular courts for matters of family disputes then the rights of women would be at stake.
Art. 119 of the RFC confers the power upon the disputants to appoint the arbitrators and the number of the arbitrators is not limited.
Article 121- z sole duty of the arbitrators is to make an exhaustive effort to reconcile the spouses.

Article 82(2) , 120, 

        Settlement of Other Family Disputes
1)Child Custody- believed to be the best possible individuals for the proper upbringing and nurture of their children.

Article 113(1) of the RFC, the court, after pronouncing the dissolution of the marriage, has to deal with three important matters: child custody, maintenance allowance for the child and visitation right of the child and the non custodian parent.

The RFC tries to state elements that the court has to take into consideration rather than applying the ‘best interest’ standard or the outdated ‘maternal preference’ rule.

2) Maintenance Allowance- Article 198, 113, 202, 197 
3) Visitation Right- granted to non custodial parent.it should not go against the best interests of the child.
Thus, courts put several restrictions on this right like frequency, length and location of visitation and whether someone else or third party besides the non-custodial patent must be present.

there are cases where by the court simply awards the child custody right and visitation right to either of the parents based on the mere joint agreement of the parents.
                               Summary p. 257 RQ p. 158 
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