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special property of females, marriage, divorce, maintenance, dower, guardianship, gifts; trust and trust
properties and wagfs, all Muslims are governed by Muslim personal law. Further, any-adult Muslim
resident in India, may, by filing a declaration, elect that in respect of adoption, wills and legacies he will
be governed by Muslim law. If he does so, then Muslim personal law waI apply to h|m and his
descendants

Effect of Conversion to Christianity

in Abraham v. Abraham, it was observed that upon conversion of a Hlndu to Chnstlanlty the
Hindu law ceased to have any continuing obligatory force upon the convert.

The convert may renounce the old law as he renounced his old religion or, i ‘he thinks fit,. may
abide by the old law, even though he had renounced his old religion. v

If a Hindu convert to Christianity dies intestate, succession to his property WI|| be ordinarily
governed by the Indian Succession Act.

A Hindu or Muslim convert to Christianity cannot retain his personal Iaw in the matter of polygamy,
and if after conversion he takes another wife, the second marriage Wwill“be void. However, his
conversion will not invalidate his former marriage. I, before conversmn he had-two wives, both of
thern would continue to be his lawful wives.

Under the Converts Marriage Dissolution Act, 1866 if a person converts to Chrisianity, and his or
her spouse for a period of six continuous months deserts or repudiates the marriage, he can bring
a petition for restitution of conjugal rights. If the decree for restitution of -conjugal rights is not
complied with for a period of one year, the converted spouse may sue for divorce. But if after
conversion, the non-convert spouse does not refuse to cohablt with the convert, there is nothing in
the Act which can entme the convert to seek dworce :
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Chapter-2

Sources and School of Hindu Law

1. Sources of Hindu law
a. - Ancient sources
b. Modern sources
2. Schools of Hindu Law
a. Mitakshra School
b. Dayabhaga School
c. Differences between Mitakshara and Dayabhaga Schools

1. Sources of Hindu Law : Various sources of Hindu Law could be classi
heads

There are important sources of Hindu Law

Sousces of Hindu_ Law

Ancient Sources Moderh Sources

"% Shruti -1, Equity, Jistice and good Conscience
- 2. Smriti- *2. Precedent
3. Commentaries and Digests 3 Legislation

4. Custom e 4 “Juidicial Decisions
Ancient Sources e

(1) Sruti -

af _'Ved he six Vedangas (i.e. appendages to the Vedas) and the eighteen
Upanlsha(tas e, ar%méstly religious in character. In theory Sruties are conS|dered to be the-
A_prt[nary and paravfly ”uqffsources of Hindu Law.

Ihey ale utteranicés’and precepts of the Almlghty which have been heard and remembered, and
% han ygnby the Rishis (sages) from generation to generation. The exact number of Smiitis (or
Cod’e is npffftefmtely known, but the eariest one seems to be the Manu Smriti. The Smritis are
dividé :mt primary and secondary Smritis, the latter being later in date; the pnmary Smrities are

agaln Clas ied'in to:- (i) Dharama Sutras (u) Dharamshastras.

(3 Commentarles and Digests

The oommentanes though professing and-purporting to rest on the Smritis, explained, modified
and- enlafged the traditions recorded therein to bring them into harmony. dnd accord with
prevalent practice of the day to suit the felt necessities of the time.
The manusmriti and the Yajanavalkya smriti have found the greatest number of commentators.
(4) Customs -
o Where there is a conflict between a-custom and the text of the Smnt|s such custom will over ride
the text




» Custom may be defined as a habitual course of conduct generally observed in a community. In a
singular cortribution of historical school of jurisprudence that it conclusively established that in
early societizs. Custom was the main vehicle of legal development.

Kinds of Customs

» Customs may be broadly divided into (i) local customs, (ii) class customs, and (iii) family customs.

o Essentials of a valid custom - In order to be valid, a custom must:satisfy the following six
requirements:- -

(a) It must be ancient.

(b) it must be certain.

(c) It must also be reasonable;

{d) it must be continuous.
(e) It must not be opposed to public policy.

{fy tmustnotbe opposed to any jaw.
The following are examples of customs, which the Courts have refused
(a) A caste custom, authorising a wife to abandon her husband, aj
consent.

(b) A custom permitting a husband to dissolve his marrlage WIthou :
paying a fixed sum of money. ‘

discontinuance I|es on the party who alleges such d|‘
Modern Sources o e—— -

(1) Justice, eqmty and good consuence ' : :

+ Inthe absence of any specific law in the Smiiti, or in the event of a conflict between the Smrms the

principles of justice, equity and good censcaenc'

e The Supreme Court has observed i ;

absence of any clear Shastric text the ‘Co
justice, equity and good consmence

(2) Precedent . :

Precedent is caH'

. of Hindu faw. o .;-i

Secondly Pr cedéh&'*l (fce of law-.ln the sense that by the process of judicial interpretation,
doctrin ,nnmpl,_ and } ;u %0f law stand modified or altogether new principles; doctrines and rules
have Been i ,|n ﬁe body of Hindu Law.

' vthe decisions on Hindu Law have superseded the commentaries. _

-+ In Shri Krishna Singh v. Mathura Ahir, (1981) 3 5.C.C. 689, it was observed that in applymg
Hindu law, the: Judge should not introduce his own concepts of modern times, but should erforce
the law as derived from recognised and authoritative sources of Hindu law, i.e. Smritis and
commentaries, as interpretéd in the judgments of the various High Courts, except where such law
is altered by any usage or custom, or is modified or abrogated by statute.

{4) Legislation
s Several enactments had.come into force with the coming of British ruIe in India, and kept coming
after the British departure. These legislative enactments which declare, abrogate or modify the
ancient rules of Hindu Law, thus form &n additional modem source of Hindu Law.



¢ The Hindu Law Committee, appointed in 1941, recommended that this branch of the _taw should
be codified in gradual stages. However, the most important enactments were those which came in
force 1955 and 1956, namely the Hindu Marriage Act, the Hindu Minority and Guardranshrp Act,
the Hindu Succession Act, Hindu. Adoption and Maintenance Act.

» Several amendments have-been made in the four principal Acts referred to above ‘Notable
amongst such amendments was the one. passed in 1976, which has radrcally modified in H|n0J '
Marriage Act, as for instance, by mtroductron for the first time amongst the Hrndus the concept of .
divorce by mutual consent. : -

SCHOOLS OF HINDU LAW

. There are two mam schools of Hrndu Law, the Mrtakshara and thé”| Dayabha a. The Mitakshara

(o( the. Bengal
Dayabhaga School is

also be noted that the Mitakshara is the orthodox school, whereas the Dayq
school, as it is sometimes called) is the reformist school of.Hindu Law
considered to be a dissident school of the old Benares School.” .

« The Dayabhaga is not divided into any sub-schools. However, the Mitakshara is sub-divided into
four schools prevailing in different parts of India. These different schools have the same
fundamental principles, but differ in matters of details, especially wil ‘reference to the topics of
adoption and inheritance. These four sub-schools are as follows:-

(a) The Benares School, which prevails i in. northern and rorth-westemn India except in
rural Punjab where its authonty has been’ conS|derany modified by customary law.
* The main authorities of the 'school aré; the Virmitrodaya and the Nirnaya Sindhu.

{b) The Mithila School, which-has most:of its followers in Bihar. The main. authorities

. are: the Vivada Chintamani, the Vrvada Ratnakara, the Madana Parijata and the

- Vyavahara Mayukha. ,

(c) The Dravida or Madras.School whlch prevails in southemIndia. The principle
authonties are the Smntl Chandrtka the Parashara Madhaviya, the Saraswati Vilasa

Mitg k§ ; T 'Dayabhaga
(1) As_regard: '

Br gttop ertﬁ‘an%‘_ by birth (ofthe

figgSuccession (Amendment)

s al"so a coparcener.

* Father has a festricted power of
Alienation, and son can claim partition
even against the father.

The interest of a member of the Joint
family would, on his death, passed

to the other members by survivorship.
Section 6(3) of the Hiridu Succession
Act, as substituted by the Hindu
Succession (Amendment) Act, 2005

- Abolishes the principle of survivorship.

(2) As regards Alrenatro

e commencement of .

A’i ",2005‘ the daughter of a.coparcener'

Right to preperty by death { of the Jast owner)
; hence son has no right to ancestral property
during father's lifetime.

n

"Father has absolute power of alienationf(fand '

son cannot claim partmon oreven - t '
maintenance. -

The interest of every person woutd on his -
death, pass by inheritance to his heirs, like.

) wrdow or'daughters.



" Members of ioint family cannot dispose - Any member of joinf family may sell or give

‘of their shares while undivided. " away his share even when undivided.
(3) As reaards Inheritance T L

. The principle of inheritance is. _ - The principle of inheritance is spiritual

_Consanguinity (i.e., blood- relatlonshnp) - . efficacy (i.e., offering of pandas).

But cognates are postponed to agnates. - Some cognates, like sister's sons are

preferred to many agnates.

(4) As regards Doctrme of Factum Valet _ L
A fact cannot be altered by hundred texts. -~ Doctrine of factum valet is fully recognized.
ltis recognized to a very limited extent. '

Besides the above points, the other basis of difference between M|taksbara ‘and Dayabhaga
arose out of their differences in the Teaning of the word “Sapinda”. According to Iayabhaga ‘Sapinda’
means of the same ‘pinda’ means a ball of rice which is offered by a Hindu a@*gbsgqums to their
deceased ancestors. The term ‘Sapinda’ thus connotes those related by theg:duty of ong“to= ffer ‘pinda’
to the other. On the other hand, Vijnaneswara defined ‘Sapinda’ relationship<as the relationship arising
between two persons through their being connected by particles of one body:

This fundamental difference in the term “Sapinda”. Resulted:in the fo

which were in material respect quite distinct from each other.

| :"{"
4



78

. is mconsrstent with the provisions containe

Concept and Nature of marrraqezf

Chapter-3

- HINDU MARRIAGE ACT 1955

SYNOPSIS

1.Concept and nature of Marriage
2.Ceremonies and Registration of Marriage
3.Conditions for a valid Marriage

4. Restitution of conjugal Rights

5.Void and voidable Marriages

6. Judicial Separation and Divorce
7.Children of void and voidable Marriages

General Introduction

The Hindu Marriage Act came into force on 18 May 1955. It amends andr_c ifies the law relating o
marriage among Hindus. Section 2 rules that the Act applies to any person who:js a Hindu by refigion in
any of its forms and developments. Section 4 is of.vital importance and’ gives an overndrng effect to the
provisions of the Act. [t abrogates all the rules of the law of marriage hithe
whether by virtue of any text or rule of Hindu law or any. custom or usage:

Eentral or-State-legislation in force immedi before it came:info operation in so faras such legislation
made are riot, however, overridden by the Act. So.also, matters affectlng marriage and divorce expressly
saved from the operation of Act-continue to be governed by previous law. Thus for instance Sec 29 (4)
lays down in terms that:-

Nothing contained in this Act shall be jd emed 0. aﬁect the provisions contained in the Special
Marriage Act 1954 (43 of 1954), with respect f marnages between Hindus solemnised under that Act,
whether before or after the commencement of. \thrs,,, \Ct.

Marriage is the very foundation of 'le and crvrhzed society. Even | in uncrvrhzed or tribal societies it is
recogniszed in a-subj le yet &xplicit way. Marriage is one of thé essential sanskars for every Hindu.
Under Hindu Law a_e isi@'sacrament and not a mere social legal contract. It is not ‘performed for
mere emotional gré ) rs ‘tégarded as part of the life of the soul. .

agamental, three characterlsncs ~(i) permanent (ii) eternal unron (iii) holy union.

Ity Toayrt is an established notion of the western family law that marnage in order to be
s be an agreement voluntarily entered into by both the parties. The consent of parties thus
plays an impGtant part in the formation of marriage contract.

“The Hindu Marnage ‘Act 1955 has reformed Hindu Law of'marriage. Thus the person married may be a
minor or unsound mind. If the marriage is duly solemnized is valid marriage (sec. 5). Under contract Act
the contract.of a minor or of a person of unsound mind is void. U/s 12 of HMA marriage is voidable if
consent was obtained by force or fraud but it does not lay down that if the consent was not obtained the

“marriage js voidable. The marriage will continue to remain valid. - .
~ Sacrament or contract ? :

have been destroyed. However the third characteristic is still retained. In most of the Hindu marriages a

o applicable to Hindus, .
~having the force of law, in
respect of all matters dealt within the ‘Act. The Act also' § persedes any other law, contained in any

the Act. Rules relatrng to matters for which no provision is-

"By recognition of divorce and widow re-marriage the first two characteristics of sacramental marn'age.



sacred or religious ceremony is still necessary. But third oharactenstros of the sacrament marrrage is of
least importarice.

Conclusion: The Hindu marriage has not remained a sacramental marriage and also not become a-
contract though it has sembiance of both. It has a semblance of a contract .as -consent is of some

.- importance. It has a semblance of a sacramental ceremony is still necessary. However unlike Muslim

“Law marriage a Hindu marriage does not have the contractual procedural form ie why it is not proper to
call a Hindu Marriage a contract. It can be called a socio-religious act.

Ceremonies and Registraion of marriage

Section 7: Ceremonies for a Hindu Marriage:-If there are certain religious ceremonres of marriage,
the observance of such ceremonies can not overlooked by the application of the doctrrne of factum valet.
Sub section (1) of section 7 lays down that a Hindu marrrage may be solemnized in“accordance with the
rites and ceremonies of either party to it. The word “may” has been used herg.in the sense of “must".

Sub-section (2)---where such rites and ceremonies includes the sap_t' adi (that is, the takrng of
seven steps by the bridegroom and the bride jointly before the sacred frre the marriage becomes
binding when the seventh step is taken. e M

Section 8; Registration of Hindu marriages : :

The section enacts that the state government may make rules relatrng -to the registration of
marriages between two Hindus solemnised in the ceremonial form. The obviotis and immeasurable
advantage of registration is that it facilitates proof of the factum of marnage in dispute cases. The Act
does not lay down any rules relating to registration but merely empowers the state government to make
rules providing for registration of Hindu marriages. It ‘also empowers the- state government in its
discretion to provide that such registration ;shall be compulsory The rules so framed must not in any
manner be contrary to any provision of the'Ack nd if they contravene any such provision, they wou|d be
ultra vires and of no binding effect..

In Smt. Seema v.- Ashwani Kumar supreme court ordered compulsory regrstratron of marriage
irrespective of religion. It also gave the necessary drrectrons to central as well as state Governments to
provide sufficient law so as to register compulsorily al‘ .e ‘marriages.

The validity of any Hindu marriage shallin no way be affected by the omission to make the entry
in the marriage register. It may be notéd that registration of marriage under this section simply provides
for the proof of a lawfully, solemnised Hindu- marnage If there is no marriage, the regrstratron certrfrcate

as such can not valrdate the marnage (Shap v, Goprnath AR 1995)

i laid down in this clause for a valid marriage is one of those conditions,
wouId make the marrrage void u/s 11 of the Act .Section 17 wouId futher

akV. Union of India (1995, Supreme Court). The brgamy was in question. The
AW e idy married under Hindu Law embraced Islam and Solemnised a second marriage
M Law. The Supreme Court held that the second marriage would be invalid beaucse

58 and until the first marriage is dissolved by a decree under Hindu Marriage Act, the second
‘marriaglg during subsistence of the first one would be in violation of the H|ndu Marriage Act which
strictly rofeses monogamy.

Lily Thomas V. Union_of India. Supreme court held that the husband is gurlty of the offence of
bigamy u/s 494 IPC

2. Sanity Sec 5 (i) :- It is necessary that the parties to marriage are of sound mind and are not
suffering from any mental disability so as to be unfit for giving a valid consent at-the time of -

" marriage. Mental incapacity of any nature affecting the very purpose of marriage but mamage
solemnized in contravention of this condition is not void, it is voidable u/s 12 of this Act:

3. Age of parites to marriage Sec 5(iii) :- Under this condition ‘the minimum age for marrlage is
fixed . The bridegroom-should have completed the age of 21 years and the bride the age of 18
years at the time of marriage. However the marriage in oontraventron of this condition is neither
void nore voidable. - - - —
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Section 18 of the Hindu Marriage Act provides that anyone who procures a marriage for himself
in contravetion of sec.5 (i) shall be punished with up to 2 years imprisonment or with a fine up to
one lakh rupees. The Prohibition Of Child Marriage Act 2006 provides for the prohibition of
solemnization of child marriage and for the-matters connected therewith or incidental thereto.The

-~ Child Marriage Restraint Act, 1929 has been repealed.
-4, Beyond profibited degree sec.5 (iv)- This clause prohibits marriage between partles who are -~
.- within the prohibited degree of relationship with each other. According to 3 (g). Degrees of
~ prohibited relationship’ - two persons are said to be within the ‘degrees of prohibited relationship’

.lfoneisa lmeal ascendant of the other; or

. If one was the wife or husband of a lineal ascendant or descendant of the other; or

. If one was the wife of the brother or of the father's or mother's brother of the éther; or

. If the two are brother and sister, uncle and niece, aunt and nephew, or chiildren or brother and

sister or of two brothers or of two sisters.
Explanation — For the purposes of clauses (f) and (g), relati
(i) Relationship by half or uterine blood as well as by full blo
(i) lNlegitimate blood relationship as well as Iegltrmate
(i) Relationship by adoption as well as blood;
clauses shall be construed accordingly.

QO T

Section 18 of Hindu Marriage Act provides simple punishm
upto1 000 rupees for contraventlon of this condition.

connected through the same body an
-« food. : 5 :
Section 5 clause (v) lays down as one of the condltlons of valrd marnage that the pames must not be
sapindas of each other unless there is a custom usage governing each of them which permits of a
marriage between them.
The general rule is that no valid marriage
each other as defined in this clause."This cla
section principally rulesidhat:
—fa) Semndmelatronshrp extends as
'  mother in case of bath the t

n take place between two persons who are sapindas-of
eg'r}’ead with the Explanation added at the end of the

as the thiro generation'.in the line—st=ascent through the

- (c) Sapinda rel zsubsist in case of both the' parties through the father of in case of both
through th ot rt, or lg 3y subsist in case of one of them through the father and in"case of the

DRE .,:, 5

i s cencerned and the common ancestor or ancestress
‘c day nship includes relationship by half or uterine blood as well as by full blood and by
a‘ptron ‘Itdlso includes both, Iegltrmate and illegitimate blood relationship.

/\

MFD
/ \
MFDD - (P)

. (6)

P-traces his relationship to MF (Mother father) = : - -



Common ancestor through his mother M and G (MFDD ie Mother's Fathers Daughter's
Daughter) traces her relationship through her mother (MFS). Both being within three degrees to
the common ancestor in the maternal line are sapindas to the common ancestar and therefore
are sapinda to each other.

Example 2:- G is P's grandfather’s son’s son’s daughter

FE
\
/ N\
FFS  F
/ \
/ \
FFSS (P)
FFSSD

©)
Both G and P trace their relationship through paternal line. The common_.a , ‘estor is" F F. They
both are sapindas to the common ancestor. Each being W|th|n five degrees on'patemal side and
therefore sapindas to each other. _

Restitution of conjugal rights — Section.9 v

The foundation of the right to bring a suit for restitution of conjugat“ ights is the fundamental rule
of matrimonial law that one spouse is entitled to the society and comfo
. spouse and where either spouse has abandoned: or withidrawrr from the* somety of the other without
. reasonable excuse or just cause, the court should grant a decree for restitution. - _

The expression “withdrawal from ik 'o‘@y‘o‘f other” involves a mental process besides physucal

separation. The Act of temporarily leaving" matrlmomal home would not amount to withdrawal from'
the society of the other when there is no mtentnon to withdraw permanently.
Each case must depend on its facts and cwcurnstances and it is'not possible to give an. exhaustlve
statement of law what may or may not constitute-* reasonab|e excuse”.
But the following grounds have been held by court to be valid considerations. for living separately,
disentitling the other spouse to a decree for restitutlon of conjugal rights:-

(a) Grossly lndecent behavxov

(b) Agreement;:;o |IV€"S p

Pilh section 23 of this Act which imposes on eourt'the duty to inquire into -
tutlon of conjugal nghts after satisfying itself about certain matters.

i a Subbalah—The court has observed that the remedy of RCR provided
1 is a savage and barbarous remedy violating the right to privacy and human
iCle 21 and, and is arbitrary void as to offending Article 14 of the constitution.
gme court has settled the law with regard to the constitutuinality of section 9 of this Act
1S Act can not be said to be violative of Article 14 and 21 of the constitution. If the
cree of restitution of conjugal rights is understood in proper persepective and if the method
in cases of disobedience is kept in view (Saroj Rani v. Sudharshan Kumar).
_ The effect 8f the decree is that certain mutual rights and obligations arising from the marriage are as
it were suspended and the rights and duties prescribed by, the decree are substituted therefére. The .
- decree does not sever or dissolve the marriage tie, which continues to subsist. It affords an opportunity
for reconciliation and adjustment. It may.fall by a reconciliation of the parties in which case, the rights of
respective parties, which flowed from the marriage and were suspendéd, are restored. Where there is no
reconciliation and cohabitation is not resumed, it serves after one year of the passing of it as the basis
for the dissolution of the marriage by a decree of divorce [Section 3 (1A)]. Although in a sense, the
decree for judicial separation is provisional and conditional, the court cannot while passing the decree
impose any terms on the parties as to the nature or duration of its operation.

A petition for judicial separatlon cannot obV|oust lie if the marriage between the parties was void ab
initio. - -

~



Void and Voidable marriages:-j :

Void Marriages - Section " : .
Any marriage solemnised after thé commencement of this Act shaII be nuII and v0|d and may, on a
petition presented by either party théreto, against the other party, be so declared by a decree of nullity if
it contravenes any one of the conditions specified in clauses (i), (i). and (v) of section 5.
A marriage may be solemnised in the sense that the parties to it have gone throug_h the customary
rites and ceremonies of either party thereto as laid down in section 7. However, such a marriage to be
valid must in any event fulfil three of the conditions enacted in segfion 5. The three canditions are:
(1) Neither party has a spouse living at the time of the marriage [clause (i), =
(2) The parties are not within the degrees of prohibited relationship, unless the custom or usage
goveming each of them permits of a marriage between the two; {clause iv} S

(3) The parties are_not sapindas of each other, unless the custom or usage governing each of them
permits of a marriage between the two section 11 is not appllcable to:. Jmarriage solemnized
before the commencement-of the Hindu Marriage Act, 1955 though such marnage may be
void.[clause (v)].

The present section in terms lays down that non-fulfilment of any one of these condlttons renders a
marriage solemnised after the commencement of the Act, null and void from its inception, and either
party to such marriage can obtain decree of nullity from the court.

A decree of nullity may be passed by the court at the instance of either party to the marriage
solemnised after the commencement of the Act on the ground that the marriage was in contravention of
any of the three conditions mentioned in the section. Either party to the subsequent marriage can seek

relief under this section and not necessarily the aggrieved party. i.e. first wife during the subsistence of -

whose marriage- the husband takes second wife has no right to move for declaration of nullity of the
subsequent marriage. However under Specific Relief Act such a petition could be moved by the wife of
first marriage for declaration that marriage of her husband with second is illegal and void. A marriage
which does not fulfil these three conditions is no marriage at all in law being void ipso jure and it is open
to the parties even without recourse to the -court to treat it as a nullity [see sections 5 (i), (iv} and (v)].
Neither party is under any obligation to seek a declaration of nullity. it may be asked for the purpose of
precaution or record.

V0|dable Marriages - Sectlon 12 _

A voidable marriage is a perfectly valid marnage so long as itis not avo'ded A voidable mamage
can be avoided only on the petition of one of the parties to the marriage. If one of the parties dies before
the marriage is annulied no one can.challenge the martiage. The marriage will remain valid for ever and
children of such marriage are. legitimate. But once voidable marriage is anmulled the decree is given
retrospective effect from the date of the marriage. The marriage is deemed to have been void for all
purposes.from its inception-and parties are deemed to have never been husband ahd wife and children
are deemed to have been fllegitimate (subject to section 16 which lays down that the children of annulled
v0|dable and void marnages are legitmate children (Rameswari Devi v. State of Bihar AIR 2000 SC)

. &A mdriage may:be annulled by a decree of nullity under section” 12 on any. of the following
grounds nafmielys-.. )

(a) _potencv section 12(1) (a) : Impotency means practical impossible .of ¢ nsumatlon of

“marriage. i e.inability. to perform.or. permit. perfformance of the complete sct of sexual

intercourse u/s 12 (1) (a) the respondent must be impotent at the time. Jof _cgnsumation of
marriage. However mere barrenness or sterility does not amount fo impotency. The
Supreme Court in Digvijay Singh v. Pratap Kumari 1970 has given the legal meaning of

impotency as a physical or mental cond|t|on which makes consumat’ ion ef marnage a

practical impossibility.
- If impotency can be cured by medlcal treatment or surgery it would not. amount to
- "impotency unless the respondent refuses to undergo treatment (M.vs.M. 1956}
(b) Unsoundness of mind section 5 {ii}): The Hindu Marriage Act still doesnot say that a valid
tonsent is necessary for marriage. But a marriage which is in contravention of sec 5 (i} is

voidable /s 12 (i) (b). The mental condtions specified in the clauses relate te pre-marriage’

_ condilions and. natto post-mariage mental condltlons for which other rehef like diverce is
' available. The crucial time is the “time of the marriage”.

13



(c) Consent obtained bﬂorce or fraud section 12 (i) {c): Clause (c) of section 12 says that
marriage is voidable.on the ground that the consent of the petitioner or of guardian has
{been obtained by force orfraud. Earlier Child Marriage Restraint (Amendment) Act, 1978
Which has been repealed and now prohibition of child marriage act, 2006 has fixed
marriagaeable age of a groom at 21 years-and that of the bride 18 years, therefore the
question of consent of guardian is not relevant. But as the section applies to marriage
solemnized before the Amendment Act 1978 and Act of 2006 also. It was necessary to
refer to a case of consent of guardian also. If the consent of the petitioner or guardian in
the marrrage of petitioner was_-obtained by force or by fraud (a) as to the nature of the
ceremony or (b) as to any material fact or circumstances concerning the respondant the
marriage is voidable. Froce means not only the actual use of force byt'threat to use force
also. Fraud in matrimonial law has a technical meaning. It is not every:misrepresentation or
concealment which amounts to fraud but should relate to nature 6f:ceremony or any
material fact or circumstance conceming respondent. (Asha Q i
M.P.)

(d) Pregnancy of the wife at the time of marriage : In a Petitio
on this ground the petitioner has to prove beyond reasonable:do
was pregnant by someone else at the time of mamag 3. Wife's ad ssion‘of pregnancy plus
the fact that husband had no access to her beforg® marrrage is:sufficient to establish her
pre-marriage pregnancy. .

Medical evidence may also be given. In Baldev Raj v Urmila Ki‘)man’ (1979 SC) The
testiomony of the doctor clearly established that the respondent-wife was pregnant long
before the date of marriage. The testimony of the doctor was ageepted.

Void and Voidable Marriage Distinction

L
-

-~ 2. Itis no marriage so it is not necessary “marriage till a decree annulling it is passed.

1. A void marriage is void ab initio- and is | 1.Itis valid for alf purposes unless itis annulled _
nullity. 2. A voidable marnage will remain a. valid |

that a decree declaring a voild marriage | 3. Second marriage during the subsistence of
as void is passed. voidable marriage and before it is annulled
3. The. parties to a void marriage may by a decree will be considered bigamous one
perform another marriage and will not be | 4. Under section 12 any marriage may be

guilty of bigamy’ ' ——~ ——annulled by ‘a decree of nulity. whether
4. Under section 11, amarnage solemnlsed solemnized - before "- or.  after the

. after the commencement of the:Act shall |~ commencement of the Act.

“Judi §r§f'3eparatrbn &-;Drvorce

- fori

& judicidl (or Iegaﬂ;seﬁsaratron is one which permits the parties to a marnage to live apart. If a decree
];dIC}Eal Eparatlo s*passed by a competent Court, itis no Ionger obligatory for either party to cohabit

withthe it

Such*’é‘%qecre

joes not, however, drssolve\the nmarriage or sever the matrimonial ties between the

parties. Ye ;gtrs equally true that certain mutua} rights and obligations arising from the marriage are, so
to say, suspen‘ded when such a decree is passéﬁ Under the Act, a Petition for divorce can be presented - - -

on-the ground that cohabitation has not been§ resumed for a period of one year (or more) after the
passing of a decree for judicial séparation. - ‘

Formerly, Section 10 provided six greunds on which: .either. party to a marmage could present a -

Petition for judicial separation. However; when Section 10 was amended in 1976, these six grounds
were deleted, and it is now provided that such a Petition can be presented on any -of the grounds
mentioned” in Section 13 (1) (which are the grounds for divorce available to both the parties to a

marriage), and in the case of the wife, also on any of the grounds specrfred in Section 13 (2) (which are '

the grounds for divorce available only to the wife).

.(A reference may be made to Section 13, where the grounds for divorce — and now, also the -

grounds for judicial separation — are discussed at }ength )
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Effect of the decree [Section 10 (2)]: As stated above, when a decree for judicial separation has
been passed, it is no longer obligatory for the Petitioner to cohabit with the Respondent. However, the
Court has the power to rescind such a decree on an appfication by either party, if it considers it just and
reasonable to do so. _

It may be noted that the statutory relief of judicial separation is a discretionary one. The Courtis not
bound to grant such: relief only because one of the prescribed grounds exists. Thus, if the Petitioner has
connived at the adultery of the Respondent, the Court may refuse to pass a decree under Section 10.
Simitarly, if desertion by the Respondent is due to the Petitioner's cruelty, such refief may be refused by

“the Court. .

Divorce

Divorce was unknown to general Hrndu Law as marriage was regarded as an rndrssoluble union
of husband and wife. The textual Hindu law does not recognize a divorce. Although Hindu law does not
contemplate divorce. Yet it has been held that where it is recognized as an establistied custom it would
have the force of law. In Bombay, Madras and Saurashtra it was permitted by legislation. ~

Hindu Marriage Act, 1955 has introduced vital and dynamic char in the Hindu, Law of
Marriage and Divorce. However, “even if the Act seems to break vrloently wr ‘the past, it has to be
conceded that it is characteristic of the age which is one of fast changing social, et omrc ‘and political
theories. The subject is dealt with in section 13, 13-B, 14 and 15 of the Act. .00
Section 13---Divorce g

A marriage may on, a petition presented by either the husband or the wrfe be dissolved by a
decree of divorce on the grounds mentioned in this Act.

The following eleven grounds of divorce available to elther'spouse,'.i.e. husband or wife:

— — - — d-Addltery, namely, that the other party has, after the ‘solemnisation of the marrlage had voluntary
sexual intercourse with any person other than his or her spouse. -

* Formerly, to obtain a divorce on the ground of adultery, the Petitioner had to prove that the other

‘party was living in adultery, which expression would cover a more-or less continious and habitual
course of action, and not isolated acts of immorality. However, after the 1976 Amendment, in view of the
above language, even one single and isolated act of rnfldellty would be a sufficient ground for obtaining
divorce.

The term adultery has been defined as consensual. sexual intercourse between a marned person

and another of the opposite sex during the subsistence of the marriage.
~Ana attempt to cornmit. adultery.does not however amount o adultery and cannot, therefore, be the
* basis of a petition for judicial, separatron
Direct evidence of adultery is not necessary, and the nature of the act | is such' that it would not even
_ be reasonable to expect any direct evidence. The Courts have, therefore, observed that circumstantial
evidence is all that,can; expy :ed in such cases. The time and place of adultery, therefore, need not

- be proved. (Barker v. Bdrker, A R1955 Mad 103)

Thug yge prooéwhlcﬁ,rei%fq‘urred to prove adultery is not proof "beyond a shadow of doubt’”.

\Zr"‘deneye of sl)eer opp unity is, however, net enough. There must be something more than -
grtumty,;as for Fﬁ?taut:e evidence of inclination or passion. In several cases, where the evidence
ﬁs'rs’ted o entrres m Thotel register and of the respondent being seen in a room with a woman, the

Court h_
evidence
.adduced.
2. Cruelty, namely, that the other party has after the solemnrzatron of the marrrage treated the
petitioner with cruelty ~

The legal concept of cruelty cannot be defined with any degree of precrsron it would' indeed be

unsafe to attempt any comprehensive definition which would cover all cases of ! ‘cruelty”.

- Cruelty may be brutal or subtle. It may be physical or mental. it may be by words or by gestures or

.even by mere silence. Cruelty refers-to “conduct of such a character as to have caused danger to ke,
limb or health (bodily or mental) or as to give rise to a reasonable apprehension of such danger.”
(Russel v. Russel, 1897 AC, 395)

it lst son further evidence of a background of adulterous association. Thus, apart from
,oppoﬁunrty, some evidence of disposition on the respondent’s part is also requrred to be

- As observed by the Supreme Court, mental cruelty can be- defined as “that conduct which inflicts upon
the other party such mental plain and suffering as would make it impossible for-that party to lrvewﬁh the == —
“other.” (Bhagat v. Bhagat, AIR 1994 SC 710)
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In Bhagat v. Bhagat (above), it was held that it if the wife calls her husband (who, incidentally, was
an Advocate) a lunatic, and further alleges that a streak of insanity ran through his entire famrly, such
conduct would amount to mental cruelty.

The Rajasthan High Court has held that a wife’s allegation that her husband is |mpotent although
only by way of an abuse, is a serious stigma on the husband’s. manhood, and is bound to cause great

mental agony and pain to the husband. This would, therefore amount to act to cruelty (Shanti Deviv. -

Raghav Prakash, AIR 1986 Raj 13)
In Shanti Devi’s Case (above), the wife had also bumt the thesrs of her husband, who was a
lecturer, and this too was held to be a form of gross crueity on the wife’s part.

In one case, a wife of an Army Officer sent a letter to his superior, falsely eomplaini_ng about his affair "

with a woman for more than three years, and asking for his transfer to a field area, and that too, on a
high altitude. Copies of the letter wére also sent to the President, Prime Ministef:etc. The Court held
since the charge of adultery was proved to be baseless, such conduct was mental. torture and
humiliation of an extreme kind, and amounted to cruelty. (Jalan v. Jalan, AIR 1988 All 239)

The Supreme Court has also held that cruelty also includes unintentional crue s for rnstance where
there are repeated demands for dowry by the husband or his relatlves (Shob,_a’-= Ranr V.- Madhukar
Reddi, AIR 1988 SC 121)

The Courts have held that drunkenness, by itself, is not cruelty But persrstentdrunkenness despite
several warnings to the effect that such conduct is injuring the health of the other spouse, may, in a
given case, amount to cruelty.

Thus, the Delhi High Court has held that although excessive, drinking is not a ground for divorce
under the Hindu Marriage Act, yet, if it is indulged in by a spouse despite strong remonstrances by the

other, to whom it could cause great anguish and distress, it could amount to “cruelty” for the purpose of

a divorce under the Act. (Rita v. Brij Kishore Gandhi, AIR 1984 Delhi 291)
Similarly, although accusing the other~spouse of infidelity would not, per se; amount to cruelty,
~malicious charges of adultery, persistently made.in bad faith, may so amount in a given case.
In one case, where a husband publicly called his wife a ‘prostitute” ad tried to wipe her vermilion mark
(on the forehead at the partrng of her hair) by dashing her agalnst a wa|| it was: heId that it amounted to
cruelty. (Saptami Sarkar v. Jagdish, 73 CWN 502)
~ The Gujarat-High Court has held that a wild-and reckless allegation made by a husband that his wife
was unchaste, would amount to mental cruelty under the Act. (A v. B, AIR 1985 Guj 121)
However, in ancther case (Kamlesh.v. Paras Ram, AIR 1985 Punjab & Haryana 199), the High
Court of Punjab and Haryana has held that making a false allegation of adultery. is only an instance of
“legal cruelty”. However, unless it is dlso proved that such allegations were ‘of such a grave character so

~ . as to cause danger to life, limb or health, (or at least, a reasonable apprehensron of such danger), the

relief of divorce, on.the ground:( of cruelty, cannot be granted.
In another case, the wife was informed, when she was in Delhi that her husband had met with a

serious accident in” Assam However, she did not bother to go and see him in Assam. Even when the'

husband,was brought to:D ry;-.-ﬁ she did not go to see her ailing husband: On these facts, the Delhi High
Court::ﬁ’éldithat the wife was qliilty of cruelty. (Rajinder Singh Joon v. Tara Wati, AIR 1980 Delhi 213)
The@uprerf[e Court:ha observed that the concept of cruelty fs fast changing: A set of facts which
ameur%yo Cfuelty in one €ase may not be regarded as cruelty in another case. The concept of cruelty is
to be v"é‘SNeﬁ* agai st}the background of the way of life of the parties, their ecanomic and sacial condition,
their cu|tL[re serise of values, etc. Therefore, precedents cannot always be relied upon. (Shobha Rani
V. M Reddr, AIR 1988 SC 121) :

Dr.N.C. Dastane V. Mrs S. Dastane 1975 SC Threat of wrfe to put an end to her own hfe {o set her

house on fire and- persistent abused husband and |nsuIted his father amounted to cruelty.

In Naveen Kobhli v. Neelu Kohli 2006 SC the Court-examined-the development and evolution of the

. concept of mental cruelty in matrimonial causes. Mental cruelty in section 13(1) (ia) means the Conduct
which inflicts upon the other party such mental pam and suﬁenng as would makert notpossrble for that
party to live with the other.

Manisha Tyagi v. Deepak Kumar 2010 SC held that to congtitute cruelty it is enough that conduict of
one of parties is'so abnormal and below accepted norm that other spcuse could not reasonably be
expected to put-up with it. - i — —
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' continue throughout the statutory period {i.e.

__Court. In the. mrcums

. ltd%c otcnsnstofa

o

~ Malathi Ravi, MD v. B.V. Ravi M.D. 2014 SC The requirement under section 13{1)ib) is either party
- has deserted the other party for a continuous period of not less than two year immediately preceding the
N presentation-of the petition. If husband admitted to have once stayed with wife at wife’s place for 2 days
~ ‘within period of 2 years immediately preceding presentation of divorce pefition hy him it was held
’ 'deserhon not established. ,

“In. Narendra v. K. Meena 2016 SC it was held that unsubstantiated allegations and the threats and
-attempt to commit suicide by wife amounted to mental cruelty, hence it is valid ground to dissolve the
‘Marriage by a decree of divorce.

3. Desertion, namely, that the other party has deserted the petitioner for a penod not less than twe
years immediately preceding the presentation of the petition.
It has also now been clarified (by the added Expianation) that the term dece@on me srtion of the
petitioner by the other party to the marriage without reasonable cause gfig. withicut ihe cohsent or
against the wish of such party, and includes the wilful neglect of the pet tior ne other pa_rty to the

marriage. 5 =

Lo

Supreme Court discussed the term, quoting extensively from Hatso Y
laid down in this case have also been followed by later decnsuonéf"
Courts.
It has been held that if a husband creates circumstances which compel
the husband, and not the wife, who is guilty of dggertion. (Asha Handa v. B ]
76) L =

it is now well- establlshed that- two fa%tors mtht cg‘{‘ ' tgto establlsh secondly, this must be
accompanied by the animus deserendi-iig, the intgntion _esert—Both-these ingredients miust
years Of more) 3%

The Supreme Court has held that there is nb  obligation on: the deserted spouse to appeal to the
other spouse to change his (or her) mind. Omtssno_, for ake efforts for reconciliation does not debar a
deserted spouse from claiming matnmomafgfjehef (Ea:g%n v. Meena, AIR 1964 SC 40)

In one case, it was shown to the Cou that %\ sband and wife were living separately from
February, 1979. Although the husban@‘was | of their chitd's death (in September, 1979), he did
not bother to attend %neral leewvse hé? also neglected to pay the malrtenar'ce ordered by the

e t !‘

abandonment by @he Lt.-l the other that the Court comes to the conclusnon th the cpouses have
sepap‘g’i’g‘ seho (B erv. Baker (1952) 2 All ER 248)
Mmay bé noted‘ﬁfhaésemon_dlﬁers from othéf matrimonial offences (like adultery or cruelty) in that
[6 or a series of acts which are separate and distinct in themselves. Rather, it is
ggof conduct which must persist for the statutory period upto the presentation of the

rs

pe%t‘bn ‘
Explana of section.13 talks. about constructive desertion when the one spouse creates a

) con d|t|on in witich the other is compelled 1o leave the company and live separately, the spouse who left
the company will not be guilty of desertion but who has created such sntuatlon willbe guitty. -

L In -Savitri Pandey v. Prem Chandra Pandey 2002 SC Desertion for the purpose of seeking divorce

under the Act means the intentional permanent forsaking and abandonment of one spouse by the other
without that other's consent and without reasonable cause. Desertion therefore means withdrawing from

. the Matrimonial obligation that is not permitting or allowing and facilitating the cohabitation between the -
_parties. Degertion is not a single act complete in itself it is a-continuous™ course of conduct to be

determined under the facts and circumstances of each case..




Ravi Kumar v. Julmi Devi 2010 SC in cases of desertion, the party alleging desertion must not only
prove that other spouse was living separately but also animus deserendi on its part, that is intention to
desert.

4. Conversion, namely, that the other party has ceased to be a Hindu by conversion to another religion.

Under the ancient, uncodified Hindu Law, there was no rule forbidding the subsistence of a marriage
where one of the parties had ceased to be a Hindu.: The Act now gives a right to the spouse who
continues to be Hindu to obtain a divorce on the ground that the other spouse has ceased to be a Hindu
by conversion to some other religion. -

The term Hindu, as used in this clause, must be understood in the wrfe sense given to it in Section 2
of the Act, and would therefore include all Hindus, Buddhists, Jains and Sikhs. Thus, a person will
continue to be a Hindu even if he is converted from, say, the Sikh to the Buddhist oerain faith.

Further, a person does not cease to be a Hindu merely because he is an ardent admirer of some
other religion, or if he professes a theoretical allegiance to such other religion. If, however, he abdicated
the Hindu faith by a clear act of renunciation, and formally converts himself to the other relrgron he
would cease to be a Hindu under this clause.

5. Insanity, namely, that the other party has been incurably of unsound mind or-has been suffering
continuously or intermittently from mental disorder of such a kind and to such an extent that the
petitioner cannot reasonably be expected to live with the Respondent.

As observed earlier under Section 5, one of the essential conditions of a valid Hindu marriage is that
neither party should be an idiot or a lunatic at the time of the marriage. This section deals with
supervening unsoundness of mind, and makes it a ground for divorce.

The onus of proving unsoundness of mind will be on the Petitioner, i.e. the spouse seeking divorce
on this ground.

Further, the terms “mental disorder” and “psychopathic disorder” have also been defined as foI-Iows:

(@) The expression-mental disarder”.means mental illness, arrested or incomplete development of
mind, psychopathic dlsorder or any other disorder or drsabrllty of mind, and rncludes_
schizophrenia.

(by The expressron psychopathlc disorder” means a persistent disorder or dlsabrlrty of mind
(whether or not including sub-normality of intelligence), which results in abnormally aggressive
or seriously irresponsible conduct on the part of the other party, and whether or not it requires or
is susceptible to medical treatment.

Dealing with this ground of divorce, the Supreme Court has cautioned that mere brandrng of a
spouse as schizophrenic is not sufficient. The degree of mental disorder of the spouse must be proved
to be such that the other spouse can_not_reasonably be expected to live with him or_her. (Gupta v.

“Gupta, AIR 1988 SC 2260) K

In England, the Matrimonial Causes Act, 1950, recognises ‘incurable unsoundness of mind as a
greund for divorce, and . requrres that the Respondent- should have been taking care and treatment
continuously for at Téast: f ve years:! before the divorce Petition.

other party has been suffering from a’virulent and incurable form of

rteﬁrosyf

strrdesm

. 1976 Amendment it was necessary that such leprosy should have existed for at least
three years Dbefore the presentation of the petition. This minimum requirement of three years is no Ionger
necessary. . . - -

7. Venereal disease; namely that the other party has been suffenng from venereal disease-in a
communicable form. :

Before the 1976 Amendment, it was necessary that such venereal disease should have existed.-for
at least three years before the presentatlon of the petition. This minimum requirement is no longer
necessary. : :

8. Renouncing the world, namely that the other party has renounced the world, by entercrng any
religious order. -
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. Under the ancient Hindu Law, if a person entered a religious order, renouncing ali worldly affairs, his
action would tantamount to civil death. Under the Act, his action would afford a ground of divorce to the
other spouse.

Two essential conditions have to be satisfied before a Court can grant drvorce ur‘dcr this clause,
viz.- . :

(1) Such person must have renounced the world; and .

(2) Such person should have entered any religious order:. SR

Both these requirements must co-exist, and the presence of one of them wrtl not suffice.

It is to be remembered that a person cannot be said to have adopted a religious order merely by
declaring himself to belong to such order. Thus, for example, if a pérson calls himself a sanyasi, puts on
clothes of a particular colour, and shaves his head; he does not thereby become a sanyasi. He will be
deemed to have entered that order only if he has also performed the necessary ﬂfés and ceremonies
prescribed for this purpose by the shastras. A

9. Presumption of death namely, that the other party has not been heard of.as cerng at,ve tor a period
of at least seven years, by persons who would naturally have heard of him, hdd:he been aiive. '

It is a well-established legal presumption that a person can be taken tc be déad, if he is not/ heard of
for a penod of seven years or more, by those persons (like his near relatrves a !e_nds) who would
have naturally heard of him, had he been alive. This is a presu iption of Ieg convenience, and has
been adopted by the Indian Evidence Act also. -

- Under this clause, the fact that for a iong period of seven years Respondent has been
absent from the Petitioner, and the Petitioner (and other close relatives) have Tt heard of him at all,

. should normally be sufficiertt evidence that such a person is dead, and a'divorce ought to be granted to
the Petitioner. ‘

It is to be noted that a decree of divorce granted under this c|ause is valid and effective, even if it is
subsequently discovered that the Respondent was in fact alive when the decree was passed.

- 10. Decree of judicial separatron Sectron 13 (1-A)s namer that a-decree for judicial separatron
between the parties has been passed, and there has been no resumption of co habitation for a period of
atleast one year after the passing of such decree. -

As pointed out-earlier, the .scheme of the Acti |s not fo encourage dlvorce or to enforce conditions
which may causes hardship to the parties. Therefore a period of one year has been fixed, and this
would give maximum opportunities “of, mutia d}ustment after a decree of judicial separation. If
cohabitation is not resumed durrng th ricd, the marriage ought to be regarded as having been a

. complete failure and-& y n he granted to either party to such a marr'age

It is to_be noted that t

kind (rnentroned in Sectron 2 the grantlng of such relief. Thus; for example, if the Court is satisfied
that the Petitioner is, takmg ad\i tage of his own wrong the Court will decllne to grant & drvorce, evenif -
" the case falls unde,rthrs&tause“é @
Undéj.&%hrs ctatzge elﬁtb’“ ;;arty 1o the marriage, and not necessanly the ore who had obtained the

Judrczlart Aration 7 gan -‘_ a divorce petition.

rrgrnal the pe r_s Brescribed under this clause was two years. Thrs was reduced to one year bv
the%b_ Anfendment 8
11. Decreb, of rastifution of conjugal rights, namiely, that a decree for Testitufion of conjugal rights

between th€lparties has been passed, but there has been no restitution of conjugal rrghts fora perrod of
at least one year after the passing of such a decree. ,

Under this tlause also, either spouse can present a divorce petition: tn otmer words this right is not
given only to spouse who had obtained the decree for restitution of conjugal r’rghts :

. Originally, the period prescribed under this clause was two years. Thrs was reduced to orie year by
the 1976 Amendment. - : :
12: Grounds available to wife only

~ In addition to the eleven grounds of divorce discussed above, the following fouraddltlonal grounds
.are available only in those cases where the wife applies for a divorce:
1. Bigamy, namely, that in the case of & marriage solemnised before the commencement of the Act the
husband has married.again before such commencement, or that any other wife of the husband, marriec”
before such’ commencement, was alive at the time of the Petrtroner S marriage..
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This ground can obviously exist only in the case of a marriage solemnised before the Act came into
force. As regard marriages solemnised after the Act, under Sections 5 and 11, such marriages would be
bigamous and void ab initio, and there would naturally be no question of divorce in such cases.

It is also necessary under this clause that the other wife should be alive at the time when the Petition
is presented to the Court.

It will be seen that this remedy is avar|ab|e toa wife, irrespective of the fact that the other marriage
had taken place before or after the marriage of the petltlonerwrfe with him. Thus, the remedy is available
to the first as well as the subSequent wives..

2. Rape, sodomy or bestralrty, namely that the husband has been quilty of rape, sodomy or bestiality
after the solemnisation of the marriage. -
Rape refers to the ravishing of a woman, whereas sodomy and bestiality refer, to camal intercourse
* by a man against-the order of nature with another man or with an animal, respectwely Although these
are also offences under the Indian Penal Code, a divorce would be granted even if the husband has not
been convicted of any of these offences in any criminal proceedings. ;

3. Decree of order awarding maintenance, namely, that in a suit under Section 18 of the Hindu
Adoptions and Maintenance Act, 1956, or in a proceeding under Section 125:of thé. Criminal:Procedure
Code, 1973, a decree or order has been passed against the husband awardrng_ nainténance to the wife
(notwithstanding that she was living apart), and that since the: passing - of: such decree or order,
cohabitation between the parties has not been resumed for one yearor more. "'

4. Repudiation of the marriage, namely, that the marrlage was soIemnlsed before the wife attained the
marriage of fifteen years, and that she has repudiated the mamage after ‘atfaining that age, but before .
attaining the age of eighteen years. A petition on this ground can be obvrously filed after she attains the
age of eighteen years.

For the purposes of thi$ ground of d|vorce it is immaterial whether the marrlage was consummated
or not. However under Muslim law, it is aIso essential that the marriage had not been consumimated.
before she repudiated it. The proof beyond reasonable doubt is not applicable in matrimonial disputes.

5. Alternate relief in divorce proceedings (Section 13A), Section 13A of the Act inserted by the
marriage laws (Amendment) Act 1976, lays down that in any proceedings under this Act, on a petition for
dissolution of marriage by a decree of divorce, except in so for as the petition is founded on grounds
- mentioned in section 13 (i) clause ( m),_(_) and (vii) '

Drvorce by mutual consent: sectron 13B .

- Section 13B of Act, inserted by the marrlage laws (Amendment) Act 1976 Section 138 lays down
that a petition-for divorce by mutual consent may be’ presented Jorntly by both the spouses with the -
following averments:- - :

-{a) that they have been I|vrng separately for a penod of one year

(b) they have not béen able to live together

(c).they hav m_utually agreed to live separately all the above condmons should be fulfilled
. - fbefore divoree can be granted.
It is \not _.ecess_a_ry that parties should be Jrvmg under separate roofs. They might be Irvrng in the

After thé“:presentatron of petition, the p rhes are required to wait for six months though not for more
than erghteemf;nonths and then to move a ahotion in the court that divorce be. granted, some courts.hold
that requirement of waiting for six months i$"mandatory. Some High courts do not share this view. Now
. trend to waive the waiting period of 6 mionths, considering the facts and circumstances of the cases.

The court observed that 6 to 18 months contemplated under sub section (2) of section 13B was
inserted to give time and opportunity to the parties to reflect on their move and seek advice-from relation
- - and friends. In this trasitional period one of the partles may have a second thought and change its mind
- notto proceed with the petition. <. .
Sureshta Devi v. Om Prakash, The supreme court held that a party to the petition for divorce by mutual Tk
consent, can unjlaterally withdravhis consent at any time till passing of the decree. "
Ashok Hurra v. Rupa Bipin Zaveri, The supreme.court has held that the surashtra Devi's decision that
“consent can be withdrawn at any time before decree is passed are too wide and requires
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considerations. In the above mention case wife had not withdraw her consent within 18 months, during
the pendency of proceedings, the husband had conteceted another marriage and begot a child.

In this landmark decision the supreme court has dissolved the marriage under section 13B of Hindu
Marriage Act by exercising its power under Article 142 of the constitution of India. So. as to meet the
ends of Justlce

Anil Kumar Jam V. Maya Jain 2009 SC held that in the cases of divorce by Mutual Consent NormaIIy :
consent of parties should subsist till passing of final decree on the petition and withdrawal of consent by
one of the parties even after expiry of statutory period of six months would result in dismissal of the
petition.

It was also held that irretrievable breakdown of Marriage is not a ground under section, 13 or section 138
for grant of divorce, when proceeding under either S.13 or S.13B are before Supremﬁ Court it can
invoke the said doctnne and grant rehef to the parties in exercise of extraordmary péwer under Article

marriage. Except Supreme Cou_rt no other Court has power to grant relief
irretrievable breakdown of Marriage.

Hitesh Bhatnagar v. Deepa Bhatnagar 2011 SC it was held thatin divorc ,by uttial:Consent under
Section 13B, Consent can be withdrawn at any time before decree ef:divorc assed. Non withdrawal
fonths:period'isipecified only to ensure
quick disposal of cases of divorce by Mutual consent and not to. specify time period for wnhdrawal of
consent.

M roVijSEﬂs retating to divorce were moré stnngent than those for the grant of
m% of course, the grounds for both are exactly the same. -

I law, a |eg|t|mate child is one who is born in a lawful wedlock, and a child born out
“necessarily a bastard. This would normally cause great hardship to a child.(for no
P fault of hls' “ and therefore, Section 16 provides that notwithstanding that a marriage is null and void -

’ ' under Sectlaﬁisﬂ any child of such a marriage, who would have been legitimate if the marriage-had
been valid, is 10 be considered to be a tegitimate child: It is immaterial whether or ot a decree of nullity
is granted in respect of that marriage under the Act, and whether or not the marnage is held to be void
otherwise than on a petition under this-Act. :

It has also been provided that if a decree of nullity is granted in respéct of a vondable marriage under
Section 12, any child begotten or conceived before the decree is made, who would have been the
legitimate child of the parties to the marriage if at the date of the decree. It had been dissolved, instead
of being annulled, is to be deemed to be their legitimate child, notwithstanding the decree of nullity.

: . Thus, by a fictio juris (legal fiction), a child born_of a void or voidable marriage-is deemed to be the
. legitimate child ‘of his parents. The effect of this fiction is that for all purposes, including rights of
inheritance and succession, such child is to be regarded as a Iegltlmate child of the parents. -
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It may be noted that Section 16 comes into play only if a marriage was proved to have taken place
between a man and a woman, but which is otherwise null and void under Section 11. So, when there
has been nc marriage at all. Section 16 cannot be involved, and legitimacy Cannot be conferred on any
child. (Sudarshan Karir v. The State, AIR, 1988, Del. 368) -

Following the above principles, the Madras High Court has reiterated that a child born out of a v0|d.'
marriage will share the father's property equally with the other Iegltrmate chrldren (Margabandhu V.

Kothandarama, AIR 1984, Mad. 270)

When divorced persons can re-marry (Section 15) - o .

Formerly, it was provided that when a Hindu marriage had been dissolved by a decree of drvorce
either party could marry again after the one year had elapsed from the date of the de;;ree in tne Court of
the first instance, provided that — : : -

(3) There was no right of appeal against the decree; or

(b) If there was such a right of appeal.

a. The time for appealing had expired without an appeal having bé
b. An appeal had been filed and dismissed. ' :

This rule was founded on the well-recognised principle that it would be ¢o / to good mora|s and
public policy that a divorced person should be allowed to re-marfy-some other p TS “With* indecent
haste. The rule was intended to ensure that a divorce was obta asan extreme rémedy, and not for
the sheer purpose of marrying some other person.

However, this one year restriction was, however, removed by the: 1376 A endment with the result
that it is now open to persons divorced under the Act to marry at any time.after’ the divorce, provided that
conditions (a )and (b) above are satisfied, i.e. provrded the perrod of appeakhas expired.

The Kerala High Court has clarified that Sectlbn 16 apf’"l"es to marrlages that are void under Section
11 of the Act (which applies only to those marnages “which afe so|emn|zed after the Act came into force).
Therefore chrldren born of a second marria __whrch is: vord an

 of his not being the legitimate child of his. parents.
j ge is- not entrtled to"an interest |n which his father is a
coparcener. :

Situationé:
(1) The marriage;'
son was bbrn

L AN lrbeydeémed to be legitimate child of X and Y, and tie will therefore have a right to inherit
fr6 h,both Fr"s parents, X and Y.

~(2) X midgged Y according to customary rights and ceremonies, Z, a-son, was born of this marriage.
Actua[fy the marriage was void, as X had another wife living at the time of the marriage, and on

a Petition.présented to the Court, the marnage was_declared null and void. Is Z entrtled to,

succeed to the property of X and Y?
Ans — Z will be deemed to be the legrtrmate son of X and Y notwithstanding the decree of nullity,
and will, therefore, be entitled to succeed to the property of his parents X and .. .
Punishment for Bigamy Section-17
This section makes a marriage void’ ab intio and punishable under section 494 IPC if the marriage is
solemnized after the commencement of the Act and at the date of marriage either party has a spouse
living.

rch was solemnized prior to the Act

%g,-; In th| ca§e although the decree of annuiment will operate from the date of the marrrage"
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Birendra Bikram Singh v. Kamla Devi, On husband’s taking second wife the (first) wife has no remedy
under section 11 and 17 of this Act where in common law she has a right to file a suit for declaration that
the second marriage of her husband is illegal and void.

Lily Thomas v. Union of India, Any maniage solemnised by husband during the subsitence of first

marriage in spite of his conversion to another religion would be an offence triable under section 17 of the
Hrndu Marriage Act read with section 494 |PC.

Punishment for contraventron of certain other conditions of a Hindu Marriage (Section 18) ,
This section of the Act prescribes punishment to the person who contravenes the conditions
specified in clauses (i), (iv) and (v) of section 5 of this Act as follows:-
(a) contravention of condition specified in clause (jii) of section 5 with rigorous imprisonment
which may extend to two years or five which may extend to one lakh or with'both
(b) contravention of condition specified in clause (iv) or clause (v) of séction 5 with simple
imprisonment which may extend to one month or with five which may extend to 1000 or with
both. :
Section 24 - Maintenance pendent lite and expenses of proceeding
Where in any proceeding under this Act it appears to the court that either the>W|fe’  the husband, as the
case may be, has no independent income sufficient for her or his support ang t ;cessaryvexpenses
of the proceeding, it may, on the application of the wife or the hus =thé respondent to pay to
the petitioner the expenses of the proceeding, and monthly during the proceé’ g such sum as, having
regard to the petitioner's own income and the income of the respond t, it may:seem to the court to be
reasonable. -
Provided that the application for the payment of the expenses of the pro¢
during the proceeding, shall, as far as possible, be drsposed of wrthrn srxty_
of notice on the wrfe or the husband, as the case may be

ing and such monthly surn
s from the date of service

— e 2 A —

Manrsha Jain v. Akansha Jaln 2017 SC At was held that in- arriving - at the quantum of interim
Maintenance to be paid by one spouse to another the Court must have regard to the income of petmoner
and the income of respondent :

Sectron 25 - Permanent alimony and marntenance—-

(1} Any Court exercising jurisdiction under: thrs Act may, at the time of passing any decree or at any
time subsequent thereto, on appllcatron made to it for the purpose by either the wife or the
husband, as the case may be, order that the respondent shall pay to the applicant for her or his

- maintenance and’ support such gross sum or such monthly or periodical sum for a term not
~ exceeding the life of:ihe ’;_appllcant as, having regard to the respondent’s own income and other -

. property, if any, the in e and other property of the ‘applicant, the conduct of the parties and
other crrcumsta"' _.es ot’t- case, it may seem to the court to, be just, and any such payment may

rnstance of the other party vary modlfy or rescind any such order in such manner as the court
" may deemjust : - ST

Kalyan Dev Chowdhury v. Rita Dey Chowdhury Nee Nandy 2017 SC it was asserted by the hon'ble
Court that amount awarded to wife must be befitting status of parties and capacity of Spouse to pay
maintenance. Maintenance is always dependant on factual situation of case. Court would be justified in
moulding claim for maintenance passed on various-factors.

Custody of minor children (Section 26)
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Section 26 provides that in any proceeding under the Act, the Court may, from time to time, pass
interim orders and make provisions as regards the custody, maintenance and education of minor
childien, consistently with their wishes, wherever possible. Similarly, even after passing the decreg, the’
Court may, upon an application for the purpose, make similar orders from time to time. The Court may
also revoke, suspend or vary such orders from time o time.

Needless to mention, the most |mpor1ant consnderanon for the Court under this section would be the
welfare of the minor.

The term “children” (used in this sectlon) would include not only legitimate children, but also those
children who-are born out of void or voidable marriages, and are deemed to be legitimate under Section
16 of the Act.

It has been obsesved that in matters relating to custody of a minor, the Court_should o0k at the
substance of the application, and should not pay too much importance to mere, schnicalities of the
pleadings. (Snehlata v. Mahendra, AIR 1980, Raj. 64)

As observed by the Orissa High Court, Section 26 vests a complete discretion e.Court to make
such orders as it deems fit and proper, taking into consideration, the we|fare* f the mINor=(i _,rasgupta
v. S. Misra, AIR 1985 Orissa 239) N

In one case, the question of the custody of a girl of seven years was befor eithe Court. Agmlttedly
the girl was away from her father since five years and was greatlys @ttached%o t ’-;gxothep‘fwho had a
steady income. The Court felt that she would not find any happ@%s if placedir thexigther’s custody,
and that her welfare would be fully protected if she remained -ty thé;{custo her mother. (Archana
Barthakur v. Dr. Ranjit Barthakur, AIR 1985 NOC 125 Gauhati) 3

Disposal of propeny (Sectlon 27)

In order to-avoid multiplicity of litigation, Seoj;on 27 Ieg\gs down that in apy'proceeding under the Act,

Court can make such provisions in the decree, %@eem, w;,ust a}]d proper»gWIth respect to any property
presented jointly to the husband and the \g}e at the time “of4he: marriage. It is to be noted that in the
absence of such an express provision, a Mafﬁjgnwomal Court wouf ave no jurisdiction to dispose of afy

- property-jointly owned by the spouses. -3
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- Chapter -4

THE HINDU ADOPTIONS AND MAINTENANCE ACT 1956

SYNOPSIS

1. Adoptlon S e
(i) Introduction
(i)  Who may take in Adoption
(i) ~ Who may give in Adoption
(v)  Who may be taken in Adoption
v)  Other conditions of a valid adoption
vi)  Effect of Adoption
vii)  Relationship of Adopted child
viii)  Proof of Adoption
2.Maintenance
(i)~ Wife
(@) Under Hindu Marriage Act 1955 2
(b) Under Hindu Adoption and Maintenance Act,1956:
“(c) Under Criminal Procedure.Code .
(i) Widowed Daughter in Law
(i)  Children and Aged Parents
( _
(

iv) ~ Dependants
v): -Amount of Maintenance
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Introduction

The desire for male otfsprmg was very natural in all early societies. The veda declares; endless
are the worlds of those who have sons; there is no place for the man who is destitute of male offspring.
Manu explained the necessity of a son because through a son, a man conquers the world, through a
grandson he obtains immorality and through his great-grandson he gains the world of the son. It is the
foremost duty of-a man, who is sonless to have a son by any means.

The Hindu Adoptions and Maintenance Act 1956, has steered off clearly from all the religious
and sacramental aspects of adoption and has made adoption a secular institution and secular act, so
much that even a religious ceremony is not necessary for adoptions. It prescribes only ceremonies of
giving and taking under this Act a daughter can also be adopted whereas she can nelther offer funeral
cake nor can perform last rites of deceased. ;

Adoptron is neither recognized under Mohammedan law, nor by the Parsi Iaw It is recognised by
the Hindu law but even in that system by proved custom families or castes were proht_blted to take child
in adoption, effect was given to it by court. ;

Short title and extent section 1
(1) This Act may be called the Hindu Adoptions and Maintenance Act 1956,
(2) It extends to the whole of India except the state of Jammu and Kashrmr
Application of Act section 2
Same as discussed in Hindu Marriage Act and Hindu Mrnonty and Guardlanshtp Act.
Definitions section 3
Section 3(b) “Maintenance” includes '
(1) in all cases, provision for food, clothing. resrdence educatlon and medlcal attendance and
treatment
(2) in the case of an unmarried daughter, aIso the reasonable expenses of an incident and treatment
Section 3 (c)' Mrnor’ Means a person who: has not completed hts or her age of erghteer years -

————

e

Over-riding effect of Act section 4 '

Adoption to be regulated by this chapter .

Section 5 of the Act lays down that no ado on shaII be made after the commencement of the Act
except in accordance with the provision contal rjfthe chapter of Adoption and any adoption made in
accordance with the prowsron contained m thetchapter shall be void. But a valid adoption made before
the ‘cornmencement of¢ th"“:ﬂrctshatrnot e-deefhed to be void irmespective of the fact that suchan - _
adoption is not in accordance with the provr ns of this Act with regard to the valid adoption under the '
" old law, the Act is not retrospe tive-in’its operation. The adoptions which were lawful.under the prior | Iaw

but are not valid under; th|s Ac deemed to be valid.
,'E.*'_

Reqursrtes ofa va‘hd a 5p otiop ?éctron 6—No adoptron shall be valid unless——
(1) the erso do tmg has the capacity, and also the right, to take in adoption;
g the%krso%grvmg in adoption has the capacity to do so;
) the p oﬁ}r;adopted is capable of being taken in adoption; and
&@ the adoptloﬁ is made in compliance W|th the other conditions mentioned in this chapter

ﬁccog 't%ﬂs“é;ctgron 6 of thq Act one of the conditions to made the adoption valid is that the person
~ taking in adgption must have thé capacity to adopt as well as the right to adopt. So the capacity and right
and right to taﬁe in adoption aréhwo different things A pérson may have the capacity to adopt but at the
same time he may not have a nt;ht to adopt, Therefore to constitute a valid adoptlon both things must be
" present.

N
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- Who may adopt:
" Section 7 and 8 of the Hindu- Adoptton and Marntenance Act, 1956 deal with person who may adopt
a child. Whether male or female the person who is adoptrng a child must have capacity and also the.
' nght to take a child in adoptlon

Capamty of a male to take in adoption section 7 .
" A major male Hindu of sound mind can adopt. Whether he is a bachelor, widower, divorcee or
married person. But for a mamed Hindu male, itis obligatory to obtarn the consent of his-wife In case he

26




s

has more than one wife, consent of all the wives is necessary. An adoption made without the consent or
separately shall be void. The consent of the wife may be express or implied. The consent of the wife or
of any of the wives in case a person has more than one may be dispensed with in any of the followrng
cases:-
(1) if the wife has ceased to be a Hindu _
~ (2) if she has finally and completely renounced the world .
(3) if she has been declared by a court of competent jurisdiction to be of unsound mind:

Ghisalal v. Dhapubai (dead) by Lrs. and others 2011 SC It was held that consent of wife envisaged in =
proviso to Section 7 should either be in writing or reflected by an affirmative act voluntarily and willingly
done by her. Consent cannot be inferred from mere presence, sitence or lack of protest.

Capacity of a female Hindu to take in adoption section 8

Under the old Hindu law a female had no capacity to make an adoption to herself though a wrdow
under certain circumstances could adopt a son to her deceased husband. ;

Under the Hindu Adoption and Maintenance Act, 1956, a Hindu unmarried:woman wrdow or drvorcee
has capacity to adopt where a widow adopts a child she need not take the consent of a co- wrdow
because she adopts the child in her own capacity (Vijayalakshamma'v. B.T. Shanker) An urichaste
woman also has capacity to adopt. Earlier a married Hindu Womai ad no right t0-adopt a child even
with the consent of her husband. Section 8 has totally been subs personal Laws
(Amendment) Act 2010. Now a married woman can adopt a child withthe consent of her husband. An,
adoption- made without the consent of husband is void except in any of the foIIowrng three cases:-

(a} If her husband has ceased to be a Hindu s .

(b} If he has finally and completely renounced, the world

() If he has been declared by a court of cornpetent Jurlsdlctlon to be of'unsound mind.

Persons capable of giving in adoption sectr‘ ng .
Before 1956, the father's power to give his son in‘adoptiop was absolute and he could give t the

~ child in adoption even if his wife dissented from it After father the’ mother but no one else could givethe ™
~ child in adoption. Under Hindu Adoption and I\/Ialntenance Act father, mother and the guardian have the "

power to give the child in adoption.

The Father

The father can not now give the chrld in adoptron without the consent of the mother of the child -

_ except where she has: ﬁnatly and completely renounced the world or she has ceased to be @ Hindu or

she has judicially dec|ared to be of tinsound frind. in no other case, even if the marriage has been.
dlssolved consent of the mothgk: n not be drspensed wrth In absence of mohter's consent adoptlon is

“Law (Amendment) Act 2010, the mother had no right to give the child in

e consent of the father except where father has finally and completely renounced
ol ceased to be a Hindu or he has judicially declared to be of unsoundmind. Now,

after 2010 A tendment father-or mother if alive save with consent of the other shall have equal right to

give the chrlﬂ"‘ adoption .The consent of other is drspensed with under circumnstances provided in

. amenaed section 9.

~ The mother does not include adoptrve mother or stepmother But it seems that a mother on
conversron to any another relrgron or on divorce will not lose her right to give.| the.child in-adoption.

The Guardian = ' ' - : .
The term guardian includes both de jura and de facto guardians. Guardian can exercise the power

a) both parents are dead or .

b) parents have finally and completety renounced the world or )

¢} parents have judicially declared te-be of unsound mind-or o ——
d) parents have abandoned the child or : :

— — — —
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(e) the perentage of the child is not known

When the guardian exercise power of giving the child in adoption prior permission of the court is
necessary. No court will accord permission to a proposed adoption unless it will be for the welfare of the
child. If the child is capable of expressing his wishes, his wishes will be taken into account though the.
court can pass order contrary to the child wishes because welfare of the child is paramount
consideration.

The court may refuse to accord the permrssron to the proposed adoptlon if any thing in cash-or krnd
has been given or taken or agreed to be given or taken in consideration of the adoption except cost of -
the performance of ceremonies of adoption, and cost of upkeep of the child that guardian has incurred -
from his own pocket. : SRR :

Persons who may be adopted section 10 _
Prior to this Act, following was regarding the person who could be adopted:- = =
1. Must be a Hindu "“
Must be a male
Must be a nearest sapinda
Must be of the same-caste
Must not be deaf and dumb
An orphan could not be validly adopted inh
OnIy eldest son
etc...

PN

taken in adoption unless following condrtrons are tult" lIed
(a) Male or female
(b) Must be&a Hrndu

(2) data homaf %w s
- (3) other minor cere monres =
Ceremomes under the pré?eﬁ’t law

etsacrifice of buming of clarified butter which is offered-as a sacrifice to fire by way
or-ablation is no longer a necessary ceremony. .

(a) if the aoptlon is of a son, the adoptrve father or mother by whom the adoptive is made must not
have a Hindu son, son’s son or son’s son’s son (whether by legitimate blood relatronshrp or by
adoption) living at the time of adoption.
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(b) If the adoption is of a daughter, the adoptrve father or mother by whome the adoption is made -_ o

must not have a Hindu daughter or son’s daughter (whether by Iegltlmate bloed refationship or -
by adoption) living at the time of adoption. .
(c) If the adoption is by a male and the_persen to be adopted i is female the adoptive father is at
least twenty-one years older than the person to be adopted; R
(d) If the adoptiori is by a female and the. person to'be adopted is a male the adoptlve mother is at
least twenty-one years older than the person to be adopted; - .
= (e) The same child may not be adoptedsrmuttaneously by two or more persons; -
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Proof of adoptron section 16

.
¢
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(f) The child to be adopted must be actually given and taken in adoption by the parents or guardian
concerned or under their authority with intent to transfer the child from the family of its birth { or in
the case of an abandoned child or child whose parentage is not known, from the place of family
where it has been brought up} to the family of its adoption;

Provided that the performance of data homan shall not be essential to the valrdrty of adoptron

Effects of adoption section 12
Under Hindu law, both old and new, the adoption of a child means that the chrtd is totalty uprooted

from the natural family and transplanted in the new family. For secular, religious and civil purposes, the
adopted child ceases to be the child of the natural family. The natural parent’s right of guardianship
ceases with effect from the date of adoption, whatever be the age of the child.

Under section 12 of the Act the doctrine of relation back has been dispensed w1th (Kesarbai v.
State of Maharashtra).

The adopted child is deemed.to be the child of the adopter for all purposes. His position for all
intents and purposes is that of a natural born son; he has the same rights, prrvrleges and.th
obligations in the adoptive famrly )

. OnIy tie that he retains with his natural family is that he can not marry any "erson in his natural

adoption took place, the adoptee shall continue to enjoy th b’:roperty and it will not go back to
the family of birth but the property so vested will be liable for such encumbrance as the property
may be liable to, in respect of maintenance or other charges dué: to members of that family of
birth [Proviso (b} of section 12] o

¢ The adopted child would only become the son or daughter entitled such to the properties, if any,
left by his or her adopting parent on his or her death. Neither will thé' widow be divested of any
property nor will any partition effected prior tothe-ad""".,'t 1be re-opened for purpose of re-
adjustment of joint family property. The ‘adopted child does not divest any person in the adoptive
family of any property vested in such person befote adoption. Where the entire property vested in
the adoptive father alone’ before adoption, the adoption could not have the result of reducing his
fall share in the property to cne-half. [Provrs b} of section 12]

Relationship of adopted child RS

(1) Where a H'rridu who has a wi
mother. e o)
(2) Where an adoptif has been made wrth the consent of more than one wife, the seniormost in

“marriage among them shall be'deemed to be the adoptive mother and the others to be step-
mothers.

(3)-Where a;iwffd"wer 0 _achelor adopts a chrld any wife whom he subsequently marries shall
be deemed to be the step-mother of the adopted child.
é&@% here‘% wrd ran unmarried woman adopts a child, any husband whom she marries
\bseqy tIng

iving adopts a child, she shall be deemed to be the adoptive

e deemed to be the step-father of the adopted child.
Val d’ adoptgon not fi ,gb% ancelled section15

optron ade is irrevocable. A'valid adoption made by any person can not be
caﬁcetlga%%%aany&o%e parties to the adoption or by any other person, nor can the adopted child give up
his or hef'Status 4 Such adopted child and claim rights in the family of his or her birth it is however,

~opento the ‘ddopted child to give up or modify his or her rights to properties and inheritance in the

adoptive famil y erther before or after adoption.

No writing or execution of any document is- necessary on the validity of the adoption. So the fact of
adoption must be proved with cogent evidence and the burden:is on the person who sets an adoptron

_ (Kehtrabai Padhan v. Biskishan Padhan)

The law as to proof of oral or written adoption is same as if was before the Act.
"But now according to section 16 of the Act on adoption-which is witnessed by a registered deed
of adoption will be presumed to be valid unléss disproved by positive ewdence The burden of proof in
such as case is on the person who questrons the adoptton
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The act of giving and taking in adoption has to be proved positively otherwise presu mptlon I
provided under section 16 will not arise. The. presumption provided under this section is rebuttable. The o
details in deed of adoption is only a proof of adoption that is not the conclusive proof of adoption. f'

Dhanno v. Tuhi Ram, Mere placing of registered adoption deed without proof of the ceremonies of
giving and taking and without proving that after adoption the adoptee was treated as his son by adopter,
there is no valid adoption.

Jai Singh v. Shakuntala, The Supreme Court observed that section 16 envisages a statutory
presumption that in the event of there being a registered document pertaining to adoption there would be
presumption that adoption has been made in accordance with law.

Maintenance

"It is declared by Manu that the aged mother and father, the chaste wife, and an |nfant child must be
maintained even by doing a hundred misdeeds”.

Section 3 (b) of the Hindu Adoptions and Maintenance Act, 1956 defines mamtenance
it maintenance includes (i) in all cases, provision for food, clothing, residence;; education and medi
attendance and treatment {ji) in the case of an unmarried daughter, also the reasonable expenses of
and incident to her marriage. \

The obligation to maintain besides being statutory in nature is also personal in the sense that it
arises from the very existence of relationship between parent and:the child. The. obhgatron is absolute in
terms and does not depend on the means of the father or the mother :

Maintenance of wife:- There are three different types of provisions regardlng malntenance o a wife
(i) Provisions under HA.M.A. ;1956 : :
(i) Provisions under H.M.A ,1955
(iii) provisions under Cr.P.C. 1973

(l)‘Under H.AM-A 4956 :- The right of a wn‘e for malntenance isan |n0|dence of the status or state.
of matrimony and a Hindu is under a Iegal obhgatron to maintain his wife. The obligation to_
. maintain the wife is personal in character and anses from the very existence of the relation
- between the partres :

Under section 18 (1) of the Act, a Hindu mamed woman irrespective of the date of marriage shall be
entitled to be maintained by her husband. throughout her life. This right to claim maintenance is her
personal right against ,husband lrrespectrve of fact whether the husband has got any property either
ancestral or self-acquiired:A wife s entitléc og_be maintained out of the profits of her husband’s property
in the hands of the aliene W|th notice of her claim (section 39 TPA) but can not follow her husband’s
property in the hands of a tr ree for valuable consideration, nor against government under section
82, 83 cr. P C. but would be entltl'ed to obtain a decree from a civil court creatlng a formal charge upon

nda Reddl v, Ciifedda venkata Lakshmma :
ge 0 s held t Nﬁat the words ‘Hindu wife’ in section 18 can not be interpreted to mean only a wife

idge is val'dﬁggécordmg to the provisions of the H|ndu Marnage Act. The Hmdu W|fe

e will therefore be entitled to claim maintenance from the husband.
15,n0 ag?aute rlght vested in Hmdu wn‘e to be malntalned by her husband The malntenance

mamtenance”"vt’rhlle living separately from her husband if any of the condltlons laid down in section 18(2)
- is fulfilled. '
The grounds which will enab|e the W|fe to live separately and claim maintenance from the husband
are as follows:- :
(1) Desertion by husband
{2) Cruelty by husband
(3) Husband suffering from virulent form of Jeprosy.
~ (4) Husband having another wife living
-~ (5) Husband keeping a concubine
~ (6) Where husband has ceased to be Hindu by conversion
(7) Other justifying cause.
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The HAMA 1856 has repealed the Hindu Married women's Rrght to seprate residence and
maintenancne act 1946. Section 18 (2) provides for Separate residence and maintenance to wife. As

. per section 18 (3) , a Hindu wife shall not be entitled to separate residence and maintenance from her
husband if she is unchasete or ceases to be a hindu. Thus her right is not absolute.

‘(i) Under H.M.A. 1955 :- Section 24 of Hindu Ma’rriage Act deals with maintenance pendente lite while
~ section 25 of HMA deals with permanent maintenangce. o be f xed.at the time of passrng of decree or
subsequent thereto.

Unlike Hindu Marriage Act, the Hrndu Adoptron and Maintenance Act does not authorize
and empower any court to pass an order for payment of litigation expenses and ma\ntenance during the
pendency of the proceedings. The court can pass an order under the H.A.M. Act for. -payment of
permanent alimony and maintenance at the conclusion of the proceedings only. There.bein no specific
provision in the Act for interim relief, the court may resort to its inherent powers under sectlon’151 CPC
to give interim relief if the circumstances of the case so require and the court is: satrsf ed that thereby it

~ tends to promote the ends of justice [Shanti Saroop v. Mst Usha devi} ~

Interim maintenance sec 24 :- Under it the ctaim may be made (either by h
(1). Personal maintenance of the claimant and (2). Expenses of proceedings (|;;e ny proceedrngs
under this Act) only requirement is that the claimant should establish that he/she has no independent
incorme sufficient for his/her maintenance and support and he/she has no means to meet the expenses
of proceedings. If the respondent has no means and no income then the court-need not fix any amount
of mainteriance . In fixing interim maintenance applicant's conduct is rmmatenal (eg. accusatron of
adulterv :

-In Rita Mago v. V.P. Mago (AIR 1977 Del. 176) held that an order for interim maintenance and for the -
expenses of proceedings u/s 24 can be passed during the pendency of the proceedings only. Such an .
order can not be passed after the conclusion of rail and passing of the decree

Permanent maintenance sec 25 :- On application of either spouse the court may pass an order for -
permanent alimony and maintenance at the time- of passing any decreé granting the petition or at any
time subsequent thereto. The court mau order the payment of grass or monthly or periodical sum for a
term not exceeding the life of the applicant having regard to the income and other property of
respondent and applicant , the conduct of the parties (e g. conduct towards marnage) and other
crrcumstance of the case. _—
Sec 25-confers on a spouse a. ‘special eight right though not absolute or dlscretlonary It must be
remembered that righ to maintenance is statutory right and therefore a party can not contract himself or
hersif out of the same. Thus a wrfe can not bind herself under an agreement with her husband to forgo
her right of malntenance,ln case olr matnmonral proceedrngs between them.

The wrfe under a vord or vordable marriage is also entitled to maintenance and alimony u/s 25.u/s 25(2) -
the court haé power to, vary, modify or discharge any order of permanent alimony at the instance.of
e arty either prospectively or retrospectively) if change of circumstances is shown,

ufs 25 (3 heé:court may rescind the-order if the party in whose favour an order has been passed has
remarried- or if stichparty is the wife she has not remained chaste or |f such party is the husband he
committed adultery . Doy

'f

Under Cr. P C. 1973 Sectron 125 of CrP. C provrdes that if a{ty:V erson havrng suff cient means -
neglects or refuses to maintain. his wife unable to maintain hersel ..a Magistrate of the first class may
upon proof of such neglect or refusal order such person ta make monthly allowance for maintenance of
-his wife at such monthly rate as the Magrstrate thinksfit. .~ -

Provide that if such person offers to maintain his wife on conditien of hef lrvrng wih him and she refuses
to live with him such Magistrate may consider any grounds of réfusal stated by her and make an order
notwithstanding such offer, if he is satisfied that there is just ground for so doing.

Explanation:-* Wife' lncludes a woman who has been divorced by or has obtarned drvorce from her
- —m =~ —husband and has not remarried. - - - o .-
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Note:-Wife' means only a legitimate/legally wedded wife and therefore a marriage proved illegal can not
give a wife any right of maintenance. The second wife or a woman living as ‘wife’ is not entitled to get
marntenance '

} Mamte’_nance of tividotrve_d daughter-in-law section 19

* Hindu law has all along recognized it to be an obligation of the joint family to maintain the wives

and widows of coparcenérs. Her claim is enforceable against the karta so long as the daughter-in-law -

°

has a right to claim maintenance against the coparcenary property in the hands of father-in-law. Where
“father-in-law did not inherit any ancestral property he was not liable to pay any maintenance to his

widowed daughter-in-law. (Master Daljit Singh v. S.Dara Singh, 2000 Del. 292) -
Under section of this Act, the father-in-law’s obligation to maintain the daughtét-ih-law is not a

primary obligation; it is not even a secondary obligation. It is remote obligation. The#ather-in-law's

obligation will arise only if:-

marntenance from -

1. the estate of her husband

2. the estate of her father

3. the estate oi her mother, or

4. her sons or daughters or from their estate.

The benefit of the right conferred by this section has been conferr sall daughters-in-law
whether married before or after the commencement of the Act, and whether §hie became a widow,
before or after the commencement of the Act. Butthe rrghﬁUnder thls section will occure from the date
when the Act, has came in to force. It is clear iz x:that this section only deals with the right
of daughter-in-law to claim maintenance fromiis presuppeses that widowss. husband.
predeceased her father-in-law. It is implicit in th‘%rﬁule laro&down rn \rs section that a daughter-in-law
whose husband is alrve has no rrght moral or Ieg‘} to clarm mamtenance from her father-in-law.”
,t;

s>

Maintenance of children and aged parentssectrq 205‘ '
The obligation to maintain one’s chrldren‘a ééd oF Infirm parents is a personal obligation arises

out of personal relationship of parent a"ﬁd childy %t old Hindu law, the father was required to maintain

e ,andthe oblrgatron was imposed on son alone to maintain his

- aged or infirm parenis.—_ : oden Hi u fg Ainder section 20 Hindu Adoption and Maintenance Act

rmposed the obtrgatron on 5 the paren?s ardin respect of both legilimate and rllegrtrmate chrldren

" (2Bhis o ther;

(3)H wrdow 450 long as she does not re-marry; .

4) his or herﬂon or the son of his predeceased.son or:the son of a predeceased san of his
pred"ecea SEs son, so long as he is a minor; provided and to the extent that he is unable to ,
obtain-maintenance, in the case of a grandson from his father’s or mother's estate, and in the .
case of a great'grand- son, from the estate of his father or mother or father s father or father's
mother; -

_ (5) his or her uprarried daughter or the unmanied daughter of his predeceases son orthe -
unmarried daughter of a predeceases son of his predeceased son, so long as she remains
+ unmarried: provided and to the extent that she is unable to obtain maintenance;, in the case of
a grand-daughter from her father's or mother’s estate and in the case of a great-grand-
daughter from the-estate of her father or mother or father's father or father's mother;
(6) his widowed daughter: provided and to the extent that she is unable to obtarn marntenance—— :
(a) from the estate of her husband, or -
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“she can make aper a i0

(b) from her son or daughter if any, or his or her estate or
(c) from her father-in-law or his father or the estate of either of them;
(7) any widow of his son or of a son of his predeceases son, so long as she does not remarry:
provided and to the extent that she is unable to obtain maintenance from her husband's
estate, or from her son or daughter, if any, or his or her estate; or in the case of a grar*cson s
widow, also from her father-in-law’s estate; :
(8) his or her minor illegitimate son, so long as he remains a minor;
(9) his or her illegitimate daughter, so long as she remains unmarried.
Maintenance of dependants section 22 :

Under this section of the Act the liability to maintain is limited and extends oniy up o the estate of
the deceased. Section 22(1) applies to the dependant of a person who had died after 21" of December
1956. - , s /

Sub section (2} covers cases of those dependants who do not succeed to any share or part of the
estate of the deceases at his death, by reason that they have not been given any share by.will or that
they have been excluded due to existence of nearer relations than them or by.not being heirin. -
accordance with the provisions of Hindu Succession Act. The liability of the pérson who took the estate
in this case also in proportion to the value of the share or part of the estate taken'by him or her. .

Sub section (4) 22 when the contributor to the maintenance of dependant is a dependant, this ruie
will be further contingent on the amount of the share received by him/her as an heir, if the contribution
made to the maintenance of a dependant makes the share receive
maintenance to which he or she is entitled as a dependant then the i \
enforceable to that extent. ;

Ramabai v. Meerabai AIR 1967 MP 86 :

It was held that sections 21 and 22 of the Act do not in any way a bridge:t 8 pre- exrstrng right of
maintenance holders and those provisions of the Act are prospectrve and apply only to those caseés of
Hindu whose death takes place after the. corrrrrlenoement of th|s Act

» The settle position of lawis t_hat an heir is Iegal|y'bound to prOvide, out of the ‘estate_v(/hién
descends to him maintenance for those persons whom the late proprietor was legally ormorally
bound to maintain. ' "

~ Amount of maintenance section 23

No fixed rule can be laid down as to the amount of r“arntenanoe which each claimant is fo have.
Each case is to be judged according to the nature-of its circumstances. Maintenance depends upen the
totality of all the facts, the amount of free estate, the past life of married parties, a survey of the
conditions and necessanes and rights of the members; on a reasonable view of change of
circumnstances possibly requrred in future; regard being of course, had to the scale and the made of lwrnd
the age; habits, wants and class-of the parties.[Ekradeshwariu v. Hamshear (PC)
Shashi-Ammal v. Thaiyu Aj _mal AIR 1961 Mad 217
of maintenance was fixed.by a compromise decree makes no drfferenoe and
th ihcrease of maintenance if she can prove or justify un de section 23
cét]rt with the discretion to determine the amount of mainienance to be paid

Section 23‘vests th

~and to* reﬁ%’g to award majntenance if it so thinks fit. But discretion is required {o be exercised having

regard to théfconsrdé’[atlons set forth in subsection (2) and (3) of section 23.

I&shall be, ifrthe discretion of the Court fo determine whether any, and if so what,

i’ﬁ’dlhte anoe shall be awarded under the provisions of this Act, and in doing so, the. Court
haII Tave due regard to the considerations set out in sub-section (2), dr sub-section (3), as

Uit
’“"i

e case may be, so far as they are applicable. .
2) In _,etermmlng the amount of maintenance, if any, to be awarded to a wrfe chrdren or aged o
infirm parents under this Act, regard shall be had to--
(a) the position and status of the parties;
(b} the reasonable wants of the claimant; .
(c) if the claimant is living separately, whethier the claimant is Justrfred in dorng S0;
(d) the value of the claimant's property and any income derived from such property,or
from claimant's own eamings or from any othersource;
(e} the number of persons entitled to maintenance under this Act.
(3) In determining the amount of maintenance, if any, to be awarded to a dependant under this
Act, regard shall be had to—
(a) the net value otthe estate of the deceases after provrdmgiorﬂnpayment of his
debts;
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(b) the provusnon lf any made under a will of the deceased in respect of the dependant;

(c) the degree of relationship between the two;

(d) the reasonable wants of the dependant; ‘

(e) the past relations between the dependant and the deceased;

(f) the value of the property of the dependant and any income derived from such

property, or from his or her garnings or from any other source;

(g) the number of dependants entitled to maintenance under this Act.

Claimant to maintenance should be a Hindu Section 24
No person shall be entitled to claim maintenance under this chapter if he.o she has ceased to be
a Hindu by conversion to another religion. :
Amount of maintenance may be altered on change of circumstances section 25
If the maintenance has been adjudicated upon, and court has fixed the qugntum or rate of -
maintenance it may be altered or changed by the court. The amount of maintenance fixed by will can
also be changed or altered (Sitharathnam v. Seshamma). The provision of this section would apply
whether such decree or agreement was arrived at before or after the commencement of this Act.
Maintenance can be changed or altered if the circumstances have materia||y“changed to justify such
alteration. The maintenance can under this section, altogether be stopped if cwcumstances Justlfy the
same.
In Shashi Ammal v. Thaiynu Ammal:- The Madras High Courf held that the right conferred under

section 25 superseds any contract of not to claim a higher rate even if circumstances were to change.
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' " ' Chapter - 5

 THE HINDU MINORITY AND GUARDIANSHIP ACT 1956

SYNOPSIS

1. Intoduction
2. Guardianship under H.M.G.A. 1956

a) Natural guardians

b) Testamentary guardians

¢) Guardian appointed by the court

d) De facto guardians

3. Guardian not to be appointed for minor's undivided interest in JFP
4. Removal of Guardian
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Introduction

Guardianship as conceived originally was, in most systems, an extension of paternal power. Butin
modem law, it essentially implies an idea of protection. The Hindu Minority and Guardianship Act, 1956
does not codify the entire law of guardianship applicable to Hindus, but amends and supplements the
provisions of the Guardians and wards Act, 1890, in its application to Hindus only. Section 2 of the Act
clearly provides that the provisions of the Act shall be in addition to the Guardians and wards Act of
1890. If there is a conflict on the same point the provisions of HMGA will apply in case of Hindus.

Definitions, Section—4
(a) “minor” means a person who has not completed the age of eighteen years
(b) “guardian” means a person having the care of the person and property, and rncludes -
(1) a natural guardian : :
(2) Testamentary guardian
(3) A guardian appointed or declared by the court

Natural guardians of a Hindu minor section 6

Every relation of the minor can not be natural guardian of the minor-although the law does not
restrict the list of guardians. In Hindu law, only three persons are recognized as natural guardrans
Father, Mother and Husband.

Father
“Father is the natural guardian of his minor legitimate children, (sons and daughters) Section 19 of
the Guardians and wards Act, 1890 lays down that a father can not be deprived of the patural

guardianship of his minor children unless he has been found.unfit. The effect of this provision has now -

been considerably whittled down by judicial decisions and by section 13 of Hindu Minority and
Guardianship Act. Which lays down that welfare of the minor is of paramount consideration and father's

~ right of guardianship is subordinate to the welfare of the child. Before 1956, the father could prevent the

mother from assuming the guardianship of her-minor children even after his death by appointing a
testamentary guardian. This can not be done now. The Act lays down that if the father appoints a
testamentary guardian and the mother survives him; the appointment of testamentary guardian will be
ineffective so long as the mother is alive. If the mother dies without apporntrng a testamentary guardlan
the father'sappottee will become the guardian.

Where the father is alive but he is no-functioning natural guardran the mother can act as the
natural guardian (Jijabai v. Pathan Khan). -

(1999 Supreme Court) The Apex court adopting the rule of harmonious constructron that the
‘ward ‘after’ in section6. (a) of Hindu ‘Minority and Guardianship Act, need not necessarily mean after the
life time’ but in the abserice.of. It is further held that absence would mean absence of father from the
care oﬁnrmrs person or. property for whatever reason.

bl %{I is the natural guardian of the minorillegitimate children even if the father is alrve
HoWever%he i§ thenatural guardian of her minor legitimate children only if the father is dead or
atherwise 1's !Qcapab|e of acting as guardian. Remarriage of the mother with a person of different faith
can not drsquallfy her to be a guardian of her minor child, especially when the child was being looked
after extremely-well by the mother. Provisio to clause (a) of section (b), Hindu Minority and Guardranshrp
Act iays down that the custody of @ minor who has not completed the age of five shail ordinarily be with
the mother. Thus, the mother is entitled to custody of the child below five years, unless the welfare of the

minor requires otherwise. But this does not mean that she is not entitled to custody thereafter. Mothers -
right of guardianship is not lost on her conversion to another religion so long as she is able to provide a -

congenral comfortable and happy horne (Sheela v. Soli)

. Setp parents are not entitled to guardranshrp unless they are specially appomted by the court, once
a.child goesin adoptlon natural parents ceases to be natural guardian of the child. |

Husband
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~ under this Act, the natural guardian has been empowered to do all such act

_T.he Hindu Minority and Guardianship Act, 1956, atso tay down that husband is the natural guardian
of the person and property of the minor wife unless he has ceased to be a Hindu or he has completely
and finally renounced the world by becoming a hermit or an ascetic. It is submitted that it is open to the -

.~ courts not to give custody of a minor wife to husband if they are satlsﬁed that if will not be for the welfare

of the mrnor wife.

: Natural Guardran of adopted son Sectron 7

- This Section only deals with the guardranshrp of adopted son. By passing of the Hindu Adoptions
and Maintenance Act, 1956, a Hindu can take in adoption either son or daughter according to his/er
choice. On the principle of secfion 12°0f the Hindu Adoption and Maintenance Act that with effect from
the date of adoption, the adopted child shalt be deemed to.be the adopted child of his or her adoptive

father or mother. It shouid be held that adoptive fatheror adoptive mother shall be th&'miatural guardian
of their adopted daughter aiso. :

Powers of natural guardian section 8 &
This section deals with all the powers which a natural guardian may exerc

person and property of his ward. It also enumerates the powers, whrch such gu

subject to the sanction and control of the court. ks
Section 8 (1) of the Act lay down the generat powers of naturg uardran

‘May do all acts

_ which are necessary or reasonable and proper for the benefit of the‘mlnor or forithe realization,

protection or benefit of the minor's estate. However nothing in section’ B restrictsthe Karta's power of
alienating minor coparcener's interest in the joint family property whoever-he has Power to do so.
(Sakharam v. Shiv Deorao). Manik Chand v. Ram Chand. Supreme ¢ learly laid down that
S, Which are necessary for the
welfare and benefit of the child. He can even bind the minor:by a covenantifit is so necessary. Hurry
Mohan v. Gandesh Chander . A transaction to_be binding on the fam||y must be one which not only
confers a benefit:upon the estate but is. necessary for its good management.

.Section 8 (2) of the Act lays down that'no transaction by sale, gift, exchange or otherwise of any part

of the immovable property of the minor and lease of any part of such property for a term exceeding five

years or for a term extending more than one year beyond the date on which the minor will-attain majority
shall be effected by the natural guardian without the: prevrous sanction of the court.

The restrictions on the powers of the natural or testamentary guardians provided by the Act are
identical with those prescribed by section 29 of the-Guardian and Wards Act, 1890 an the powers
appointed by the court.-Previous permission of:the court under section 8 of the Act is not required for
disposing of undivided interest of minor in joint famfty property (Sri-Narayan Bal v. Sridhar Sutar). The
Supreme Court held that a joint Hindu family by itselfis a Iegal entity capable of acting through its karta

" “and other adult members of the family: property. Therefore in view of the express terms of sections 6 and
- 12 of this Act, Section 8 would:not be applicable where joint Hindu family property is sold or otherwise
‘disposed of by the Karta rnvoIv

"-undrvrded interest-of minor in the joint Hlundu Family property

An ahenatron made wrth the permission of the-court can not be impeached by the minor or any other
persor} except in a’tase ot fraiid or underhand dealing. .

Séction 8(3) Iaye“dowh that any disposal of immovable property by a natural guardian which is not

Bssary, ""asonable*?p“r*oper or not for the benefit of the estate or which has not been sanctioned by
is'effected by a lease for a period beyond the penod prescribed by a clause (b) section 8 (2)
without sanction i§Voidable (not void) at the option of the minor or person claiming under him by a suit
fited by suc‘ﬁ minor or person claiming under hrm wrthrn 3 years from the date when a minor attalrrs -
majority. Articlé 44 of Limitation Act. %

Procedure and principles which will govern graat of ﬂermrssron by the court to a natural or his

testamentary guardian to transfer the immovabler property are prescnbed by sub-sections (4), (5) and (6)
of section 8 of this Act. ; : '

Testamenfary guardlans and their powers sectron 9 -

Under this Act, testamentary guardian can be appornted onlybya erI of the natural guardian
entitled to act as a-guardian for the minor. Needless to say that a will becomes effective only after the
death of the testator. Earliercase law testamentary power in respect of appointment of guardian was

"considered to be hothing but a manifestation of pateral power and therefore father alone had this

power. Mothier has no such power-under the Hindu Minority and Guardianship Act, 1956. testamentary
~ power of appointing a guardian has_now been conferred on both parents: Parents have power of
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testamentary appointment of gua.dlans in all ceases where they are competent to act as natural
guardla,. . )

- Who May Appoint

. -The Act recognizes the right of the following persons to appornt guardian of person and separate

_property of a Hindu minor.-

1 -Father: (Natural and adoptive}:- A Hindu father may by will appoint a guardian in respect of minor's
person or of separaie property or both but not of undivided interest in the joint farmily property. The
father can not supersede the mother to act as the natural guardian in-case he pred_eceases her but if
the mother dies without appointing any guardian the appointment made by father shall revive.

2. Widowed mother (Natura! and adoptive):-A Hindu widow who is entitled to act as, the natural
guardian of ner legitimate children may by will appoint a guardian for any of thermn respeci of
minar's person or separate property or both. Any appointment made by her husband will be nn effect
on the face of the appointment made by the widow. The mother is the naturat gu“é“;d'

the death of her husband will make no difference in so far as the appoint"
ilegitimate children is concemned. _
Mother (Natural and adoptive):-A Hindu mother entitled to actas naturalfguarﬁ 1 of

or both. In thls case it not necessary that father must be incapable of
because in the lifetime of mother of the'illegitimate children, the father
and the mother can even appomt a guarctlan fte;gthe exctusron of the father.

Power of testamentary guardian W

The testamentary guardian has the right to }
guardian and to exercise all the rights and powers‘,gpf a natural guardran to such extent and subject to
such restricticns as are specified in the Act sectton B;of the Act and in the will. :

Guardian appointed by the court :-In appo‘irg g %

factors including age, sex wishes of dmggsed% character and capacity of the guardian, previous

and existing relations of the minor with pf ’_gosalguardlan personal law of the child, the child's

prefereuce.rf the. mmous,@f suﬁ?ent maty gxge;c
irrr. 5 3

,

Sec 13 of HMGA also Iays do that“%;%te% the o court appoints any person as guardlan The weIfare of

the minor will be the paramoun- nsideration. The term * welfare” includes not only the physical and

material well being of: thie minol it also every matter connected with moral and relrgrous welfare
education and upbfihgingiof th ! migor.
:% 5

" The Hﬂﬁt ‘also pro idesithatif the court is of the opinion that 2 particuiar person’s guardianship will not

be fé? minor}s benefit 1y a person shall not be entitled to bé the guardian even if he or sheis
othﬁt\&tﬁse e%tltled to doa 56 under the provisions of the Act or any law retatrng to guardianship in marriage
amang Lisﬂrgdbs : a

De Facto!Guar an‘hot to deal with minor’s property
After the commencement of this Act, no person shall be entitled to dispose of or deal with the
: )roperty of# thdu minor merely-on the ground of his or her being a de facto guardian of minor. .
A de-fadfo guardian of a minor is neither a legal guardian nor a testamentary guardian, nor a .
_ juardian appomted by the court but he is a person who himself take over the management of the affairs
of the minor as if he was a natural guardian. After the enforcement of this Act; a de facta guardian can
1ot deal with the property of a minor. Such property includes separate property of minor as well as his
‘ndivided interest in joint family. Section 6 and sectian 9 of this Act deal with natural guardian and
:stamentary-guardian-and their powers where guardian can deal with the séparate property of the minor
. he is appointed as guardian of such property under section 11 effect of de facto guardian as such is
t recognised under this Act. Any alienation made after the commencement-of Act would be void ab -
titio where before the commencement of this Act it was voidable and not vaid.
The dactrine of de facto guardianship enunciated in case of Hanuman Prasad v. Mst Babooee
ad its origin in.the practical equity of the Hindu jurists who felt necessary protecting the transactions
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entered in to for the minor's benefit or necessity when the character of the people changed and high
ideals of generosity and philantherophy gave place to selfishness and dishonesty; the institution of de
facto guardianship underwent a corresponding deterioration and became an easy instrument of
unscrupulous profits of friends and relations at the cost of the minor. Hence it was thought desirable to -
abolish the de facto guardianship altogether so that no further encouragement might be given to such -
dishonest relations of the minors to profit at another’s cost.

Guardian not to be appointed for minor’s undivided interest in joi'nt fami|y property, section12

. Where a minor has an undivided interest in the joint family property and the property is under the
rnanagement of an adult member of the family, no guardian shall be appointed for the minor in respect of
such undivided interest provided that nothing in this section shall be deemed to aﬁect the jurisdiction of a
high court to appoint a guardian in respect of such interest.

Incapacity of minor to act as guardian of properiy section 10

A minor shall be incompetent to act as guardian of the property of the minor. But this‘does ot apply
to joint family property. In a joint family property even a minor may be a «arta‘and ihersisno prohlbltlon
in Hindu Law against it. There is nothing in section 10 of the Act to p event a minor-from actlno asa
guardian of the person of minor child or minor wife. !

Removal of Guardian:-

Disabilities to be a guardian
(1) Disabiiities arising from apostasy
(2) Disabilities arising from civil death
(3) Disabilities diz to minority (section 11)°
(4} His guardlanshlp will not be for the welfare‘of the minor

Section - 13 Welfare of minor to be paramount consrderatlon-
(1) In the appointment or declaration of any person as guardian of a Hindu minor by acourt, the

welfare of the minor shall be the paramount € con5|derat|on :
“(2) No person shall be entitled to the guardran by vrrtue of the provisions of this Act or of any law
- relating to guardianship in marriage among H_mdus, if the court is of opinion that his or her
guardianship will nOt be for the Wélfare of the minor. :

Mohan Kumar Rayana V. KomaI Mohan Rayana 2010 SC it was held by the Supreme Court that
under section 6 & 13 of the Hmdu Mrnorlty and Guardianship Act, 1956 the paramount consideration of
the Court in determmlng the’ question as to who should be given the custody of. a Minor child is the-

“welfare of the child’ ang not nghts of the parents under the statute fof the time being in- force. The Court

has to give due welghtage to tﬁe ¢hild ordinary contentment, health, education, intellectual development
and favourable surrounai S ahd the moral and ethical values should also be consndered




Chapter-6

* JOINT HINDU FAMILY COPARCENERS AND JOINT HINDU FAMILY .
(MITAKSHARA LAW) ‘ ,

SYNOPSIS

Joint Hindu Family

Hindu Coparcenary

Joint family Property

Separate propetty .

Distinction between coparcenary property and separate property =

SR
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Joint Hindu Family
The Institution of the join Hindu Family is peculiar and unique institution of the Hindus

¢ A joint Hindu family consists of all persons lineally descended from a common ancestor & includes
their wives and unmarried daughters. A daughter ceases to be a member of her father's family on
marriage & becomes a member of her husband’s family.

¢ An undivided Hindu family is ordinarily joint not only in estate, but also'in food and worship. The
existence of joint estate is not an essential requisite to constitute a joint famrly and a family, which
does not own any property; may nevertheless be joint.

» Mere severance in food and worship does not operate as a separation.

» Possession of joint family property is not a necessary requisite for the constitution of a joint Hindu
family. Hindu gets a joint family status by birth, and the joint family property is only an adjunct of
the joint family.

o A joint or undivided Hindu family may consist of a single male member and widows of deceased
male members. For instance, a joint Hindu family may consist of a male Hindu, his wife and his
unmarried daughter. It may similarly consist of a male Hindu and the widow of his deceased
brother. It may even consist of two female members. However, there ‘must be at least two
members to constitute it. An unmarried male Hindu on partition does not: by himself alone
constitute a Hindu undivided family.

« For taxation purposes a Joint Hindu Family is called a HUF (Hrndu Undivided Famrly)

o |t is different from composite family a creature of custom and agreement , where two or more
families agree to live and work tagether, pool their resources, throw their gains and labour in to
joint stock and shoulder the common risk.

o ltisanunit and in all affairs it is represented by its karta (head).

- Hindu Coparcenary. e
« AHindu Coparcenary is a much narrower body thana Joint Hindu family
s A Hindu coparcenary.includes only those’] persons ‘who acquire by birth an interest in the Jornt or
“coparcenary property”. These being the sons, grandsons and great- grandsons of the hoIder ofthe
joint family property for the time being. .~ '
Before the Hindu Succession (Amendment Act 2005, Mrtakshara Coparcenary consisted of only
male members and females were not rnembers of it. Hindu Succession (Amendment) Act, 2005 has’
substituted Section 6 of the Hindu: Successron ‘Act and has made the daughter of a Mitakshara
Coparcener a coparcener in-her own rrght in the same manner as the son.
The doctrine of coparcen _ pplres only _th_re_pect to ancestral and not self acqurred property

Formatron of Coparcenary (,. me rules) : '
~ ¢ The conception’of a joipt:Hindu family constrtutrng a coparcenary is that of a common-male
ancestor wrttr hisli egcendants in. the male line within four degrees counting from and
inclusive of § such dncestor (or three degrees exclusive of the ancestor). No coparcenary can
oa'ﬁ'nﬁence vtltthout a chimmon male ancestor, though after his death, it may consist of collaterals,
g,;SUCh zié‘.broth t;cles nephews, cousins, etc.
0;,« COpa cenary iirely a creature of law; it cannot be created by act of parties, save in so far that
by d fion a stranger may be introduced as a member thereof.
* Bef g the%’%%u Succession (Amendment) Act, 2005, Mitakshara Coparcenary consrsted of only
male members and female were not members of it. Hindu Succession (Amendment) Act, 2005 has
substrt fed section 6. of the Hindu Succession Act and has made the daughter of a Mitakshara .
Coparcener in her own right in the same manner as the son : _
' illustration . T -

o
T T
B C D1 D2

In the above illustration, during the lfetime of A, the male holder in the family, B, C the two sons of
A, D1 and D2 the two daughters of A, will constitute the coparcenary along with A.
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Exampie - In the given table, A with his three sons B, C and D and their sons and grandsons
constitute the ‘'main’ family. B with his two sons E and F, C with his son G, D with his sons Hand |
and his grandsons J and K, and | with his sons J and K, constitute ‘branch’ families. All the families
have one common ancestor A. Each branch family has also its own head, namely B, C, D and .
On A's death, the coparcenary will consist of the three brothers, B, C and D and their male issue.
On the death of B and C, the coparcenary will consist of D, hlS nephews E, F & G & his male issue
H 1, J&K. ' _

A
g
B C D
i e R
! VIR
i £
o K

Example — A inherits certain property from his father X. He has a scr)kn;B and a grandson C, both
members of an undivided family. A, B and C are coparceners. A son D is then born to C. D
becomes a coparcener by birth with-A; B and C. Subsequently, a son E is born to D. E is not a

— - — ——ceparcener, for being fifth in descent from A, he cannot demand a partition of the family property.

On ‘A's death, however B will become the head of the: joint family and E will step into the
coparcenary as the great-grandson of B, though he is hﬂh in descent from A, the older. Likewise, -
on B's death, F (E’s son) will step into the coparcenary as the great-grandson of G, the head of the
family for the time being, though heis 3|xth in descent from A, the original holder.

Undivided Coparcenary. Interest

The coparcenary property is held in collective ownership by all the coparceners in a quasi-
corporate capacity. The incidents of coparcenary are: (1) The lineal male. and feniale
descendants .of a person upto the third generation, acquire on birth ownership in the ancestral
properties of such person; (2) That such descendants_can at any time.work out their rights by

asking for partition; (3) That till partition, each member has got ownership extending over the entire
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property conjointly with the rest; (4) That as a result of such co-ownership, the possession and
enjoyment of the properties is common; (5) That no- alienation of the property is possible unless it
is for legal necessity, without the eoncurrence of the coparceners; and (6) That the interest of a
deceased member passes on his death to the surviving coparceners.
o Example — A family consisting of A and his sons B and C, on a partition each will take one-third.
© However, if D was born while the family remained joint; each would take one-fourth. The family stil
remains undivided; on‘the death of A, the possible shares of the three sons would be enfarged to
~ one-third; and if B were subsequently'to die without issue, the shares of C and D would be
enlarged to one-half; as C and D married, their sons E, F and G would enter into the family, they -
acquire an interest in the property, but that interest again would be shifting interest, depending on
the state of the family. If C were to die leaving only two sons E and F and they claimed a partition
against D, E and F would each take one-half of one-half, and D would. take the other half.
However, if H had previously been born, E, F and H would each take one- thlrd of one-half, i.e. one-
sixth each. If they put off their claim for a division until D and G had both dled «E,.F. and H would
each take one-third of the whole.

~

|
D
|
G

—d

XI

E K

t\ote that on a pariition between ¢ and D after the death of Aand B, C would take one-half and D
-would take the other half. If C is dead, his i issue E, F and H-will take per stripes as regards D, i.e.
they will take the one-half share of C, and D WI|| take the other half, but as regards each other, they
will take per capita i.e. each will take an equal one-srxth share.

Females are Coparceners : T
By virlue of Hindu Succession (Amendment) Act, 2005, now the daughter of a Mitakshara
coparcener js als a- coparcener mhm;ownoghtandm the same manner as a son..
Note: -
* Sections 6, 8 and 30 of the_ Hlndu Success:on Act, 1 956 have altered’ to a treat extent, the concept
- of succession in.g Mitaksha coparcenary(dlscussed later).

COPARCENARY PROPERTY

Obstrrict dggand Unpbstructed Herrtage
0 {Prope in wh %:ﬁ person acquires an interest by birth is called unobstructed heritage,
%! ap atndha daydrbecause the accrual of the right to it is not obstructed by the existence of the
: O met Plopepty inherited by a Hindu from his father, father's father, or father's father’s father, but
{9 his fraternal grandfather, is uEbstructed heritage as regards his own male and female

' w after commencement of the dindu_Succession (Amendment) Act, 2005 a daugfhter of a

-Mrtaksh icoparcener also acquires an intapest by birth in the Mitakshara coparcenary property.- :

J Property he right to which accrues not tpy birth but on the death of the last owner without leaving a

male and female i$sue, is called obstrutcted heritage. It is called obstructed, because the accrual

of right to it is obstruicted by the existence of the owner. Property which devolves on parents,

brothers, nephews, uncles, etc. upon the death of the last owner, is obstructed heritage. These

relations do not take a vested interest in the property by buth "Their right to it arises for the first

“time on the death of the owner. Until then: they have a mere" spes successionis or a bare chance
‘of succession to the property. :

o Example - A inherits certain property from his brother. A has ason B. The property is obstructed

in A's hands. B does not take any interest in it during A's life. After A's death, B will take it as A’s
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heir by succession. The existence of A is an obstruction to the accrual of any rights in the properly
to B.

Classification of Property
* According to the Hindu Law, property may be divided into two classes -

(1) Joint'family property or coparcenary property

* (2) Separate property (includes self-acquired property)
Jornt family property may be divided (according to the source from which it comes) into:

- (1) Ancestral property, and 7
~. {2) Separate property of coparceners thrown into the common coparcenary stock..

Classification of Property
i
i

H

t

Joint family Property Separate Property

]

Ancestral Property Separate Property of coparceners
thrown in to the common stock

Incidents of Joint Family or Coparcenary Pro‘perty
Joint family or coparcenary property is that in whrch every coparcener has a joint interest and a
joint possession. g —_—— s =

Joint family or coparcenary property —-

(a) Devolves by succession not by survrvorshrp
(b) Is the property in which the male and female issue of the coparceners acqurres an
interest by birth. '

Ancestral Property

#then oliim to hol,

.' :-{

Property inherited from paternal ancestor ~ The essential feature of ancestral property
___according to Mrtakshara laW.js that the sans, grandsons and great-grandsans also a daughter of a
Mitakshara coparcener of;:.;the person who inherits it, -acquires an interest, and the rights attached to
such property at the or
immovable, from,his fath
 regards his male i ;
he inherits the prog erty, f;je holds the property as absolute owner thereof However if a-son, son’s

rfather’s father or father's father’s father it |s ancestral property as

y 'ecome ent tled to an interest in it by the mere fact of their birth in the family, and A cannot

Al ® property as absolute ownernor can he deal with the property as he likes.

,«z’fﬂf a persoﬁ:‘mhentmg property from another one of his three immediate paternal ancestors

_ h%sggo%on son's son, or son's son’s son, the property is his absolute propetrty.

Example -Succession under the traditional Hindu Law. When a son inhenits the property
om his father vis-a-vis sons, he takes it as joint family property. Hindu Succession Act has

\giroduced a-new set of heirs when-a-Hindu inherits the property from his father under

t ~ section 8, Hindu Succession Act, he takes as his separate property.

-

-. Property obtained by a gift or will from paternal ancestor - Where a Hindu, instead of. aIIowmg

his self-acquired or separate property to go.by descent, makes a gift of it to his son, or bequeaths it

to him by will,-the question arises whether such property i is the separate property of the son, or.

whether it is.ancestral in the hands of the sori as regards his (son’ s) issues. -
- In Aranachala Mudaliar v. Muruganatha, the Supreme Court, after a consideration of the texts

-on the subject and the variant opinions of the High Court took the view that the question was

primarily ohe of intention of the door or the testator to be gatheréd from the terms of the deed of

gift or will. If there are no clear words describing the kind of interest intended to be given the court -

would have to collect the intention from the language of the document taken along with the
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surrounding circumstances in accordance with the established canons of construction. The
material question in such cases would be whether the grantor really wanted to make a gift of the
property to his son, or the apparent gift was only an integral part of a scheme to partition the same.
There is no presumption that he intended the one or the other. A, who-had three sons, after giving
certain properties to his wife and other relations, provided that the properties in Schedules A, B
and C of the will, which were his self-acquired properties, shall be taken by his eldest, second and
third sons respectively, and that the sons shall enjoy the properties allotted to them with absolute
rights and with powers of alienation such as gift, exchange, sale etc. from son to grandson is
hereditary. It was held that the property bequeathed to the sons was not dncestral property in their
hands vis-a-vis their own male issues.
o A gift of property made by a father to his son on the occasion of the son's marriage is not
ancestral property in the hands of the son and it is his separate property{ : e
» Sons, grandsons and great-grandsons and now daughters of Mitakshara coparcener
acquire a vested interest not only in the income and accretions of ancestral property, which
accrued after their birth, but also in the income and accretions, WhtCh accrued prior to their
birth. -

When jointly acquired property becomes joint family property

» When property is acquired by a joint family by joint labour-(by way of busrness professmn or
vocation) with the aid of joint family property, it becomes: joint family or coparcenary property.

¢ Even if such property is acquired without the aid of joint family property,.there is a presumption
that such property is joint famity property in the absence of any indication of an intention to the
contrary. .

o The principle applies only where all the.members of a family joirtly acquire the property.
Therefore, when property is acqurred by only some: of the members, no such presumptnon would
arise. :

' Property thrown into common stock

 Property which was originally the separate or self-acquired. property of a member (coparcener) of a
joint family may, by operation of the doctrine: of blending, become joint family property, if it has
been voluntarily thrown by him into the- common stock with the intention of abandoning all separate
claims upon it. A clear intention to.waive his separate rights must be established.

o Where members of a joint family, who have:control over the joint estate, blend with that estate
property in which: they have separate interests, the effect is that all the property so blended
becomes joint family property.

o The basis of the doctfine is the- existence of coparcenary and- coparcenary property, as well as the
existence of separate property of a coparcener

o The doctrine- of bIendlng~WIII apply in the cases where coparceners separate propertles are '

involved. o
Pushpa Devi v. C_ _mrssroner of Income Tax, AIR 1977 SC 2230 - Though she cannot bIend
h separate property With the joint famr|y property, she can make a gift of such property to the joint

he act by WhICh the coparcener throws his separate property into the common stock i |s a untlateral

ac angd:the matter of individual volition. :

' A ]omt Hindu family, consisting of a father and his three sons, owns certain villages,

whrch;are the joint property of the family. The father as the head of the family opens an account
witha Banker, with whom he deposits from time 16 time, the income arising from the villages. The
father also earns a large sum of money evety year and these are also deposited by him with the
banker in the-same account. ‘There is nothing to show that he discriminated tetween the income of
the joint properties.and his personal income.-On the other hand, the evidence shows that he
blended thern both in one general account. Upon these facts, it was held by.the Privy Council that
the self-acquisitions of the father must be treated as joint family property, and that he had no
power, therefore, to dispose them by his will.- ’

o Ifthere is no coparcénary property, there can obwously be no blending or throwrng of self- acqurred
property into the common stock. -

o The doctrine of blending of properhes cannot be stretchéd, so as to include propertres inherited by
a male coparcener from his relations on the maternal side. Such_propertres would be his separate
properties. . . .
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If a member of a joint ta_mily builds a house on ancestral land with his‘_own‘money, the other
members have a claim on him only for compensation for their share of the land:

lncrdents of Separate or Self-acquired Property
A Hindu, even if he be joint, may possess separate property which be|ongs exclusrvely to him. No
other member of the coparcenary, not even his male.issue, acquires any interest in it by birth. He
may sell it, or he may rnake a gift of it, or bequeath it by will, to any person he likes. It is not liable
to partiion, and, on his death intestate, it passes by succession to hrs herrs and not by
survivorship to the surviving coparceners. o

Separate Property
The various types of separate properiies are:-

1.

Obstructed heritage ~ Property inherited as obstructed heritage (sapratrbandha daya) Om
Prakash v. Sanjit Singh the Himachal Pradesh High Court held that’ property inherited by a
Hindu from a person other than his father, grand father or: great grand father is ‘an-obstructed
heritage and character of such property would not remain ahcestral. L T

Gift — It has been all along recognized that the father-Karta has power of makrng grft of small
portion of movable joint family property as a gift of fove and affection.n the hands of a donee

- such property is.his separate property.

Government grant.— Property granted by government to a member of a joint family is the
separate property of the grantee, unless it appears from the grant that it was intended for the
benefit of the farnily. )
: Property lost to family - Ancestral property lost to the family, and recovered by a member
without the assistance of joint family property will be (a) the separate property of the recoverer if
the recoverer.is the Karta of the family irrespective of fact whether the recovered property is
movable or immovable (b)f-the recover is any other coparcener and property is movable the
property will be the separate property of the recoverer (c) in case the recoverer is.a coparcener
other than the karta and property recoverer i immovable property the recoverer will take one-
fourth of it as.its separate property ‘and rest will become joint family property in which all
members including the recoverrng coparcener will have an interest.
Income of separate property =~ The income of separate property and purchases made with
such income wiltbe his separate property T '
Share on partitiofy+ roperty obtarned as his share on pariition by a coparcener who has no -
issue. :
Property held. by solg. survrvrng coparcener — Property held by a sole survrvrng coparcener
' .xrstence who has power to adopt.
,— Separate earnings of a member of a joint family. .

G s of Iearnrng"""‘.uﬁ; <acquisitions made by means of learning are declared by the Hindu Gains
v‘?o arnrng ‘Ct 1930 to be the separate property of the acquirer.

“Gai ns of Lea rning of Science)
m§ of%rnrng or ains of science is also known as vidhyadhana: The term gains df leaming means
all cqt]r iti jperty made substantially by means of learning (of whatever kind). - -

Before 30 rn ome eamed by a member of a joint family by the practice1of a. profession or
- oecupation’ churnng a. special training. imparted at the expenses of the ernt fbmrly -property was-
considered to'e joint family property. 4

After 1930, thie position is governed by the Hindu Gains of Learning Act, 1930 anb accordingly, gains
of leaming are to be the exclusive and separate property of the member of the]ornt famrly who acqurres

(@)
(b

. them, even if -

His learning had been (in whole-or in part) imparted to him by any member of hlstamrly, or wrth the
aid of the joint funds of the family, or with the aid of funds of any member, of the-family; or

He himsglf or his family had, while he was acquiring such leamning, been maintained or supported
(wholly or in part) by the joint funds of tre family, or by the funds of any member of the family.

The above Act came into force on 25" July 1930. It is retrospective in operation, and all gains of
Iearnrng whether made before or after the said date, constrtute the self-acquired property of the person

acqu

irng them.- — -
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Moreover, under the said Act, the term “learning” is given a wide mearning to mean all types of
education, whether elementary, technical, scientific, special or general, and training of every kind for
_pursuing any trade, industry, profession or avocation in fife.

- 10. Property which was formerly ancestral, but was. alienated by the family, and later purchased by a
member out of his self-acquired funds.

~ The difference between coparcenary property and separate property can be summed up as
follows:

Coparcenary Property | Separate Property.
(1) All coparceners have community of interest | (1) Other members of the .family have no
and unity of possession in coparcenary interest in separate propeﬂy
property.
(2) Sons, sor’s sons and son’s son’s sons | (2)No person can acqurre |nterest i separate
acquire interest in coparcenary property by | property by birth.

birth. (Now daughter is also a coparcener) - :
(3) Prior to 1956, a coparcener could not| (3)Even prior.to 1956, separate property coutd
dispose off his undivided interest in be drsposed off by W|II»
coparcenary property by will. =
(4) A coparcener cannot gift -his undivided | (4) The owner of, separate property can gift

interest in coparcenary property, without such property'fto_any person, to any extent.
consent of other coparceners. (5) The owner can freely sell or mortgage his
(5) Subject to certain exception, a coparcener separate property,.

cannot sell or morigage his undivided :
interest T coparcenary propeny, without |  (6)No- questron of partitioriing separate
the consent of other coparceners. . property arises.

(6) Coparcenary property can be partrtroned

Differences between an Ordinary Partnership and Jdtnt Hindu Family Firm is as follows:

Ordinary Partnership—— -~ | Joint Hindu Family Firm . N

1. ltis created by‘actof patties. - - 1. lisacreature of the law.. |
2. Aissueofa partnerdoes not acqurre any| 2. Aissue of a coparcener whether son,
mterest in the partnershrp property by . grandsons, great-grandsons of common

male ancestor as well as a daughter of a
coparcener acquires an interest by birth.

3. It is not dissolved by the death of a
"~ member.

4.t may be dissolved at any time if a
coparcener manifests his intention to
separate himself.

6 A partner has a defrnrte ‘share in the 5. A separating coparcener has no right to
busmeSS _ ask for accounts. .
7. Any partner can bind his co- partners byl 6. _The share of a coparcener is a
debts incurred for the. purposes of the fluctuating one.
partnership business. - o 7. A coparcener, who is not the manager,
- 8. A partner's share in the firm, as well as cannot contract debts for the purposes
his separate property, is. liable for the of the family business. ’
. payment of partnership debts. 8. The separate property of a coparcener, |
. o who is not the manager, is not liable for
9." A minor coparcener's separate property | - the payment of debts of the family

is likewise not liable. . business.
: ‘ 9. TIn the case of minor, only hrs share in
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the firm is’ Ilable his erarate property is
not.

If a member of a Hindu joint family decides to do business in partnership with other persons who
are not members of that family; the case will be govemed by the provisions of the Indian

Partnership Act, and not by the special provisions of Hindu Law. In such a case, neither the other
members of the family become partners, nor can the family, as a unit, be regarded as a partner in

such business. As such a partnership will be governed by the Partnership Act, the death of one of

the partners will (in the absence of a contract to the contrary) dissolve the partnership.

When manager of a joint family enters into a partnership and contributes capital from the joint
family funds. In such a case, contractual refations are established between the third party and the
manager, and no privity of contract exists between the third party and the family as a whole.
Therefore, the manager will be accountable to the family for his share of the proﬂts and business
assets. However, upon his death, the surviving members cannot claim to continue-as’ partners nor
can they institute a suit for the dissolution of the partnership. (Sokkanadha v. Sokkanadha, 28
Mad. 344) The other partner (who is not a member of the family).cannot sue the_surviving
members as partners for the manager’s share of the loss in the business. His only remedy in such
a case would be proceed against the manager’s estate, if any. -

If the manager of a trading family enters into a partnership with strangers for the purpose of
carrying on the same kind of business as that of the family, the members-of the family would be
liable to the extent of their interests in the family property. -
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Chapter - 7

RIGHTS AND POWERS OF KARTA AND COPARCENERS

SYNOPSIS

Who may act as karta

Position of karta

Powers of karta

Duties of karta

Rights ¢f coparceners

Coparcener’s power of alienation

Rights and Remedies of an Alinee of a coparcener's interest
Duty of an Alienee
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. .
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~ the property.

Who May Act as Karta
e The father if living or senior most male member would generally be the manager or ‘Karta' of

the joint Hindu family. Thus it has been held that the father is in ail-case naturally and in the
‘case of infant sons, necessarily the manager of the joint estate. And where father is not alive
and the family consists of brothers, the elder brother in the absence of any evidence to the
contrary should be presumed to be the manager of the family.

= A minor can not be the manager of the joint Hindu family. -
Under the Hindu faw coparcenership is a necessary qualification for the membership of a joint
Hindu family. Before the Hindu Succession (Amendment) Act, 2005 a:female was not a
coparcener, therefore, she could not be karta. But after the Hrndu Succéssron {Amendment)
become a karta of Mitakshara coparcenary, provided she i senrormost coparcner

e A widow was not a coparcener, she had no legal qualification to become the manager of joint
Hindu family. :
In Gangoli v. H.K.Channappa the Karnataka High Court expressed the view that the, mother as
natural guardian of her minor sons can manage the joint family property and: apporntment of a
guardian by court will not be justified. This is obvrously the situation where fathier is dead and
there is no adult male member.

Position of Karta '

The position of karta is sui generic. The: posrtron of Karta is determrned by birth and he is not
appointed by anyone -nor does the consent of other coparcerers is.required. He is entitied to be the
karta because he is the senior most. So long he is alive , may be a ‘_ged infirm or ailing he will continue to

. be the karta. Thus karta can not be removed. Whether insanity or other- dlsquallfrcatlons will defeat his

right is not clear but it seems that in such a case the next senior- male member will take over. The
relationship between him and other members are not that of principal or agent or partners. Needless to
say, he is the head of the family and acts on behalf.of other members, but he is not like a partrer, as his
powers are almost unlimited undoubtly he is_the master of the grand show of the joint family and
manages all its affairs and its business he stands in fiduciary relationship with other members but he is
not a trustee. Ordinary he is accountable to noné unless charge of misappropriation, fraud or conversion
are leveled against hlm under Dayabhaga law his position approximates more closely to that of a trustee
than" under the Mltakshra Iaw as under Dayabhaga |aw he is liable toarccommt for his past deahngs with

Powers of the Karta' ;

As Iong as the famrly arns joint, his authority cannot be revo_t(ed. The special powers of the Karta

1)F owers over the i mcome and éxpenditure of the family

2} Rower of alienatl »of joint family property for legal necessrty or for benefrt of the estate
3) Powert ontracttfébts

4} Power to'dckngledge debts

) Powei? 0 start a new business

) Powert@gwe a valid discharge

) Power tofefer disputes to arbitration

) Power to represent thé joint family i in suits and other proceedrngs
)

0

Power to comprorise
) Power.to enter into contracts -

(
(
(
{
R
6
g
(8
9
(1

(1) Karta’s power over income and expenditure

The Karta of a joint Hindu family has completecontrol over. the'income and expenditure of the joint '
Hindu family. -

“The family purposes for which the Karta is authonsed to spend the famrly income are the maintenance,
residence, education, marriage, sradha and other religious ceremonies of the coparceners-and their

- families. A Karta -cann'ot, however, misappropriate the family funds or misapply them to purposes other
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than those of the family. If he does so, he is liable to make good atl such sums fo the other members of
the family. :

(2) Karta’s power to alienate coparcenary property

a. Legal Necessity

b. Benefit of estate :

c. Acts of indispensable duty for religious , pIOUS or charitable, purpose ' - :
When karta exercise power of alienation in above three cases the consent of other coparceners will be
implied. Karta can also alienate the property even'if none of the above cases exists but with thte consent
of other coparceners.

An alienation of the Karta which is nenther for a legal necessity nor for the bene‘f{t\of the-estate, and
which is made without the consent of the other coparceners is not, however vond a“) gltuo it is merely
voidable at the option of the other coparceners. Until they av0|d it, such an nationE maing valid and
binding.

From the decided cases, however, one can give the followmg as\\elxamplesf._
necessity, viz. — :

(b) Payment of Government revenue. x

(c) Payment of debts which are payable out of the’ family property..

(d) Payment of debts due to the landlord, or p<aymeﬁt tﬁde\r a
favour of the Iandlord

,_.,| necessnty or family
oN

(f) Costs of defending the head of the jOIﬂt famlly or. any otherfoem
charge.
() Maintenance of coparceners and iheil daughters /\
(h) Marriage expensés of coparcener 'their daughters.
(i) Performance of funeral and other ceremonies. - N ) > S
(i} - Costs of building a residential house for the family. .
(k) Sale of family property for conveniently adjusting the shares’ 0‘? th&members of the family.
(I) Expenses for augmenting the meansof livelifi dio th? famtly, essitis risky or speculative. -
(m) Similar purposes provided that these p:" rposes be met eu of the income of the family or
the cash on hand. g :
Examples of transactjons Wthh have been hetd to be for the beQefT(St tDe estate, JUS'(lf)ﬂnO alienation

&,.

t ‘

(a) An advantageous a

o
_ made in the\terests of the family;
(b) A sale-of small sh res

a n different wllages for the purpose of acquiring a
q |n\0ne vlttage,\ S
(c ) Assale ofj jOl t, Ji: wh|c is Lht clive and lnconvemently situated, for the-purpose

of investin pr s ina betteﬁﬁ”e ofproperty; -
P%g‘ale of%
A%Jflh Municipality fag pulling it do
pmal ing addition W%o,%rld improvieents upon, the family house; and
| IOI'I land with\a yiew'to defeat a claim of pre-emption.

t,,, efof a joint famll s to afathe he has two additional powers, viz. -

& asonable fimits. -
pTéperty (including his son’s interests therein) to
own personal benefit, provided -the -debt was-an
'\egjal or immoral purposes.

Hanooman Pra a(@& at Babooee ( 1856)) The leading case on the subject of alienation for

necessity is Hungoman Prasa se. In that case, their Lordships of thre- Privy Council said:
rager for/a nt hei iparge an estate not his own is under the Hindu law, a

limited and quaiified\pawer~t éan only be exercised rightly in a case of fieed , or for the benefit of the

:f' riglapldated condltlon\}rt pect of which a notice had beef received from

....,
. . ’
N - . » »



bound to inquire into the necessities for the loan, and to satisfy himself as well as he can, with reference
to the parties with whom he is dealing, that the manager is acting in the particular instance for the benefit
of the estate. However, they think that if he does so inquire, and acts honestly, the real existence of an
alleged sufficient and reasonably-credited necessity is not a condition precedent to the-validity of his
charge, and they do not think that, under the circumstances; he is bound to see the application of the
money....... The purposes for which a'loan is wanted are often future, as respects the actual application,
and a lender can rarely have, unless he enters on the management, the means of controlling and rightly
directing the actual application. Their Lordships do not think that a bona fide credltor should suffer when
he has acted honestly and with due caution, but is himself deceived. -

The question in Hanooman Prasad’s case was as tothe extent of the power of a mother as manager
of the estate of her minor son to alienate the estate. The case related to a morigage created by the
mother, but the same principles apply to a saIe The principles laid down in that case have been held to
apply to alienations by: o

a) The manager of a joint family acting on behalf of minor members of the family.

b) A Hindu widow and other limited heirs of property inherited by them from males.

c¢) Managers of religion endowments.

d) Managers of the estate of lunatics.

(3) Power of the manager to contract debts

The manager of a joint family has an implied authority to contract debts and p|edge the property of the
family for family’ purpose, such debts are binding on the members of the ]omt family. However, the
manager himself would be liable personally also, and not only to the extent of his‘interest in the property
but he berng a party to the contract.

{4) Power of the manager to acknowledge debts _
_ A manager of a joint family has the power to acknowledge a debt, but he has no power to relinquish a
- debt due to the family. Nor can he pass a promissory note to revive a débt which is already time-barred.
{5) Power to glve a valld dlscharge '
The Karta has.the full power to give a valid discharge for all debts due to the family: Thrs power is
absolute, and can be exercised even when there are dissentions in the family. If one of the members is a
minor, he can not cIaim benefit of section 7 of Limitation Act.

(6) Power of the manager to refer a dispute to arbitration

~ Karta has the power to refer disputes (relating to joint-family property) toabﬂatlommovrded he does

so bona fide, i.e. without any fraud or collusion, and for the benefit of-the-family.. Other members of joint
family, including minor are bound by the reference and consequently.by the award made upon it.

{7) Power of the manager to represent the joint famrly in suits and other proceedings -

The manager of a joint family may sue or be sued in-respect of any transaction entered into by him as
the manager of the family, and if a decree is passed against him in such a suit, it would be binding on all
the members of the famtly If-a member of the joint family contends that what the manager did was
beyond his power, stich a person is not properly represented by the manager and ought to be joined as
a party fo the suit. % , , )

4 Sthe. power to enter into a compromise-also.
Duties an habrlrtles of the-manager
a) Duty 1o render accounts — Karta is duty bound to render amounts - ti) the’ other coparceners
: regardrng his dealing with the coparcenary property and income thereoTBut a karta is not liable -

to account for his past dealings with the family property unless fhere is ctear proof of
misappropriation or fraudment use of the family furids or estate by him.

o,

© QO O
M e e

Duty to recover debts due to the family. _ .7 .
Duty to spend reasonably. - : .
Duty not to start a new busrness without the necessary consent -
Duty not to alienate coparcenary property :

N

Rights of coparceners:- : - . T
T Right tofoint pwnerstip - - ' .-
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Right to joint possession, enjoyment and use of joint family property
Right of maintenance

Right to challenge and restrain alienation when improper

Right of alievation

AR

Coparcener’s power of alienation

(1) Gift of undivided interest

A coparcener cannot dispose of his undivided coparcenary interest by gift. As such a transaction is
altogether void; there is no estoppel which would preciude the donor from asserting his right to recover
the property which is transferred. However, he can make gift inter vivas with the, consent of other
coparceners provided it is in favour of all coparceners.
(2) Disposition by ‘will’ of undivided interest

Under Section 30 of the Hindu Succession Act, a Hindu can now dispose of his mterest in, coparcena ry
property by will or any other testamentary disposition. -

(3) Sale or mortgage of undivided interest
In the State of Tamil Nadu, Madhya Pradesh, Maharashtra and GUJarat
mortgage or otherwise dispose off for value, his undivided rnterest in coparcene
consent of the other coparceners. '
However, in the States of West Bengal, Bihar, Orissa, Punjab and U P
even for value, his-undivided interest, without the consent of the |
alienation is for a legal necessity or for payment by a father of his ante
other coparceners is necessary, even if the aI|enat|on is made in favou
family. (Chandarv Dampat, 1894, 16 All. 369)

r_rce'rft’er.i?can sell,
/ property without the

., No caparcener can alienate,
her coparceners, unless such
nt-debts. The consent of the
a coparcener of the same

@

(4) Alienation in execufion of a decree
_The undivided .interest of a coparcener can be taken in executron of a degree against him for his .

'separate debts.But attachment before death

(5) Renunciation : '

A coparcener has a power to renounoe his lnterest in the joint famrly property. Consent of other
coparceners is not necessary. It does not resu nr-g'eneral partition. Renunciation to be valid must be of
the entire interest in favour of the entrre' hody of coparceners. Renunciation of share by a coparcener in
favour of his wife is~he renouncing. coparcener remains a member of joint family, his sons

" including sons born to him; ter renuncratron can not depnved of the|r in the joint fam|ly property but if

by will @%ever He the will operates from the date of the death of the testator if a coparcener comes

into existengg or in the womb' of mother before his death, the will would not take effect, and the property
would pass B& :Succession. The sole surviving coparcener can not alienate the interest of any female
vested in her by virtue of operation of section 6 Hindu Succession Act- :

RIGHTS AND REMEDIES OF AN ALIENEE OF A COPARCENER S INTEREST

(1) No Right of jOInt possession

The purchaser of an undivided intefest of a coparcener in specific property —

(a)Ata Court sale in the State of West Bengal and U.P., or

(b) At a Court sale or a private sale in the State of Tamll Nadu, does not acquire a right to xomt
p'osse_ssmn with the other coparceners. He 13 only éntitled to compel a partitionof such property..
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In Maharashira and Guijarat, if the purehaser is a stranger (i.e. not a coparcener of that family), and
has not obtained possession of the property, he cannot be given joint possession with the other
ceparceners, and his proper remedy would be to sue for a partition. But, if such a person has obtained
possession, the non-alienating coparceners are entitled to have joint possession with him.

(2) Right to partmon

In Tamil Nadu, Maharashtra and Gujarat, the purchaser of the undivided interest of a coparcener in-
some specific property belonging to the joint family, is not entitled to a partition of that property alone. - -
His only remedy would be a suit for general partition. But in Allahabad and Calcutta, the-purchaser need

not file a suit for a general partition, and that he is entitled to sue for a partition of that specific property.

The other coparceners (i.e. the non-alienating ones) are entitled to sue the purchaser for 2 partition of
the alienated property, without bringing a suit for general partition. But one of such;coparceners cannot
sue the purchaser for his own share of the alienated prcperty. (Shyam Sunder vi: Jagannath, 1923 2
Fat. 925) .

{3) Right to sue for partition after vendor’s death =
The purchaser of the interest of a coparcener may sue for part|t|on e.,‘ after the death of the
coparcener. His right to partition is not lost by the death of the copaye :
(4) Right to share on partition 5 .
The share to which a transferee is entitled on a partition is the
entiled at the date of the alienation, and not at the date when th
possession of such property.

hich the transferer was
transferée seeks to take the

(5) Equitable right of the purchaser on partltlon

The alienee of a specific property or of the: undrwded interest of a ooparcener in such property has on
a general partition, an equitable right to havi lienor’s share in that property, as the
case may be, assigned to him, if it could be done without tnjustlce
there may be equities between the coparceners or\,.Ilabllmes attaching to the alienor’s share, which may

render it inequitable or impracticable to do_so. In siich a ¢ase, the alienee is entitled to recover from his -

alienor, property of an equivalent value out of the;pl;opertles allotted to the alienor for his share in
substitution of the property alienated. In m" dng adjﬁstments the court will take the value of the
properties at the time of the division and :not at:'fhé tlme of the sale.

It has been held by the Madras High Court i ln Sabapathr v. Thandavaroya, that such equitable relief
by way of obtaining substptyteo” property é‘% %%f be claimed by or granted to a purchaser at a,_court sale,
there being no warranty of’tj}ie %t stich, sale 3Rd no privity of contract between the auction purchaser and

- the judgrnent-debtor. This déctéronevrf é}followed by the Bombay High Court in Chrdambargauda V.
Channappa. ; o

(6) nght to mesne P"Oﬁis 3 o
The ol haser f the ip t§1 fof a coparcener is not entitied to mesne (past) profits between the date

of th pﬁ se an the ate of the suit for partition. Where, however, there is a partition of the family -

wnth ta d|‘
me] b”grs of
suoh pr ;_p s

|sion oF~ arty by metes and bounds, the purchaser of the undivided share of one of the

(T No Rrgﬁ'i"sto sue for specific performance : :
_ If, before théxcomp|et|on of the sale, the coparcener who has sold his interest dies, the purchaser is
_ nevertheless entitled to sue for specific performance of the agreement for safe.

(8) nght to rmpeach previous -alienations
The purchaser of the entire interest of the whole family in the coparcenary property which is alienated,
is entitled to challenge or object to the previous alienations in respect of such property.

(9) Purchaser takes subject to equities : :

The transferee of a coparcener's interest takes the property subject to all the charges, encumbrances
and liabilities affecting such property or the coparcener's interest therein. Thus, for instance, the
purchaser of a son's undivided family property takes that interest subject to the liability attaching to such
- interest to pay the personal debts to his father, provided such debts are not tainted with ifimoraltty. o

54

-the other coparceners.. However, ..

the familyel entitled to claim mesne proflts from the members who are in possession of _




Examples: :
1. A mortgages certain ancestral property to M. Subsequent to the mortgage, a son B is bom to A.

Thereafter, a partition takes place between A and B, and the mortgaged property is divided between
them equally. M then sues A and B for a sale of the mortgaged property. B objects to a decree against
his half share. B's objection must be overruled and a decree passed-for the sale of the whole property,

~ as the father was entitled to the whole of the property at the date of the mortgage. (The same principle
applies to sales.) :
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- Chapter-8

PARTITION AND REUNION.

SYNOPSIS

(1) What property is divisible on partition
(2) Persons entitled to a share on partition
(3) Restraint against partition
(4) Allotment of shares
(5) Partition how effected
(6) Re-opening of partition

(7) Effect of partition

(8) Reunion

(9) Partition created by so-called will
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Meaning of Partition
According to Mitakshara law partition means two- thlngs
1. Severance of status or interest and

2. Actual division of property in accordance wrth the shares so soecmed known as part|tron by metes ‘

and bounds.

Partition under Mitakshara law may.be deflned as, the crystallization of the fluctuatmg interest of -

a coparcenary in to a specific share in the joint family estate.

» The only property that can be divided on a partition is coparcenary property

» Where property is in its nature indivisible, as for instance, in the case of anrmals fumiture, etc. it
may be sold and its value distributed; or it may be valued and retalned by-ene: coparcener
exclusively and the amount credited to his share. ;

» Family idols and places of worship are not divisible. They may be heId ) the members,ln turns,
or the court may direct possession to be given to the senior member wit fl,iberty«.to. the other
members to have access to them for the purpose of worship: LA i

o Aright of way will be presumed to have remained joint, if' there 1S no evrdence that it was allotted
to a particular member at the time of partition.

» Where a coparcener, who is joint with his male and female rssue separates from his father,
brothers, or other coparceners, the property allotted to him at the’ partltron is separate property as
regards the divided members, but ancestral as regards his male and:female issue.

¢ If no partition can be made without destroyrng the: intrinsic value- of a property, then a money
compengation should be given mstead of the share whrch .would fall to a coparcener by part|t|on

The following should be deducted first: fromithe Joint family’ property .

(1) Joint family debts; which are payable otit:of the joint family property

(2) Personal debts of the father not tamted wrth immorality. '

(3) Maintenance of dependent female members and of disqualified heirs.

(4) The marriage expenses of unmarried; daughters

(5) Where a partition takes place between, the:sons, provision must also be made for the funeral
ceremonies of the widow and the mothe f;_the last male holder. .

mstance of the foIIowrng -

reat grand son:- Under the Mitakshara Law the right of a son , grandson

1. Son Grandsona
3k as weII as every other adult male member of the coparcenary to

e 3,.:. ran s

_ rother collaterals. :
gparceners:- Before the Hindu Succession (Amendment) Act,2005 Mitakshara

e 'manner as the son.

reopen thé -partition to-receive a share equal to that of his brothers.’In the case of a son bomn

as well as borgotton after the partition if his father has taken a share for himself and.

separated from the other sons then the after born sen is_entitled to his father's share at the

partition and also his separate sons and is not entitled to-reopen the partition. The same - ’

principle: would now apply in case of a daughter of a coparcener. Who'is a coparcener in her
own rights after the commencement of the Hindu Successtion (Amendment) Act,2005

4. lllegitimate sons:- An illegitimate son among the three regenerate classes having no vested
interest in the property, can rot demand a partltron but he is entitled to marntenance out of his-
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sonsisted of only male members.and female’ were not membersof. it Hindu
‘,  (Amendment) Act, 2005 has substrtuted section 6 of the Hindu successron Act " -

Her bom Sons and after bom daughter of a coparcener:- After bom sons may be considered* -
in tWo sets. Firstly those born as well as begotton after partition and secondly.those born after} A

- partition but begotton before it or those in their mothe womb at the time of partition. A sonin-~
mother's womb at the time of partition is treated in point of law in existence and is entitled to.
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father's estate. The Madras and the Allahabad High Court held that the illegitimate son of

sudra may enforce a partition against his legitimate brothers but not against his father. But .

Calcutta High Court held that the share of an illegitimate son is half of that a legitimate son.In

velliyyappa chetly v. Nataraja1931 the privy council appeal the Madras decision and held that

the illegitimate son'is not entitled to demand a partition of JFP though he is entitled as a
. member of the family to maintenance out of that property:

5. Adopted Child:- An adopted chid is treated as a natural born child and therefore he would be
entiled to demand partition any time after adoptron ‘Now under Hindu Adoption and
Maintenance Act,1956 and adopted child is entitied to a share equal to that of natural born
child on partition (Sec 12 HAMA 1956).

6. Minor Coparcener:~ The right of minor coparcener is same as that of . major coparcener
however a minor is a person of immature intellect and the the court actifg'ds parens patriae
has duty to protect minor's guasdian or the next friend of guardian may: file a suit for partition
on minor's behalf and the court has to see whether partition is for the benefi
If itis not for his benefit them partition will not be allowed. e

7. Alienee:- A purchaser of a coparcener’s interest in a court sale of i

. coparcener has such a power the alinee can demand partition.

Persons who take share on partition:- There is another categ
have no right to partition but if partition takes palce are entitled to share. ;
1. Father's wife:- On a partition between her husband and het.son the Wife is entitled to a share

equal to the share of son. If no share is alloted to her, she can. get the partition reopened.
. 2. Widowed mother:- A widowed mother has a right to take equal;share to that of a son if
- partition occurs among the sons (Mother and step mother each take a share equal-to the

share of a son) =

3. Paternal grand-mother:- She would be entrtled fo share only If partition is between her
_grandchildren or between collaterals and her-own chrldren berng dead. She gets a share
equal to that of grandson. ' :

Foint family who

4. Copatceners widow:- The widow of a deceased coparcener takes the same share in property o

which her husband had at the trme of partltlon

(3) Allotment of Shares

Shares on partition-#
On a partifion betwee
rules: : _
(1) Ona partrtron hetweenig: father and his chrIdren each child takes a share equal to that of the
joint AR ly consists of a father and three sons, the property will be divided.into
, 8achBkthe feur \hembers taking one-fourth.
' " ot fa 3 _y ists of brothers, they take equal shares on a partrtron
S pefstripes (i.e. according to the sfock) as regards every other branch, but the
¥ branch take per capita as regards ‘each other. This rule applies equally
Sidre all by the same wife or by different wives [illustrations (a) and (b)].
is that partition should be made rebus sic stantibus as on the date of the suit, i.e.
Adition of the family as on the date of the suit. Accordrng to the Madras High Court,
be applied at the first partition only and not at the 'second partition. The High Court of
siexpressed. agreement with the Madras view. Acco%trng to the. Bombay High Court, .the
rule is'to be apflied at both partitions [see |IIustrat|ons (c )and (d)] \

ai'jornt family, shares are aIIotted accordrng to the foIIowrng

llustrations:

- (a) A dies leaving a son B, two grandsons C1 and C?, there great-grandsons F'-F>.and F* and one
great-great-grandsen K. Here, there are four branches of the joint family represented respectively
by the four sons of A and their descendants. E’s branch takes nothing as K; the only surviving
members of that branch, is outside the limits of the coparcenary, being beyond the fourth degree
of descent from A, the common ancestor. The joint property will therefore be divided per stripes
into three parts corresponding to the remaining three branches, .each branch taking 1/3. The
result is that B will take 1/3, C1 and 02 will take the one-third share of C equally between them,
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each taking % of 1/3, that is 1/6.and F', F? and F* will take the one-third share of D equa||y

between them each taking 1/3 of 1/3, that is 1/9.
A (dead)

|

i

!
3

D (dead)

C (de

1

|
E (dead)

F (dead)

therefére be divided into two
ch, D and his sons Dy, D, and _

represented respef‘trvely by the two sons of A The property i
parts, B's branch taking %2 and C's branch taking % as to B's br
D, will each take Y of 2 i.e. 1/8, each son taking a shaye equ
branch each of the three sub- branches represented by E F and

B (dead) C (dead) %2*3
CF16 - G
F1 | Fz G G '
There ssary conditions partition which bring about a severance of the joint status

4%, Formation of an intention to separate

' -=?_\ eclaration of an intention to separate

The declaratién involves. the expression on intention plus communication of the intention to
server. It is the declaration of intention that actually sever status. The communication of
intention to sever must be communicated to all interested parties. Dr. Paras Diwan is of opinion’
that the interested parties mean here the coparceners only and not the other members of the
- fmily.
Severance of status is effective form the date on which the communlcatron was put in to
transmission. The vested rights accuring between the date of transmission of communication
and receipt of communication are preserved Subha Rao j. in Raghavaimma v. Chenachamma,
. Observed. “If the dectrine of relating back is involved without any. llmrtat|on thereon vested rights

'S0 created will be effected and settléd title may be disturbed.”
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" The Supreme Court laid down in Puitorangamma v. Rangamma that it is now well settled

doctrine of Hindu Law that a member of joint family can bring about his separation in status by a L

definite, unequivocal and unilateral declaration of his intention to separate himself from the
family and enjoy his share in severality. It is immaterial whether the other coparceners in such a
‘case give their assent to the separation or not. :

(1) Partition by father during his lifetime :

The father of a joint family has the power to divide the family property at any moment during his ife,
provided he gives his sons equal shares with himself, and if he does so, the effect in law is not only a
separation of the father from the sons, but a separation of the sons inter se. The consent of the sons is
not necessary for the exercise of that power. A grandfather has no power to bnng about a separatron
among his grandsons. Even if he allots shares, they remain joint.

When under a partition by a father, unequal shares are glven to the sons, the transaction will be
binding on the sons as a family arrangement, it acquiesced in by them. If the partrtron is"unequal and

unfair, it is open to the sons if they are majors to repudiate the partition; but if they are minors, |t is open
to them to avoid it after they attain majority. _

(2) Partition by Institution of Suit
(i) Suit by Adults L

The institution of a suit for partition by a member of a joint famtly is an unequrvocal rntlmatlon of his
intention to separate, and there consequently is a severance of his |omt status; from the date when it is
instituted.

The filing of a suit is strong evidence, but not conclusive evidence of an. rntentron to separate.

When a suit for partition is instituted by members of a joint family, thie-cotirt has power not only to
divide the properties by metes and bounds, but also to effect a separatron of. status without actual
division of the property. - Ep : .

N

{ii) Minor’s Suit for Partition - :

The minor can file a suit through a guardran If the court holds that a division is necessary in the
interests of the minor, and passes a preliminary decree for partition, the divided status of the minor dates
from the date of the institution of the suit and:not from:the date of the preliminary deeree.

It has been held by the Supreme Court |""Redasubhyya v. Akkamma AIR 19589 SC that any such
suit instituted on behalf of a minor coparcenerbrings about a division in status. What brings about the
severance in status is the action of the next friendin instituting the suit, the decree of the court merely .
rendering it effective b crdlng that wha he:next friend has done is for the benefit of the minor. Such -
a surt does not abate’c on athof the ming M_fcan be contlnued by his legal representative:”

(3) Partition by Arbitration ; :
An agreement betrQ/een thei menibers of a Jomt famr]y whereby they appornt arbrtrators for drvrdrng
the joint family pro BHtids among‘ them amounts to a severance of the joint status of the family from the

date thereof. ' ‘
' ;*x,_ er oestnot on insolvency, ceases to be a member of a joint famrty, nor does the
alrenated the whole or part of hrs undivided share, effect a partition between

XNy

s{b};@thers B and C are members of a joint Hindu family. A sues B and C for partition.

the suit, but before the decree, A dies leaving a widow. A’'s share does not pass by
survi¥grship to B and C, but it descends to his widow as his heir, and she as such is entitled to
contin(ig the ‘suit. The resulf would beé the same if A, B and C appointed an arbitrator to partition
‘the property, and A died pendmg arbltratlon _

Partition by Notice

Partition by will -

Partition by agreement

Conversion to another religion

Etc.

ol

Partlal Partition :-The partition of a joint famlly people may be partial elther -
a. Asto property or
b. As to persons separating
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Partial as to property:- It is open to the members of a joint family to make a division and severance of
interest in respéct of a part of the joint estate while remaining their status as joint family and holding the
rest as properties of a joint and undivided family.

Partial as to persons separating:- It is open to a member to separate himself from the other members
~ of joint family and to have his share ascertained and partitioned off. The remaining coparceners without
-any special- agreement may contrnue to be coparceners and to enjoy the remainder as a joint family.

' But the consequence of partrat partition is to be determined from the intention of the parties and intention
thus becomes the main factor in determining whether the properties and the family will contrnue to be
~ joint. : ,

Re opening of Partition :- Under Shastric Law, once a partition is made is irevocable’. However there
are certain exceptions to this general principle. A partition can be re-openediunder the following
circumstances:-
(a) Fraudment distribution of properties unless the person affected by the frau acquresces in
with full knowlwdge of material facts.
(b) If at the time of partition a son (now daughter of coparcene _
reserved for him. e
(c) Son conceived and born after partition can get the partrtrorr ré:
does not take a share on partition S
(d) Adopted son is entitled to re open the partition
(e) Disqualified coparcéner recovering from his drsqualrf catron can. get the partition re-
opened. s

womb and nQ;share is

_pened‘;yvhere the father

Note:- The Supreme Court in Ratan Chettiar v. S.M. Kuppu Swami has'h'eld that a partition effected
between members of the Hindu Undivided family by their own volition.and with their consent can not be
reopened unless it is shown that the same is obtarned by fraud coercron mrsrepresentatron or undue
influence. . e : : .

Re--union :

General Rule—As stated above, according to. Many once a partrtron is made once is a damsel
giving in marriage, once does a man say, ‘| givé “<these are by good men done once for ail and
irevocably.” Therefore, the legal consequences of a partition cannot be controlled be controlled or
affected by the subsequent conduct of parties.

Exception.--—-Re-unjon is, however, an exception to this general rule which is based on the text of
" Brihaspati who says— *He—who, being once separated, dwells -again through affectron with hrS‘T”aTh'GT '

brother or pateinal uncle, is termed “re-united”. '

The Mitakshara, the Dayabhaga and Madras School take this text literally and say that a member of
- ajoint family once separated can.reunite only with the father, brother and paternal uncle. but not with any .
“other relations, as for; example a grandmother or a paternal uncle's son. Hence according to these
schiools, a re-uniopy ‘can Of y take place between-—-

“inva '::gnd inoperative.

P iMithila and the Mayukha Schools the words “father’, brother’ and ‘patemal uncle’
are used in an |Ilustrqtt|ve sense and a re-union can be aggected between others provrded they were
parties to the"‘(_)rrgrnal partition.

In Bhikshari Cha¥n Naik v. Bhaba Bewa the Orissa High' Court reaffirmed the law by observing that
re-union in partrt'oneci estate can happen only between parties to original partition. Therefore it cannot
arise by.adopted- grandson of a coparcener I|vrng with hrs natural father possessrng JOlntly the shares of
branch with that of ariother.

In order to constitute a re-union, there must be evidence on the part of the partres to re-unite in
estate and interest. The mere fact of living together at the same place of residence or carrying on a joint
trade cannot constitute re-union: There cannot be re-union unless there is an agreement between the
parties to re- unite iri estate with the intention to preserve their former status as members of a joint family.

Effect of re-union--The effect of re-union is to revert the United members to their status as .
members of joint Hindu family.
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Chapter-9

THE HINDU SUCCESSION ACT, 1956

SYNOPSIS

Introduction

Definition of certain terms

Devolution of interest in Mitakshara Coparcenary property
General rules of succession in the case of male

General rules of Sucession in the case of female
Property of a female Hindu

Other provisions

Nk whn =
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INTRODUCTION

This Act has added certain clauses in the |rst of class | herrs vrz predeceased granddaughtefs
children.

The Hindu Succession Act, 1956 has-undergone a lot of change by virtue of the Hindu Succession
(Amendment) Act, 2005. The section 6 of the said Act ; has been totally replaced by a new provision.
Also Two sections viz., sections 23 and 24 whichi were drsorrmrnated agalnst woman have been
omitted by the Amending Act, 2005. . , :

By this Amendment Act daughter of a Mitakshara coparcener has been°made a coparcener-in the
Mitakshara joint family property with the same rights and obligations which a male coparcener has and
she is now entitled to dispose of her interest in Mitakshara coparcenary property by:will. The.devolution
of interest of a Mitakshara coparcener in joint Hindu family has been done away wrth by this Amendment
Act. :

CERTAIN TERMS EXPLAINED

~

Agnate and cognate Section 3 (a), (c)

Agnate means a person related by blood or adoption, but wholly gh males ; where as
cognate means a person related by blood or adoption but not wholly through les. The agnatic relation
may be male or female. So is the case with cognatic relation. Where a person is:related to the deceased
through-one or more females he or she is called cognate: Thus son’s daughter’s son or daughter,
sister's son or daughter, mother's brother’s son efc. are cognates. Where. .as.one’s father, grandfather
etc. in the ascending line; father's brother's son etc in the collateral line: or son. Grandson in the
descending line are agnates. .

A.cognate-or an agnate may be in ascendmg or descendrng line.

+ Heir, Section 3(f): It means any person male or female, who succeeds to the. property of an
intestate under this Act. The ‘term ‘heir’ is contrary to reversioner. Reversioners had only a
chance of Succession where as heir is the person male or female who has immediate right to
inherit the properties of a deceased dying intestate. :

» Intestate, Section 3(g): A person is deemed to die intestate in respect of property of which he or
she had not made a testamentary drsposmon (wilD).

*» Related, Section 3(j): Means related by legitimate kmshrp Kinship is created by blood or under
Hindu law by adoptron Legrtrmacy depends upon marnage law and is to be determmed
accordingly. _

- Provided that illegi i eychrldren shaII be deemed to be rélated to their mothers and to one
another and their Iegrtrmate descendates shall be deemed to be refated to them and to one

another and. .by word: expressrng re|atronsh|p or denoting a retatrve shall be consfrued
accordrngly -

g5sion Act, 1956 deals wrth both testamentary (Section 30) and rntestate

..\'

(1) ]
Family governed by the Mrtakshara law, the daughter of a coparcener shall-— N

{a) By birth become a cobarcener in her own right in the same manner as the son;

. {b) Have the same nghts in the coparcenary property as. she wouId have had if she had been & _
Son - .

(c) Be subject to the same lfabilities in respect of the said coparcenary property as that of a son, and
any reference to a-Hindu Mitakshara coparcener shall be deemed to mclude a reterence to a daughter of
a coparcener:
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-Provided that nothing contained in this sub-section shall affect or invalidate any disposition or
alienation including any partition or testamentary drsposrtron of property which had taken place before
the 20™ day of December, 2004. 2) Any
property to which a female Hindu becomes entitled by vrrtue of sub-section (1) shall be held by her with

~ the incidents of coparcenary ownership and shall- be regarded, notwithstanding anything contained in
this Act or-any other law for the time berng in force in, as property capable of being disposed of by her by
testamentary drsposrtron (3) Where a Hindu dies
after the commencement of the Hindu Succession (Amendment) Act, 2005, his interest in the property of
- a joint Hindu family governed by the Mitakshara law,. shall devolve by testamentary or intestate
" succession, as the case may be, under this Act and not by survivorship, and the coparcenary property
shall be deemed to have been divided as if a partition had taken place and,----
. (a) the daughter:i§ dliotted the same
share as is allotted to a son; o (b) the share of the pre-deceased son or a
pre-deceased daughter, as they would have got had they been alive at the time “of; partition, shall be
allotted to the surviving child of such pre-deceased son or of such pre-deceaged daughte and:
{c) the share of the pre-deceas;
* son or of a pre-deceased daughter, as such child would have got had he or s
the partition, shall be allotted to the child of such pre-deceased child of the
deceased daughter, as the case may be.
Explanation-—-For the purpose of this stb."se interest of a Hindu
~ Mitakshara coparcener shall be deemed to be the share in the property. that wo d have been allotted to
him if a partition of the property had taken place immediately before his'death, irrespective of whether he
was entitled to claim partition or not. (4) After the commencement of: the Hindu Succession
(Amendment) Act, 2005, no court shall recognise any right to-proceed against a son, grandson’s or
great-grandson for the recovery of any debt due from his father, grandfathier or great-grandfather solely
on the ground of the pious obligation under the Hrndu law, of such son, grandson or great grandson to
.discharge any such debt:
) Provided that in the case of any debt,.contracted before the commencement of the Hindu
: Successron {Amendment) Act, 2005 , nothing contarned in thrs sub-section shall affect-— (@) the
. right of any credrtor to proceed agarnst the son, grandson or great-grandson, as the case may be; or
(b) any alienation
made in respect of or in satisfaction of, any such debt, and any such right or alienation shall be
-enforceable as if the Hrndu Succession {Amendment) Act, 2005 had not been enacted. '
Explanation---For the" purposes of
clause {a a), the - -expression “son”, -“grandson”, or great- g@rdson shall be deemed to refer to the son,
grandson or great-grandson, as the case may be, who.was born or adopted prior to the commencement
of the Hrndu Successron (Amendment) Act, 2005.
(5) Nothing contained in this section shall apply to a partrtron whrch
has been eftected before the 20" day of December, 2004.

’ Explanatron-—-For the purpose of this section * partrtron means any partrtron made
by executron of a,deed of; pgr:trtron duly regrstered under the Registration Act, 1908 (16 of 1908) or
partrtro?tﬁgf‘%ted by decree of a court.

o Befor@% mending Act, Mitakshara coparcenary consisted of male-members only. Now
: Mrtaksh ?coparcener has also been made a coparcener. The principle of survivorship
%%by this amending Act and a Mrtakshara coparcenary would be divided after the

. death ofa‘“?;,parc er _

-~ al . ) .
Post améfdrnent daughters are entitled to share in ance%ral property in the capacity of a coparance )

The amendement gives the right to daughters from 2005 éand not merely.to daughters who were born
after 2005. The daughters have been brought . at par with sons and it has removed gender
discrimination and has brought this provision at par with Articles 14 and 15 of the constitution.

Gurupad Khandappa Magdum v. Hirabhai. Khandappa Magaum and others 1978 SC The
Explanatron to section 6 that is legal fiction should be given its due and full effect. The assumption which-
the "statue require to be made is ‘that a partition had in fact taken place’ between the deceased and
coparceners rmmedrately before the death. This interpretation will further the legislative intention with
v — re‘gard to the enlargement of the share of the female herrs qualitatively.
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State of Maharashtra v. Narayan Rao 1985 SC it was held that Gurupad case has to be treated as an
authority only for explanation | to section 6. It is not an authority for the proposition that a female
member cease to be a member of the family on the death of a Male member whose interest devolve on

her without her volition to separate herself from the family.

_ Daughter

GENERAL RULES OF SUCCESSION IN THE CASE OF MALES: SECTION 8

. The property of a male Hindu dying intestate shall devolve according to the provisions of this

Chapter—

a) firstly, upon the heirs, being the relatives specified in class | of the Schedule; .,

b) secondly, if there is no heir of Class | then upon the heirs, being the relative
of the Schedule; |

c) thirdly, if there is not heir of any of the two classes, then upon the agnates of t
d) lastly, if there is no agnate, then upon the cognates of the deceased. %

peciﬁed- in class I

ceased; and

HEIRS IN CLASS | AND CLA
Class |

ORDER OF SUCCESSION
Clause (A): Class | of the Schedule

£

i this Act are;
Son

Widow -
Mother

~ Son of a predeceased son
Daughter of a predeceased son
Son of a predeceased. daughter

-These are heirs in G
of the S¢ v iske
simultanecusty and e the
exclusior: of all sther hoirs.
{Section §)

Widow of a predeceasgd:
_ Sonofa prege’éeased datighter of a predeceased daughter

_Daughter o apre gﬁ\cea“S&%daughter of a predeceased daughten
3 pr"ecfeaéed son of a predeceased daughter

_

Th‘_xpressmn son’ used in Class | of the Schedule has not been def ned in the Act. It

includes both a natural son and a son adopted in_accordance with the law relating to adoption

. among Hindus in force at the time of the adoption. "A son given in adoptlon loses all the rights of

a son in his natural family including the right of claiming any share in the estate of his natural
father or any share in the coparcenary property of his natural family.

) Where a son is born after adoption to the adoptive father the. adopted son js entitled to mhent
- just as if he were a natural-born son and is now entitled to the same share as a natural-born son.
(i) Posthumous son

A son of the intestate, who was in the womb at the time-of the death of the intestate though
subsequently born, is to be deemed for the purpose of succession as if born before the death of

the mtestate - - - v - -
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(i) Son born after partition .

When there has been a partition of joint famity property between a father and his sons and
thereafter a son is bom to the fathér, the son will take an interest by birth in the property .
obtained on partition by the father and the property will be their coparcenary property. In case of
death of the father after the commencement of this Act devolution of the father's interest in such
coparcenary property will be governed by Section 6 of the Act and succession to the father's
separate and self-acquired property will be in accordance with the rules-laid down in Section 8.

(iv) Divided son _
In matters of succession the Act does not differentiate between a drvrded son and a son who
had remained joint with his father or his father and other coparceners except in cases falling
under Section 6 which relates inter alia to the undivided interest of a father in a Mitakshara
coparcenary. The separate or self-acquired property of the father will, therefore, devolve by
succession upon his heirs specified in Class 1 of the ‘Schedule including a son who had
separated from the father as well as one who had continued to remain joint with the father.
Under the old law, the divided son was not entitled to claim any share in separate or self-
acquired property of the father where the father after partition had continued to remain joint with

his other sons or where he had a son born to him after partition and who was joint with him.

(v) Nllegitimate son :

The illegitimate son of a male Hindu dying intestate is not entitled to any share of the
inheritance; not even in case of a Shudra dying intestate after the commencement of the Act. It
will be noticed that the law in respect of the right of an illegitimate son of a Shudra to succeed to
his father is now wholly changed. The illegitimate son of a male Hindu of any caste is, however,
entitled to claim maintenance from the father and in case of death of the father, from his heirs
out of his estate inherited by them so long as the rllegrtrmate son remains a minor and does not
cease to be a Hindu.

£l

(vi) Son born of a vord or voidable marriage

Section 16 of the Hindu Marriage Act 1955 relates to |eg|t|macy of chrldren of vord and
voidable marriages. .

One effect of the above mentroned section is that sons and daughters of parents covered by
it, are to be deemed to be the legitimate children of their parents and entitled to succeed to the
property of such parents asif they were bomn in lawful wedlock.

HMustration.

A and B are the father and mother of S. After S was born B obtains from the court a deciee of
nullity of marriage on ohe of the grounds. mentioned in clause (i), (iv} or (v) of Section 5 of the
Hindu Marriage Act 1955. Notwithstanding, the decree of nullity of the marriage of his parents. S
is entitled to-succeed as an heir to the property of his father. A and his mother B as if he was a
child born in lawful wedlock. The same will bé the status and right in the above case of a daughter
succeed as,__an heir to the property of A and B as if she were a child born in fawful wedlock.

t is a son of a previous marriage of the wife of the intestate, is not entitled to
uqé'eed_ to the property of the step-father. In this case, there is no relationship with the step-
r by full:blood, half-blood or uterine blood. ‘

f.,_,;here a widow or an unmarried woman adopts a child, any man whom she marries
subseguently is deemed to be the ‘step-father of the adopted child. Such child is entitied to
succeed to the property of the mother but not to that of the step-father.

(viii)Son having physical or mental defects

Under the old Hindu Law certain defects, deformrtles and drseases excluded an heir, as for
instance a son, from inheritance. The Hindu Inheritance (Removal of Disabilities) Act 1928,
declared that no person.shall be excluded from inheritance on any of those grounds unless he -
was from birth a lunatic or an idiot. That restricted disqualification also is"now removed by
Section 28 of this Act, with the result that no person is now disqualified from succeeding to any
property on any ground whatever save as provided in this Act.
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Class il

I Father. -
Il (1) Son’s daughter’s son; (2) Son's daughter’s daughter; (3) brother; (4) sister.

. . (1) Daughter's son’s son; (2) daughter's son’s daughter; (3) daughter's daughter's son; (4)

' ',_daughter’s daughter's daughter.
V. (1) Brother s son; (2) sister's son; (3) brothers daughter (4) sister's daughter.
. V. Father's father; father's mother.
-VI'.; Father's widow; brother's widow.
VII. Father's brother; father's sister.
_ VIl Mother’s father; mother's mother.
IX. Mother's brother; mother’s sister.

Explanation — In this Schedule, references to a brother or sister do
brother or sister by uterine blood.

Daughter
(i) Daughter

The daughter, whether married or unmarried, inherits simu .eously”wnh a son, widow and
the other heirs specified in Class | of the Schedule. Each daughter taKes one share that is equal

......

among marned and unmarried daughters Unchastrty ofa daughter is no ground for exclusion.
Since a daughter is an enumerated heir, if a father has'made a gift to the daughter at the time of
her marriage, it would not disentitle- her: clarmrng a share as her fathers heir.

(iiy Ad‘opted daughter

‘Daughter’ would include an adopted daughter A male Hrndu has now the capacity, under
Section 7 of the Hindu Adoptions and. Malntenance Act 1956, to take a daughter in adoption. An
adopted daughter is, therefore, one:pf the heis under Class | of the Schedule. Also, see
‘Relative by adoption’.

(iii) Megitimate d

of a Shudra was drf@réht und@r'. e old Iaw An illegitimate daughter of a Hindu is entrtled to
inherit to her mother. The legitimate daughter of a male Hindu is, however, entitled to claim
malntenancerft@r,n the fathier and in case of death of the father, from his heirs out of his estate
inherited byg themso Iong as'she remains a minor and does not cease to be a Hindu.

2 7> bﬁﬁ
s
M‘*tﬁ ?ﬁ% % 01

; Inother |ﬁ s simultaneously with a son, widow, daughter and other heirs specified in
lg6f.the Schedule. She takes her share absolutely (Section 14). Unchastity of a mother is no
%ar oﬁher shcggeding as heir to her son; nor does divorce or remarriage constitute any such bar.
The Hﬁiﬂu Widow's Remarriage Act 1858, is noi repealed, but Section 4 of the present Act in effect
_ abrog es:the operation of that Act in respect of matters dealt with by it. Even if that Act could apply
tg the paseiof a mother before this Act came into operation. there can be no doubt that the present
sectlod and Sections 4 and 14 of this Act have the effect of laying down,. that her remarriage is no
"bar to, her succeeding as heir to her son and that there can be no dlvestmg of the interest that she
'acquues in his property by reason of a remarriage.

Mother includes adoptive mother because under the old Hindu Law and now under the Hindu
Adoptions and Maintenance Act 1956, an adopted son is deemed to be the- child of the adoptive
parent or parents for all purposes with effect from the date of the adoptron

DISTRIBUTION OF PROPERTY AMONG HEIRS IN CLASS | OF THE SCHEDULE: SECTION 10

The property of an intestate “shall be divided among the herrs in Class 1 of the bchedule in
accordance with the following rules: : '
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Rule 1 - The intestate’s widow, or if there are more widows than one, all the widows together,
shall take one share. '

Rule 2 - The surviving sons and daughters and the mother of the intestate shall each take one
share.

Rule 3 - The heirs in the branch of each predeceased son or each predeceased daughter of the
intestate shall take between them one share. :

Rule 4 - The distribution of the share referred to in Rule 3 -

i) among the heirs in the branch of the predeceased son shall be so made that his widow (or
widows together) and the surviving sons and daughters get equal portions; and the branch of his
predeceased sons gets the same portion;

ify among the heirs in the branch of the predeceased daughter shall be so made that the surviving
sons and daughters get equal portions.

a) Adies leaving surviving him his widow W; a son B; CW widow of a predeceased son C; XW, XS,
XS1 and XD the widow, two sons and daughters respectively of a predeceased son X; a daughter

D1 and DS, DD and DD1 the son and two daughters of a predeceased daughter D as appears
from the following diagram.

A=W
!, { W SeenT :ﬁg.xrrn«na...n-lmn.a-_n,.\. Qre e amg-uy. 4 e PRI A o ¢ i nr, _...,,g
B C X D1 D
(Predeceased son) {(Predeceased son) {Predeceased
=CW = XW daughter)
XS © X1 XD DS - DD DD1

These are among heirs enumerated in,Class | of the Schedule and therefore entitled 1o take
the property of A simultaneously as his preferential heirs. W {akes one share in accordance with -
rule 1. B and D1 as surviving son and surviving daughter take one share each in accordance with
rule 2. The branches of C, X and D get one share each in accordance with rule 3. CW takes one
share as the only heir of A in the branch of the predeceased son C, in accordance with rule 3. XW, _
XS, XS1 and XD between them take only one share as heirs of A in the branch of X the .
predeceased son. XW, XS, XS1 and XD will each take an equal portion of that one share in
accordance with rule 4 (i).

DS, DD and DD1 between them take only one share as heirs of A in the branch of the

" predeceased daughter. D, DS, DD and DD1 will each take an equal portion of that one share in
accordance with rule-4-(ji). tn.distribution W will take one-sixth; B and D1 will each take one-sixth, -

- CW will take. one-sixth as constituting the branch of C; XW, XS, XS1 and XD will take a cne-sixth-
share between them as constituting the branch of X, that is the portion of each of them will be one-

- twenty-fourth of:A’s property; and DS, DD and DD1 will take a one-sixth share between them as
;;.constltutmg the. branch of D, that is the portion of each of them will be. one-eighteenth of A’s

: éuccessmn among agnates or cognates, as the case may be, shall be determlned in
36 with the rules of preference laid down hereunder:

Rule 750f two herrs the one who has fewer or no degrees of ascent is preferred.
Rule 2 - Where the number of degrees of ascent is the same or none, that heir is preferred who
~ has fewer or no degrees of descent.

Rule 3 - Where neither heir is entrtled to be preferred to the other under Rule 1 of Rule 2 they
take simultaneously. : .

COMPUTATION OF DEGREES: SECTION 13

(1) For the purposes of determining the order of succession among agnates or cognates,
refationship shall be. reckoned from the intestate to the heir in terms of degrees of ascent or.
degrees of descent or both, as the case may be.

(2) Degrees of ascent and degrees of.descent shall be computed inclusive of the intestate. = -
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(3) Every géneration constitutes a degree either ascending or descending.

In accordance wrth the rules laid down in Section 12, agnates and cognates may convemently be

divided into the following sub categones or grades: . .

Agnates : : :

b) Agnates who are descendants They are related to the rntestate by no degree of ascent Such for
instance are son's son's son's son ‘and son’s son’s son’s daughter. :

c) Agnates who are descendants: They are related to the intestate only by degrees of ascent and no

degree of descent. Such, for instance are father’s father's father and father's father's mother.

d) Agnates who are collaterals: They related to the intestate by degrees both of ascent and

- descent. Such for instance are father's brother's son and father's brother’s datighter.

Cognates - ' ' B -

b) Cognates who are descendants: They are related to the intestate by no degrees of ascent
for instance are son’s daughter's son’s son and daughter's son’s son's son. B

c) Cognates who are ascendants: They are related to the intestate only by degrees of ascent and
no degree of descent. Such for instance are father's mother's father and mother’s fathefs father.

dy Cognates who are collaterals: They are related to the intestate by degrees bmh of ascent and
descent. Such for instance are father's sister's son and mothers brothers son.’

The following are illustrations of the rules of computation of degrees

a) The heir to be considered is the father's mother's father of the’ lntestate He has no degrees of
descent but has four degrees of ascent represented in order by: (a) the intestate; (b) the
intestate’s father; (c) thatfather's mother; and (d) her father (the heir).

b) The heir to be considered is the son’s daughter's'son’s daughter of the intestate. She has no
- degrees of ascent, but has five degrees of descent represented in order by: (a) the intestate; (b)
the intestate’s son; (¢ )that son sdaughter (d) hér son; and (e ) his daughter (the herr)

c) The heir to be considered is the mother's father's sister's son (that is mother's fathers father's -
daughter's son) of the jntestate. He hias four degrees of ascent represented in order by: (a) the
intestate; (b) the intestate’s mother; (c)-her father; and (d) that father's father and two degrees of
descent represented in order by: (a) the daughter of the common ancestor (namely, the mother’s
father's father); and (b) her son (the heir).

Rules of Preference -

"~ Rule 1- This Rulé is plvotal and enacts that, of two helrs the one who has fewer or no degrees :
of ascent is preferred. It applles to all agnates and cognates and means that of two competing heirs
in the category of agnates or of cognate’s — :

i) * The one who:. has no degrees of ascent, that is, one who is only related to the propositus by
degrees of:desci , _t |s to be preferred to the one who has any degrees of ascent;

agnate:,or the-‘-ff')"nearest cognates, as the case may be, has to be ascertained.. As mong the

. descenidants the order of succession will be in accordance with rule Il and that heir is pre?erred who

egrees” of ‘descent. Thus for-instance among descendants who ‘are” co#nates the -

daughter's “daughter's daughter's son is to be preferred to a son’s son’s sor’s daug ter's son

because the former has fewer degrees of descent than the latter. The application of the rile in case

of ascendants of the propositus, either agnates or cognates, are equally simple. They may, be said to .

grade or sub-category as already stated and become- entilled-to sutceed oniy

| endants of the propositus but having rio degree of descent, they exclude al: -
collaterals. As.regards the ascendants; the"order of succession will be in accordance with the initiaf -
part of rule 1 that, of two"heirs the one who has fewer- degrees of ascent is preferred. Thus 4 for
instance among agnates the father's father's mother will be preferred to the fathier's father's father's

. father, degrees being only of ascent and four and five respectrvely The position of ascendarts that
are coghates i 1s srmrlar
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_ The rule of considerable importance in determining theorder of succession among collaterals
either agnates or cognates. Among collaterals who may be competing agnates or competing
cognates preference is to be given to one who has fewer degrees of ascent than the other and his
“rule of preference is to be applied regardless of the degrees of descent. It is an obvious corollary of
rule | that the order of succession among -coliateral agnates or collateral agnates or collateral
cognates is not determined merely by the total of the degrees of ascent and of descent, because of
-two such. heirs preference is grven to-one who- has: the fewer degrees of ascent. So among two
competing collateral agnates, one who is descended from the nearer ancestor of the intestate is to
be preferred, to one who claims descent from-a remoter ancestor; and among two competing
coliateral cognates one who is descended from the nearer ancestor or ancestress of the intestate is
o be preferred to one who claims from a remoter ancestor or ancestress. Rule Lis pivotal and lays
absolute stress on the degrees of ascent; the fewer the degrees of ascent the narér is the heir and
one with no degree of d5cent at all, is a preferred descendant to another havmg degrees of ascent
tiowever few.

lllustrations

b) The competing heirs are two collateral agnates: (a) brother's son's daugh‘teE
daughter); and (b) paternal uncle's son (father’s father's son). The former wh
of ascent is to be preferred to the latter that has three degrees b ascentit w
order of succession among collateral agnates or cognates
of ascent and of descent because of two such heirs preférence:is pnman‘f
fewer degrees of ascent. In thig illustration if the degrees bot
totalled up both the heirs woutd have been related to propositus b
degrees, say, five. But that is not the rule.

ather's son’s son S

son {father's daughter’s daughter's son) 'Ihe form :
~ eollateral. B

onIy two degrees of ascent is preferred 0|
the heirs are coliaterals and the one wrth
female.

e) The competing heirs are two colfateral cognates: ( ) sister's daughter's daughter (fathers
daughter’s daughter's son's draughter);and (h) maternal uncle’s son (mother’s father's son's son).
The former who has only two: egrees of ‘ascent is preferred to the latter that has three such

. degrees.
f) The compe gt herrs?? WO colaterél_ognates (a) mother's sister's son's (mother's father's
daughter s son's ,xand ?Il;) father's father's son (father's father's father's son’s son). The former

‘who has three degrees of asbeﬁtws preferred to the latter that has four degrees of ascent. Here
both the heigs are- c‘@t;terals and the one with fewer degrees of ascent is-preferred.. It will be
noticed t tgt?grakes‘iao% fference that one heir (the heir preferred) is a cognate ex parte matemna
and therother heg is egft jnate ex parte materna.

The com eting &@r are uterine brother, and father's sister's son (father's father's daughter S son).

“dhe utenire br s two degrees of ascent (of the intestate and of his mother) and the father
S|sters st’)rﬁ stthree degrees of ascent. The uterine brother is, therefore, preferred. The position”
wpuld have ﬁ the same rf instead of-the uterine brother the competing heir had been a uterine

RU’éS’eZ ThIS rule enacts that where the nurT\bers of degrees of ascent is the same or none, that
heir.is préferred who has fewer or no degrees \descent. It applies to all agnates and cognates and
means that

ii) . of two heirs who have no degrees of asctgnt .that is, are descendarits, berng related to the

propositus only by degrees of descent the oné who has fewer degrees of descent is to be
preferred to the other; ) i .

m) of two heirs who have the same degrees of ascent the one who has fewer degrees of descent is
" 1o be preferred to the other. : -

B lustrations

N

a) The competing heirs are twe collateral agnates: (a ) brother's son’s daughter (father's son’s son’s
daughter); and (b) brother's son's con's daLghter {father's son's son's daughter). Both the
claimaints have two degrees of ascent but the fermer has three degrees of descent and the latter
has four degrees of descent with the result that the former is to be preferred to the latter. The
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result would have been the same if the claimants had been the brother's son’s daughter and
brother's son’s son’s son. A male heir it will be noticed is not preferred to a female heir. It will not
make any difference whether the grandchildren and great-grandchildren under consideration are of
the same brother of the propositus or of different brothers. Succession here is not governed by any
doctrine of representation.

in the undermentioned case, the heirs were competing coltateral agnates. The degrees of
ascent were the same and collaterals with five degrees of descent were preferred to those with six -
or more degrees of descent.

b) The competing heirs are two collateral cognates: (a) sister's daughter's daughter (father's
daughter's daughter's daughter); and (b) brother's son’s daughter's son (father's son's son's
daughter's son). Both the claimants have two degrees of ascent but the former has three degrees
of descent and the latter has four degrees of descent with the result that the former is to be
preferred to the latter. If however the competing heirs had been the sister's daughtero daughter
and the brother's daughter's son, the case would have been governed by rule lit:and not by rule 1.

c) The competing heirs are: (a) mother's father's mother; and (b) father's father’s sister's.son (father's
father's father's daughter's son). The number of degrees of ascent in boti cases is the same, viz.,
three, but the former has na degrees of descent while the latter has two 3uch degrees. The for raer
is, therefore, preferred. Here an ascendant cognate {on the mother’s srde) is preferred o a ~
collaterat cognate {on the father's side).

d) The competing heirs are two collateral cognates: (a) snsters son’s son (fathel‘s daughters son's
son); and (b) brother's son’s daughter's son {father's son’s_son’s daughter’s son). Ttie number of
degrees of ascent in both cases is the same; say, two, but the former has only three degrees of
descent while the latter has four degrees of descent. The former is, therefore; preferred.

e) The competing heirs are uterine brother and full brother's daughter"é‘jsdn. Both the claimants have
two degrees of ascent (counting the intestate and of the intestate’s mother in one case and-the
intestate and the intestate’s father in the other), but the uterine brother has only one degree of
descent and the other heir has three degrees of descent. The Uterine brother is, therefore, -

— —__—preferred. The position would have been the same if instead of uterine brother the competing heir

- had been the same if instead of uterine brother the competing heir had been the intestate’s uterine
sister. If, however, the competing heirs had been on the one hand the uterine brother or uterine.
sister and on the other a full-brother's {or a step-brother's).son or daughter or a full-sister's (or

* step-sister's) son or daughter the position would have been totally different because the uterine -
brother or uterine sister is.only a cognate, whereas the others are heirs enumerated in Class |1 of
the Schedule and therefore entitled to priority:

Rule 3 - This rule enacts that where neither heir is entitled to be preferred to the other under ruie

| or rule Il they take. srmultaneously In case of descendants of the propositus either agnates or

- cognates, the order of successron will be governed by this rule when the competing descendants are

so related to the proposrtus-:.-rthat none of them is entitled to claim greater proximity to the propositus

_in terms of degrees of descent. In case of ascendants of the propositus, either agnates or cognates,

the application of-this rulet ig equally simple. This for instance among agnates a father's father's

father and a father’s fathel 'St mother both stand in the same degree of ascent, say, four and no

degree of descent. There brerng no rule of discrimination between male and female heirs, neither is

entlﬂed to be preferred 16the other under rule | or rule I! and must therefore take simuttaneously.
&position annong cognates, for instance, of a father's mothersfather and a mother's ~ -

. f consideraible importance in fixing the order of succession among competing heirs
who a coIIaterat cognates or collateral cognates. Among two competing collateral agnates, where
both arg:in the same degrees of descent from the same male ascendant of the intestate, they will
take simulfaneously. Among two competing collateral cognates, where both are in the same degrees
of descent from the_same astendanl male or.female of the intestate or of difierent ascendants of the
intestate in same degrees of ascent to the intestate, they will take simultaneously as none of them
can claim greater proxrmrty to the intestate in terms of degrees of ascent or descent under rule | or
rule II. : )

llustrations

a) The competing heirs are two agnates: (a) son's son’s son's son; and (b) son’s son's son’s
daughter. There are no degrees of ascent and the number of degrees of descent is the same in”

. case of both. Therefore, neither heir is entitled to be preferred under rule [ or rule 1l and- result is

- that they-take simultaneously. Here, both heirs are descendants and stand in the same degrees of
descent.
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b} The competing heirs are two cognates: (a) daughter's son’s son, and (b) son’s sor’s daughter’'s son.
The position is similar to that in the illustration a) above and they take simultaneously.

cj The competing heirs are two cognates: (a) father's mother's father; and (b) mother's mother's
mother. There are in the same degrees of ascent, say, four, and no degree of descent in case of
both. Therefore, neither heir is entitled to be preferred under rule I and ruie Il and the result is that
they take simultanecusly. Here both heirs are ascendants and.stand in the same degree of ascent.

d) The competing heirs are all collateral agnates as’ appears from the following diagram. A, the-
propositus, had four brother B, C, D and X. E, F, G and XS were sons respectively of B, C,Dand -

X. All of them died during the lifetime of the propositus, E leaving a son ES; F leaving a son FS
and a daughter FD; G leaving a son GS and three daughters GD, GD1 and GD2; and XS leaving

XSSS & son of a predeceased son XSS. A dies intestate leaving surviving him ES, FS, ED, GS,

GD, GD1, GD2 and XSSS. .
ES. FS, FD, GS, GD, GD1 and GD2 are all grandchildren of A’s brother andhave the same

has the same degrees of ascent, say, two, four degrees of descent witf
GS, GD, GD1 and GD2 having fewer degrees of descent are all enti

F

- Gdz XSSS
fcceed to A although his father XSS if he had

titled
been alive at the trme of A's death woﬁfé@_ay& ranked with the others.
e) Asimilar posrgn wrll arise if in'{ie abd% drﬁ’gram ES, FS, FD, GS, GD, GD1, GD2 and XSSS are

] B5d bieen females; and X, XS and XSS had all or any one’or
d X, XS and XSS had all or any one or more of them been females.
ﬁ‘%FD GS, GD, GD1 and GD2 is among themselves entitled to any

None of the seven Birs ES,

- preference
NG

share in s

ther) B. C, D, X and XS (son of X) all died dunng the lifetime of A. A d|es leaving
5, son B; CS, CS1 and CD, two sons and a daughter respectrvely of C; DD,

1T H - e
B D X
— h |
A BS DD XS
- {Propositus) - . o ) |
cs €8 ¢p. - . Xss

8S, CS, .CS1, CD and DD are all -children of A’s father's brothers and have the same degree of
ascent, say, three, and also the same degrees of descent, say, two. Among themselves none is,
therefore, entitled to any. preference under rrl 30 IT'anmeyTﬁust_take simultaneously. Theywill

7

degrees of ascent viz., two, and also the same degrees of descent, viz., three‘}\mong theni none -

108 he{_;ase if B or E or both had been females; and C or F or both .

r rule I and will therefore take simultaneously, each getting one-seventh -
XS8S is not entitled to succeed to A a$ he has one more degree of




‘take per capita and each of them will get one-fifth share in the property of A. XSS has the same
degrees of ascent say, three but three degrees of descent with the result-that BS, CS, CS1 CD
and DD having fewer degrees of descent are all entitted to be preferred to him under rule II. XSS,

- therefore, is not entitled to succeed to A although if XS had been alive at the time of A's death he
would have ranked with the others.

.g) The competing heirs are collateral cognates:.(a) mother's brother's son; (b) mother's -sister’s -
daughter; and (c) father’s sister's son. All three are in the same degree of ascent, say, three, and
the number of degrees of descent is the same in case of all of them, say, two. Therefore, none of
them is entitled to be preferred under rue | or rule 1l and the result is that they take simultaneously.

h) The competing heirs are collateral cognates and some of them are related to the intestate by
uterine blood as appears from the following diagram:

FS was ful

- brother of A and M TOF
FD was full sister

of A. A's mother . i

had remarried after | T A

the death of A’s MD MS )
father and MS was (Propositus)
the uterine brother | l
of A and MD was MDD MSS

the uterine sister of

A. FSD was the l |'——'L-‘=—|
daughter of FS. yhpp MssS  MSSD
FSD was the son

of FD; MSS was ‘

the son's son of the full snster MSSS nd MSSD-the onand-son-s-daughler respectwely of

¢ of MD, the uterine sister. Here MSSS,
{ nne blood and FSDS and FDSS are related to A by full-
"blood and they are ali collateral cognates, Here* both thexfather ‘and mother of A: constltute an

=
w
—
=
[42]
o
—
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3
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g
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éfe any exclusion in case of cognates. None of
le 1 or rule Il with the result that they will all takes
-them will get one-fifth share in the propeny of A.

the flve heirs is entitled to preferenc: i
simultaneously. They take per dpita ea

(1) Any property posses%e(} by a fema1e Hindu, whether acqwred before or after the commencement -
of this Act, shalg)e hel%by heras full owner thereof and not as a limited owner. '

= In th?'s ub- -section, ‘property’ includes both movable and immovable property
my H'- dﬁ'by mhentance or devise, or at a pamtlon orin lieu of maintenance or

her own skill or exértion, or by purchase or by prescription or in any other
&r, and also any such property held by her as stridhana immediately before the
th|s Act.

estatellﬁ such propeny

Section 14 (1) is not violative of Article 14 or 15 (1) of the Constitution. Nor is it incapable of
. implementation. ' ' _ .

) Case

In Eramma v. Veerupana {AIR 1966 SC 1879) the Supreme Court examined the ambit and
objects of this section and observed:

The property possessed by a female Hindu, as contemp}ated in the section, is cleaﬂy property to
which she has acquired some kind of title, whether before or after the commencement of the Act. It

- may be noticed that the Explanatior: to Section 14.(1) sets out the various modes of acquisition of the
‘property by a female Hindu and irdicates that thé section applies only to property to which the
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female Hindu has acquired some kind of title, however restricted the nature of her interest may be.
The words ‘as full owner thereof and not as a limited owner in the last portion of sub-section (1) of
the section clearly suggest that the legislature intended that the limited ownership of a Hindu female
should be changed into full ownership. In other words, Section 14 (1) of the Act contemplates that a
Hindu female, who, in the absence of this provision, would have been limited owner of the property,
will now become full owner of the same by virtue of this section. The object of the section is to
extinguish the estate called ‘limited estate’.or ‘widow's estate’ in Hindu law and to make a Hindu
woman, who under the old law would have been only a limited owner, a full owner of the property
with all powers of disposition and to make the estate heritable by her own heirs and not revertible to
the heirs of the last male holder....... It does not in any way confer a title on the female Hindu where
she did not in fact possess any vestige or title.

The section should be read with Section 4 which gives overriding effect to the provisions of this
Act with respect to all matters dealt with in the Act and also enumerates matters which are not
affected by this Act.

Jupudy Pardha Sarathy v. Pentapati Rama Krishna and others 2015 SC it was held that, .A limited
interest created in whatever form in favour of a widow who has having a pre existing right of
Maintenance becomes an absolute right by the operation of section 14(1) of-the Hindu succession Act
1956.

Co-widows: (will be.common owner and not joint owners = absolute owner of her share).
Examples:

i) A govemed by Mitakshara School died after the Hindu Women's Rrghts to Property Act 1937,
came into force but before the commencement of the present Act, leaving surviving him W his
widows-B-and-€ his twe sens-and. SSW the widow of SS-a predeceased son of his predeceased

. son S. At the time of his death A was Jomt with his sons B and C and the family owned property.

Both. 8 and SS had been members of the joint famlly at the time of their death and S had

' predeceased SS leaving surviving hint as his only'son. A also left separate property. Both W and
SSW had acquired the same interest in the joint family property which A and SS respectively had
[Section 3 (2) of the Act of 1937], but the interest which devolved on them was the limited interest
known as Hindu Woman's Estate [Section 3(3) of the Act 1937]. In the separate property which
A left, W and SSW had acquired: equat shares with the two sons B and C by right cf inheritance
[Section 3 (1)-0f the Act.of 1937}, but the-interest which devolved on them by inheritance was the -
limited interest known as Hlnau woman's estate. There was partition of the joint family property

~ and drvrsron of A's separate property between B, C, W and SSW soon after A’s death and before

enlarge thafﬁlrml rnterest‘.of W and SSW into full ownershrp
e N€ re%ult Mf&%%lmrtar if A has been govemed by Dayabhaga School although the case
Swonly havefgreen gffected only by Section 3 (1) and Section 3 (3) of the Act of 1937. The result
vill b8 eir;e A was govemned by the Mysore Act 10 of 1933

i fq;ce but before the commencement of the present Act, leaving surviving him his
aow W ana his son S. The son alienated certain lands in 1962. In a suit filed by W challenging
the aljgnation it was held that the 'son had no r|gI|t to transfer the half share of W of whrch she
““had behme an absolute owner.

||r) A Hrndu governed by the Banaras School died before 1937 leaving a widow, a daughter and a
paternal uncle’s sons. Prior to the commencement of this Act the widow surrendered her interest -
in the property inherited by her and handed over possession of it to her daughter. The surrender
was valid but according to thé Banaras School the daughter though in possession took a limited
estate, in other words, she did not take the property absolutely. Under the old law, on the death
of the daughter, the property would have passed to the uncle’s son. The effect of the present
section is that from the date of the commencement of the Act the daughter holds the property as -
full owner and if she does not dispose of it during her lifetime it will devolve on her heirs.

) A govemed by Mitakshara School, died in 1934, leaving surviving him his widow.. He also left
some -ancestral lands. The widow adopted a son J in 1964. It was held that by operation of this
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section she was an absolute owner of the property and the adopted son got no interest in the
same and the fact that it had been: ancestral property in the hands of A, before the
commencement of the 1937 Act, made no difference since it was not a Jornt family property atthe
date of adoption. :

Cases:

in Kotturuswamr v. Veeravva 1959 Supp (1) SCR 968 AR 1959 SC 5717, (1959) SCJ 437, the
Supreme Court expressed, in.the context of property acquired by a widow before the commencement of
the Act, its approval of and agreement with the view taken by the High Court of Calcutta, that the
opening words of the Section 14, that is, ‘property possesséd by a female Hrndu obviously mean that
to come within the purview of the section, the property must be in possession of the female concemed
at the date of the commencement of the Act. They clearly contemplate the female’s possession when
the Act came into force. The possession might have beerfeither actual or constructive or in any form
recognised by law, but unless the female Hindu, whose limited estate in the disputed property is claimed
to have been transformed into an absolute estate under this particular section, was at least in such
possession, taking the word 'possession’ in its widest connotation, when the Act came into force the
section would not apply.

in Jagannathan Pillai v. Kunjitha Padam Pillai (AIR 1987.SC 1493) decrded by. the Su preme
Court it was held that since the section in terms applied even.to property which was acquired ‘after’
the commencement of the Act no question of the property being in passession of the female
concerned on the date of the commencement of the Act can arise and it would suffice if she was in
possession of the property when the claim to be the absolute owner of the same was challenged.

Possessed

The word ‘possessed’ is used in this section in a broad sense and in its widest connotation and
. as pointed out by the Supreme Court in Kotturuswami v.:Veeravva Jagannathan Pillai’s case
above it means ‘the ‘state of owning or havmg in one'’s hand oF power'. It need not be actual physical
~ possession or personal occupation of the property by the female but may be po$session in law. It
.may either be_actual or constructive or in any form recognised by law. Thus, for instance the
“possession of a licénsee, lessee ora mortgagee from the female owner would be her possession for
the purpose of this section.

In Mangal Singh v. Rattno (AIR 1967 SC 1786) the Supreme Court pointed out that the section
covers all cases of property owned by a female:Hindu although she may not be in actual, physical ar
constructive possegsion of that property provided of course that she has ng _garted with- her rights
and is capable of obtalnrng ‘bossession: of. the property In that case. a Hindu widow came into
possession of land on the . death: of her husband in 1917 and continued in possession until 1954
when she was wrongfutty dlapossessed -and filed a suit on 12 March 1956 and died in 1958. it was
held that on comlng ‘rnto force of the Act in 1956 after institution of the suit she must be regarded as

\ %%sﬁ‘htanw Gauri Shankar case, decided by the Supreme Court H and'S; two brothers and
50N of S¥constituted a joint Hindu family governed by Mitakshara law of the Banaras School.
H died T tQJ 952 leaving surviving him his widow K. In December 1956, after this Ag came into force,
K sold héﬁi? the share in a house and a shop belonging to the joint family."In alsuit by S and C
challenging” the sale it was held that K having become full. owner of her husba d's interest was
competent to effect the sale. Compensation awarded in respect. of property n the possession of a
widow,-who had not at the date of the acquisition, absolute interest therein, and kept under the-
provisions of the Land Acquisition Act with the Land Acquisition Court on the date when the present
Act came into operation in 1956, is property ‘possessed’ by her within the meaning of the sectiort

~This section can have no application where a female Hindu never acquired any property atall or :
where having acquired it she happens to"have lost_her title thereto'by alienation, ‘surrender or
otherwise and of which she was not or could not be in Jur|d|cal possession at the commencement of
" the Act, unless she subsequently acquired property and possession as, for instance, in the case of
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Jagannathan. In order that the female Hindu can be said to be ‘possessed’ of the property two
things are necessary:

) She'must have had a rrght to the possessron of the property; and _
b) . She must have been in possession of that property either actually or constructively.

It necessarily follows that it her possession was that of a trespasser when the Act came into force
~ and then thereafter tilt her death she cannot be said to have acquired any right under this section.

Example: G died in 1920 and on his death, his widow L took possession of his property as his
heir. In 1936, she gifted the property to N and on the death of N the plaintiffs came into possession
of the same. In"1951, L took wrongful possession of the property. In a suit by the plaintiffs it was held
that L could not be said to be ‘possessed’ of the property when the Act came into force because she
had no right to be in possession of the property and she did not acquire any rlght Uinder the section.
The position,<however, would be different In case of property acquired by a female Hindu by
prescription.

Remarriage (still absolute owner)

Once a widow succeeds to the property of her husband,,;and acqurres abs"' Tight over the
same under this section, she would not be divested of thaf’absolute nght on her“remarriage and
Section 2 of the Hindu Widows Remarriage Act 1856 wil be attracted on account of the
overriding effect given to the provisions of this Act under _Sectron 4. This is subject to the

- qualification, that the remarriage was post 1956, i.e. after the coming into force of this Act. A
constricted or limited entitiement of maintenance would necessarily” fructrfy into a full estate for a
widow, provided she had not remarried before. the Act came into force. -

' Restricted Estate: Sub-section (2) -

As aIready pointed out, the more recent decisions of the"Supreme Court have given ‘a most
. expansive interpretation’ fo the ‘general rule enacted in sib-section (1). It has been held. by the -

Supreme Court that this sub-section (2) must be read only as a proviso or exceptior to sub-section
(1) and its operation must be confined to cases where property is acquired for the first time as a
grant without any pre-existing right under-a gift, will, instrument, decree, order or award, the terms of
which prescribed a restricted estate in the‘: property. Where, however, property is acquired by a
female Hindu at a partition or in lieu of maintenance, it is in lieu of a pre-existing right and such an
acquisition would_not be within. the Scope and ambit of sub-section (2), even if the-instrument,
decree, order or award. aIIottrng the-pr property prescrrbes a restricied estate in the property.

" In Badri Pershad v Kanso Devr (AIR 1970- sc 1963) the Supreme Court pointed out that it
would depend on the factsof.each case whether the same is covered by the first or the second sub-
section. It was b§" rved b-section (2) is more in the nature of a provrso or an exception to.

Lyas aIso‘bbse' that sub -section (2) can comne into operation only if acqursrtron in any of the
methods; indicafed |n-;rt iS"made for.the first time without there being any pre-existing right to the
fé?male Hindu w o;%t m possession of the property. The Court also expressed agreement with the
§§gle thatthe obJe the section'was to remove the disability on women imposed by law and not to

Lpte ere ttigo&tracts grants or decrees etc. by virtue of which a woman'’s right was restricted.

asaﬁ%ﬁa ’s case referred to- qbove ‘Bhagwati J observed:

_ the nature of an exceptror*o a provision which is calculated to achieve a social purpose
by brrngrn’xabout change in the*social and economic posrtron of women in Hindu socrety it must be
construed strictly so as to |mp|nge ‘a little as possible on the broad sweep of the ameliorative
provision contained in sub-secfion (1) It cannot be interpreted in a manner, which would rob sub-
section (1) of its efficacy and deprrve a Hrndu female of.the protectron sought to be given to her by

- sub-section (1).

- GENERAL RULES OF SUCCEéSIOhI IN TH.E CASE OF FEMALE HINDUS: SECTION 15

(3) 3) The property of a female H‘ndu dying intestate shall devolve according to the rule'set out in Sectron‘. -
16 -

b - Firstly, upon the sons and the- daughters (including the children of any pre- deceased son or
daughter)and also the husband; . -
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¢} Secondly, upon the heirs of the husbard;
d} Thirdly, upon the mother and father;
e) Fourthly, upon the heirs of the father; and
f} Lastly, upon the heirs of the mother.
(4) Notwithstanding anything contained in sub-section (1) -

‘a) Any property inherited by a female Hindu from her father or mother shall devolve in the
absence of any son or daughter of the deceased (including the children of any pre-deceased
son or daughter) not upon the other heirs referred to in sub-section (1) in the order specified
therein, but upon the heirs of the father; and

b} Any property inherited by a female Hindu from her husband or from her.father-in-law shall
devolve, in the absence of any son or daughter of the deceased (including the children of any
pre-deceased son or daughter) not upon the other heirs referred to in sub sectlon (1) in the
order specified therein, but upon the heirs of the husband. :

Broadly stated, the two exceptrons are that if the female dies without leavrng any issue; then: (1)
in respect of property inherited by her from her father or mother, that, property will, devolve not
according to the order laid down in the five Entries, but upon ‘the herrs of - theflfather ‘and (2) in
respect of property inherited by her from her husband or father-in-law it wi _evolve not accordrng to
the order laid down in the five Entries but upon the heirs of the husband :

Situation 1: A died in 1927, leaving surviving him his widow W and a marned daughter D. W who
was in possession of the property left by A, who died in 1946. D died.in 1958 leaving her surviving
daugfter D1, her son S and four children of a daughter D2 who had pre-deceased D. In asuitby.D1
for partition and possession of a one-third share, it was held that D had become full owner of the
property (Section 14) in 1956 when the act came into.operation and successron to her property

~ would be under this section and the cIalm of D1 was upheld

Situation 2: D gifted her entire estate in favour of her two daughters Aand S. Both the daughters . '

were alive when the present Act came into force. S died in 1972 without feaving her husband or a
descendant. At the time of her death, her husband's son HS by a previously deceased wife was
alive. HS died after the death of S leaving behind- his-widow and children. The estate of S would be
inherited by the widow and children of HS under sub-section (1) (b) of this section and the case
would not be governed by sutrsectron (2) of the seetion.

The effect of the rules faid down in-this section is that the property of a female intestate er
" devolve as summansed in the foIIowrng propositions:

i} ~ The general order of succession laid down in entries (a )'to (e) in"sub-section (1) applies to alI )

property of a female intestate however acquired except in case of property inherited by her from - -

-her father, mother husband or father-in-law.

ii) In case of a female" testate leaving a son or a daughter or a child of a predeceased son orofa - .
35?;;predeceased daugh r,'that is leaving any issue, all her property, howsoever acquired, devolves

on such isstie.regardless of the source of acquisition of the property and such issue takes the
erty S|multaneously and if the husband of the intestate is alive they take simultaneously with
accordance with entry (@). In such a case sub-section (2] does not at all come into

i) In case of a female intestate dying without issue but leaving her husband, the husband will take
"~ all her property, except property inherited by her from her father or mother whrch will revert to the
" heirs of the father in existence at the fime of her death.

i- v) In case of a female intestate dying without i issue property inherited by her from her husbarid or
father-in-law (the husband being dead), will go ta the heirs of the husband and not in accordance -
with the general order of succession laid down in sub-section (1).

v) In case of a female intestate dying without issue property inherited-by her. from her father or
mother will revert to the heirs of the father in existence at the time of her death and mot in
accordance with the general order of succession laid down in sub-section (1).

" Note: A step-son is not entitied as ‘son’ to inherit to his step-mother as one of the heirs under this '
Entry, but he can succeed to her property as an heir of her husband under Entry (b) of the
sub-section. -
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- Mustrations

A dies leaving _su_rvivtng her a son S; two daugnters D and D1; DD2 the daughter of a predeceased
daughter D2; SS1 the adopted son of a predeceased son S1; and SSS2 the:son of a predeceased

son of a predeceased son S2. All the property of A, howsoever. acquired, will devolve simultaneously
upon S, D, D1, SS1 and DD2 as heirs specified in Entry (a).-SSS2, although a great-grandson of A.
will not succeed as her heir with the others. He is not an herr under Entry( ) and will be excluded by R

the others who are heirs specified in that Entry.

A dies leaving her surviving a son S; and adopted daughter D; and her husband H. All the property -

of A, howsoever acquired, will devolve simultaneously upon S,'D and H as heirs specified in Entry
(a). L o

A dies leaving her surviving SSS the son of a predeceased son of a predeceased son and HB thé
brother of her husband H. A's property will devolve on SSS alone as the heirs:of her husband
under this Entry. SSS is the heirs of H specified in Class | of the Schedule to Section 8 and SDS
and HB are heir specified in Class 1 of the Schedule. SSS will, therefore, excludé SDS angt HB.

A dies leaving her surviving S and D, the son and daughter of her deceased husband by another
wife, and her brother B. A’s property will devolve on S and D under this entry as heirs of the
husband. Property that A might have inherited from her father of mother will. not devolve on S-or D
and will devolve on B as an heir of A's father.

A dies leaving her surviving SHB and DHB, the son and daughter of her husband s brother. and HS
her husband’s sister. A’s property will devolve on the heirs of her husband H. HS the husband's
sister will take the property to the exclusion of SHB and DHB as sheis an heir specified in Entry II
of Class Il of the Schedule while SHB and DHB are heirs specified in Entry IV of that class.

A dies leaving her surviving SW, the widow of S, her predeceased son and B her brother. The
property of A will devolve upon SW as the heir of her husband under this entry.

A dies unmarried leaving her surviving her step-mother FW and her brother B. A's property will
devolve on FW and B as heirs of her father under this Entry. Property that she might have
inherited from her own mother will also be included because it will not on A’s death devolve upon
the heirs of the mother, but upon the heirs of the father under sub-section (2) (a).

A dies unmarried leaving her surviving her bfother B and WB1 the widow of a predeceased.

brother. A's property will devolve under this entry.on the heirs- of her father. B and WB1 will take
simultaneously as heirs of the father in Class | of the Schedule to Section 8.
A dies unmarried leaving her surviving MB by:her mother's brother and MSD her mother's sister's

daughter. If A's mother had died immediately after A, she would have been survived only by MB-

and MSD, her brother and sister's daughter,%.,_respectively. There being no heir of A under Entries
(a)-(d) all the property of A will devolve upon the heirs of the mother. With the mother as the

 starting point, MB and MSD will ‘take, simultaneously by reference, to the Entry {d) read with Class

n)

| of the Schedule (as the.only helr of the mother's father).

- Adies unmamedTeavmg her. survrvrng UB a uterin brother, US a uterine sister and SF her stepfather
her mother having remarried after the death of A's father. There being no heir of A under entries (a)- .
(d)all the property of Awill devolVé upon the heirs of the mother. With the mother as the startrng point,

UB, US and SF will take simultaneously by reference to Entry (a).
A and C:weredhe rIIegmmate daughters of M, their mother. C had married and died during A's
supviving her son CS and CSS thé son of a predeceased son. A dies unmarried

zleaving survrvrng her;ZCS and CSS. All the property of-A must devolve upon the heirs of M with M

as the starttng pornt CS being the daughter's son of M will take the property to the exclusion of
SS who do .0t come under Entry (a) [see Section 3 (1) ()]

\nd died during the lifetime of A teaving surviving him BS, his son. C'died during-the lifetime
A leaving her surviving CD, an illegitimate daughter. A dies unmaried leaving her surviving BS and
GB. All the property of A must devolve upon the heirs of M. BS being the Jegitimate descendant of the
rllegrtrmate son of M will take the property to the exclusion-of CD, who is the illegitimate daughter of C,
the rllegmmate daughter of M. In this case if C had survived A she would have succeeded to A's
property simuttaneously with BS [see Section 3 (1) (j)].

A dies leaving her surviving DD her daughter's daughter, H her husband and M her mother. A had
“inhérited property from her fathef. All property of A including that inherited by her from her father

will devolve simuitarieously on DD and H. The case does not fall under clause (a) of sub-section
(2) because A had left jssue. It is governed by Entry (a) of sub-section (1). ’

A dies leaving her surviving H “her husband M her mother and' B her brother. A had inherited
property from her father. A's (other) property will devolve ori H; but the property inherited by A from
her father will nat devolve on H-and will devolve on M and B who will take it simultaneously as heir
of her father. - :

X nd C were e illegiimate daughters and B was the illegitimate son of ‘M, their mother. B had -

.
o .
o =
’
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s)

u)

A dies leaving her surviving her brother and her step-mother (her father having married again after
the death of A’s mother). A had inherited the property from her mother. The property will devolve
upon the brother and the step-mother in equal shares as heirs of her father.

A dies leaving her surviving her father's sister and her father's brother's son. A had inherited
property left by her father. The property will devolve on the fathers sister in preference to the
father's brother's son, as a sister under Class Il of the Schedule is a nearer heir than a brother's
son. ' '

A dies leaving her surviving sons and daughters of her father's sister and sons and daughters of
her father’s brother. A had property which she had inherited from Her mother who in her turn had
inherited the same from her husband, that is A's father. A become a full owner of the property
when the Act came into force in 1956. The property will devolve on all the children of the father's
sister and the father’s brother simultaneously and in equal shares.

A dies leaving her surviving FBD her father's brother's daughter, MB her mother’s brother, and MS
her mother's sister. A left property which she had inherited from her mother.. The property will
devolve on FBD as heir of her father.

A dies leaving her surviving H her husband, B her full brother and US her.uterine srster her mother
having remarried after the death of her father. A left property which she' had inherited from: her
mother. The property will not devolve upon H but will devolve upon B as heir of ‘A's father, 1S is
not an heir of A's father and cannot claim any share. Also, see Hustration undgr Entry (b):6f sub-
section (1).

K died childless leaving her surviving her husband as her nearest heir- K had acquired property
under a will of her mother M, whereby M had devised her property in favour of K as a legatee. The
property will devolve upon the husband of K under clause (a) of sub-section (1) and not upon any
heir of K's father under sub-section (2) (a).

K had acqurred property under the will of her mother: K died after her husband The property will
devolve upon her husband's brother's son under clause {b) of sub-section (1) and not upon any
heir of her father under sub-section (2) (a). S,

K who was a widow died without leaving any issue. K left property, which she had recelved by way
of gift from her father during the father’s lifelime. The property will devoive upon the heirs of K's
husband under clause (b) of sub-section {1) and not upon K's brother under- sub-section (2) (a).
This is because sub-section (2) (a) applies only to property which was ‘inherited’ by the female
Hindu. ' o :

C died in 1947 leaving surviving him his daughter B by his first wife and CW his second wife whom
he had married after the death of B's mother: CW rzmarried before the Hindu Succession Act 1956
came into force and B became entitled: to the entire property left by her father. B died unmarried
after coming| lnto force,of the Actigf 1 956 leaving her surviving-the-step-mother and her father's
sister. It was held that GW the tepsmother .having remarried before. 1956 she could not be
regarded as-an heir of the father 0f B; nor could she be regarded as the mother of B. The property
left by B would go to the sisters of C ds the heirs of the father of B under the present clause. ’

A died in about 1933. leavrng surviving him his widow R, a.caughter M and his sister S. R died in
1945 and:M became entitied to the property left by A. She became absolute owner of the property .
in 1956:when:f  Hifidu Succession Act came into force..M died in 1969 survived only by her

usband. The property erl devolve not on her husband, but on S as the heir of M’s father under
Be presem clauge. .

AZ, idies chrIdlEss leavrng her surviving H2 her second husband whom she remarried after the death
Qf H her fi rst tisband. H had died leaving surviving him his widow A and his two brothers B and C.
i death of H, A had inherited his entire property. The property so inherited by A will on A’s

PR

jeath devolve under this clause upon B and C as the heirs of H and not upon H2. The same will

be,the position if A had rnhented property from the father of H as the wrdow of a predeceased son

- and thereafter remarried: H2.

A had remar ried H2 after the death of H, her first husband H had died Ieavmg surviving him hlS
widow A and his two brothers B and C. On the death of H, A had inherited his-entire property. H2
died during the lifetime of A, leaving surviving him his widow A and SH2, a son by a predeceased
wife. On A’'s death A’s (other) properly will devolve ‘upon her step-son SH2, but the property
inherited by her from H will revert to the heirs of H as if the propérty had been of H and H had died
immediately after A. B and C will take the property as 'the heirs, of the husband’ under this clause.
SH2, the step-son of A, although an heir of H2 the second husband, will not be entitled to ctaim
heir of H2 the second husband, will not be entitled to claim such property as an heir of A's
husband under Entry (b) of sub-section (1), although the other property left by A will devolve upon
him. - | '
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a. dies leaving her surviving a son S and a daughter D by her first husband, and H2 whom she
had remarried after the death of H, her first husband. Along with S and D, A had inherited an
equal share in the property left by H and A left that property (her share} when she died. The.
property left by her will devolve in equal shares upon S, D and H2 under sub-section (1) (a) and
clause (b) of sub-section (2} will not be applicable. S and D cannot exclusively claim the
property on the ground that the property had been inherited by A from H.

b. A dies leaving her surviving her second husband H2. She had inherited property from her first
husband H. On A’s death the property will not devolve on H2, but upon the heir of H as if H had
died incidentally after A.

ORDER OF SUCCESSION AND MANNER OF DISTRIBUTION AMONG HEIRS OF A FEMALE
HINDU: SECTION 16
Rule 1~ Among the heirs specified in sub-section (1) of section 15, those- in one entry shall be
preferred to those in any succeeding entry, and those included in the same entry shall take
simultaneousty.
Rule 2 — If any son or daughter of the intestate had predeceased the Intestate Ieavmg hls or her
own children alive at the time of the intestate’s death, the children of such sori:or daughter shall take

between them the share which such son or daughter would have taken if Ilvf . at thezint 'S

death. R o .

Rule 3 - The devolution of the property of the intestate on the heirs referred to in c|auses (b}, (d)
and-{e) of sub-section (1) and in sub-section (2) of section 15 shall be in the same order and
according to the same rules as would have applied if the property had been the father's or the
mother's or the husband’s, as the case may be, and such person: had died intestate in respect

: thereof immediately after the intestate’s death.

Mustrations

—aj-A dles “eaving-he~surviving H her _husband, 1 and- SZ her two sons, SS the son of S a-
predeceased son, WS3 the widow of S3.another predeceased son, D1 and D2 two daughters, DD
the daughtet of D a predeceased daughter, and B her -brother. ,All these except WS3 and B will -

~ succeed to A's property howsoever acquired as heirs included in Entry (a) of sub-section (1) of

~ Section 15. They will take simultaneously and to the exclusion of WS3 and B. WS3 could have

been an heir only under Entry (b) and B could: have. been an heir only under Entry (d) and are not

entitled to succeed, as there are heirs rneluded in Entry( )

In the above illustration $1;:52, SS, DA D2, DD and H who succeed srmultaneously will each

. take one- seventh share. If S, the predeceased son, had instead of SS left more children they

would alsoshavedaken’ only one share between themselves and could not have claimed on-equal

- share with S1, 82 a ' the others ln their case the distribution would have been per strrpes and not.
per capita. E '
b) A dies leaving her survrvrng Sa son by “her first husband H; and H; and S1 and D son and
-daughter.

fier surviving SW, the widow of S her predeceased son; SSS1 and DSS1 the son
eSpectively of SS1 the predeceased on her predeceased son S1. None of these are

?) S mclude “n Entry (a) of section 15 (1), but are heirs of her husband under Entry (b). The
%‘ ro) ertwo A will be so divided between them that SW will take one-half and SS1 and DSS1 and

Twill each’ take on fourth share. However, property that A might have inherited from her mother or
q't%& Qer will not devolve upon any of these persons as the heirs of A’s husband in accordance with
' Ent’r‘y( but will- devolve upon the heirs of her father under Section 15 (2) (a). .
Also see illustrations under Section 15.

d) A dies unmarried leaving her surviving B, her brother, SB1 and "DB1, the son and daughter
respectrvely of her predeceased brother B1; CS1, CS2 and CS3, the sons of C, her predeceased
sister; and FW,.her step-mother. In the absence of any heirs enumerated in Entries (a) to (c), A's
property will devolve upon B, SB1, DB1, CS1, CS2, CS3 and FW as the heirs of her father. SB1 -
and DB1 will take only one share between them and CS, CS2 and CS3 will take. only one share
between them. The shares of B and FW will be one-fourth each. The shares of SB1-and DB1 will

".be one-eighths each; and the share of CS1, CS2 and CS3 will one-twelfth each. The distribution
will be in accordance with rule 3 of section 10. The property to be drstnbuted will include any.
property that A mlght have inherited from her mother or father.
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e) A's mother M had remarried MH2 after the death of A's father F and left her surviving A, MH2 and
UB and US her son'and daughter respectively by MH2, her second husband. Upon the death of
her mother, A had inherited her share of the property left by M. A dies unmarried leaving her
surviving UB and US (her uterine brother and uierine sister); MH2 her- step father; and FB and
FSis her own father's brother and sister respectively. A's property including proger inherited by A

~ from M wilt devolve upon FB and FSis in equal shares as the heirs of her father F,in preference to

_the herrs of hér mother [section 15 (2 )(a)] - ' :

FULL- BLOOD'PREFERRED TO HALF-BLOOD: SECTION 18

Heirs related to an intestate by full-blood shall be preferred fo heirs related by half-blood, if the
nature of the relationship is the same in every other respect.

This section is a substantial reproduction of the rule of Hindu law whereby refatrons of the whole
blood are preferred to those of the half-blood.. The section lays down a rule of general applicability to
heirs, male and female aIrke

according to every relevant mode or manner affecting its nature and [
down in the Act for determination of the order of succession. '

llustrations

a) P,amale rntestate dies leaving surviving him A, a full-sister,
Brother's son and sister's daughter are both heirs specrﬁed in Ept
The nature of their relationship with the intestate is the same anﬂthe full
preferred to the half-brother's son. 2

f*\
b) P,a male intestate dies leaving surviving him A, his father's half- brﬁ"‘ B his father's sister; C,
his fathér's full brother's son; and D, his; mothers full- brother A and Bziare heirs specified-in Entry
Vi of Class Il of the Schedule, D is an herrrunder Entry IX'and C is onIy an agnate. Cand D are
-excluded as remote heirs. The re]atronshrp of A and ith the intestate is the same in every
respect except that B'is related t&°him:by full-blood and Atiy half-blood. B will be preferred to A
and rnhent the whole of P’s property.

¢} P, a ‘male rntestate dies {eaving survivin
sister; and C, his mother’s full- brother’s SO
and B with the intestate is the samé‘ip, ) every
of Class Il of the Schedule. They are’fioth refa
any preference inter se and wilktake P’

ss |l of the Schedule.
s daughter will be

;~

im A hrs mother’s half- brother B, his mother's half-
IS e)tcluded as a remote heir. The relationship of A
»and both are specified as heirs under Entry X
b the intestate by half-blocd and not entitled to
in equal shares.

MODE OF SUCCESSION OF. TWO ORMORE HEIRS SECTION 19 -
f two or more hieir *"succee "'hersof the property of an 1ntestate they shall take the property .

distribution among the four heirs of a male rntestate mentioned in Entry Il of
hedtle, namely, son’s daughter's son, son’s daughter's daughter, brother.and sister

2 y all succeed together and each has an equal share in his or her own right as an
heir claiffj g reIatronshrp in equali jura declared 1o exist by one specrf ic Entry:

“In" disttibution per stirpes the claimant gets a share as representrﬂg another person. Thus for
instance in case of distribution of property of a male intestate gmeng his heirs in Class | of the
Schedulg, while the surviving sons and daughters and the mother of the intestate are each entitled to
take one share, that is per capita the heirs in the branch of a predeceased son or a predeceased
daughter takes between them one share as expressly laid down in S&ction, rule 3. In case of the
latter, distribution is per stifpes and on the principleof representation. o

" Instances of exceptions to the general rule about distribution per capifa are expressly. provider in

m 1, 3 and 4 of Section 10, rulé 2 of Section 16, by operation -of sub- section (2) of Section 1;
" hereunder the.property of a female intestate devolves in certain cases on the heirs of the father or
husband of the intestate; and under the proviso to Section 6 which beings about the operation of rr 1,
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3 and 4 of Section 10 in the case of a male Hindu who dies leaving any heirs mentioned in the
proviso to Section 6 and-having at the time of his death an interest in a Mitakshara coparcenary.

In a tenancy-in-common, each sharer has an independent share in the common property and
ordinarily cannot act for the others or assume the authority of a manager unless so appointed by all
the others. Thus for-instance one of several female heirs who are co-tenants cannot alienate the
property held s co- -tenants though, or course, in a given case the Court may as far as possible try to
protect the. |nterest of the alienee on equitable considerations.

RIGHT OF CHILD IN WOMB-:SECTlON 20

" "AGhild viho was in the womb at the time of the death of an intestate and who is subsequently
born alive shall have the same right to inherit to the intestate as if he or she had heen born before
the death of the intestate, and the mhentance shall be deemed to vest in such ai
the d&ath of the intestate.

The section is worded in sufficient amplitude and applies not only t

the heir, male or fernale, in order to become entitled to succeed to
justum matrimonium but also to those cases where an iIIegitima

Marriage Act 1955. That section in terms speaks of chrld_t ;
operation of that section is, however, limited.

PRESUMPTION IN CASES OF SIMULTANEOUS.DEATHS: SECTION 21

Where two persons have died in cucumstances renderlng it uncertarn whether either of them,
and if so which, survived the other then; for all purposes affectnng succession to prape.riyrtt.shan be - __
presumed, until the contrary rs proved that the younger survrved the elder.

Examples:

i) M and her daughter K dled in fire and on consideration of evrdence the conclusion was reached
that they -had perished in circumstances rendenng it uncertain whether either of them had
survived. Applying the rule of presumption-laid down in this section, it was held that K the
daughter had survived her mother. Prior to-her death M had executed a will and left her property
to K as & legatee and the property devolved on the heirs of K.

i) A defendant in a partitiorr suit-was-murdered at night along with her foster daughter inwhose ——— -
favour the defendant:had bequeathed her property by will.. It was uncertain as to who died first.. '
The heirs of the foster daughiter were directed o be brought on the record of the partition suit in
preference to the sons’ of the defendant who claimed to be the- heirs of the latter on basrs of
mtestacy : '

PREFERENTlAL RlGH O:ACQUlRE PROPERTY IN CERTAlN CASES SECTlON 22

-rntestate or
h i ! evolves upon two or more heirs specified in Class | of the Schedule, and any one of
'sugh jelrsiproposes to transfer his or her interest in the property or business, the other heirs
sh§|l3have a preferential right ta acquire the interest proposed to be transferred.

- (2) The consrderanon for wigch any interest in the property of the deceased may be transferred
under this section shall inithe absence of any agreement between the parties, be determined by
the court on apphcat|on beslng made to it in this behalf, and if any person proposing to acquire the
interest is not erIrng to acquire it for the consideration so determlned such person shall be trable :
to pay all costs of or incident to the applicatien. : :

_(3) If there are two or more heirs specified in Class | of the Schedule proposing to acquire any
interest under this sectian, that heir who offers the highest consideration for the transfer shall be .
preferred. . -

- Explanation — In this _—Section, ‘court’ means the Court within the limits of whose j.urisdic'tio'n the
immovable property is situated or the business is carried on, and includes any other Courl which the -
- State Government may, by notification in the Official Gazette, specify in this behalf.

'




The effect of the section may be thus summarised:- o

i) In case any heir specified in Class | of the Schedule desires to dispose off his interest in the
property (immovable property or interestin a buciness) inherited by him simuitaneousiy with any
other heir or heirs of an intestate under the provisions of the Act, the latter have a preferentral
right to acquire that interest by purchase. :

i) If the-parties are unable to agree as to the quantum of consideration payable by the. heir o or herrc
who intend to exercise the right conferred by sub-section (1), the price wiil be determined by the
court in an application made for the purpose. The intending purchaser is not, however, bound to
pay the price fixed by the Court. If he does not choose to pay the same, he will only be liable to -
pay costs of the application. '

iii) In case of two or more heirs seeking to exercise the right conferred by sub-secfier: (1) that heir who
offers the highest consideration must be preferred and allowed to acquire the rnteres’r '
The provision of the section were necessary in order to safeguard the rnterests of co-heirs,
otherwise the very foundation of the Hindu family would have been shattered. Thé: preferentral right
to acquire property in certain cases as is provided under this section islimited only to tnose cases
where the property has devolved upon two or more heirs specified in cldssFofthe schedule

Before the preferential right can be, decreed i s sub-sectron the
conditions laid down should be satisfied:- : o
1. Available to heirs of class |

Available at the time of transfers

consideration

Court to which application lies :

preference to the heir who offers hrghest consrderatron

SR N

Suit
Where in a case envisaged by thrs section any property rs already transterred by co-heir the
remedy of the other co-heirs to enforce theif” pre-emptrve rrgﬁt WOuld be by a regutar suit and not by
way of an application under this sectron %
’ Transfer not void but voidable =
voidable. -

jon envrsaged in the sectson is not void but

SPECIAL PROVISIONS RESPECTING DWELLING HOUSES: SECTION 23

Section 23 of the Hindy
(Amendment) Act, 2005.

céessio A"c t;a_s been omitted by section 4 of the Hin‘du Succession

ir&\%{RYING MAY NOT INHERIT AS WIDOWS SECTION 24

Section 5 of &te Hindl,,, ceSsion (Amendment) Act 2005 has omitted this section. Therefore '
remaréﬁﬁ;@y theswrdd’t/v ISEF Ionger a disqualification. .

CERTAIN WID%‘WS RE- M

08, Who mmrts murder or abets the commission of murder shall be disqualified from
ing the pror perty of the person murdered, or any other property in furtherance of the succession
%bor she committed or abetted thic commission of the murder. :

" The $égtion has the effect of laying down that a person who commrts murder or abets the
commissiofi of murder is disqualified from mhentrng -

i) The property of the person murdered; or

i) Any other property he may become entitled to succeed by reason of furtherance of succession
- resulting from the murder :

The expressron ‘murder’ would be read in a wide sense and -would take in its import &ven .
culpable homicide, though, of course, to some extent the matter would depend upon the facts and
circumstances of the case.
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Example: If A has a brother B and a nephew C (the son of a predeceased brother) and C- .
commits the murder of B (B being the nearer heir would have been entitled on A's death to succeed -

to A’s property to the exclusion of C), C becomes disqualified from inheriting the property of A.

CONVERT’S DESCENDANTS DISQUALIFIED: SECTION 26

Where, before or after the commencement of this Act,-a Hrndu has ceases or ceases to. be a h

Hindu by conversion to another religion, children born to him or her after such conversion. and their

descendants shall be disqualified from inheriting the property of any of their Hindu.relatives, unless'

such children or descendants are Hindus at the time when the-succession opens.

Thus where A died leaving three Sons, B , C, and D, and B had accepted Islam-during the -

lifetime of A, on the death of A, B, C and D would equally take one share each i.e.-1/3 of the property
left by A, B is not disqualified from inheriting the property of A despite the fact thaghe had embraced
Islam and is no longer a Hindu. The reason is that under section 26 the convert himself is not
disqualified from inheriting. The descendants of a convert bom subsequently after conversion would
be disqualified to inherit. .

SUCCESSION WHEN HEIR DISQUALIFIED SECTION 27
If any person is disqualified frorn inheritirig any property under this Act, |t shall devolve as if such
person had died before the intestate.

It follows that no person can claim a right of inheritance to such property, through him or her. For,
this can only happen if the property had vested in the disqualified person and he or she had
thereafter immediately died. The property, in-fact never vests in the disqualified person. Therefore, a
disqualified heir can not a fresh stock of descent and a person claiming as an heir of the disqualified
person can not inherit.

“The sectian is prospectlve not retrospectrvely

' DISEASE, DEFECT, ETC. NOT TO DISQUALIFY: SECTION 28

No person shall be-disqualified from succeeding to any property on the ground of any disease,
defect or deformity, or save as provided in this Agt, or any other ground whatsoever.

The Madras High Court heid that the: effect of section 28 read with section 4 of the Act is that
unchastity of a widow has ceased to be a drsqualrﬂcatlon for succession after the Act came into force
“widow though unt,haste can now succeed to thé property of her son as her father's widow.

FAtLURE OF HEIRS: SECTION;29 .
If an rntestate» hes left. nv""’herr qualified to suceeed to his or her property in accordance with the

Escﬁ"eat in I‘ndlan law is the term commonly emponed to denote lapsing of property to the Crown

S, ownrng property but having no known heirs make wills and even when they do not,

o@%"egs

someﬁb_%rson‘; wing remote kinship is usually found. Under the prevrous law on failure of all heirs of

~an intes| Qte, the Crown took by escheat

TESTAMENTARY SUCCESSION: SECTION 30

Any Hindu male/ffemale may dispose of by will or other testamentary dispositio-n ‘any ‘property,
which is capable of being so disposed of by him, in accordance with the provisions of the Indian .

Succession Act 1925 (39 of 1925), or any other law for the time being |n force and appIrcabIe to
Hindus.

Notwrthstandmg anythrrlg contained in this Act or in any other Iaw for the time being in force, be

deemed to be property capable of being drsposed of by him or by her wrthln the meaning of.this ~

- seclion.

ord ovemment |n d’efault of heirs on the death of the owner intestate. In recent times, escheat is

,.
L .
. . 0 *
.
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The interest of a male Hindu in a Mitakshara coparcenary property or the interest of a member in
the property of a tarwad, etc. is a property now capable of being disposed of by will, notwithstanding
any other rule of law to the contrary.

According to Mitakshara law, no coparcener, not even a father, could dispose of by will his
undivided coparcenary interest even if the other coparceners consent to the disposition, the reason
being that at the moment of the death the right of survivorship (of the other coparceners) is in conflict
with the right by device. Then the title by survivorship, being-the prior title, takes precedence to the
exclusion of that by device. That rule of Mitakshara law is now abrogated by the Explanation which
lays down in explicit terms that such interest is to be deemed to be property capable of being
disposed of by will notwithstanding anything contained in any provision of the Act or any other law for
the time being in force. -

The power conferred by this section upon a member of a joint family to make a wn‘l in respect of
his interest in the joint family property cannot be extended to a case of gift. ;

Prior to the coming into force of this Act, neither under Mitakshara-nor und
could a widow or other limited female heirin any case dispose of by wili 2
or any portion thereof, whether the property was movable or immovabl
this Act inter alia is to abrogate that traditional limitation. She.is-now af
howsoever acquired and held by her and can dispose of it by w1|| The only:qua
that she cannot do so where she holds any property as ‘restricted estate’ a
14 (2). This is so because in any such case she is not and has not-becomé ft

: aﬁabh?ga law,

ualised under Section
owner of the property.
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Chapter !l
Sources and Schools of Hindu Law

—_

. Give'the main sources of Hindu Law. {RJS ~ 1991)
2. What is the importance of Shruti in Hindu Law? (Bihar JE - 1991)

Chapter il
The Hindu Marriage Act,1955

1. Define the nature of Hindu Marriage under Hindu Law. What are.the characteristics
of sacramental marriage among Hindus? How far these have.been affected by the
Hindu Marriage Act, 19557 [UPPCS (J) - 1992, Delhi JS - 199

wife: The husband had a wife, at the tlme of marriage,
been performed in England before 19557 {DJS — 1990)°
3. Whatis prohibited decree in Hindu Law? [RJS’ - 1991]
4. What do you understand by ‘void' and ‘void fe' marrrag ' your answer.

[UPPCS (J) - 1982, 1984, 1986]
5. When would a court refuse to pass a decree of divorce under the Hindu Marriage
"~ Act? [RJS - 1992]

6. What is the scope of Section 27 of the H. M Act forfd'sposal of property of Hindu

spouse? Discuss. [DJS - 2000]
7. W files a petition for restrtuthn of _':njugal rights agarnst her husband, H, and
__applies for marntenan@ipendente lite: *Hzeontends ‘that no marriage Jook place
between him and W, an&psrsts that the
the court under Section 24% grant to"W thetexpenses for contesting the questron of
marriage between H and W% E;ecrde [PunjaB C.S. (J.B. ) 1999]

‘hapter IV
The H\nd;g Adoptr&\‘fand Maintenance Act, 1956

1—Brs€uss the atﬁhorrty'%qga
Hmdu‘%wand th‘%{uchanges introduced by HAMA, 19567 [UPPCS (J)-1983] -
2. Whata e'% consequences of an Adoption? [RJS - 1992] . .

..ﬁq Chapter v
?ﬁndu Minority and Guardianship Act 1956

2. YVho is a de facto guardlan of a Hindu minor? Can he dispose of the mrnors
»"“’;;jgproperty for the latter’s education and moral welfare? [RJS ~ 1999]

Chapter VI
Joi’nt Hindu Family, Coparceners and Joint family property

. Who are coparceners’7 [RJS - 1991, 1992]

N —

. (JB)-1999)
What constitutes coparcenary property? Explain. [UPPCS (J).~ 1085]
".4. ‘A’ as managing member of Joint Hindu Family borrowed Rs. 5000/- from ‘B’ for the
- necessities of the Joint Faily. ‘B’ obtained the decree against ‘A’ as manager of
the Joint Family. Could the decree be executed against the whole coparcenary
property? Could the decree be executed against personal properties-of all the
members of the joint family? [DJS — 1982]

w
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lesfion of marriage be decided first. Can'

j;Hrndu widow to"adopt a son to her husband under the

. Explain the concept of coparcenary. Can a female be a coparcener’? [Punjab C.S.
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W N

" . (coparcenary and self- acqurred
- Whatis the right of a chrld in wonib 'nder the Hindu Succession Act? [RJS]

_ Chépier’ Vil_ _
Rights and Poiwers of Karta and Coparceners
Wiite a short note on Pious obligation. {UPPCS (J) - 1997, RJ1S - 1991]
State concisely what you understand by Pious obligation of a son fo pay debts of

his deceased father, When no property is inherited from the father. [DJS ~ 1980]
Define an antecedent debt. Under what circumstances can a joint family property

be alienated for dlschargrna an antecedent debt? [UPPCS (J) 1983]

Chapter Vill
Partition and Reunion

What is partition? [UPPCS (J} ~ 1992]

. Name some properties which are incapable of: dlvrsron [UP CS 992]

"Partition is made only once” (Manu). Discuss. [UPPCS 1991, 1999]

Chapter IX
Hindu Succession Act, 1956

. How does the self- acqurred propert'f"_"of a Hindu male dying intestate. devolves7

[RJS - 1992] ;
A and his sons B and o} constrtute a coparcenary B separates hlmself after getting

113 share of coparcenary’ property A dies:intestate leaving his surviving daughter -

D and sons B and C. Examine the claims 6f. daughter D and son B to the propeny
)left by A. [DJS - 1980]

What are the rights of a- female heir in a dwelling house occupied by members of
Hindu Undivided Family? [RJS]
A Hindu ferale after.the promulgation of Hindu Succession Act, 1956 beromeS the

“full owner::of, the property inherited bHer in--her possessrorr Are there any

exceptions to thrs rule? [UPPCS ()] -

. Descnbe ttjre facts and principles of law laid down in V Tulsamma vS. Sl‘esha'

St
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MUSLIM LAW

'Cha'p_ter-— 1

. Introduction -

- In religious sense Islam means ‘Subrnlssmn to the will of God’ and in secular sense Islam means the
‘establishment of peace’. "

Muslim law in India means “that portion of islamic civil law which is applied to Mushms asa
personal law” (Fyzee). Muslim law is founded upon ‘Al-Qurar’ which is belleved by the Musalmans to
have existed from eternity, subsisting in the very essence of god. &

There are mainly two diffefent conceptions of Muslim Law, one of divine ongln asin. the case with
the Hindu law and another man made. Muslim law is founded upon revelation and is blend with religion.
There is in Islam, a doctrine of ‘certitude’ (ilm-ul-yaqin in the matterof Good and-Evil. What is morally
beautiful that must be done, and what is morally ugly must not be done This is Iaw of shariat which
means the totality of Allah’s commandment. It is a doctrine of duties. - -

The Muslim legal system differs from other modem systems, in the sense that it purports to have
its sole source of Divine will communicated, on its final form, through a S|ng|e human channel. God
alone is the legislator in Islam and has Supreme legislative power in the Islamic.system. But as laws are

"needed for the benefit of the community the Divine’ Legislator has delegated to it power to lay down laws
by the resolution of those men in the community who are competent in that behalf, i.e., the Mujtahids (or
jurists). Tn this system the legal rules are 5o deeply connected W\th the moral and rehgnous rules that it is
difficult to separate them.In the words, of Mr.Jusfige Mohmood “Hindu and Mohammedan law are so..

~ intimatelty conncected with religion that they cannat.readily be dissevered from it.” ..

Who is Muslim : Musiims, for the purpose of the_application of Muslim Law falls into the two -
categories 7 " :
a. Muslims by birth or origin and
b. Muslims by religion or conversich, . <
~ (Persons who yfess Islam or pérsons.who undergo the formal ceremony of conversion)

that under }}-Qndu L
brough JpFaga Hi g

one of the parents is Hindu and other is Muslim and if the child is
he child will be Hindu. The rule of Muslim law it is submitted will-be

In Sarla Mudgal v. Umon of India (Alr 1995 SC 1531). The
band already married. Under Hinu law embraced Islam and solemnized a second ;
magtiage under Muslim Law. The court held that the second marriage of a Hidnu hushand
after conversion to Islam without having his first marnage dissolved under law would be
invalid.

/.,4,:;.1. !

In Lity Thomas v. Un|on of India (Air 2000 SC 1650) one personal
law_can not be.used to defeat the spirit or purpose of another personal law. Supreme Court
held that the husband is guilty of the offence of S_upreme Court held that bigamy u/s 494 IPC.

Effect of conversion to Islam: The rights and ihe status of the convert become subject to the
Mohammendan Law. In the absence of a custorn to the conirary in case of a Hintlu converts

. to Islam succession and inheritance are governed by Mohammedan Law and not by H|ndu
Law. i
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Effect of Apostasy (renunciation) of Islam on marriage; Marriage of a Muslim husband with a
© Muslim wife is dissolved ispo facto on the renunciation of the husband of Islamic religion. The
renunciation of Islam by a married Muslim woman does not by itself dissolve her marriage.
But where a woman converted to Islam from some other faith re-embraces her former faith
her marriage with the Muslim husband stands dissolved.

Important Questions

1. Discuss the nature of second Muslim marriage of a convert Hindu while he has an
existing Hindu wife.
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Chapter-2

Sources and School of Muslim Law

SYNOPSIS |

1. Introduction
2. Sources of Muslim law
a. Primary sources
b. Secondary sources
3. Schools of Muslim
a. Sunni School
b. Shia School
4. Difference between the Suni and Shia school

Sources of Muslim Law

{
t

Primary Sources  Secondary Sources.. -
1. The Quran -~ 1. The Urf or Custom
2. The Sunnat and Ahadls 2. Judicial decisions
———— 3. Thelma . ©7+ 3. Legislation, -
- 4.The Qiyas © 4. Justice, equny and good consmence

| - anary Sources ' '

1. The Quran:- Quran is the primary source of Mushm law, in pomt of time as well as in importance,
Quran is the first source of Muslim Law; It contains the very words of God and it is the foundation
upon which the very structure of Islam rests. Quran regulates individual, social, secular and
spiritual life of the;Muslims. :

_Ibe_contents of Quran may be classuied under the four heads -

(
(c) i
(d @mal s.and teg 1
"~ We are heﬂe o %(ged with the legal aspect only. The Quran has lnﬂunced the creation of
Isla mlglegal systegg in f%{o%ﬁg ways:-

4 ( i The pph faced legal prob|ems and so did his companions and the Quran provided
gj‘guudah‘;‘;ave such texts which possesses definite Iegal element

sonmg to afford legal rules. The texts proclaiming that God will not punish any one
ave for one’s own sins have been applied to debts which a person leaves unpaid at his
death with for reaching results in the law of administration of assests
{3) By pointing out that the previous revelations have been corrupted, the- Quran-declared the. .
legal material with the people of the book unreliable and called people to abandon the
_ customs of their ancestors which are outside the sphere of the'Book and Sunnah.

.2. The Sunnat and Ahadish {Traditions):- Sunna means the model behaviour of the Prophet. The
narrations of “What prophet said, did or tacitly allowed” is called Hadis or Traditions. The traditions
were not reduced to writing during the lifetime of Mohammad but preserved from generatlon to

- generation so a mintue inquiry is necessary to accept a Hadis. -

3. The ljma:- lima has been defined by sir Abdul Rahim as “agreement of the jurists among the..

followers of Prophet Mohammad in a particular age on a particular question of law”. According to
" classical theory, failing of Quran and traditions the consensus of opinion amongst the companions .
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of the prophet is recognised as the best guide’ _of taw The authonty of ljma as a source of Muslim
" lawis also founded on Quran and Traditions.
~ With the march of time, development of civilization and expansion of the
_Islamic influence numerous problems arose which could not be decided by reference to only Quran and
traditions. For this purpose. The jurists evolved the priniciple of ljma so legislator has delegated power to
lay down rules by the resolution of those men.in the community who are competent in that behalf.
4. The Qlyas - This is the last primary source of Muslim-Law. Qiyas means reasoning by analogy
“from the above three sources i.e. Quran, the Sunnat and the ljma. In Qiyas rules are deduced by
the exercise of reason. Qiyas does not purport to create new law, but merely to apply old
established principles to new circumstances.
This source namely is of no value to persons belonging to the school of Ahmad
Ibn Hanval the great traditionaligt. The shias also do not accept Qiyas because they are of the opinion
that if law need to be enlarged it must be by the Imam and none else. Qiyas is a, eak source of faw,
reason is that with respect to analogical deductions one can not be certain that they at the law
giver intended.

Il - Secondary Souces

1 Urf or Custom:-Custom was never formally recognised as a source ofiMu though it has
been occasionally to as supplementing the law. Customes does notfcommand any spiritual
authority but a transaction sanctioned by custom is legally operative, even if-it be in violation of a
fule of law derived from analogy; it must not, however, be opposed to a clear fest of the ‘Quran’
or of any authentic tradition. The requirements of a valid custom aré:- -

(a) General prevalence iri the country is necessary

{b) It must be territorial

(c)-1t need not be existing from the time of the Prophet s companions. All that is necessary is
) that it should be immemorial. .

 (d) it must be ancient C

-(e) It should not be opposed to public policy
Shanat Act, 1937, aims at restoring the law: of Islam to all Muslim communities resrdrng in India

and abolishing customs contrary to the Shariat.

2. Judicial Decisions:- These includes the decisions of the Privy council, the supreme court, as

well as of the-High courts of India. Thesa-decisions are regarded as precedents for the future
- cases. Strictly speaking, judicial decisions only declare the law as it is and as not a source of law
“but they undoubtedly supplement and madify, the Taw. Muslim law is no exception to this rule. The
Muslim faw has been supplemented on many points by judicial decisions. On some points judicial
decisions have modified:the ptife’Muslim law. Thus tinder the pure Musliin Law, no interest is
. allowed on a loan. Butin'Hammeera Bibi v. Zubaida Bibi, the privy councrl allowed: interest on
the amount of unpaid doWer
T3 Legrslatron‘ -In |ndja Musllms are also governed by various Ieg|s|dtrons passed either by the
ament‘or by ‘sta t" gyegislature. The following are the instances of the legistation in India. The
%‘ﬁgus loén Ac 1918, freedom of religion Act, 1850, the guardians of wards Act, 1929, the -
) Shar?t Act, ‘r% and the Dissolution of Muslim Marriage Act, 1939 and many others Acts.
ustite, equity*and good conscience: -Abu Hanifa, the founder of the Hanafi sect of Sunni,
5 hde¢ principle that the rule of law based on-analogy could be set aside at the option of
dge 0h'a liberal construction or juristic preferince to meet the requirernents of a particular
case%t;l' hese principles of Muslim law are known a}runsttc equity”. Theterm “juristic preference”

e

was used by the great jurist Abu Hanifa to &xpres$-the liberty that he assumed of laying down
law, which in his discretion, the special circumstances required rather than law which analogy -
indicated. The importance of justice, equity and good conscience as a source of Muslim law can
be well assessed by the following observation of. Ameer Ali; he says that “when the great
expounders of Musalman law have enunciated divergent doctrines or expressed different
opinjons the judge administering Musalman law is to- adopt the one most comfortable to
equity and requirements of the times”

Il Sources of law atcording to Shias:- The foNowrng are the sources of law accordrng to shias:-

(@) The Quran ~

(b) Ahadis = ]

(c) The ljma - - . Co-
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The Muslim Law is applicable by courts in India to Muslims not in all but in some matters

- only. It has been held that as regards marriage and divorce the Shariat Act requires the
courts to apply Muslim Law only if both parties are Muslims. If therefore, only one of them
is Muslim the Act will not apply.

.. (Noorjahan v. E Tiscenko AR 1941 CAL 582)

- Schools of Muslim Law _

- There are two main schools of Muslim law. The Sunnis and Shias both sects are again
" divided into a number of schools, the majority of the Muslims are Sunni and hence it is presumed that
the parties to a suit are Sunnis unless proved therewise. Shia law is also the law of the land.

School of Muslim Law

|

Sunni School

1. Hana
2. Maliki
3. Safei

4. Hanbali

-of Imaminia

Y I

fi

Shia 'ichool

]

Athna-Asharia

Schools

Akhbari

Poinits of difference bl

jas

1d Shia School

__ Zidyas

Bohras of Bombay

Diff on ‘th

e

Shialaw. |

2. deer

3. Divorce

f‘%(a) Mut‘& “arnage is unlawful
“*h) It ‘- ecognlzes a long list of guardians

the time of marriage is necessary
but not at the time of dissolution.

- (d) Child will be presumed -legitimate |
only if born with 10 months from the
dissolution of marriage’

" Minimum 10 Dirhams Maximum no limit

(a)- may be effected orally or by a written
document
(b) Presence of witnesses not necessary

(c)—Words of divorce used by husband | (b) Presence of two witnesses is

(a) Muta marriage is lawful

{6) Only father and grandfather are
guardians for marriage

(c) Presence of two witnesses at the time
of marriage is not necessary but at
the time of dissolution :

(d) Child - bom within 2 .years of the
termination of marriage is presumed
to be !egltlmate

Minimum no limit Maximum 500 dirhams

(a) Must”_be pronounced “orally unless | -

husband is physically incapable of
pronouncing orally then in writing
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4. Maternity

5. Guardian-

ship

6. Maintena-

nce

7. Gift

8. Wagf

9. Pre-

emption

10. Wills

11. Inheritance

recognises three classes of pre-emption .

under compulsion or
intoxication is valid divorce

voluntary

(a) fixed with woman who gave birth to
the child whether from adu|terous act
or valid marriage

(b) child has got the right of lnhentance
from the mother

mother is entitled to custody of a boy until
he has completed the age of 7 years and
girt until she attains puberty

liability on children to maintain father
even if the father is earning

Gift of undivided share in a property
capable of division is irregular unless
special conditions satisfied

A waqf inter vivos is completed by mere
declaration of endowment by the owner

‘A person can not bequeath-anything in

favour of an heir except with the consent
of others heirs after the testator's death

(a) Three classes 6:f:a_heirs;(i) sharers, (i)
residuaries, (iii) distant kinderd

1 (b) Does not recognlse any right of

the . doctrine of

ation of a few limited cases
(d): Homici g i§'a bar to succession
f( ) Bo_th usband and wife can take by

necessary . - 7|

(c) Does not recognise divorce under
such circumstances

(a) fixed with woman who gave birth to
the child only from valid marriage

(b) does not- permit mutual rights of
inheritance ‘between the mother and |-

her illegitimate child

mother is entitled to custody of a boy until

he attains the age of‘2=years and girl until
attains the age of 7 ye‘ S

not obligatory to maln j
is earning

A wagf inter vivios can not be created by
a declaration there must be delivery of
possession

Recognises only one class of pre-

"} emption that too when on|y two co-

owners not more
{a ) If the bequeath does not exceed 1/3
' no consent necessary
(b) If exceeds 1/3 consent may be given
even during the life-time of testator

(a) two classes of heirs (i) sharers (i)
residuaries-

(b) recognises it-to sorme extent

(c) itis.the cardinal principle of
succession

(d) itis bar only if itis |ntent|onal

(e) only husband is entitled to retum not
the wife-

(f} itapplies only to the daughter and
sister among shias -
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Chapter - 3

MUSLIM MARRIAGE

SYNOPSIS

1. Introduction _ o
2. Definition ' : T
(a) Legal Aspects

3. Objects of Marriage .

4. Essentials of Marriage -
(a) Proposal and Acceptance
(b) Capacity for Marriage
(c) Legal Disability

Kinds of Marriages according to validity

Consequences of valid, void and irregular marnage

7. Muta Marriage ' _

IS

Marriage. (leah)

It was: Prophet Muhammad who brought about a complete change in the position of women. He .

advocated for almost equal rights for women in the exercise of all legal’ powers and functions. In pre-
islamic Arabia, women were treated as movable possession of men and Were not given any right of
inheritance -and totally. dependent upon men. Marriage (Nikah)-in pre- -Islamic Arabia meant different
forms of 3ex relationship between a man and"women establrshed on certain terms

' Marrrage though essentlally a contract is also a devot|onal act whrch has. for its object of legalizing
sexual intercourse the procreation and legalrzrng ‘of children. All thie rights and obligations it creates arise
|mmedlately and, are not dependent on any condition precedent. Such as the payment of dower by a
husband to a wife. After marriage, woman"--"-does: loose her individuality. She remains a “distinct
member of the community; the existence of/persona ity is not merged into that of her husband. The
contract of marriage gives no-power to' a”nyone,OVerher person or property beyond what the law defines.
She can enter into bmdrng contract th her husband and proceed against him in law courts, if

necessary.

i nature In order to better apprecrate the nature of Muslim marrrage it
t5 different notrons

@ of law -
(%he terms of marrrage contract are W|th|n Iegal limits capable of berng ﬁ\tered to suit
ividual-cases. ; - :

Describing the nature of Muslim marriage. In the leadrng case of Abdul Kadrr v. Salima Justrce
Mahmood, Observed that Marriage among Mohammedans is not a sacrament but purelyz CIVI| contract
although.it is salemnised generally with the recitation of certain verses from the Quran.

Justice. Mahmood' has himself cautioned that the dower in Muslim marriage should not be
confused with consideration in the context of tivil contract when he says in the same case “Dower under
the Mohammiedan law, is a sum of meney or other. property promised by the husband to be paid.or
delivered to the wife in consideration of-the marriage”.

Thus we see that the similarities of a Muslim marriage to a contract are so pronounced that some
. }UﬂStS have treated it entirely as a civil contract.

Though sacramentat nature of marriage is conS|dered as an orthodox view -but it is also
supported by the [Mictary™= ) - .-
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Anis Begum v. Mohammad Istafa:- is a leading case on the point where £.J. Sir Shah
Sulaiman, has tried to put a more balanced view of the Muslim marriage by holding i both a civil
contract and a religious sacrament.

~ Though the leamed C.J. does not himself say that marriage is a sacrament, but from the
context in which he said, it is clear that he supported the view of Maulvi Samiuiiah. Taking religious
aspect inio account Muslim marriage is an ibadat.

If marriage is nothing but a civil contract then keeplng in traditional view we could say.
“He who enters into a civil contract completes have of his religion but it is enter in to marriage completes
half of his religion.

It means Muslim marrlage is something more than a civil contract. Justice Mahmood's
observation i.e marriage is a civil contract can not be appreciated only because that up to same extent
marriage resembles with civil contract. Besides same similarities there are so "basic differences
between two, for instance:-

(a) Unlike civil contract, it can not be made contingent on future event.
(b) Unlike contract, it can not be for limited time (muta marriage is argexception :
(c) Unllke contract of sale of goods which may be cancelled by unﬁardv selier. ere of a

dower remain unpaid.
In the above ultimate analysis it can be sard that th?rnamage ,
contract nor as a sacrament. It is devoid of none but the bIendrngof two.
Objects of Marriage : "
A glossary on TARMIZI sets out five objects of marriage —
(a) The restraint of sexual passion’
) The ordering of domestic life
¢) The increase of the family
) The discipline of the same in the carg:and respons rIrty»o
e) The upbnngmg_omrtuous cbrldrgnrfi‘k ,

b _
(d ife and children; and
( _

_ Essentrals of Marriage : T '
Though in the Muslim communltles cer;tarn sodial functlons and ceremomal fites are performed at
-~ the time of marriage, such functions or riteS are no‘t gally necessary. It is essential to the validity of a
marriage that there should be a proposal ma%é?‘ééby or off Behalf of one of the parties to the marriage and
an acceptance of the proposal by or ongehal g'other in the presence of and hearing of two male or
one male and two fendale witnesses wbo must be sane and adult Mohammedans. If any of these
requrrements is not fufflté ,the%giar%age é(é"comes either void or irregular, as the case may be.

% b

3 e«xh RS

- acceptance. One ‘ ) '_ {Harriage must make an offer (IJAB) to the other party The ‘marriage
55 ith&zpther party accepted that offer. The words conveying proposal and

each other’s presence, the parties should hear the words. The transaction
must be completed at one meeting. There must be reciprocity between offer

3¥be conditional. A offers to marry B on Rs. 1000 as dower and-B accepts the
j that Rs. 3000 should be paid to her as dower, there is no recrprocrty between offer
ane; therefore, there is no marriage. '
i Law, the proposal and acceptance must be made in the presence of two males or one

._male and tweiifemale witnesses who are sane, adults and Muslims. Absence of witnesses does not
render marriage vord but voidable. Under Shra Law, witnesses are not necessary at the trme of
marriage. -

, The parties contracting a. marnage must be actlng under their free will and consent The consent -

should be without fear or under influence or fraud. In the case of a boy or a girl who has not attained the-.
age of puberty, the marriage is not valid unless the legal guardian consented to it. The consent may be
eXpress or rmplled :

Capacity for Mamage :
The party to a marriage must have the capacity of entenng into a contract. In other words; they must
be competent to marry. The parties must be able to understand the nature of their act.
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(a) Every Mohammedan of sound mind, who has attained puberty, may enter mto a contract of
marriage.
(b) Lunatics and minors who have not attained puberty may be validly contracted in marriage by
their respective guardians.
(c) A marriage of a Mohammedan who is of sound mind and has attained puberty is void if. it |s :
~ brought about without his consent.
In Muslim Law, age of majority is understood with reference to attammg the age of puberty. Puberty -
is persuaded, in the absence of evidence on the completion of the age of 15 years. The Indian Majority
Act, 1875 does not apply to the Muslims in respect of marriage, dower and divorce.

Case: Gulam Bibi v. Muhammad Shafi AIR 1940 Pesh. 4

A girl aged 17 years was given in marriage by her grandfather without her ponsent Girl left the
husband home and came to her grandfather’'s home. Husband wanted the restatutfon of conjugal rights
while the girl said she was never married to the petitioner. The court held that nox,_l ) arnage has
taken place because consent of the gifl was not there though she was a ma;%&

=
Guardianship in Marriage '

The right te contract to give a minor in marriage belongs succesggively to tF fol

(a) Father 5

(b) Patemal grandfather, how high so ever, and &

(c) Brother and other male relations on the father's side in the or&ﬁeéﬁgf mhen

table of residuaries

(d) Mother - 3

(e) The matemal uncle and aunt are other maternal relatlonswuthout th _ f’ohubuted degrees and

(f) The State. ’ % gS%’ g

: Under the Shia Law, only the father and:the pafernal g%féther how hlgh S0 ever are recognized
- _as.guardlans for coritracting marriage of aiminor. . _

= F@?‘T'-mg.;

Note
In certain circumstances a mirior contracted in gnarnage by the guardian for marnage has the nght of

repudiating -or ratifying the marriage on atta'hmg pg ert ;aTh|s right of minor is known as the option of -

puberty (khyar-ul-Bulugh) '

Legal Disability - N
Legal disability ménghe ¢ ence’

~ Those prohibitions havent%e el?é% ed i
" (a) Absolute incapacity %2 % e

_ (b) Relative incapagity Wy '

() Prohibitory ingBbacit
(d) Dlr_ectoryi@;%p‘

rteln mrcumstances under which marriage is not permitted.
odr classes as foIIows : :

Consanguini (Qurrabat)
Consanguinity means blood relationship that bars a man from marrymg
(a) His mother or grandmother how high so-ever p
(b) His daughter or grand-daughter how low so ever ' -
(c) His sister whether full, consanguine or utenne
Full - Where mother and father is common ) -
Consangume Where mothers are different but father is common
Uterine — Where mother is common but fathers are different
(d) His niece or grand-niece how low so ever ‘
(e) His aunt (father's sister, mother's sister) or great aunt how high so ever whether maternal or
patemal - . - - o ——

98




A marriage with a woman prohibited -by reason of consanguinity is void. The exgression ‘how high so
ever and ‘how low so ever’ denotes ascendants of any degree and descendants of any degree.

Affinity (MUSHAARAT)
" Amanis prohibited from marrying
- (a) His wife’s mother or grandmother how high so ever -
(b) His wife’s daughter or granid-daughter how low so ever
(c) Wife of his fatheror paternal'grandfather' how high so ever
(d) Wife of his son or son’s son of daughter’s son how low so ever
A marriage with-awoman prohibited by reason of affinity is void. Marriage with the wife’s daughrer or
grand-daughter is prohibited only if the marriage with wife was consummated.

Fosterage (RiZA) -

mother, or her datighter or his foster sister.

Exceptions B
Under Sunni Law, there are few exceptions to the generafp
fosterage and a valid marriage may be contracted with :
(a) Sister's foster mother
(b) Foster sister's mother
(c) Foster son's sister
(d) Foster brother’s sister

’ exceptlons permltted by the Sunnis.

(b) Relatrve Incapacity . 3 . :
Relative incapacity arises from cases whlch’ ender the martigge invalid only so long as the cause

" which creates the bar exists. The moment it is remoyed the rncapacrty ends and the marriage become

- valid and binding. The following are the cauies of rélativ

(a) Unlawful conjunction

(b) Polygamy or marrying a fifth wifé:

(c) Absence of properwrtness :

(d

(

d) Difference.of rerglo\n

e) Woman undergorng dat

)
)

Unlawful Conjunctron

e at the same time two wives who are so related to other by consanguinity,
if either of them had been a male, they-could not have lawfully inter-married as
for instance, two sisters or aunt and nigce. The bar of unlawfui conjunction renders marriage irregular
and pof’ void; A Muslim, therefore cannot contract a valid marriage with his wife’s sister till his first wife is
Irvrng%or not divorced. Under Shia Law, a Muslim may marry his wife's aunt but he cannot mamy his
wifels: piece: without wife’s permrssron Marriage proh|b|ted by reason of unlawful conjunction is void
" under Shra Law\; .

Polygamy o marrying fifth wife - _ : :

 Itis unlawgy for the Mohammedans 1o have more than four wives at a time. Marriage with-a fifth wife
is invalid or |rregu|ar but this irregularity-mayibe removed by divorcing one of them. Under Shia Law,
marriage with a fifth wife'is void. A Muslim woman cannot marry more than one husband. If she marries
a second husband, she is liable for bigamy under Section 494 IPC and issues of such.a marriage are
illegitimate. In India, no Muslim marrying under or getting his marriage registered under the Special -
‘Marnage Act, 1954 can marry a second wrfe durlng the life time of his spouse.

Absence of proper witness :

It is essential -amongst the Surnis that atleast-two male wrtnesses or one male and two female
witnesses must be present to testify that the contract was properly entered into between the parties. The-
witnesses must be of saund mind, adult and Muglims. In Shia Law, wrtnesses testifying the manrage rs
notrequired. - - - o - '
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'leference of Religion

~ A Sunni male can marry a Muslim female or a kitabia. Marriage with a kitabia i.e. a woman who
believes in revealed religion possessing a divine book viz. Islam, Christianity and Judaism is valid under

- Sunni Law. But he cannot marry an idolatress or a fire worshipper. It is irregular under Sunni Law and
- void under Shia-Law."Under Shia Law, no Muslim, whether male or female can marry a non-Muslim in
. the Nikah form. However, Shia can contract a Muta marriage with a kitabia (including a fire worshipper).

Muslimé belonging to different sects may intermarry.

Woman Undergomg Iddat

lddat is described as a period during which a woman is prohibited from mar again after the
dissolution of her first marriage. Under Sunni Law, marriage with a wornan underggifig Iddat is irregular
and it is void under Shia Law. The objective of Iddat is to ascertain the pregnancy. of the wife so as to
avoid confusion of parentage. %

Duration of Iddat &,
(a) Iddat of widowhood — When a person dies leaving a widow, she?s ’ 0l
before the expiration of 4 months and 10 days. s
(b) Iddat of pregnant woman — If the widow is pregnant at th
not terminate until delivery or miscarriage. If delivery or- \'s“ép“’é iage coff
10 days, the remaining period will have to be observed. % i \
(c) Iddat of Talak — The period of Iddat in cases of Talak is three caiifses. If he womart is subject to
menstruation, otherwise three lunar months. If the woman is pregrﬁan gt the time of divorce, the
Iddat will not terminate at delivery. B, ;o
(d) Iddat when marriage is irregular — If’ ‘the ma e |9§|rregulani§and parties have separated
before actual consummation has taken pIace“‘the wif l&nbt bound to observe Iddat.
. (e).If the marriage'is not consummatedﬁflddat has been ODSEF ed" in the casée ofdeath, but not in the
... gase of divorce. :
(f) The period of iddat begins from the date of

e dlvorce ordeath of the husband and not from the

A

" date on which woman gets the infg matlon'-u f shie gets the-information after the exp|ry of the

y%ed before completion of Iddat, the woman is
5 & 10 days from date of husband’s death.

specified term, she need not observ&ithe Idda

(g) When a husband has divorced his \A?l?’
requured to undergo a fresh dda for 4 4

.f ed by the second husband after actual consummation. Under Shla Law, valid -

retirem@nt ot recognlzed

(c) Prohlbltlve’lncapamty . :
.-(a)' Polyandry - Polyandry is forb!dden in the Muslim system and a married woman cannot marry
. 'second time so long as the first marriage subsists.
- (b) A Muslim woman marrying a non-Muslim — A marriage of a Mushm female with a-non- Musllm
male is |rregular under Sunni Law and void under Shia Law. '
(d) Dlrectory Incapacity -
(a) Marrying a woman ‘enciente’ — It is unlawful to marry a woman who is aIready pregnant by her
former husband.
(b) Prohibition of divorce — When a marriage is dlssolved reunion is prohibited except after lawful
marriage of woman with another man & then it is being dissolved after consummation. -
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(c) Marriage during pilgrimage — Under Shia Law, marriage dunng pilgrimage is void but Sunnis
regard such marriage to be legal.

(d) Marriage with a sick man — Marriage with a sick man suffenng from a disease which is likely to
be fatal is invalid. If however, he recovers and marnage rs consummated rt is valid.

Kinds of Marriages according to valldlty
On the basis of the validity, a marriage may be of three kmds under Sunnr Law, namely
(a) Valid (SAHIH)
(b) Void (BATIL)
(c) rregular or invalid (Fasid)

Valid Marriage (Sahih)
A marriage to be valid must satisfy foliowing requirements:-
(a) There must be proposal by one party and acceptance by the other.

e,

(b) Proposal and acceptance must have taken place at one meeting and:before twi W’i’é%ges
(c) The consent of the party is free. E %
(d) The parties must have capacity to contract marriage. g i
(e)

e) There should be no impediment to marriage whether abso B relatlvg pro i ve oﬁgllléctory

Void (Batil) Marriage '

A marriage contracted by parties suffefing from absolute |ncap

effect and issues of a void marriage are illegitimate.
Shia Law ~ Following marriages are void:-

(a) Marriage in vrolatronpf absolute lncéjgacrty

b} Marriage with the Ml‘e?gf ano%ér person whost

d. They are of no legal

( marriage is still subsisting.
(c) Remarriage witfl:one’s own diviee f2e ' |fe there isa legal bar.

(0 Marriage prokibites ;
(e) Marriage with a fift Wi
(f

(9

(h

} Marriage during prlgn" :" ' ;-»s' g

) Marriage with any non; I|
ﬂgégorng iddat.
Irregular or Invalid (Fasrd) Marriage

) Marriage with & )
A marriage contraet d by partres%ertnr relative prohibitory or directory incapacity is invalid.
5N C B B ) . ’ L.

Consequéh A ord Marrrage

A void %Rarriage is of no legal effect either before or after consummatron It does not create any
rights and obl{iations between parties. The wife-is not entitled for maintenance.-One cannot inherit. from
the other but wbman is entitled to dower if the void marriage has been consummated. The offsprings of

void marriage are illegitimate. The parties can separate from each other at any time without divorce and _

. may contract another marriage lawfully.
Consequences of Irregular Marnage -

The consequences of imegular or invalid marriage may be studied from two dlfferent angles (a)
beforg consummation and (b) after consummation. .

Before Consummation
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"It has no legal efiect: The wife is not entitied to dower. The spouse may separate from -each other
without civorce. Neither the divorce nor the intervention of a court is necessary ere is not bound to
observe Iddat. - :

After Consummation

(a) Wife has to-observe Iddat. -

(b) She is entitled to get specified or proper dower whrchever |s Iess

(c) She is not entitled fo maintenance during lddat.

(d) The children of such marriage are legitimate but an irregular marnage Ihough consummated
does not create mutual rights of inheritance between husband and wife.

(e) Such marriage may be terminated by a single declaration on either side. The \wife is bound to
observe Iddat of divorce but not the Iddat of death.

{f) The parties must be separated by courts: -

Consequences of Valid Marriage ey

Valid marriage creates certain rights and duties between the wife and th ‘

(a) Mutual rights and obligations - It legalize sexual intercourse and tHe dijldren born ouftof it are
iegitimate. Husband and wife get a right of mutual m%fntance

i brt%mﬁggree of

relationship are created so that they.cannot marry within sugh degree. % 4 !
(b) Right of wife and duties of husband — The wife is enﬁtég;to recgfve maintenance from her
husband. She is entitled to dower as a necessary consequence of marriage even if no stipulation
for dower has been made. She has right to live with her husbanﬁ and tdBave an apartment for -
her exclusive use if husband has more than one wife. She has één%ght to visit and be visited by

her blood relations within prohibited degree.

Rrghts of a husband and the duties of a wife
° "~ .. (a) Shei is bound to observe strict con]ﬁ" ;

decency and pIace
(c} Sheis bound to obey herlegal commands
(o\ Shei is bound to reside in h|s house a to

‘\3\'
Muta Marriage or TGQPoraw Marriages,

~ The word Muta-diterary means ‘enioyipe il It may- be rendered as mardage for pleasure. It is
marriage for a fixed: peno&ﬁjosa r re\ﬁard paid to woman. It is- prevalent.in Shia Law. it is not
recognized by Sunni Law. Me 84is v0|d under Sunni Law because the words used at the time
or proposal and accepfance ras
be a day, a month or&aro weie
A male Shia cZMusl ¢ Aptract Muta marnage wrth a Muslim, Chnstlan Jewrsh or a fire -
worshippg, womat g.but i ¥ the follower of any cther religion. Muta mairiage with a Hindu woman is
void, § gle Shidy contract Muta with a non-Musfim. '
[Fis essential 1o° '

even | pa%
The main ne dents of the Muta marriage . ) _

(a) No m Jal rights of inheritance created-between the spouses but if there%s an agreement-to the - -
contras such agreement will be enforced and effectrve the chrldren cor\srdered legitimate and
capable of inheriting from both parents. -

(b). Wife is not entitled to maintenance but she can claim malntenance under section 125 Cr. P.C

(¢} If the marriage is not consummated the wife is entrtled to only half af the dower If consummated_
then full dower.

- (d) When marriage has been consummated, the wrfe is requrred to undergo4ddat in"case of death of
" her husband for a period of 4 months and 10 days (i) in case of pregriancy this period is to:be
extended till delivery (ii) the termination_of. muta marriage otherwise than by death of the .
husband is two course if she was menstruatrng and 45 days if she was not (iif) where there has
_ been no cohabitation Iddat is not necessary. ) .
- (e) Hasbanddvas rght to refuse procreation. - - - .-
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(f) Marriage comes to an end on the expiry of the term, unless extended. Husband does not have a
right of divorce, but he can terminate the union earlier by making a “gift of the term”.

Inter sect and Inter school marriage: Under Muslim law there is no prohibition as to inter sect

and inter-school marriage. Thus a Shia maleffemale may contract a valid marriage with sunni
female/male marriage and also it doesnot imply. change of sect or school. Thus a sunni woman
contracting marriage with shia does not there by become subject to shia law. If parties to a suit
are Muslims of different schools, the law of defendant will apply.
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Chapter-4

Dower (Mahr)

'SYNPOSIS

intreduction

Defination

Obiect of dower _

Classification of dower

Wite's rights and remedies on non payment of dower
Kharche -i- Pandon

Difference between Sunni and Shia Law relating to dower

.\‘.O’.‘-"F‘;‘*’!\’.—‘

x“{‘
&
&

Dower: Dower or Mabhr is a peculiar Muslim Law concept. It is a sum that. becomés pa}a
However non specification of dower does not render a Muslim marriagé Fyoid.

Defination: According to Mulla, “Dower” is a sum of money or othet:property Which the-wife is entitied
to receive from the husband in consideration of marriage. The word coﬁgderatlo 3:s not used in the
sense in which the word is used in the Indian contract Act. It is an obllgaﬁow .osed upon the husband
as a mark of respect to the wife. c
Even in those cases where no dofWer is spégified aj the time:gf marriage, mdrnage is not
void on that account but the law requires that some ﬁower%hoqldbe paid to the wife and even if no
dower is fixed the wife is entitled to somedé from the husbarié,&

(Hassina Bibi v. Zubaida B|b| (1916)4 A 294)

importance of dower:-The reason of its |mpor1an 2jies tge protectuon that it imports to the wife against .
‘the arbitrary exercise of the power of dlvoroggby theth band In Muslim law, the husband can divorce
his wife at his whim and so the object of dowe +is to £hBEK upon the capricious exercise of the husband
of his power to terminate the marriagesat will. %ﬁn;dnly protects from his extravagance in having more
then one wife. # :
The quesllnn wﬂ@;egard , g_,dpwer does not arise in case of marriages solemnized under
the Special Marriage Act 3954{;1§ﬂﬁhe nghﬁcﬁMahr flxed ina mamage first contracted under Muslim
Law will not be effected me‘élix ;

' 1954
-~ Object of dower ﬁ

!ikev‘(risé: h _ jitemay remit the dower wholly or partlally A Muslim girl who has attained puberty is -
competen ‘Is'_ relinquish her Mahr although she has not attained rajority (18 years within the Indian

Majority Act}g he remission of the Mahr should be with free consent and it is called hibe-e- Mahr.
_ % - Classification of dower
__ |. M - : o
. Specified dower ) .Proper (Customary)
| ' _ _dower
_Prompt Deterred — -l o
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Dower .~ dower

|

* Payable immediately. o payébleiqrfdissolution of marriage either by
On demand :' o 5-,_ death or divorce

Specified dower:- If the amount of dower is stated in the marriage contract, it is called the specified
dower. Dower may be setfled by the parties to the marriage either before or at the time of the marriage
or even after-marriage. If the marriage of a minor or lunatic boy is contracted by a guardian, such
guardian can fix the amount of dower. Dower fixed by the guardian is binding on the minor boy and he

can not on attaining the age of puberty take the plea that he was not party to it. o
- The husband may settle any amount he likes by way of dowe pon his wife,
though it may leave nothing to his heirs after payment of the amount. ?

Prompt dower:- The following points must be noted regarding prompt dower:-
(a) itis payable immediately on marriage taking place and it must be pa:@on demand unréssdelay is
stipulated for or agreed %ﬁf‘ ,
(b} it does not become deferred after consummation of marrlage and a WIfe bsolut%gﬁt to sue
for recovery of prompt dower even after consummation. :
(c) itis only on the payment of prompt dower that the husbar - epti
unless the marriage is already consummated. -
(d} As itis payable on demand, limitation begins to run on demandfbr reflfsa?i;The period of hmltatlon
for this purpose is three years. ‘?
Deferred dower:-The following points must be noted regarding deferred de e
(a) itis payable on dissolution of marriagg:by death-or dnverce unlesﬁagreed otherwise
(b) the wife is not entitled to demand paymient of def rredxgdower
(c) The widow mayrelinquish her da\§ r at the time Bitie, ;usband s funeral by the—feettakef -, ——-——
formula but the relinquishment musg:;pe volunfary. '
~(d) The interest of the wife i in the deferred.@owems a vesied one nota contmgent one _
Proper (Customary)Dower - When the amount of»dower is not e %&d in the marriage contract oreven if

entitied to proper dower.

" Determination of proper | Dower:-
' (a). Personal

_’ ntjruance of marn'age)
kharch-e-Pandan literally means betel box expenses and is a personal -
customary anmong Mushm fanuhes of rank spemally in upper India. It is also called

1

before or afte»amage and accord‘ gto the means and posmon of the partles Itis payable to the wife
s0 long as she lives wnth her husba 1d and she can use it without any control of the husband.

Difference between Sunni a_nd Shla Law relating to dower

Dif on  the T Sunmilaw . “Shia Law
-| point . - : '

" 1. Minimum Limit | A MinimUm _limit of 10 dirhams is B No Minimum dower has béen
| : prescribed for specified dower ] prescibed
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-1 2. Maximum Limit

3. Agreement of
~ no dower

4. Consumation of
- - marriage

5. Non
specification of
- dower

There is no limit to proper/ specified
dower

An agreement that no dower shall be
due is void '

If marriage is dissolved by death and
dower has not been specified , proper
dower would be due whether the
marriage was consummated or not

The whole may be awarded as prompt
it has to be regulated by the custom or
usage of the wife’s family

Or
In the absence of any proof of custom
part is regarded as prompt and part as
deferred

Proper dower should not exceed 500 |
dirhams ‘

Such agreement by sane and adult
wife is valid

If either party dies before consumation of
marriage , dower is not payable

The whole is presurq,,_é”é%é be prompt
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‘Chapter-5

DISSOLUTION OF MARRIAGE

SYNOPSIS

1. Introduction
2. Classification of divorce
(A) By the death of spouse
(B) By the act of the parties :
(1) By the husband ' [
a. Talak (repudiation) (i) Talak al Sunna (ii) Talak al Bldda E
b. lla (Vow of continence)
c. Zihar (injurious assnmllatlon)
(2) By the wife
a. Talak-e-Tafwid
(3) By common consent
a. Khul (redemption)
b. Mubaraat (mutual freeing)
(C) By judicial process
a. Lian (mutual imprecation)
b. Faskh (Jud|C|al resgission)’
(D) By change of religion.

o

DISS@EUTION OF, MARRIAGE

Introduction ¥
" Despite the precept of the Prophet, “oh, Alla
diverce is the most copious and unhibited aspect of;

Distinction between talak and divorce
Itis not easy to distinguish betweenplak and;dworce The term talak is used in two senses:-
(a) A restricted se e in wh|ch it |s’*conf bed 1o separatlon effected by use of cer’tam appropriate

(b) Awi -céxg
* Talak is an act of repu En

of m"grgage by the husband in exercise of his power which has been

conferred on h|rn The term diye ce includes all separatqon ongmatmg from the husband and repudiation

he parties to the marriage contract have. an optlon of divorce but the husband’s nght
greater than that of the wife. The husband can dissolve the marriage tie at his

Wt his consent. The following classification is proposed:
(A) By the death of spouse

(B) By the act of parties

1. By the husband

a. Talaq (repudiation)

Talaq-ul-sunnat ' Talaq-ul-Biddat .
‘ Ahslan S WrittenlDivorCe _ )
Hasan _ Triple Divorce . _ ) - .

‘b. lla (vow of continence)
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_ c. Zihar (injurious assimilation)
2. By the wife. '
a. Talak-e-Tafwid
3. By common consent:
_ ' -a. Khul (redemption)

b. Mubaraat (Mutual freelng)

4. By judlClal process:
a. Lian (Mutual imprecation)
b‘ Faskh (Judicial rescission)

By the death of spouse

The death of the husband or the wife operates in law as dlssolutlon of marriage, When the wife dies,
the husband may remarry immediately butthe widow has to wait for a certam period before she can
marry. This period is known as period of Iddat.

By the act of the parties

By the husband )
Talak - The word Talak is usually rendered as ‘repudiation’. Jazlaw, it sngmf ef e

wh|ch the husband possesses of dworcmg h|s wife at all hmes vMuslim hu band o?‘%QUnd mind may

presence of the wife, it is essentlal that such pronouncement to be‘b '&ectlve ls, made known to her.
Communncatlon is an essent|al eIement of pronouncement othenmse s‘

The- forms of talak ma
1. -Talak al Sunna

- a. Ahsan (theﬁ" tapproved)
. b. Hagdh (ap @%ﬁ_) L

& ree from her menstruatlon course, followed by ‘abstinence from sexual mtercourse
| eed above, takes place.the divorce is void and of ho effpct in’Shia Law. .

beyond the age of menstruation, the condition of tuhr is unnecessary.

The pronouncement made in the Ahsan form is revocab|e during Iddat. This period is three months
from the date of the declaration or, if the woman is pregnant, unt‘ il defivery. The husband-may revoke the
divorce at any time during iddat. Such revocation may be by express words or by conduct. Resumption
of conjugal intercourse is a clear case of revocation. After the expiration of the iddat, the divorce
becomes irrevocable. Thé pronpuncement of talag in the ashan form is very best kind of talaq.

A Muslim wife, after divorce is entitled to maintenance dunng the Iddat-and so also her child, in
certain circumstances.

) Hasan - The Hasan is also an approved form but less approved than Ahsan. It consists .of three
o suceosswe- pronouncements during three consecutive penods of purity (tuhr). Each of these
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jod of sexual purity (tuhr) as well as whole of the Iddat‘ If any such intercourse during that .

“parties have been away from each other for aJong, Khme or where the wife if old and
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pronouncements should have been made at a time when no intercourse- has taken place during that
particular period of purity. In the case of non-menstruating wife the pronouncement should be made
during the successive intervals of 30 days.

Talak al Bida (disapproved forms)

The triple declaration - In this form; three. pronouncemerits are made in a single tubr, either in one
sentence e.g. ‘| divorce thee triply or thrice; or in three sentences’ | divorce thee. This is called a talak al
bain, irrevocable divorce.

Single, irrevocable declaration — Another form of the disapproved divorce is a single irevocable
pronouncement made either during the period of tuhr or even otherwise and may be given in wrrtrng
such a ‘bill of divorcement’ comes into operation immediately and severs the marital tig,

Divorce when effective

divorce is effective on the third pronouncement. In Talak al Bida, the drvo 6 's effective rmr‘(jedrately
from the movement of pronouncement irrespective of iddat or the execution o fﬁé@rtrng of drvogce

¥

(1) Where the divorce has become irrevocable, maritat:intergourse b%(%mes unlawful between
the couple but they may remarry, uniess there have been“t‘hore tt‘fan{’ty\_ro pronouncements

(5) The wife becomes entitied o my:‘ "N
rddat of death.

Divorce During Death illness (Marz-% Moq,t) Death ilness is that rllness which causes -

apprehension of death in the mmd ofa ﬁersort‘that his (her) death is certain and that person

subsequently dies due to that very'f Villness. MiSlim Law preseumes that during death illness a

person does not have a nérinal stét ‘mfsi iind. Therefore special rules have been provided for

activities duting death ||Ines%‘90f a"person Where a husband divorce his wife during death
of inhérka

~iliness ttre ncg are subjected to fotlowrng rules: -

a.__ : If hﬁ§gand dies durrng wife's Iddat the drvorced wrfe is entrtled to

'pronouncrng orce to some thrrd person or to the wife herself. A stipulation that under certain specrfred' -

K5

‘conditions the Wife can pronounce divorceupon herself has been held to be valid provided, first, that the
option is not absolute and unconditional.and secondly, that the conditions are reasonab]e and not
opposed to public pohcy

The delegation of power of dviorce. may either be permanent or temporary. A temporary delegation
of power is irrevocable but a permanent delegation may be revoked by the husband. -

“ An antenuptial- agreement by a Muslim husband, that he would play separate maintenance to his
wife in case of disagreement and that the wife should have the power to divorce herself in case of failure
to pay maitenance for certain perrod is not opposed to public policy and is enforceable under the
Mohiammedan Law. ’

.This form of delegated divorce is perhaps the most potent weapon in the hands ofa Muslrm wife to
obtain herfreedom without the intervention of any court.
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Case: Mohammad Khan v. Mst. Shahmali AIR 1972 J & K

In Mohammad Khan v. Mst. Shahmali, there was pre-nuptial agreement according to whrch the
defendant agreed to live in the plaintiff's parental house and if he would leave that house, he would pay
certain specified sum to the plaintiff in default of which the condition was not unconscionable and
opposed to public policy, violation of such term would operate as divorce between the husband and the

- wife.:

Husband’s power to pronounce talaq inspite of tafweez
The mere fact that husband delegates to the wife power of pronouncing her talag, does riot
deprive the husband himself of his right to pronounce talag.

lla (vow of continence)

Although it is mention in the Shariat Act 1937 Section 2, they are very rar (
practical importance. In lla, the husband swears by god not to have intercourse wifh
abstains for four months or more. The husband may revoke the oath by res';’
the expiry of the period of four months in Hanifi Law, the marriage is drsset
This form is absolute in India and apparently there is no case law e subje_j

and of no
teq$ ife and
tion of marital 1 lge After
'hout legal process.

Zihar
The husband (who i is sane and aduit) compares hrs wife to his m,f‘

4

er of a other female wrthrn a

fast for a certain perrod After the oath has been taken, the wrfe has t
obtain divorce or restitution of conjugal rights ol e

purchased by the wife from her husband. K
Mubarat (Mutual agreement)
mutual consent. In this;mode of divorc

husband. When an offé"r,%rs ackepted, ithece
mubarat the questron of coﬁ%rdera thES nanse

Legal effects of Khula and M%lbarat :
Khula and Mubarat operate%%;as a single, |rrevocable divorce. Therefore marital lrfe cannot be

resumed by mere f oo ltatlon; rmal remarriage is necessary. )
¥ mbent on the: wife and in the absence of agreement to the contrary, the

Wi marital tie and takes mode of khula for dissolution of Marriage, she is required to
kfusband for dissolution of Marriage. This may or may not accompany her offer to give
etumn. The wife may offer to give up her claim to dower. The khula being. a mode of -

divorce which Proceeds from the wife the husband cannot refuse subject only to reasonable negotiation
with regard to what the wife has oﬁered to grve hrm inreturn,

. Dissolution by judicial process : .

Lian (mutual.imprecation) — It is mentioned in the Koran and i |s supported by the traditions ot the
prophet. The procedure of Lian may be described briefly as follows:-

A husband accuses his wife of adultery but is unable 1o prove the allegatron The wife in such cases
is entitled to file a suit for dissolution of marriage.

‘Faskh - The word ‘Faskh’ means annulment or ‘abrogation. Hence, it refers to the power of the
Muslim Qazi to annul a marriage on the application of the wife or if the hugpand and \Aaj_e both come to
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the conclusion that they can not live as husband and wife, they can refer the matter to Qazi. it may be
defined as ‘the dissolution or rescission of the contract of marriage by judicial degree.” Before the
passing of the dissolution of Muslim Marriage Act 1939, there was no piece of legislation under which, a
Muslim tady could ask for the dtSso'lution of their marriage.

Judlcral Divorce (drssolutlon of Muslrm Marriage Act, 1939)

This Act may be regarded as a landmark in respect of matrimonial relief of a Muslim wife. The wife's right
of divorce which was-denied to her due to misinterpretation and misconception of Islamic law by the
courts was restored to-her under the Act. This Act is applicable to all Muslims irrespective of their
schools to which they belong :

Section 2 of the dissolution of the Muslim Marriage Act 1939, provides nine gr unds under which a

Muslim wife can obtain a decree for the dissolution of her marriage. The grounds arg:-

(1) Absence of husband - If the whereabouts of the husband is not known fon.a.period of four

years a woman married under Muslim Law shall be entitied to obtairgg decree Tordhei

of her marriage but, a decree passed on this ground will not take afrt%%qr a period of sr%months

from the date of such decree and if the husband appears ithé) Eperson. or tq?ough a

authorized agent within that period and satisfies the cou;;;;that he% gwd f&ﬁﬁform his
conjugal duties, the court must set aside the said decree. esi’ei: g v

(2) Failure to maintain — If the husband has neglected or hds férJed to pE_

for a period of two years, a marrled Muslim woman can obtarrr-'a ecre‘e ¢

Case: A. Yusuf V. Sowramma AIR 1971, Kerala 261 ;
In this case, a girl of 17 years was married o the appellanf%defendan f'»who was twrce of her age.
After having lived for a month in her hushand’s ﬁbuse she ﬁi\‘r‘%&ent Back to he%arents and lived separately
for over two years. During this period, the Qppellant admi %g failure to maintain his wife but alleged — —
that he was willing and anxious to keep- hergrrth him..Mr. Jus@gcégKrrshrra lyer rejected the husband’s
plea and upheld the decree-for dissolution ot;-marnage The @urﬁ held that a Muslim wornan, under -
Section 2 (i)} of the Act, can. sue for dissolution on 'rhe soore thatisfie has not as a fact been maintained
even if there is a cause forit. In the opmronpf the cgrt, the reason why the husband has not maintained
the wife for statutory period of two years is |mrnater|a : & wife is entitled to decree for the dissolution of
her marriage on this ground if the husband%oes not Maintain her for two years, although during this

period she lives separately from him vﬁlhout ans?* e asonable excuse. Itis submrtted that thrs view is not
correct

"‘»!i‘

Case Mst. Nur Bibi v. Prr, uﬂf 195 8%38 ' . '
In this cass, it was laid 8%% that' Whefe a husband has failed to provide maintenance for his wife for -
a perrod of two years‘rrnmedr aly preceding the suit, the wife would be entitled to a dissolution of her
iithe Actin spite of the fact that on account of her conduct in refusing to

live with her husbg Id*pot have been entitled to enforce any claim for maintenance against
the hushapd in re§f&ect od during which the husband has failed to maintain her.

e d the suit merely on the ground that he was tnable to maintain her due to
his ¢ unemployment, imprisonment or any other ground, such as, personal
prog ess iti is submitted, that her conduct has been such as to disentitle her to
maijite

) iment of huqband — If the husband has been sentenced to imprisonment for a period of
years or upwars the wife is entitled to decree of the court dissolving her marriage biit no
decréBican be passedon this ground unless the sentence has become final. :

(4) Failure” to perform tmarltal obligations - If the husband has failed to perform without
reasonable cause his marital obligations for a period of three years, the wife can- get her
marriage dissolved by means of a.decree. .

(5) Impotency of husband - If the husband was-impotent at the time of the marriage and continues -

) to be so, the wife is entitled to judicial divorce for the dissolution of her marriage. Before passing
a decree on this grolind, the court shall, on application by husband, make an order requiring the
husband thatrsfy the court within a period of one year from the date of such order that he has -
ceased to be impotent and if he does so satisfy no decree shall be passed on this ground.

(6) Insanity, leprosy or veneral disease - If the husband has been insane for a period of two
years or is suffering from leprosy or a virulent veneral disease the wife rmay. claim a judicial
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divorce. Itis to be noted that leprosy and virulent disease need not to be two years old, it may be
even recent. .
(7) Repudiation of marriage by wife ~ If she, having been given in marriage by her father or other
guardian before attaining the age of 15 years repudiated the marriage before attaining the age of
18 years and the marriage in not consummated, she is entitled to a decree of divorce.
The courts have taken the view that the minor wide doesnot lose her right of repudiation if she
doesnot know that she has the right and therefore she can exercise the right after she comes to
know of it. Further She can exercise within a reasonable time after she became aware of it.
(8) Cruelty of husband — Judicial divorce may also be claimed by a Muslim wife, if the husband
treats her with cruelty, that is to say -
a. Habitually assaults her makes her flife miserable by cruelty or bad conduct even if such
conducts does not amount to physical ill-treatment.
Associates with women of ill repute or leads an infamous life, or
Attempts to force her to lead an immoral life or
Disposes of her property or prevents her from exercising her Ieg%%{lghts overits
Abstracts her in observance of her religious profession or practices:gg
If he has more wives than one, does not treat her equntab|y in act
of the Qaran.
(9) Grounds of dissolution recognised by Mohammedan L2y
for the dissolution of her marriage on any other grourd W il
dissolution of marriage under Muslim Law. This clause covergihe dlvo‘i‘ s by lla, Zihar, Khula,
Mubaraat and Tafweez. Imputation of unchastity or a false cﬁ?{ge of ai’i|tery against the wife
makes in good ground for the dissolution of marriage under MushnlLaw
Case: Nur Jahan Bibi v. Kazim Ali AIR 1977 Calcutta 90 1
In Nur Jahan Bibi v. Kazim Ali, one Nur ahan fllé%a su]t againsther husband Kazim Ali who
charged her that she was of bad chara cterzand shé was ér ) oUred of one Asghar Ali and committed
adultery with him. It was held by the Cou@%wauhedoc;:me_ {138k, has not become obsolete under the
Muslim Law and, therefore, a Muslim wife can b?‘;%g a sd[t for d:\/@rce against her husband on the ground
. that her husband has charged her with. adultery fa er

-5
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Note — Revocable and irrevocable dlvorc%i.
A pronouncement of talak may be eltherfjsvo%b Br imevocable. A revocable pronouncement of
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talak does not dissolve the marnage un il the pen,f Iddat has expired and may, at any time during the

© Case: Syod Mozdffar'A'Ii vV
In Syed MozuffarAli v. !

; eral principles of Mohammedan Law, a person who embraces Islam is immediately
governed B slamic law but a person who renounces Islam suffers greatly under civil law as well as
criminal- law.” pﬁ prder. to understand the principle undedying the body of rules relating to the matrimonial
status or perso renouncing and embracing Islam, we shall consider four classes of cases:

a. Husband renounces Islam - . -

b. Wife renounces Islam : '

¢. Husband embraces Islam

d. Wife embraces Islam

Hushand renounces Islam :
A Muslim husband who renounces Islam is an apostate and as such his marriage with his Muslim
wife is dissolved ipso facto. A Muslim married couple ahandoned Islam and adopts another faith; their
’ marnage is not dissolved but remains intact.
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Wife renounces Islam
a. The mere renounciation of Islam by a Muslrm wife does not by itself dissolve har marr'age
b.- The above rule does not apply to a woman converted to Islam from other faith who re-embraces
her former faith. _
Now, the dissolution of Muslim Marriage Act, 1939 glves a remedy the statute provrdes ihat
apostasy by itself does not dlssolve the marnage unless it be that a woman re-embraces her former . -
faith. : :

Husband embraces Islam
According to Islamic law, conversion to Islam on the part of a man following a scnpUreI religion,

such as Judaism or Christianity does not dissolve his marriage with a woman belenging to his old creed
if the couple belong to a non-scriptural faith. In that case, the Muslim husband could ot iawfully retain or
non-Kitabia wife Istam was to be offered to her and on her refusal, a decree of d!“SOthIOﬂ was to be
passed. In this branch of jurisprudence, where men and women often try to twist aic: mould the rules of
law to suit their own selfish ends, the words of Blagden J. must always be kept in view:

A non-Muslim, tawfully married in accordance with his own law, caniict by 2 rmere conversion to
Islam dissolve his own marriage. Thus, if a Christian, lawfully married to a' Chnstlan woman, were to
declare himself a convert to Islam and marry a Muslim woman in Muslim fashion; the second marriage
would be, in the judgment of Supreme Court in Sarla Mudgai v. Unlon of India’ and Lily Thomas v. Union
of India, invalid. But aliter, if there had been a bonafide conversion of both pames to the tslamic faith.

Wife embraces Islam :

The conversion of a non-Muslim wife to Islam does rot ipso facto dl_ssolve her marriage with her
husband and the ancient procedure of offering Islam to the husband and'on her refusal, obtaining
dissolution of marriage cannot be followed in India. . '

But aliter in Pakistan, Bagar Shah, a Muslim reéi‘dmg in Bntlsh India, married Said Begum, a Muslim
by birth. Later he married a second wife Madad Bi, a Hindu woman converted to Islam who had a Hindu
. husband living. There were no cout proceedings dec[anng that Madad Bi's marriage with her Hindu
“husband had been duly dissolved; this being impossiblé under'thé older Hindu law. ‘Bagar-Shah<died -

leaving offspring by both the wives. The question arpse whether the issue of Madad Bi was legitimate. It
was held inter alia that, immediately upon the convers.|on of Madad Bi to Islam. her marriage with her .
Hindu husband was dissolved and her marriage to:Bz qér Shah was lawful; wherefore her children by
him were legitimate. For reasons WhICh have been.sufficiently discussed, it is respectfully submitied that
the reasoning in this case is unsound and.the decus:on eIroneous.

-A considered decision:on the pomt : Bog}bay case decided by Blagden J. in December 1945, and
confirmed by a Division Ber -on appeal’ Robsba, an Iranian wornan, Zoroastrian by religior, Wi was
- domiciled in’India, was mamed to Khodadad in Persia according to Zoroastrian rites. Two sons were
born of the union. She, embraced Islam and ‘offered Islam’ to her Zoroastrian husband. On his refusal, .
she filed a suit for adeelaratl at hef marriage in the circumstances stood dissolved. It was held that
a Zoroastrian .(or phrls ‘% fe “cannot do away with her marriage by a iniere profession of islam.

g Blagdegb |n thls'case“’ p:gssly dissents from a decision of the Calcutta High Court, Mst. Ayesha
Bibi gﬁ Bodh Ch B, ,Chakravarty, the case of a Hindu woman, and agrees with the later decision of the
High %ourt inithe gase of a-Jewish lady, Sayeda Khatoon v. M. Obadiah. It 15 submitied with

re%ﬁ%&ba%e dems?%ﬁlﬁ Robaba’s case is correct.

' Effects g?‘glsso ution .
(a)’g&cmomal intercourse - After ‘the dissolution is effective, matrimonial mtercqurse,
between the parties becomes unlawful. A
(b) Remarnage reconciliation — A divorced couple cannot always remarry. e T
(c) Fresh marriage: s .'&
a. When the marriage was consurnmated, the wife has to walt till the exp|ratrow of her
" ‘iddat' in order to be able to remarry.
b. Where the marriage was not consummated, the parties can marry lmmedlately
(d) Dower - |f the marriage was consummated the whole dower is immediately due; if not-half .
the dower is payable.
(e) Maintenance — The husband has to prowde malntenance to the wife during ‘iqdat’. -
(f) Inheritance — So long as the divorce is revocable can spouse can inherit from the other; but
when the divorce becomes irrevocable, the rights of inheritance terminate inter se.
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Chapter—b '..

- MUSLIM MAINTENANCE -
SYNOPSIS -
1. Introduction
2. Principles of Maintence
3. Requisites for a claim
4. Persons entitled to maintenance

(a) His descendants
(b) His ascendants
(c) His collaterals
N (d) His wife
Scale of maintenance
Arrears of maintenance
Effects of apostacy on maintenance
. Variation and enhancement of maintenance allowance
Distinction of the liability

©wo oo,

Introduction i

- Maintenance is called nafqah and it comprehends food'

limited to the first. There are three causes for which |t is incu
marriage, relationship and property. -

ment and lodgmg, though in common itis
ent on one person to mamtaln another

The highest obligation arises on marriage; the mamtenance of the wife and children is a pnmary'
obligation irrespective of his and her means and his minor children if he is not indigent. He is obliged to

malntaln his other relatlves from whom he can mherjt__ if he’has means to do so and they are indigent.

Principles of Mamtenance

The principle upon, which the Mushm Iaws of maintenance is based are briefly summansed as
follows:-

(a) As a general rule,?no relahon except a wife, who is in easy circumstances, has any claim for

‘maintenance but a Mushm is? “bound to provide and-15"entitied to receive maintenance from his

_ ascendants and descendants except under certain cifcumstances. According to Hanafi Law
recnprocal rlghts and ohllgattons regardmg maintenance arise also between coIIateraI relatlons of

(b) According tp Mush' W,
ne&essntou%and are Unable to earn their ||V6|lh00d
AR
Kha]‘c a-i-pandaan’
T @_spdﬁses can enter into an agreement that the husband will pay special aIIowance to his wife.
Accérdlngg}t’ﬁ'Mu“llatharcha --pandaan means betal box expenses and is a personal allowance to the
wife custalfiary among Muslim families of rank. Kharcha-i-pahdaan is the absolute property of the wife

and she is ttbeny to use it according to her sweet will. The husband has no control over that money.

Case: Khwaza Muhammad Khan v. Nawab Hussain Begum 1910) 371.A. 152
In Khwaza Muhammad Khan v. Nawab Hussain Begum, the marnage was held during the infancy of
the children. It was agreed by the parents that the father of the son will pay Rs. 500/- per month in

. perpetuity to his son’s wife. The payment was known as Kharcha -i-pandaan and no conditions were laid

down for its payment. The wife went to her husband’s héuse and lived there for some years. Later on,

there arose difference between husband and the wife. Consequently, the wife left her matrimonial home.”

She filed a suit for the realization of her Kharcha-i- pandaan. |t was held that she was entitled to recover
the whole amount notwithstanding the fact that she was not a party-to the agreement. Kharcha-i-
pandaan is a personal allowance and it can not be transferred even though payment secured on
immovable property.
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Requisites for a claim
The general rule in this regard is that only such person is entitled to maintena
(a) Who has no property of his own
(b) Who is related within prohibited degrees to the person
(c) The person from whom he claims is in “easy circumstances”

Exceptions
The above general rule does not apply to the following:-
(a) When the claimant is wife and
(b) When the claimants are minor sons or unmarried daughters except he has nc means.

Persons entitled to maintenance

|

His decendants His ascendants Collaterals  Wife- |

l

i,

a.Minor Children i a. During Subsistance of mariage
b.Unmarried daughter “ib:Right of a Muslim divorced womar::
— |c-Marred-daughier if she is poor] ‘ C. Wldowsnght of maintenance ~ .
|d. Adult son if he is indigent f : e «5

i

1. His descendants - The father's Itab|l|ty o m n h|s children is absolute and is not affected by
his indigence so long as he can eam. He: ls bound to maintain them even if they are i their
mother's custody, A father is liable.to prowde maintenance to following:-

1. Minor-children . e
7 Unmarried da htef=: . -
- 3. Married daughtef if she IS poor

The daughterrefuses th o_ffer to live with father, she cannot ¢laim maintenance!
Maintenance of chlldren _aftenthe dissolution of marriage
Under the Mushm | w-sp far as the children out of dissolved wedlock are soncerned, the father's
obhgatiorf téanalnté’m them is"absolute in terms. So long as he in a position to de sc or children have no
indg] endenf:mcom Lof thelr own. This right is not restricted, affected or controlied by divorced wife's
ngﬁ tmtclalm mainten i for two years from the date of birth of the children under section 3 {1) (b) of
'Mu§]|m“‘5§ m‘ana(Ptgectlon of Rights on divorce) Act, 1986 This rlght of chidren is separate and
mdepen%f)nt und&EMuslim law.
Mofﬁer s Liability — When father has no means and is indigent, the mother is liabie to maintain
“her chtldren but she is entitled to recover the expenses from the father, when circumstances
-permit, *
. Grandparents! Ltablhty —if parents fail to maintain their children, it is duty of the grandparents
maternal or patemal, to provide for their maintenance. .

Father-in-law’s liability—There is no obligation on father-in-law to malntem the widow of his -

- son. - S
_ Under the Cr. P.C. 1973, a son is entitied to claim" maintenance upto the age of 18 years.

- The adult son can not claim maintenance unless he is infirmed or disabled and is unable-ts

maintain himself. )

Under the Hanafi Law, an illegitimate child is enfitled to maintenance from his mother but not
from his father. But under Shia Law, the illegitimate chttd cannot claim maintenance from
parents
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However, a father is bound to maintain his illegitimate or legitimate child under Cr. P.C.
1973. Section 125 of the Code provides that if a person- having sufficient means neglects his
illegitimate or legitimate child who is adult but unable to maintain himself due to any physical or -
mental abnormality or injury, a magistrate may order such person to make monthly allowances
as such magistrate thinks fit (before Amendment Act 2001 not exceedrng 500 rupees in whole)
2. His ascendants:-
Children’s Liability — Children are liable to provide rnalntenance to their parents Every child,
whether male or female, adult or minor, who has sufficient property, is responsible to supply
maintenance to his parents. Under Sunni Law, whether the parents are capable of earning or not
make no difference but under Shia Law, the children are relieved of their duty if the parents are = "~ >
capable of eaming.
Grandchildren’s Liability - If there are 'no children or the children are indigent, it is liability of
the grand children to provide maintenance to their grandparents. Maintenance is due to the step i
mother only when the father is weak and infirm and has no means to maintain her.
3. Collaterals ~The Muslim law of maintenance of relatives is based on the principle of reciprocity .
The relatives who are entitled to inherit the properties of a perSon have a corresponding
obligation to maintain them. Under Hanafi Law, a Muslim is tnder an obligation to maintain her
collateral relations within the prohibited degrees only in the following cases:- -
1. When he is in ‘easy circumstances’ and
2. The relation claiming to be maintained has no other means of malntenance
No person who is without means is under any obligation to maintain any collateral relation.
However, in Shia Law, coliaterals are not entitled in any case.
4. Wife: :
1. During subsistence of marziage — A husband is bound to maintain his wife irrespective
of being Muslim, non-Muslim, poor or rich, young or old if not too young to be unfit for
matrimoriial intercourse. In addition to the legal obligation to maintain, there may be
stipulations in the marriage contract which may render the husband liable to make a
special allowance called Kharch ~e-Pandan, mewakhari etc. fo the wife. The husband is
bound to ‘maintain if she fulfils the following cordltlons
+ She has attained puberty. -
"+ She places and offers to place herself in his power so as to allow free access o
herself at all lawful times and obeys all his lawful commands
1.She is not entitled to maintenance :-
+ If she abandons the conjugal domicile without any valid cause.
.o If she refuses access to her husband without any vaiid cause:
o If she s disobedient to his reasonable commands. -~
o Ifshe refuses to live with her husband without any lawful excuse.
"o If she has been imprisoned.
o If she has eloped with somebody. .
- o If-she is a minor on which account marriage cannot be consummated.
ce stiezdeserts her husband voluntarily and does not perform her marital duties.
‘s If she makes an agreement of desertion on the second marriage of her husband.
Duration of right — The wife’s right to maintenance ceases on the death of -her
- husband far her right of inheritance supervene. But under Muslim Law, a divorced wife is . -
tiled to be maintained by her former husband during the period of lddat.
nght of a Muslim divorced woman to maintenance

-}.‘

‘Case: Shah Bano Begum V. Muhammad Ahmed Khan AIR 1 985 SC 945

In Shah Bano Begum v. Muhammad Ahmed Khan, the five Judges bench of the Supreme Court held
that a Muslim husband having sufficient means must provide maintenarice to his divorced wife who is
unable to maintain herself. Such a wife is entitled to the maintenance even if she refuses to live with the
Muslim husband because he has contracted another marriage within the limit of four wives allowed to .
hini by the Quran. The Supreme Court rejected this contention of.the husband that.Section 125 of the
Criminal Procedure Code providing for.the maintenance of divorced woman who is_ unable”to-maintain
herself is inapplicable to Muslims. It was said that the religion professed by a spouse or the spouses has
no place in the scheme of Section 125 of Crirminal Procedure Code, which is a'measure of social justice
founded on an individuat's obligation to the society to prevent vagrancy and destitution. Whether the
spouses are Hindus, Muslims, Christians of Parsis, pagans & heathens, 45 wholly irrelevant to the -

116




application of the Section 125 Cr.P.C. It was held that a Muslim divorced woman who cannot maintain
herself is entitted to maintenance from her former husband fill the time she gets remarried. They rejected
the plea that maintenance is payable only till the period prescribed under Muslim personal law, during
which she should abstain -from sexual intercourse and other luxuries. The learned judges held that the
-ability of the husband to maintain his divorced wife till the expiration of the Iddat period extends only in
case the wife is able to maintain herself. Pointing to the "Aiyats” of the Quran, the Judges declared that
’ these clearly impose an obligation to provide maintenance to the divorced wife.

~This contention that deferred mahr is payment on the divorce of a wife and hence such payment
under the personal law éxcludes the payment of any maintenance by the husband to the wife was also
rejected. It was said that under Section 127 (3) (b) Cr.P.C. mahr is an amount which the wife is entitled
to receive from the husband in consideration of the marriage.

The Supreme Court in M.A. Khan v. Shah Bano Begum [AIR (1985) S.C;. 945] has held that
although the limit of the Muslim husband’s liability to provide for maintenance of the divorced wife to the
period of iddat, it does not contemplate or countenance the situation envisaged bS—,f >ection 125 of the
Code of Criminal Procedure, 1973. The Court held that it would be incorrggt and un]
abeve principle of Muslim law to cases in which the divorced wife is unable to maintain hersetf The
courts, therefore, came to the conclusion that if the diverced wife is able to_-malntaln he[self the
husband's liability ceases with the expiration of the period of rddat but if’ she "unable 16 maintain
herself after the period of iddat, she is entitled to have recourse 1
Procedure. -

the’ Mushm husband to pay
ss Muslim Women (protection
the rights-of Muslim women
_»_.iénd.to provide for matters

maintenance to the divorced wife. The Parliament, therefore, decided to;f
of rights on divorce) Act 1986. The aim of the passing of this Act is to prote
_ who have been divorced by or have obtained divorce from their husbands
connected there with or incidental thereto. :

Where a Muslim divorced woman is unable fo maintain ‘herself after the period of Iddat, the
Magistrate is empowered to make-an order for the payment of maintenanee-by her relatives-whe-weuld
be entifled to rnhent her property on her death accordlng to Muslim-Law in the proportions in which they
would inherit her property But where a divorced woman has no relatives or such relatives or any one of
them has not enough means to pay the maintenange or the other relatives who have been asked to pay -
the shares of the defaulting relatives, the Maglstrate would order the State Wakf Board to pay the
maintenance ordered by him or the shares of the relatrves who are unable to pay.

Suit for maintenance
If husband neglects or refuses to maintain his wife without any lawful cause the wife may sue h im
under the-Muslim Law or under oectron 125 and Sectlon 126 of the Code of Criminal Procedure 1973

Past mamtenance '
A Muslim wife is not entrtle ' 'to_a decree for past maintenance, unless the claim is based on specrfrc
agreement. But under Shafel Law;she can even claim past maintenance.

When, husband minor and wrfe adult

Even if the husband is minor [incapable to consurnmate] and the wife is adult, she is entitled to
malntenancé I the m|nor husband has no source of income, the father or the guardian of the minor is
' ance though he has right to recover from his son.

Malntenance undet agreement '
- A wife is entitledto recover antenuptial malntenance from her husband on the basis of an agreement

made between: the}ames or guardians provided that such an agreement is not opposed to any law or .

. the public polley or the pollcy of the Muslim Law. :

Malntenance of pregnant woman

Under Sunni Law, the’ liability of the husband to rnaintain a pregnant wife whom he has- divorced
ceased at her confinement. Under the Shia Law, there is difference of opinion. One opinion is that
pregnant wife has nght of marntenance on the other hand, few says pregnant wife has’ no right of
maintenance. .
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Position after passing the Muslim Women (Protection of Rights on Divorce) Act, 1986

The aim of the passing of this Act is to protect the rights of Muslim women who have been divorced or
have obtaired divorce from their husbands and to provide and to provide for matters connected there with or
incidenrai thereto.

The cardinal principle which section 3 of the Act seeks to lay down is that the liability of the
husband to make a fair and reasonable provision and pay maintenance is confined. to the duration of iddat only
under Muslim law, the position is clear. The concept of a reasonable.and fair provision and maintenance arises out
of Qurenic verse. The legislature has provided that fair and reasonable provision and maintenance shall be paid
within the period of iddat.

In Shah Bano’s:- Case the Supreme Court recognlsed that there is no difference between the words “provision”
and “maintenance” as are used in section 3. While dealing with the words of Holy Quran supreme court observed
that provision and maintenance convey the same sense of providing maintenance to the wife during the period of
iddat and it can not be said that while maintenance may be payable only for the period of iddat the liability ta make
fair and reasonable provisision for the wife may extend beyond the period of iddat as well. ~
in Ali v. Sufaira:-The court held that under section (3) (1) (a), a divorced Muslim woman is not only entitled to
maintenance for the period of iddat from her former husband but also to reasonable and fair provision.for her future
and directed the Magistrate to pass orders giving effect to the intention of the legisla
Danial Latifi v. Union of India:-In this case court observed that the purpose of the:Mislim woman (Protectlon of
Rights on Divorce) Act, 1986 appears to allow the Muslim husband to retain his freedom of avoiding, payment of
maintenance to his erst while wife after divorce and the period of iddat but'a careful reading’ of: the provisions of Act
would indicate that diviorced woman is entitled to a reasonable and fair provnsnon for mamtenance while upholding
the validity of the Act, the supreme court sum up the conclusion.
(1) A Muslim husband is liable to make reasonable and fair provnsmn for the future of the divorced wife
which obviously includes her maintenance ‘as well. Such a reasonable and"fair provision extendmg
~ beyond the iddat period must be made by husband within the iddat penod in terms of section 3(1) (a) of
the Act. e
. (2) Liability of a Muslim husband to hIS dworced wife :arising under sectlon 3N (at of the Act to pay
maintenance is not confined to the iddat period. 7.
(3) A divorced Muslim womaH'Whe‘has‘notTe‘m'arrTed'and who is: not able to'maintain herself after the iddat
© period can procced as provided under’ Section 4:0f the Act ‘against her relatives who are liable to
maintain her in to the properties which they inherit on her. death according to Muslim law from. such -
divorced woman incliuding her children and parents. If any of the relatives being unable to pay
maintenance, the magistrate may direct the’ state Waqf board estabhshed under the Act to pay such
maintanance
(4) The'p "OVISIOHS cf the Act do not offend Arttcles 14 15 and 21 of the constitution of India

Apphcatlon of section 125-128 of Cr.r.C. 1973 after passmg of the Muslim woman (Protection of nghts on
Divorce) Act,1986. .
This Act.of 1986 does not totally bar the appllcatlen of sections. 125 10.128 of Cr.P.C. The Act of 1986 has now
made the operation of sections 125-128 Cr.P.C. optional in respect of the Muslim. Women. Section 5 of the Act
provides that ori the date of the it 'heanng the application if the divorced woman and her former husband declare
by affidavit or any other declaratigr:in such a form as may be prescribed eithér jointly or separately that they would
prefer to be governed. by the provisi ns of sections 125-128 of Cr.P.C. and file such affidavit or declaration in the
court hearing the apphcatmn, the gisirate shall dispose of such application accordingly.

_Legallty‘ of orders alreadly passed under Cr.P.C.

The: Gujrat Guhatn and ' ab & Haryana High Court held that the orders a|ready passed for maintenance under
section 125 of the Cr.P.C. “are not affected. The Act of 1986 is not retrospective . Thus the maintenance allowance
granted to a dlvorced Mushm Woman u/s 125 Cr.P.C. before the commencement of the 1986 Act shall continue

' "”“ldowsnght of maintenance

‘A widow shall not have any right of mamtenance after the death_of her husband according- to
daya : .

Right to separate maintenance :

Separate maintenance can be claimed by the wife when the husband has turned out or the
t.2atment or misunderstanding”between them is “such that it is irremediable and her return to the
-sband's house is likely to give rise to fresh troubles and disputes. -
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Scale of malntenance »

In determining the scale of maintenance due from the husband to the wife according to Sunni Law the social
position of both the husband and wife must be considered. In Shia Law is that the position of the husband should
alone be considered and wife requrrements in respect of condiments, food, cIothrng servrces

Arrears of maintenance : ' ' e

In Muslim Law, a wife is not entltled to clarm arrears of maintenance from her husband except under Shafer
Law and apart from her statutory right to maintain under Section 125 and 126 of the Cr. P-C. 1973.-

A husband who wishes to contest his wife’s claim for maintenance on the ground that she herself is working
has to take this plea hefore a.maintenance order is passed. :

Case: Gulshar Ali v. Mumtaz Fatima [(1984) Cr. L.J.N.O.C. 87 (All) 34] :
- Inthis case, the husband took the plea of his wife's employment in proceedings fer recovery of a maintenance
allowance. The court held that he could not do so at this stagesince thg,ailowance had aheady become due to the
wife under the decree. Such plea could now be raised for seeking modification or cance! Iation of the maintenance
order.
Effects of apostasy on maintenance
Under Hanafi Law, where a wife is imevocably divorced and she renounced Isl) S er right to maintenance is
lost and does not revive by her subsequent return to Islam (Sunni Law). Again whete:the wife loses the nGht to
maintenance owing to her disobedience to her husband or some other cause which doesnigt dissolye th
her right to maintenance revives under the Hanafi Law by her ceasing toibe disobedient or: e removal of the
said cause, though she could in the meantime be irrevocably divgiged, in whreh ase ‘shi is entitled to
maintenance during iddat under statutory law. The liability to maintai [ , affected by either party
ceasing to profess Muslim religion. '

- e

Variation and enhancement of maintenance allowance _
A maintenance allowance fixed under Section 125 can be enhanced, yaried-
the circumstances of the parties and an application to

Distribution of the liability .
If two or more person are liable to maintain

among them in the proportion of their shares jn

destitute and may not leave any property on his death

cancelled if there is change in

',ns) their Iiability'to maintain is distributed
pe maintained even though he may be a
But Irabrlrty in respect of one’s wife is absolute
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Chapter-7

~ GIFT (HIBA)
. SYNPOSS S

1. Infroduction
2. Requisites of gift
a. Parties
. b. Subject
c. Extantof donor’s right o gift
d. Mode of gift '
Delivery, how effected
Void gift

> w

A. Introduction and definition o
A man may fawfully make a gift of his property to another during hi Jife time i
to someone after his death by will. The first is called a deposition inter vivgs; the second, a testameptaw
deposition Mohammedan Law allows a man to give away the whole of hissproperty during his life time;
but only one-third of it can be bequéathed by will: n 4 ‘
The English term gift is much wider than the Istamic word Hiba and two must not be cor_lfused. The
term ‘gift' is generic and is applied to a large group of transfers;, The word Hiba, however, is a narrow -
-and well defined legal concept. Hiba is the “immediatg and unqtialified transfer of the corpus of the
- property” without any retun. So make a’ person theowner of-‘the substance of a thing without
consideration is a Hiba (gift). In its technical sense, it is.defined-as “unconditional transfer of property
- Made immediately and without any exchange or cohsideration by-one person to another and accepted
by or on behalf of the latter. It is conferring:of the praperty without consideration. The most essential
ingredient of Hiba is the declaration *| have given’. Since Muslim Law view the law of the gift as a part of
the law of contract, there must be a tender and;ah'-a’é"‘ceptance and delivery of possessions.

2. Requisitesof gift ~ . Lo 0 T _
.. Therequisites or essentials of a valid gift are four in number as follows:-
. a. Parfies . ‘ '

b. Subject

R

-
The donor®: = T o
- The capatity of making a gift depends on following gﬁnditions the donor must have(a) attained the
age of majority (b) must be of sound. mind (c) must be freg of any fraudulent or coercive influence. A free
gift must be free from undue influence. - L N -
. Agift by a married woman is valid and subject to'sarie legal consequences. A gift by a Pardanashin
lady is valid, but in case of a dispute the burden of proving that it was not induced by undue influence
and the donor understood the nature of thé transaction while making it lies on the donee.

Case: Mst. Hussaina Bai v. Mst. Zohra Bai AIR 1960 MP 60 . :
. In Mst. Hussaina Bai v. Mst. Zohra Bai, a pardanashin Muslim lady was brought from Nagpur on a
false pretext that her sister's husband was ill. She was not allowed to take independent advice and was
- Eade to affix her signature on the document on a misrepreésentation that she was making a gift of the
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Burhumpur House alone to the plaintiff, which was to take effect only after her death. Their Lordships of
Madhya Pradesh High Court observed: “In the case of a pardanashin lady the law is settled, namely,
that it is necessary to satisfy the court that she executed the document with full understanding of
execution and of the nature and effect of the transaction, and even in cases where she had independent
advice. The court will scrutinize the transaction very closely to see that it is a fair one. Where the
document is not in her mother tongue, the law further requires that she understood and not merely heard - .
what was read”. Held that the gift in question was not a voluntary transaction and was inoperative in law. = -

Case: Kulsumunnissa v. Ahmadi Begum AIR 1972 All. 219

* Kulsumunnissa v. Ahmadi Begum, is an interesting case which is primarily concerned with
succession but another point of interest decided in this case was regardrng the -execution of the
document by a pardanashin lady.

In this case, a document was executed by a pardanashin lady in the presence of two witnesses. The
sub-registrar endorsed the document with the recital that the executant “after hearing and understanding
the nature and contents of the deed in my presence with her own lips from behind pardah® accepted the
execution of document. Later on one of the attesting witnesses proposed th"'rgnorance of the contents
of document. It was held that ignorance of the witness though could not be corréct but assuming it to be
correct it cannot detract the document from its weight, for the endorsement of sub- -registrar.showed that
the pardanashin lady has executed the document after it was read over to her and she had understood
its contents. It was held that the endorsement of sub-registrar is admrssrble 1n -evidence under Section
60 of the Registration Act.

It may be noted that the protection given by the rule relating to the pardanashrn woman cannot
plainly be the exclusive privilege of the class commonly known as pardanashln The rule regarding

- transactions by pardanashin ladies applies egually to illiterate and rgnorant woman though not

pardanashin. A pardanashin lady is fully competent to dispose ¢ of his property by way of executing a -

' ~ documentIn the case of a document executed by a pardanashln lady, intelligent execution must be

proved. The extent and character of the explapation required must depend in the circumstances. The
parda with its inhibitions may be an additional feature orelement in the case but the real reason behind -
the rule is lack of understanding and apprecratron of what an “illiterate woman wrthout independent
advice has done. ,

The donee :
A gift can be made to any person even to a non Muslrm In the case of a minor or a lunatic,
possession must be handed over to the legal guardran A gift can be made validly to an heir presumptrve

B but it ts abominable, though not unlawful, 1o, prefer one child to another.

- A Hiba, being the absolute transfer of all'rights in property cannot be made to an unbom person as -

- there is no one to take possessron of hrsrnterest However, the donee must be in existence at the time

of making the gift. Formerly, L Was said thata gift of future usufruct to unborn person shall not be valid.
Later on this opinion. ¥ pted. In Ghulam Hussain v. Fakir Muhammad AIR 1947 Bom 185
case, it was held that é;glft o:fuftire usufruct to unbom persons is valid provided that the donee is in
berng aLle time wQen ing r'psgopens out for heirs.

4y be rﬁ;}ge valldly to mosques and charitable institutions like schools. Such grfts are treated

urpos of law of gifts, Mohammedan Law does not distinguish between ancestral or self-
3 operty. The idea of property, ‘MAL' is simple; all forms at property over which dominion can_

be exercise arp proper subjects of gift. Chooses in actlon and rncorporeal rights may form the subject o
. of gift equally with. corporeat property. -

-a. Anything ovér which dominion or right of property may be exercrsed or .
Anything which can be reduced to possession, or
- Anything which exists either as (a) a specific entity or (b) as an enforceable'n'gh't; or
Anything which comes within the meaning of the word MAL.
For the valid subject of gift following conditions must
o It can.be designated under the term MAL.
- It must be in existence at the time when the gift is made.
« The donor must possess it e.g. gift by a trespasser where the donee cannot get

dap oo

_ . possession is void. - - - - — —
- . Elements of subject of gift ' '
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Muslim Law recognizes and insists upon the distinction between the two elements of a property; the
corpus and the usufruct. By a corpus is meant that absolute right of ownership over the property a right
of ownership over the property which is heritable and is unlimited in point of time. By usufruct is meant
the right of a person to use and enjoy the property. This right is limited in point of time and is not
heritable. The right of the corpus of the property is called *Hiba’ while that of usufruct is called ‘ariya’.

If it is a gift at the corpus then any condition which derogates - from absolute dominion over the
subject of gift will be rejected as repugnant. A gift must be at corpus. If the donor reserves to himself the
right to possess properties for life ime and donees were given right of possession- after death of the
donor, the gift is invalid. If the gift is in the usufruct of the property, it can take .effect leaving the_
ownership of the corpus unaffected except for the period for which its enjoyment by the donor is
postponed as a result of gift.

Kinds of subject
The qualifications that are essential for the subject matter of a gift:-
(a) That the property or anything which can be designed under the term MAL can‘be subJect of a
gift.
(b) It must exist at the time the gift is made.
(c) The donor must possess it. :
The subject of a gift may either be corporeal (which has physrcal existence e.q. house Iand money
etc.) or incorporeal (e.g. right to repayment of a debt or equity of redémption, copyrrght goodwill etc.).

~

Gift of services '

Under Muslim Law, delivery of possessron to the done is a condltron precedent to the validity of a
gift. A gift will not be valid without seisin. It has, therefore been heId that a Muslrm cannot make a gift of
~ services. T :

Gift of equity of redemptlon _ - : : :

Where the mortgagee is not having possessron over the mortgaged property a gift of equity of
redemptlon can be made .

Gift of incorporeal property and actionable clalms
Under Muslim Law, a donor can validly mak a gift of incorporeal as well as corporeal property;
whatever is MAL can be lawfully grfted away:“AsHiba can, therefore, be made of debts negotiable

instrument all the rrghts and rg.’edles of the transfer whether by way of- damages or otherwise vest in
the transferee. . N s‘i& :
: fo 3 ,, ' A
"Case: %%:n Beg Im V N mmuddln Shah 1898 21 All. 165b
; i Beguly za uddin Shah, the Allahabad High Court said that the donor must so far as it
is pg sible fﬁr him 5 3tra jSfer to the donee that which he gives namely such rights as the himself has,
bu _does not |mpT9‘ iat where a right to property forms the subject of a gift, the gift will be |nvaI|d

A gift of the nght of redemption .
a. Where the mortgagor is in the position of the mortgaged property. In such case, gift is not valid
unless the mortgagor delivers the possession of the property to the donee.
b. Where the mortgagee is in possession of the mortgaged property. There is conﬂrct of opinion
whether a gift of an equrty of redemption where the mortgagee isin possessron of the mortgaged '
property, is valid. .

Case: Ismail v. Ramji 23 Bom. 628 . )
Bombay High Court has held that such a giftis not vaI|d The ground of the Bombay decision is that

the delivery of possession is a conditional essential to the valldrty of the g|ft and the mortgagor cannot

deliver possession if the mortgagee isin possessron )
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. with certain Irmltatlons as to |ts u

Calcutta and Madras High Courts held that as a valid gift could be made by a mortgagor of his equity
of redemption even though the property may be in possession of the mortgagee.
The.view of the Calcutta High Court that such a gift is valid is correct and is followed by Patna High

-Jourt also

Grft to two or more persons
If-the property is indivisible, a gift to two or more donees wilt be always vaiid.

b. If the property is divisible and a gift is made to two or more persons without dividing the property
~ the right is irregular but it may be rendered valid if separate possession is taken by each donee
or the portion of the property is given to him.

Shia Law recognizes a gift to two or more donees irrespective of the fact that the property was not

divided at the time of gift or afterwards.

Oral gift

Oral gift is effective provided it fulfrls the conditions of a valid gift under.Muslim Law. In the case of
Kamarunissa v. Hussaini Bibi 1880 3 All 266, a verbal gift of landed property followed by transfer of
possession was considered valid. The privileges in respect of oral grft have been recognrzed only by The
Transfer of Property Act. .. _

Hafeeza Bibi and others v. Shaikh Farid (Dead) by Lrs. and others 2011 SC held, Merely because a
gift is reduced to writing by & Mohammedan instead of it having been-made orally, such writing does not
become a formal document or instrument of gift. When a gift could be made by a Mohammedan orally its

~nature and character is not changed because of it having been made by a written document. What is

important for a valid gift under Mohammedan law.is that three essential reqursrtes must be fulfilled that is
(1) declaration of gift by donor, (2) acceptance of glft by donee and (3) delivery of possession. Writing is
not essential for validity of gift. An oral gift fuffiling all threeessen‘nal requirements makes the gift -
complete and irrevocable. It is' not the” requrrement that 'in- all cases where the gift deed is

'contemporaneous to the making of the gift then: such deed must be registered under section 17 of the

Reglstratlon Act. Each case would depend onits own facts

Gift of a life interest
A gift of life interest is valid. It does, not ) automatlcally enlarged into a gift of corpus of the
-property absolutely. A ‘life estate’ implies;the tr sfer of the corpus of the prop_e_muo_a certain person

1905. It was stipulated by the deed that out of the entire property

“mention % in the { eed grft ?E,he shall remain in possession of shares worth Rs. 5000 with power to

make_ﬁa ;:\plea e ary SOrt of alienation and that as to the rest, worth Rs. 10,000 she shall not
pO3Sess. any&power ‘akaliénation but shall remain in possession thereof for life-time, and after her death
the enhre prloperty giftedzaway by the document shall revert to the donor's collaterals, Ashraf Khan and
alam:Murtuza Khan died on February 6, 1900 and his wife died on November 18, 1909,
he‘k,brot"ﬁ sF-Salar Khan, the father of the appellant, as her sole heir. On her -death, the two
gws - o“f ther husband Ashraf Khan.etc. ook possession-of the property -Salar Khan (who died

’ afte Nards) brogght a sit to recover the property from the defendants, as an heir of the widow.

. Jidgment®’ Their Lordships, reviewing the terms of the deed observed that the provision as to

: reversron of the property on the death of the donee to the donar's collaterals was not limited to the two-

thirds- over which the wife was to have no power of alienation but it is related to the entire property glfted
away under the document. The entire property was to go to the collaterals but it would, of course, be °
subject-to any mortgage, sale or gift which the wife was given power to make. during her life time in
respect of the one-third part of the property. It was held that the-deed afforded clear proof that the donor
intended to make and did make a gift to his wife of a life-interest only'i i the entrre property together with
the power of alienation of a one-third part of it. .
For the reasons given above, it was held that the appellant had no tltle to the property and the
appeal was dismissed.
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Their Lordships did not express their opinion as to the validity of creating life estates. They only
observed that the plaintiff appellant was “on the horns of a dilemma’. If such a life interest was valid
under Hanafi Law and was acquired by Musammat Waziran, it came to an end on her death and if
Hanafi Law does not permit transfer of such life interest by way of gift inter vivos, she did not acquire any
interest in the property under the deed of January 17, 1905. In either case, the plaintiff as her heir can
have no title to the property. '

Extent of donor’s right to gift
General rule - A general rule is that the donor's power to gift his property is unrestrrcted

Exception
(a) Firstly, he cannot gift more than 1/3 of his whole property and
{b) Secondly, that it cannot be in favour of an heir.

Formalities
3. The act of making a gift should fulfil the following three conditions. There are known as essentra|s
of a gift:- :
(a) A declaration by the donor
(b) Acceptance by the donee
(c) Delivery of possession by the donor and taking of possessronhy the donee
A declaration by the donor v
There must be a clear and unambiguous intention of the donor to make the gift.

Acceptance of gift

There must be an acceptance if gift by oron behalf of the donee
' Delrvery of possession . &

The other elements of 'Hiba' will have no Iegal effect unless they are accompanied by delrvery of ’
possession.

Different subjects delivery how effect, movable property
) Money — Money must be actually transferred: to'the donee mere entry in the books of account to the
effect that the amount has been pard to the donee will not complete the gift.

Immovable property o
"General rule - For compTo ‘ng the gift of rmmovable property, two thrngs are essentral
(@) That the donor must phygically depart from the premises and
-(b) That the don aif rmall 8niters into possessron

2 3 -».-}" _
Excepti %’% %ﬁ g @$ :
3 (& ral rule has following exceptions

nedige '
'%ﬁhrs minor or lunatic son or daughter or by the guardian to his ward - _No
ion is required in this type of cases.

Case: Mol 3 ‘esabuddin v. Mohammad Hesaruddin AIR 1984 Gan 41

_mad Hesabuddin v. Mohammad Hesaruddin, the donee was maintaining and looking
a.son and it was based on love and affectlon The donee was in possessron of the land and got his
name mutated in the revenue records wrth respect to the land. -The Guwahati High Court made the
following observations:

It cannot be taken as a sine  qua non.in all cases that wherever there is writing about a -
Mohammegan gift of immovable "property, there must be registration thereof. The facts and
circumstances of each case have to be taken into consideration before a finding whether the writing
requires regrstrat|on ornot:...... In every case, the intention of the donor, the background of the alleged
gift, and the relation of the donor and the donee as well as the purpose or motive of the gift all have to
‘be taken into consideration. :




It was held that all the requisite ingredients for a valid gift under Muslim Law were satisfied, narnely,
(a) declaration, (b) acceptance, and (c) dehvery of possession. In the crrcumstances the gift was held as
valid.
~ Inthis case, the Supreme Court made the foIIowmg |mportant observattons

The donor may lawfully make a gift of a property in the possession of a trespasser. Such a gift is
valid provided the donor either obtains and gives possession-of the property to the donee or does all that
he can to put it within the power of the donee to obtain possession:

(b) When both donor and donee reside in the same house which-is to be gifted - It was
observed in Hayabuddin v. Abdul Gane and others that in such cases the gift may be
completed by some overt act by the donor indicating a clear intention on' his part to transfer
possession and to divest himself of ownership oygr the subject of the gift. .

Case: Humeera Bibi v. Najm-un-Nissa (1905) 28 All 147

In Humeera Bibi v. Najm-un-Nissa, a Muslim lady executed a deed of gift in favour of nephew ofa
house in which both of them were residing at the time of the gift. The property was transferred in the
name of the donee and the rents were recovered in his name. But the donor continued to ||ve in the
house with the donee and the house was not formally handed over to the donee. It was held‘that the gift
was valid although there was no physical delivery of possession.

(c) Gift by husband to wife and.vice versa — The delivery of possession and the formalities

regarding it viz. those of vacating the house or removing the goods if the donor is not essential.
The fact that the husband continues to live in the house after donation and receives the rent

thereafter, will not invalidate the gift as it is presumied that such act of the husband after the gift
are on behalf of his wife. - )

(d) Gift by one company shares to another - It is valid even without actual delivery of possession.

(e) Part delivery — When there is evrdence that a part of gift is delrvered |t can infer that rest will
come in possession. -

(fy Zamindari villages' - The grft may be completed by mutation of names. and transfer of rents and
incomes. "~ " -

(g) Subject matter in occupatron of tenant - Grft may be completed by a request to the tenant by
donor to give the possession or rent.

(h) Incorporeal rights - The gift may be completed by any appropriate method of transferring all the
control that the nature of the property admits of and by the donor dtvestrng hrrnself at all his rights

~ in the property. .

® Gift of property held in adverse possessron by another person to the donor, the gift i is not vaIrd
unless the donor, either recovers possessron or does all that he can which is- necessary to put
the donee in possession.

Void gifts
@Qlft to unborn per‘son
b Glﬁm futurg;,
Contfngent grft
(dI;,Glft of life interest - A life estate rmplres the transfer of the corpus of the propeny to a cerfain

55 persori Wi ,,certaln limitation as to its use and alienation.

(e) Gift,with a condition — void 4y -
_Gift of MUSHAA Mushaa means undivided share in the property. Gift of an%rndiv_lded share in.an . .
indivisible property is valid accordrng to all schools of Muslim Law. Tl § _
T

Khursrda Begum and Others v. Mohammad Faroog and other 2016 SC The question comes before
“the Apex Court whether gift of undivided property under Muslim Law was valrd It was held by the Court
the gift had no infirmity under the Muslim Law either on the ground that the possessron was not
delrvered or on the ground that the. grh was hrt by Hiba-bil-Musha:

0ra| gifts, wrmng and Registration: Under Muslim law, writing is not essential o the, vahdrty ofa gltt

either of movabale or of immovable property. By section 123 of Transfer of Property Act, 1882. It is

provided that a gift of immovable property must be effected by a registered instrument signed by the

donar ang.attested by at least.two witnesses and a gift.of movable property may be’effected either by a-
_ registered instrument signed or by delivery, but the provision of section 123 do not apply to Muslim gifts.
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Under section 17 of the Registration Act gift or immovable property worth over Rs. 100/- is required to be
- by registered instrument. Muslim law permits oral gift of immovable property, irrespective of value of the
property. Section 17 of the Registration Act applies to gifts deals with Mohammedan law if the gift is
granted- not orally but in writing and if relates to rmmovable property worth Rs. 100/- or-above, the
documenit is compulsorily regrstrabte

Kinds of gift{Hiba): -There are certaln other kinds of gift foo, which are in fact variations of Hiba but yet
differ from it in certain respects These kinds of gift do not strictly fulfil the essential requisites of gift laid
* down in its definition.

Kinds of gifts g .
Hiba-bil-iwaz Hiba-ba-Shartul-iwaz’
1. Retum is jpvolved in the contract of gift | 1. It is stipulated and is contragted for with the
as its direct and immediate consideration. original gift. ,
2. Delivery of possession is not essential for | 2.Delivery of possessmn is essenttat*i"for its
its validity validity , :
3. it becomes irrevocable from the moment | 3.it becomes irrevocable’o
of its making of iwaz by donee '
4. it islike a contract of sale
' character of sale when the iwaz has been
paid

Death-Bed Transactions (Marz-ul-maut)

Meaning:-When a person suffering from a Marz (illness) is under apprehenSIon of Maut (death) heis
said to be suffering from Marz-ul-maut or death illness.

--Essentlals of death bed gift:- A gift mode during death-iIInes,sl ig’subject to certain restrictions. A death-

bed gift partakes of the nature of both'the gift and legacy. The law of such transaction is also partly of
will and partly of gift but if basically being a grft must satisfy all the formalities that are essentlal for.-
making of any other gift. i.e _

(a) declaration

(b) acceptance of gift

(c) delivery of possession :

According to Dr. Jung, a gift made during rllness would be valid to the whole extent if the donar
recovers his health and even in case of prolonged iliness which has continued for more than a year
provided the gift was made after one year and before™ the donor had become absolutely bed-ridden i in
state of dying. : - :

lelts ofdonar
1. He can niot make a glrt or more than1/3 of his property in favour of no—herr unless other heirs give
consent to the eXCess’ takmg effect.
2. The glft 1o an heir made during death illness is altogether invalid unless the other heirs corisent to it.
3.7 glft made during; death iliness is subject to all the conditions and formalttles necessary.to
constrtute a gift. inter vivos.
Deéth-bé
drsposmons ie. it will take effect only to the extent of 1/3 of the property unless the heirs consent to it.
N
.. Dower contracted during death-lllness:-# is governed by the-rules of mehr—ul-mlsl {customary dower)

Marriage contracted on death-bed: —A mat'nage contracted on death-bed is invalid but if the person
recovers from the malody, the consummatron can cure the |nvaI|d|ty

- Repudiation of marriage by the snck:-lt is valid both under shra and sunni law.
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Chapter-8
WILL
SYNOPSIS

Nature and meaning of will

Formalities for making a will

Requisites of a valid will

Revocation of will

Difference between Shia and Sunni Law regarding will

SAE A

Meaning Com
Generally wasiyat means ‘will' but it has also other meanings. A wilthas been defined.as “an-instrument
by which a person makes disposition of his property to take effect after his death:and which is in its own
nature, ambulatory and revocable during his life. According to section2(h) of Indian succession Act
1925, “will is the legal declaration of the intention of a testator with respect to his property which he

~ desires to be carried in to effect after his death’. .

Formalities for making a will—General rule:-No formality is required for making a will. Any expression
of unequivocal expression will suffice. _ ' N

- — —@rator inwriting:- It is not necessary that a testamentary disposition should be in writing. If it is made
orally, no particular form of words are required se-long as:the intention of the testator.is clear. The .
~ burden of establishing an oral will is always a very heavy one on those who assert it.

Muslim law of will and the Indian Succession Act,“1925:-The provisions of Indian Succession Act
1925 are not applicable to Muslims. But where‘a,marriage was held under the special marriage Act,
1954 provision of this Act shall be applicable evenithough will was made before or after the marriage
where a will is governed by Muslim law it}_;'i/yill be subject to the provisions of the Shariat Act 1937.

4. Nature and meaning of will _

(1) The testator must be competent to make the will

(2) The legatee mustbe'competent to take the legacy or bequest -

*(3) The subjeetof bequest must be a valid one : :

(4) The bgquestimustbe within the limits imposed on the testamentary power of a Muslim.

- 1. Tegtatorand hgs competence:-Every adult Musim of sound mind can make a will. According to
Mt%ﬁﬁ?l‘aw, th@‘égge of majority is 15 years. But this Tule is not applicable to wills in India sirice age

<of majority in casésofiwill is govemed by the Indian Majority Act. According to which minority

“ jng{iﬁgﬁg_at the age of 18 years but minor whose guarcian has been appointed by court will

Aermipate wﬁ?ge of 21 years. : . :

2. Legafﬁ%an his competence:-Any person capable of holding property may be the legatee undera .
will. Th&t;f?ﬁ_tle to the subject of bequest can only be completed with the express or implied assent of
the legateg after the death of the testator. - S o

(a) Bequest to an institution:-A bequest may be validily made for the benefit of an‘institution.

(b) Bequest to a non-Muslim:-A bequest in favour of a non-Muslim is valid provided the non-
Muslim is not hostile towards Istam. o : .

(c) Bequest to testator’s murderer:-According to sunni law, a bequest to.a person who
caused the death of the testator whether intentionally or untentionally is invalid. According to
shia law, it is invalid if it is caused intentionally and not if accidentally. s :

(d) Bequest to an unborn person:-A child who is born within 6 months of the date of making
the will is treated as a legatee in existence and hence competent to take the beguest. In shia
law. It is valid.if child is born in the longest period of gestation i.e ten lunar-months.
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(e) Bequest for a charitable object:-A bequest for the benefit of a religious or charitable object
is valid. Under Muslim law cetain restrictions have been imposed on the rrght of the legators
to make a wilt depriving the right of the heirs.

3. Subject of will and its validity:- Following are the requisites of a valid will:-

(a) the property must be capable of being transferred . —

(b) the property must be in existence at the tlme of testator s death not necessary atthe time of

making of the will
(c) the testator must be the owner of the property to be drsposed by erI
Bequest in future:-A bequest can not be made of anything to be performed as produced in future
Alternative bequest:-An alternative bequest of property i.e to one or fatrlmg him to the other person is
valid. '
- Contingent bequest:-It is void. ’

Conditional bequest:-A bequest with a condition which derogates from it comp|eteness will take effect

as if no condition was attached to it.

Bequest of life-estate:-Sunni law treats a bequest to life-estate as bequest with a condrtron attached to

it and as such the rule of a conditional gift applies, the bequest takes effect whrle the condition becomes

void but under shia law conditional “will” take full effect.

4. Testamentary power and its limits:-The testamentary capacity of a Muslrm isi Irmrted There are
two-fold restrictions on the power of a Muslim to dispose of his:property by will and these are in
respect of the person in whose favour the bequest is made and as to the extent to which he can
dispose of his property.

Limitation as regards the person:-The general rule, in this regard has been very clearly laid down in

Ghulam Mohammed v. Ghulam Hussain. It was held in this case that a bequest in favour of an heir is

not valid unless other heirs consent to the bequest after the death of the testator.

Whether a person is an heir or not, will be determined at the time of the testator's death because

a person who is an heir at the time of makrng the will may not remain an heir at the time of testator’s

death and vice-versa. -

Under shia law no consent is reqwred se-long as it does not exceed 1/3 rd of testator’s estate but,
“if legacy exceeds 1/3 rd itis not valid unless the other hejrs consent thereto before or after the death or
_ the testator. But where the whole estate is to be bequesthed to one heir . and the other heir are excluded
entirely from inheritance the bequest is void i in |ts entrrety

| Limitation as regards the property:-The general ruIe with regards to the extent of property that may be
disposed of by will is that no Muslim cari-make a bequest of more than one-third of his net assets after
. payment of funeral charges and' debt " .

Exception to the General rute
{d) Under Hanafi law, &bequest of more than one- thlrd of the net assets may be valid, if the
heirs whose rights are.infringed there by give their consent to the bequest after the death of
the testator tn shia: Iaw such consent validates the erI whether given before or- after the

helr Thetn ht“of government to take the estate of an heirless person will not, in any way,

revoke it at y time. The revocation may be either express or |mpI|ed

_Subsequest WI" Where a testator rnakes awill and by subsequent will gives the same property to’
some one else, the prior bequest is revoked. But a subsequent bequest. Though it be of the same

~ property to another’ person in the same will-does not operate as a revocation of the prior bequest and the .

property will be divided between the two legatees in equal shares.

Distinction befween “will” and “Gift” .

Git ' Wil |

1. Giftis amimmediate transfer of right or interest | 1, Will is a transfer of right fo take effect after
the death of the testator

‘réstnct the nght ofa person to make a disposition of his property, as he likes. In other words,

'f'vrflll'»:" Mohammedan law confers on a testator unfettered nght to revoke his will; he may

. . A
S .
' . »
’




2. Delivery of possession is necessary

3. Subject of gift must be in existence at the time

- of gift

' 4. After Completion of gift cannot be revoked
- - unless by a formal decree of a court.

|'5.Doctrine of Mushaa applies

2. ltis not required

3. ltis suffiecent if the subject is in existence at
the death of the testator

4. A “will” may be revoked at
making of it.

any time after |

5. Doctrine of Mushaa does not apply

Difference between Sunni and Shia Law regarding “Will”

Sunni Law

1. Bequest of any partion to an heir without the
consent of other heirs is invalid

2.A bequest to a child in womb is vlaid if bom
within 6 months

3.A legatee who causes death even by accident
is disentitled

4 Heir's consent shold be glven after the death of

the testator -
' '_'5'.’Recognition of rateable distribution

6.A will of a person commiting suicide is vatjg{

=

| 7.1 the legatee does notsurwve the testator the
d ey

4. Heu’sé' onsent may be given beforo or after the

0. lt IS vahd only when the will ‘is made before

1. A bequest to the extent f 1/3 can be made |
to an heir wnthout the consent of other hetrs

2. ltis valid even_ if born in thé Iongest period of
gestatition'i.e::10 mont

3. Only intenational’n{ der:dlé"entitles a legatee

5. Rateable ' tnbutlon is not recognlzed

taKIng any step towards the act of suicide

. The legacy does not lapse but passes to the
heirs of the legatee. It reverds when the
- legatee-dies without leaving any heir

8. Acceptance of the legacy during the
testator's life time is lawful.
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~ Chapter-9

WAKF
'SYNOPSIS
(1) Introduction
" (2) Definition
(3) Essentials of Wakf
(4) Doctrine of Cypres
(5) Legal incidents of Wakf

(67) Doctrine of Mushaa

¥ Wakf how created

& Completion of Wakf

):* Kinds of Wakf

0) Salient features of the Wakf Act of 191 3

1) Mutawalli

2} Who can be appointed as Mutawalli
3) Who can appoint a Mutawalli

4} Power and duties of Mutawalli
)~ Removal of Mutawalli
)+ Management of the Wakf property
) Llablllty of Mutawalli to recount

(1

(1
(15
(16
(17

- ., lntroductlon

The law of Wakf is according to Ameer AI| the most |mportant branch of Mohammedan Law for itis
interwoven with the entire religious life and social economy of Muslims.

The word Wakf literally means: detention butin Islamic Law, it means (a) State land which is
inalienable and used for charitable purposes and” (b): pious endowments. In India, generally, we are
concerned with the second meaning. :

We must now consider biiefly the . advantages and disadvantages of the |nst|tut|on The religious
motive of Wakf is the arigin of the legal fiction that Wakf property belongs to almighty God. The.
~ economic ruin that it bnngs abatt1s indicated:by the significant phrase ‘The dead Hand'. Wakf to some
extent ameliorates poverty:but it has also its dark side. Charitable aid often keeps people away from
industry and lethargy breeds degeneration. Agricultural lands given in Wakf deteriorates due to lack of
proper care, In India, jnstances’ of the mismanagement of Wakfs.or the worthlessness of ‘Mutawallis’
‘(managers) and of. -destructnon of wakf’ property, have often come before the couit. In Muslim
countries and in Indna |h( i uIar two general tendencies w1II appear w1th unm|stakable clarity (a)

WaRﬁAchg@l Wakf means permanent dedication by a person professmg Islam, of any movable
or |mmov§BLe property for any purpose recognized by Muslim Law as pious, religious or charitable.
.. A wakf may be made in writing or the dedication may be oral. There must, however, be appropriate
words to showan intention to dedicate the property. It is not negessary to use the word wakf.

Board of Wakf, west Bengal and anothers v. Anis Fatma Begum and others 2010 SC held that wakf :
. Tribunal has power and Jurisdiction to decided all dispute, questions or other matters whatsoever and in
_ whatever manner arising relating to wakf or wakf property. It has powers of a Civil Court and has power
to grant temporary injunctions. Anyone having dispute relating to wakf or wakf property has to fi rst raise
|t before wakf Tnbunal

Essentials of wakf -
According to Sunni Law=-
1. A permanent dedication of any property
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2. The dedication (wakrf) should be a person professing a Musalman faith and of scund mind and
not a minor or lunatic.

3. The dedication should be for a purpose recognized by the Musalman Iaw a5 religious, pious or
chantable

Permanent dedication of any property

This phrase implies three things:-

(a) There must be a dedication

(b) The dedication must be permanent

(c) The dedication must be of any property -

Under Shia Law, no doubt, delivery of possession to the first person in whose favo ir the wakf has
been created is essential.

Long user — Where land has for long be¢h used as a wakf proof of expres dedication is not
necessary and the legal dedication will be inferred. The wakfs of mosques and graveyards have been
upheld on this ground.

Dedication must be permanent :
If wakf is for a limited period or for a temporary purpose, it is void. Srmllarly a contlngent or
conditional wakf is not valid. .

The dedication must be of any property (subject of wakf)

The subject of wakf may be any tangible property (MAL) capable of beifig used without being
consumed. The property dedicated must be (a) MAL, tangible property (b) It must be capable of being
used without being consumed. Subject to this there are no further restrictions:” '

To be more specific Hanafi Law (Sunni) recognizes the: foIIowrng as valid subjects of wakf:-

(a) Inmovable property :

(b) Accessories to immovable property

(c} Quran or other baoks :

(d) Such other things as it are customary to make the subject of wakf The subject of wakf must he

of reasonably permanent character.

Subject of wakf must belong to wakif. One canriot dedicate another property to wakf. A person who
in fact owner of the property but is under the: bellef that he is only a Mutawalli therefore is competent to
make a valid wakf of the property. - .

. Registration s e —_ :
A wakrfnama by which an rmmovable property of the values of Rs. 100 or more is dedicated by way' :
of wakf requires 1o be regrstered underthe Indian Registration Act, 1908.

Case: Md. RUStom Ah V. Mushtaq Hussainr 1920 47 1A 224

In Mohammad.. Rust@m Aliv. Mushtaq Hussain, the wakf (dedicator) first executed a wakfnama by
which he\constrtuted himst utawallis. This document also defined the power and duties of the
Mutawaﬁr%ﬁand the*relatré}1 1 which they were to stand to the property. After three months he executed
ano;ﬁer document ca‘ll d fusteenama. Under this document, he appointed additional Mutawallis some to -
actjonhtly w_rth him, ahd#other to act after his death. He died after about a month, and the suit was
broﬁghtﬁby%‘l" ‘ut wallis to recover possession of the ‘property from. his_heirs. The wakfnama was
registered|t was owever, argued that it was not duly regrstered as. oertarn rules laid down under
section 69 oﬁthe Registration Act-were not followed.

~ The PrrvyB‘Councﬂ held that the document was duly registered. The ftusteenama was' however not
registered. It was argued that not being registered, it did not confer upon the Mutawallis any right of suit.
~ Butthis argued was not accepted. It was held that the document, even-if lead with the wakfnama, did not

. purpose to assrgn the property to the Mutawallis, and nof, therefore; require reglstratron

By a person professmg Musalman faith -
By ‘person’ is meant, a person who has attained the age of majority under the Indlan Majority Act i.e
18 years and who is-of sound mind. The second qualrfcatlon of the person is that he should be
professmg Musalman faith. - .

For any person recognrzed by Musllm Law
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. The third essential of a valid wakf is that the dedication should be for a purpose recognized as
religious, pious or charitable under Muslim Law.

“Case: Mazharool Haq (1870) 13 W.R. 235, Mohammad Ahsanullah’s Case (1889)17 Cal. 498
The above illustration represents ‘the facts of the case Mazharool Haq, approved by the Privy
Council in Mohammad Ahsanullah’s case so far as it purported to decide that “the mere charge upon the
profits of the estate of certain items which must in the course of time necessarily cease, being confined
to one family, and which after they lapse, will leave the whole property intact for the original purposes for
which the endowment was made does not render the endowment invalid under the Mohammedan Law.
However, on the basis of the decided cases and the text of eminent Mohammedan Jurists, certain
objects which had been declared to be valid objects of wakf:-
Mosques and provisions for Imams to conduct worship
Celebrating the birth of Ali Murtuza
Repairs of Imambaras
Maintenance of Khankalis
Burning lamps in mosques
Reading the Qoran in public places and also at private houses
Maintenance to poor relations and dependants
Payment of money to Fakirs
Grant to an Idgah
Grant to colleges and provisions for professors to teach in co||eges
Bridges and caravan in Sarais
Distribution of Alms to poor persons and assistance 1o the poor to enable them to perform
pilgrimage to Mecca
Keeping Tizias in the month of Moharram and provnsnons for camels and Duldul for religious
processing during Moharram
Celebrating the death anniversary of the settler and of the members of thefamily ____ __ _
Performance of ceremonies known as Kadam Sharif '
The construction of a Cobat-or free boarding house for pilgrims at Mecca
Performing the annual Fateha of the members of his family : _
A Durgah or shrine of a Pir which has long been held in Venerabion by the public.
he following are not recognized as valid objects of wakf by the Muslim Law:-
a) Objects prohibited by Islam e.g. erecting or maintaining achureh or temple
b) A waki for the repairs of the wakf’s secular property is invalid according to Shia Law
¢) Providing for the rich exclusively
d) Obiects which are uncertair— - : e
e) A direction to spend a certain- sum of money for feasting Cutchl Memons Act every year on the
anniversary of the-settler's death'is valid. {Cutchi Memons Act)
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Objects to be reasonably certain :

The object of a wakf must be indicated with reasonable certalnty if they are not, the wakf will be void
for uncertainty. It is‘however not necessary on the part of the wakf to mentlon the objects for which the
wakf has begn established. Essentials according to Shia Law:-

(a) It must be perpetual (as in Sunni Law)

" {b) It‘_must be absalute and unconditional

()’ Possession miust be given of the. thing appropriate

(d) 1t must be entirely taken out gf wakif. It means that the wakif should not reserve any benefit or.

mterest even the usufruci of th@ dedlcated propef[y

Doctrine of Cypres A

it literally means as neaFly as pOSSIble This term is essentlally applicable to trusts and in its ‘

technical sense means that if the. wishes of the author of a trust cannot be carried out literally they will be-
carried out as nearly as possible in the way desired by the author. :
: This doctrine’is applicable to wakf-also. If from the change of circumstances and lapse of time or for

some other proper reasons it has become impossible to apply the property of the wakf in the manner -

~ directed by the wakif. The court may apply (a) for similar purpose by different means as-nearly. as
possible te the original intention of the wakif (b) it has also the power to vary the scheme accordingly. -

Case: Salebhai v. Bai Safiabu (1912) 36 Bom 1 11'
- - SR LY
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In Salebhai v. Bai Safiabu, their Lordships held “where the testator has indicated a general
charitable intention in the bequest made by him, and if these bequests fail, the court can devote the
property to religious charitable purposes, according to the Cypres doctrine.”

in Kulsoom Bibee v. Ghulam Hussain (1905) 10 C.W.N. 484 at p. 485, it was held that “where the =

clear intention is expressed in the instrument of wakf, it will not be permitted to fail because the objects,
if specified, happen to fail, but the income will be applied for the benefit of the poor or as near as

‘possible to the objects which failed”. For example, if a wakf is created for removing illiteracy among the ’

adults of a locality, but after sometime it is found that illiteracy among the adults of that locality has been
removed and they have become literate, then, the income of that property may be utilized for giving
them further education or for educating children of that locality.

Legal incidents of wakf
(a) Irrevocability (b) Perpetuity (c) Inalienability {d) pious or charitable use of usufruct and (e}
absoluteness ’
Irrevocability - N

According to Abu Yusuf, a declaration of wakf is in its nature irrevocable w'mch is followeo in lnd'

Perpetuity

As the wakf property belongs to God, no human being can alrenate it for his-own purpose. Therefore,
wakf property cannot be sold, transferred or encumbered. A wagf for a limited period is not valid.

Doctrine of Mushaa
The view of Abu Yusui is that a wakf can be created of an undivided share (Mushaa) ina’ property
whether capable of diversion or not. This is the generally accepted view.

>

Wakf how created

Modes of creation:

* (a) By an act inter vivos or

(b) By will or

(c) During death illness (marz-ul-mant) or
(d) By immemorial user

_ 1. By an act inter vivos - Inter vivos means between living voices i.e during the life time. Thus a
wakf by an act inter vivos is a wakf Wthh s constltuted during the life time of the. wakf and takes’
effect from that very time. _

2. By will - It takes effect after the death of the wakrf and is also called testamentary wakf. A wakf :
by will cannot operate upon more than one third of net assets, without the consent of the heirs.
3. Life gifts made:which donor labours under marz-ul-mant, the wakf made during death iliness will -
operate only to the extent of one third of the property without the consent of the heirs of the .

4,;1‘:3‘LapSe of t|me frequently renders drﬁlcult or impossible to establish dedication by direct evrdence
) but wakf may* establrshed by evidence of immemorial user.

Compleﬂon ofwakf
The problem @s to how wakf is completed may be studied from the following two angles:- -
~ (1) Where the third person is appointed as first Mutawalli
(2) Where founder constitutes himself first Mutawalli}

. (3) Third person as first Mutawalli - According to Imam Mohammed, it is completed by

-a. Declaration of wakf
b. Appointment of Mutawalli and
c. Delivery of possession to Mutawalli
The view of Abu Yusuf is followed in India-and a mere declaration of endowment by the owner .
is sufficient to complete the wakf. _
(4) Founder himself first Mutawalli — In such cases founder and Mutawalh being the same person
a. No physical possession is necessary

_b. Nor is it necessary that the progerty be transferred from his name as Quiner mto.hls.name
as Mutawalli.



_ The transaction must, however, be bonafide. _
Shia Law — The character of the wakif's possession should be changed from that of the founder of
the wakf to that of Mutawelli of the wakf e.g. by mutation of names in public register. -

Kinds of wakfs :
(@) Public wakfs - This is for public, religions or chantable pufposes.

(b) Private wakfs — This is for the settler's family and descendants and is technically caI|ed wakf—'

alal-aulad.
Salient features of the Wakf Act of 1913 : _ '

(1) Under this Act, a Muslim can tie up his property in perpetuity for the support of*his family,
children and descendants, provided he makes a provision that the ultimate. benefit goes to a
charitable object of a permanent nature. It is now open to him to postpone Benefit being
conferred upon charity, till the extinction- of all his family descendants. ©

(2) Ultimate benefit to charity — It is no more necessary that there should also: be a concurrent gift
to charity. Under this Act, a Mohammedan need not provide for any.gift to chal y 'ntll after the
extinction of the whole line of descendants of the settler's family.

(3) Such reservation of ultimate benefit may be made either expressly or rmplredly

(4) Maintenance of a Hanafi Muslim — Under this Act, a Hanafi Muslim ca ot_enjoy fhe whole
income or a iife interest in the income of the trust property He can only sharg-in: the income by
way of maintenance.

(5) Payment of personal debts by a Hanafi Muslim - It valrdates in the case of a Hanafi Musiim a
provision for the payment of the debts of the settier out of the rents and'profits of the property
dedicated. Before the Act, he could not make a.condition that his personal debts should be paid
from the property.

(6) Controversy regarding movable propertles In def|n|ng wakf as the permanent dedication of
‘any property’, the conflict between: the various courts as fo the validity of wakfs of certain
movable properties has been resolved:, )

(7) The Act has been given a retrospecﬂve effect The Musalman Wakf Validating Act of 1930.
- came into effect on July-25, 1930, retrospecttvely and was made applicable to wakfs created
before March 7, 1913.

(8) Object of wakf - it is now declared: by Sectron 3 of the Musalman Wakf Validating Act, 1913,
- that it is lawful for a person professmg the ‘Musalman faith to create a wakf which in all other
" respects is in accordance with the prowsrone ‘of the Musalman law, for the following among other
purposes:- | )

{a). Forthe marntenance andlsu ort wholly or partrally of hrs family, children or descendants
(b) Where the person creatrng a-wakf is a Hanafi Musalman, also for his own maintenance

- and support during hislifetime or for the payment of his debts out of the rents and profits .

- of the property dedicated:

Provided that the ultimate, benef itis in such cases expressly or |mpIxedIy reserved for the poor or for
any other purpose recognrzed by:the Muslim Law as a rehgrous prous or charrtab|e purpose of a
permanent character. -\

Section:4 of the above Act lays down “No such wakf is to be deemed to be invalid merely because
the ultimate benefit reserved therein for the poor or 6ther religious, pious or charitable purpose of a
permanent nature is postponed until after the extinction of the famrly, children or descendants of the
person’ creatrng the wakf”. The-question whether or not, any purpose is religious; pious or charitable and
is of permanent character, has to be determined in accordance with the Muslim Law.

Mutawallis
The manager or supenntendent of the wakf is caIIed Mutawallr under the Mushm system in case of a
“wakf all. rights of dwnership to the property vest in God. Though Mutawalli is the superintendent or
manager of the wakf unless otherwise provided in the deed of the wakf, he can have no beneficial
interest in the income of the wakf the office of Mutawalliship-held jointly will pass to the servevor, if there
is no direction, express of implied in the wakf deed and there is no ewdence of custom supporting the
usage to the contrary. - .

Who can be appointed as Mutawalll"
Any person who is of sound mind, has attained the age of majority and is capable of ‘performing the
functions to be discharged undera particular wakf can be appointed as Mutawalh
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~Who can appoint a Mutawalii?

General rule — Generally, the Mutawalli is appointed by the founder of the wakf at the time of

“creation of wakf. But if the wakf is created without appointed of a Mutawalli wakif becomes the first

Mutawalli according to Abu Yusuf and the wakf is valid and has to be administered by the beneficiaries

“according to Shia Law. Mutawalli can be appointed in the given order -

(a) By the founder

(b) Failing him by the executor of the founder

{c) Failing him, by the Mutawalli on his death bed

(d) Failing him, by the court

- (e).In some circumstances, a Mutawalli may be appornted by congregation.

Power and duties of Mutawalli
A Mutawalli may do all acts that are reasonable and proper for the protectron f the Wakf property
and for the administration of the wakf under the circumstances of the case. ThezMutawalli is not an
owner of the wakf property; Mutawalli may employ agents where necessar
alienate or charge the wakf property except
(a) By provision in the deed of wakf empowering him to do so
(b) By permission of the court ;
(c) By reason of any urgent necessity
A Mutawalli may do the following things with the permission
(a) Borrow money
(b) Sell, mortgage or dispose of wakf property, |n any other way.

wakf property.
A Mutawalli is entitted to remuneration if any xed by the settler If the’amount fixed is too small, the
Mutawalli may apply to the court for increasing the aItowanCe ;

Removal of Mutawallr :

drsreparr
(c) Knowingly and mtentronally ca
commits breach of, _trus i

3 darpage or loss to the wakf property or misdeals with it (i.e.
) que _Fatima v. Mahmood Hasan AIR 1978 S.C. 1362, the

wife would amount
(d) Is msotvent

Bte

If ap igson haérf’ :en authorized to act as Mutawalh by the wakif or the court, assumed the
i ! ~he becomes “a trustee de son tort” and is responsiblé as such.

fodccount '

2 in the wakf deed which- exempts the Mutawalli from accountability it is to be
Lk bficiary has right to claim account from a Mutawalli at anytime. If he wants his share
of income, ‘k‘z}%(]:an sue for a specified amount.

L
i
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Chapter-10

Parentaqe, Legitimacy, Acknoledgment, Adoption

SYNOPSIS

(1) Parentage
a. Maternity
: b. Patemity
(2) Legtimacy
a. Rules under Muslim Law
b. Under Indian Evidence Act 1872
c. Distinction between Legitimacy and legitimation
(3) Acknowiegment
a. Conditions of valid acknowledgment
b. Effect of acknowledgment
4) Adoption
{5) Distintion hetween Adoption and Acknowlegment
a. Under Muslim Law
b. Under Statutory Law

—

1. Parentage Parentage is the legal relation between a child and the_‘ arents. Imponance of this
legal relation lies in the fact that it mvolves cerjaln nghts and obligations in respect of maintenance
guardianship and inheritance.

a. Maternity:

— — - — ——Ynder Sunni Law: fggal relat|on between a Chlld and- mother is called>

A

_ matemnity. Maternity is a’f
* birth to the child irrespecti

Zina (adultery). Such child ig'éntitled to inherit the property of the mother.
Under Shia Law: Mé:e birth 1§ ot sufficient to establish maternity of a child is
established in'g:woman-orlg:if the child is born to her out of her lawful marriage.
A child of fomica jon i gze illegal intercource) is legally speaking considered to

~~haye no:mother Fal and cannot inherit her property

b. Paternity: ategg;tyif?,is ac ”Swhﬂ’\'eas paternlty is a presumptlon Patermty of a chlld is
establrshed in a-mat

should nof, ._be vond‘,v if)).d marriage is no marnage Paternity can not be attributed to a chnld

_ illegal uﬁfon of a man and woman.

2. Legifimacy: Legmma
the-paternity offa child is “established its legitimacy is also established. It is established by a direct or
mdlrect proof of marnﬁge between the father and mother of the Chlld '

“a.Rules under]ﬁislim Law ;

unless the father acknowledges it.
(i) A child born after six months from the date of the marnage is preseumed to
be legitimate unless the putative father disclaims it.
- (it} A child born after diss.olution of the marriage is legitimate:
(i). Under shia Law, if bom within 10 lunar.months
(it). Under Hanafi Law, if born within 2 years .
(iii) Under Shafai and Maliki Law, if born within 4 lunar years.
" b. Under Indian Evidence Act 1872:
“In India, the conclusive proof of the legitimacy of a child (whether Muslim or non-
Muslim) is established under the provisions of the Indian Evidence Act, 1872. A
uniform law relating to the tonclusive proof of legitimacy has been laid down in
“section 112 of the Indian Eviddence Act which provides the followmg facts of the
legitimacy of a person. .
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f wi)ether the birth was the result of a wedlock or "

e;ygq,a status which directly results from the fact of paternity of a child. When '

(i) A child bom within less than six months after the marnage is |1Ieg|t|macy '




(i) That the person was born during the continuance of & valid marn'age
between his mother and any manor .

(i) That the person born within two hundred and eighty days after the
dissolution of the said martiage, the mother remaining unmarried.

Unless: It can be shown (in both the cases) that the parties to the marriage had
"no access to each other at. any trme when the person chould have been
begotton. ' :

© Q: Whether the Evidence Act supersedes the rule of pure Muslim Law:

Opinions are divided but the balance of authority remains in favour of the"Evidence Act. In
“A.G.Ramchandran v. Shamsunnisa Bib» AIR 1977, the Madras High Court has held:that sec. 112 of IEA
is very general in its terms and its applies to all persons including Mohammedans. ho..may have a
personal law of their own relating to legitimacy as there is no prowsmns exemptrng
application of section 112.

Note: In so far as irregular marriage is concerned although it is not perfectly. valld biut it isitrié that it is
not void under Muslim Law, neither the consumation is unlawful:nor the children aré“illegitimate. It is
submitted therefore, that tegitimacy of a child born out of an lrregular mamag 2:pay also be governed by
the provisions of IEA. i

(C). Legitimacy and Legitimation: Legitimacy is the status of a child resulting from certain facts about
the relationiship between the parents. If legitimacy of the child is in““doubt but not disproved
acknowledgment whether express or implied of its father confers upon it the status of legitimacy. If a
child is proved to be illegitimate no acknowledgment can legitimize it Legitimation is a process to confer
legitimacy upon one who was never a legltrmate Chl|d is unknow in Mohammedan Law.

3 Acknowledqment - Acknowlegment of paternlty by a person means that he has accepted himself as
_ father of & child where the legitimacy of a child-is neither proved nor disproved the acknowledgment
of paternity by a person may establish the existence of a valid marfied and also the legitimacy of the
chiid. It may be express or implied in the case.of a child who is proved to be the child of a third
-person or illegitimate the acknowledgment shall carry no force
a. Cond|t|ons ofa valrd acknowledqment

Iegltrmacy
- (ii). The acknowi ,dger must be at least. twelve and a. half years oIder than the person
: acknowledged ' :
. {iii). The child so acknowledged must not be known {o be the child of another.
(iv): The"Ehr adult mist confirm or acquiesce in acknowledgment. .
(v} It lsiess . "Iul;oshow that a lawful marriage is possible between the acknowledger and
eerd S m therand fhe child is not the fruit of an adulterous intercourse :
(\Q) The kngwledger must be adult and sane.
: .Eatf_g cts of acknowledgment Acknowledgment of patemity raises a two fold presumptron
“(r)‘t“l_.;.t av ur of child claimant : It produces all the legal effect of a natural patemity and vests
N in the child the right of ipheriting from acknowledger.
ﬁ'@, In favour of the wife (i.e. the mother of the acknowledged child): It has the effect of giving
. - her the status of legal wif and hence the right of inheritance:
4, Adopt|on in Islam Muslrm Law does not recognise adoptrontThere is nothing in the Mohammedan
Law similar to adoption as recognized in"Roman and Hindu system as a made of filiation
" “Quran” expressly prohibits adoption as a mode of acceptlng others child. as one’s own. The result is
that adoption is un-Islamic.
Note: In the writ-petition, shabana Hasmi v. Union of lndla 2014. Three. Judge bench of Supreme
Court held. that the "Muslim can adopt a child under the JuvelineJustice Act 2000 even if their
- personal law is against such adoption. Court said that J J.Aét is a secular legislation applicable to all
religions and communities and is. a small step in “reaching te goat enshrined by Article 44 of the
constitution but the Act-is not compulsrve in nature but leaving th person with the liberty of accessirg
the provrsrons of the Act if he so desrres Such a person is always free to adopt or chooses no todo

v

137



so and instead follow w"nat he comprehends do to be the dicates of the personal law applicable to

him.

5. Distinction between Adoption and Acknowledgment

Adoption '

Acknowledgment

1. An -_adqp_tee is a son of another person

2. It is e's't.ab_lis;héd' by a gift from the natural
parents to the adoptive parents

3. Parentage of the adoptive family is
affiliated after renounicing the natural
family

4. It has no connection between the natural
descent of the adoptee and the adoptive
father

5. The motive of adoption may be religious
and spiritual

1. It proceeds on the basis if actual paternity. If
the son is proved to be other's
acknowledgment is ineffective

2. ltis possible only when the paternity of the
chitd is not kriown and at the same time child
is not proved to be a child of another person.

3.No such transplantation is pOSSl Blé in
acknowledgment

4. It relates to the theory @gtual descent
acknowledgee by legitimate.means

5.Thereis no_s‘ﬁgh re||g|ou

.
AY

138

—— e r——




Chapter-11

Succession and Administration

SYNOPSIS

1. Introduction
2. Application of the property of a deceased Muslim

3. Representives of a deceased Muslim
a. Executor or Administrator
b. Heirs
¢. Derivate Executor
Devolution of inheritance
Suits by creditors against executor or administrator
Suits by creditors against heirs
Recovery of debt due to deceased

N O

1. Introduction:-The Muslim law of succession which has been derlv, from':the rules of succession to
be found in the Quran, or in traditions as well as from such of the pre- Islamlc customes as were
approved by the prophet. .

2. Application of the property of a deceased Musllm -The estate of deceased Muslim is to be.
applied according to the Indian Succession Act,’ in foIIowmg rder -

(i). Payment of his funeral expenses- and

. Expenses of obtalnmg probate, letters

(ii dmlnlstratlon ) uccesslon cert|f cate .

(iii). Wages due for services.rendered to the deceased within 3 months next preceeding. htS death
(iv). All debts of the deceased accordmg to their: espectlve priorities

(v). Legacies not exceeding 1/3™ of what'remains aftef. payment of items mentlon in (1) to (4) above
(

vi). The residue to be dtstnbuted amoung:to heifs aceording to the law of the sect,

Note:- The provisions of.the Hindu sticcéssionAct prevail so for the claim to the property is concerned
even if they come in. canﬂ" t witli ' .
3 .Representa_tlves ofa
(i). Executor or adminis
( i). Heirs j;
(iil). Derxvata»exe ors 3 :
). Exe |on or inist «L‘( - Executor means a person to whom the execution of the last will of &
dece% son %y tf?

¥Gtor's appointment codified. .
métrator means a person appointed by competent authority to adm|n|stor the
Estge;gf d‘eé\ased p where there is no executor
(ii). Hel ,.An of any executor or admlnlstrator the whole estate of the deceased devolves at the
time of h|s th upon his helrs in serveralty in proportlon to thelr respectlve rlghts of mhentance

(m) Derlvate executor Under the Hanafi system the executor of a deceased Musllm may vahdly and

" rightfully appoint a successor to himself who may carry out the purposes of the will under which he was

made executor.

4.Devolution of inheritance:- The devolution is not suspended by reason merely of debts being due -
from the deceased. The heirs succed to the estate as tenants-in-common in-specific shares. Each heir is-
under the personal law liable to satisfy the-debts of the deceased only to the.extent of the share of the’

proportionate to his share in the estate.

*‘*‘ —
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5.Suit by creditors against executor or administrator:-If the estate is represented by an, executor or
administrator a suit by creditor of deceased should be rnstltuted agamst them.

6.Suit by creditors against herrs:-lf'there is-no executor or administrator, the creditor may '_proceed' '
against the heirs of the deceased and where the estate of the deceased has not been distributed -

between heirs, the creditor can execute the decree against the property asa whole without regard to the .
extent of the liability for the heir’s inter se.

7.Recovery of debts due to deceased:-As one heir can not give valid discharge of the debts due to the
deceased, no court can pass a decree against a debtor of deceased Muslim forpayment of his debts
unless the claimant produces a probate, or letter of administrator or a succession certificate before
passing of the decree and not necessarily at the time of institution of suit. o

e A

o



o3

N |

Chapter-12

Inheritance -
SYNOPSIS
1. Introduction
2. Whatis heritable property
3. Compalison with Hindu Law
4. Application of certain rules
5. General rules of inheritance under Sunni Law

What is heritable property:-What is left, after deducting the fotlowrng items frorn the property left by a
Muslim on his death is his heritable property. The items are:-

a. .Funeral expenses

b. expenses of obtaining probate and letters of administration. from the court
c. wages for personal sevice of the deceased within 3 months: of h'i's' death
d. debts

e. Legacres-subject to the limits of testamentary powers

- - ————
— .

Companson wrth Hindu Law

. .Rule of Represen
;T‘Z'apptred for ttt‘e purpose of deciding:-

a. Inmuslim Law aII property is one and there isno distinction between -
ancestral and seif acquired (seprate) property

b. There is no such thing-as joint Muslim family

c. The right of an heir for the-first time comes into existence on the death of
the ancestor. A right by birth is unknown in Muslim Law

d. Muslim Law does not recognise spes succession

- Applicability of certarn rules -The main pr-ncrples of successron are as follows;-
' 1. Rule of representatron

2. Rule of exclusion =

3. rule of pnmogenrtu'ﬁ g

4. ruel of vested, rnherrtance
5. rule of spes successmn
ih:-The principle of representatron has more than one meamng it may be

() what per; ops are entitled to inherit

(b),‘,quantum (share that he is entitled) .
-stlrpes and per capita-distinguished:- The division of an estate among heirs belongrrlg to
different branches may be according to the different stocks or brances to which different sects of
herrs represents or it may be according to the individual heirs or claimants without regard to-the
representation of the branches to which they belong. The former is called division per stirpes

while the latter is called division per capita. Under Shia Law the rules of representation is
recognized but not under Sunni Law:

. Rule of exclusion:-Every person including a child in the womb (provided | |t is born alive) is

entitled to inherit unless there is specific rule of exclusion. According to this rule persons though
heirs are excluded from inheritance due to certain impediments rmposed on them-by Muslim law.
These impediements or grounds are as follows.

(a) Homicide:-Under sunni law a person who causes the death of a person is not entitled to
inherit the property of that person; no matter whether the death was caused intertionally
or by accident.Under shia law, the -murder of a person is disqualified to inherit him only
when the death is caused intentionally. = - -
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{b) Wiegitimacy:-Under sunni faw an illegitimate child is entitied to inherit his mother but not
his father. Under sh|a law an illegitimate child is disqualified in herit both hns mother and
father.

{c) Slavery:-This impediment to inheritance has been abolished by the Abolition slavery Act,
1843 and has no place in Mohammedan law as it is administered in India.

(d) Difference of religion:-The case disabilities removal Act, 1850 does away in india with
the exclusion from inheritance from a deceased Muslim on the ground of mere difference
of religion whether due to apostasy or otherwise. The estate of Hindu converted to Islam
and dying a Muslim is subject to Muslim law.

{e) Defference of allegiance etc:-With the end of Muslim rule in India this ground of o

' exclusion lost S|gnmcance -

(f) Estoppelin succession:- A person who first denies his relatlonshlp W|th the proposutus
can not be allowed subsequently to turn his back and claim inheritange when succession
opens.

(g) Doctrine of exclusion: -This doctrine consists of a set of three, rules whlch-'g(wems
inheritance and exclude certain heirs by recognizing the preferential claims of certam
other heirs. -
Rule-1- A Person who is related to the propositus through anotl
presence of the other
Rule-2- within the limits of each class of heirs, anhe :nearer in lood excludes the more
remote ’
Ruel-3- A person excluded may exclude others.

(n) Exclusion of daughter from the right of inheritance: -Under MUShm Law, the daughters
are given the right of succession. However this fule is not absolute Unde the customary
law, a daughter may be excluded from the nght of inheritance under the watan Act 1886
(Bombay) Muslim daughters were excluded from the right of inheritance.
3. Rule of Primogeniture:-is that, wherea person has several sons, the eldest son hasa ~ .
— - preferentiat-claim over the estate of the deceased father generally this rule is not recognised by - '
Mohammedan law. The shias, however recogmse the exclusive right to the eldest son of-such
aiticles of the father as the wearing apparel Quran. Ting, sword, arms the mantle and the horse.

4. Rule of vested inheritance:-It is welk, establlshed rule of Muslim law that property never remains
in a state of obeyance but on death ofi propnetor passes to his various heirs. The moment a
person takes his last breath, his: propeuy vests in his heirs though the actual distribution
according to the:shares of each Heir may take place after some time.

5. Ruel of spes-sticcessions;Whilgithe rule of ‘vested inhertance’ explained above is applicable

after the death of propos;tu the mle of spes- successwms applies before the death of such
person i e

ho are ‘e‘n_titled to'inherit :

|

Shia Law
4 Sharf?‘é.;., | \
5. Residuar, , o ) ' _ R
6. Distant Kiridred Heirs by consanguinity ~ * heirs by special case
t o | o
(Group 1) (Group Il). - " (Group ) S 2
(a) Parents . ' (a) Grandparents (a) Paternal uncles and eunts ’ '

(b) Children and other - how highsover how high soever

- R ) T



) The Sharers CIassIHelrs

-~ ascerta{gz (1 )Who are

. proposrtus [ ig. widow means widow of the proposit

lineal descendants  (b) Brothers and sisters (b) Maternal uncle and-aunts
how low soever their descendants how how high soever
o - lowsoever -

Sunni Law Inheritance

the shares among each of them, the process of drstnbutron does not prooe
remains some property residue) among the residuaries who constltute classel )

class of sharers or residuaries. Where a propositus has no heir belon g to anyof the three principal
classes (although such cases are rare) the property devolves directly diondhe successive subsidiary
heirs, one by one in the ordeér of priority. In other words, if a prdposrtus has/no Sharer, Residuary or a
Distant Kindred as his heir, his property is inherited by:a successor by contract, if- any and in his
absence, by an acknowledged kinsman, if there be any and, and; in his absence too, it is inherited by
the universat legatee if there is such a Iegatee under any will Teff: by the deceased. But if there is none

“from among the above mentioned classes of herrs the propertles of the deceased are ultimately-
' inherited by the state. State is the ultimate heir of every propositus: '

. However, the practical allotment of, respective shares to each legal heir is not as simple as it
appears from the scheme of distribution stated above. There are various rules and exceptions which
make the distribution diffucult.For instance, there are riles of exclusions under which one heir (of the
same class) may be excluded by the presence of:some other heir. Moreover, in some cases an heir may

- inherit in double capacity e.g.father is a*Sharef bt but, in certain cases he inherits also as a Residuary. In
“the flowing lines atterripthas been. made 1o, enumerate the heirs of each class, thelr respective shares

and rules relating to the dlstnbutlon of propertres among them

Sharers or th 'Quaran -heirs are Class | legal heirs ofa propositus. The Iegal heirs of this class
get preference over irs of 5other classes: When the inheritance opens, following facts are to be
heirs of Class I, i.e who are the Quranic heirs of the propositus ? (2) What
is thes Shective st; re of sich heir of heirs ? {3) Whether such heir is excluded by or his share is
reduped In%presenéé,ofﬂ,,any other heir of the same_class? (4) any other fact which may affect his
On the b%’ﬁ% of these facts, the heritable property is distributed first of all, among his
‘~é’" Jtarets their respective shares and the conditions under which they inherit, is given in
e ist g!Véﬁ‘ below. It is to be noted that ihe relations mentioned in the list are relations of the

% or; child means child of the propositus efc. -

Relations by A'fﬁni_ty o . § '

a. Husband N '
. “The husband gets ¥ if’ there is no (a) chrld or, (b) child of son how low soever
(hereinafter called h.l.s.)

Jii. The husband gets % if there is {a) ch||d -or (b) child of son h.l.s. That is to-say, in the

absence of childrer, thehusband s share is*2 whereas, in the presence of children his
sharee is Y.

b. Wrdow .
. Thewidow gets % if there is no (a) child,-or (b) child of son h. I S
. The widow gets 1/8, if she is'with (a) child, or (b) child of son h.L.s
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jii. If the propositus had left more than one widow, all the widows share equally out of the
T % or 1/8 share, as the case may be.
Relation by Blood
“¢. Father
' i. Father without (a) child or, (b) child of son h.Ls. is treated as Residuary i.e. ceases to
be a Quranic heir and is entitled to get the residue after allotment of shares to other
: - Quranic heirs
ii. - Father together with (a) child or (b) child of son h.l.s. gets 1/6. In other words, in the
absence of children the father becomes a Residuary whereas in presence of the
children his share is 1/6 :
d True Grandfather
i. True grandfather is entitied is inherit only in the absence of father; That is to say, if the
propositus dies leaving behind both, father and a true grandgather the true
grandfather cannot inherit.
i. If there is no father, the true grandfather inherits like a fatty That 1S to'sayit
no father, the true grandfather would become Residuary:inthe absence of'“"e_hildren.
But in presence of the children a true grandfather gets 1/6.] i
e. Mother
. The share of mother is 1/3 in the absence of
child, or
childorasonh.ls., or
“two full sisters, or
two fulk brothers, or RN
one brother plus one sister, whether full, consangurne or uterine.
In other words if together with mother there are none of the above mentioned relations, her
share is 13.

DR W

ii. The share of mother | is 1/6 rn the presence of =
' child, or
child orason h.l.s., or
two full sisters, or -
two full brothers, or .
one brother plus one srster whether full, consanguine or uterine
In other words if there are any, one.of the above-mentioned relations from (1) to (v) the
share of mother is reduced to 1/6. 3
—_— ruuthother is Wﬁh fathe andathere is also wrdow {or husband) the mether-gets 1/3 of
' what. rémaing after deducting. the share of widow ‘(or husband). In this - peculiar
;the mother (without children) does not get 1/3 of the whole property
because in ‘the t case father's share would become half of mother which is against the .
general princip '» that share of a male should be-double the share of female.
f True Grandf'éther
s The trqegggpd mother inherits onIy where she is not excluded by the presence of any
% of the relations given below.
i I n;ot eXcIuded the share of true grandmother is 1/6 whether she is one or more thatn
: one’Fwo or more grandmothers get 1/6 jointly.
il A matemal grandmother is excluded from inheritance in the presence of:

% 1. Mother, or
. j‘- ‘R

Lo~

. 2. Anearer (matemal or parternal) true grandmother
iv. - A partemal grandmother is excluded from .nhentarrce in the presence of:
1. mother, or
2. father, or
3. anearer true-grandmother whether maternal or paternal
-In other words, a matemal true-grandmother gets her 1/6 share only in the absence of mother _
and any nearer grandmother. A paternal true-grandmother gets her 1/6 share only in absence of mother,
father” and-any nearer true grandmother.
g. Daughter
: “The share of one daughter is %
ii. If there are two or more daughters, the share is 2/3 {o be divided  équally among them..
jii. Daughter together with son, is treated as aganatrc heiri.e inherits as Resrduary
‘h. Son’s Daughter. )

AY
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i. The son’s daughters only in the absence of:
1. Two or more daughters, or
2. Son, or
3. Higher son’s son, or
4. Two or more higher son’s daughter S
In other words the son’s daughter is entirely excluded from rnhentance in oreeenr‘e of the above
relations.
i. In the absence of above relations, the son’s daughter gets Yo if smgle and 2/3 if more
thatn one. :
iil. If son’s daughter is together with one daughter, the share of son’s daughter is 1/6
whether such son’s daughter-is single or more. For example, if thers is a daughter
and two son’s daughters, the share of son’s daughters.would be”‘”s which would be
divided equally among them i.e each son’s daughter would get 1/12.
iv. Son’s daughter together with son’s son is treated as agnat' "-
Residuary.
i. Full Sister
i. The share of one full sister is ’/2
.
il

ir i.e inherits as

thert
-and inherits as

iv.

. child, or
2. child of son h.l.s, or
3. father, or »
4. father's father _
J- Consangurne -Sister. q

i. - the share of one consangur%% e sister s is V2
ii. the share of two or more consangurne srsters'r' 13 to be divided equaily among them
iii. with one full-sister, the share ot nsangurne sister.is 1/6 whether single or more
iv. the consanguine sister is.excludég.frontinheritance in the presence of:"

1. _child, or
2. child of son h.L.s, 0
3. father, or
%father’s father:
<5 o fUHSISterS
6. n

Redjduary. ',
k. Uterine-Brother

. child of son h.l.s, or
" 3. father, or

) 4. father's father
I ine —Sister ’
The share and the condmons under which an uterme srster inherits property is the same
as that of utenne brother. That is to say:-
The share of orie uterine sister is 1/6
ii. If there are two or more uterine’sisters their share is 1/3 to be divided equally among -

them
jii. Uterine sister is excluded from mhentance in the presenoe of (1) chil_d (Il) child of ason.

(1) father and (IV) father's father

Shia law of Inheritance

- Classification of Heirs - - . ——
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‘Under the Shia law, a person may become the legal heir of a propositus either because of his
relationship through marriage or because of relationship through blood. Thus, the heirs may be erther (a)
heirs by marriage or (b) heirs by consanguinity.

Heirs by Marriage

The heirs related to the proposrtus by marnage are husband or wrfe Marnage is regarded asa
special cause for heirship. -

Heirs by consanguinity

The heirs by consanguinity have been dwrded |nto following three classes:
Class |

This class includes-—
(a) parents, and

(b) the children and other lineal and descendants how low soever
Class Il

This dass includes---
(@) grandparents how high soever (true as well as false); and
(b) brothers and sisters;

(c) descendants h.l.s of brothers and sisters
Class Il

Under this class are included--
(a) the patemal, and
(b) matemal uncles and aunts of the proposrtus and of hlS parent
also their descendants h.i.s.
Respectlve Shares of the herrs

e

Distant Krndreds There are nine sharers whose*shares are alread assrgned The first two namély, the
husband and wife are heirs by affinity or. rnarrrage:and therest argsheirs by consangurnrty The sharers
their shares and rules relating to-aflotment of the s
following list:-
1. Husband
(a) without children or lineal descenda
(b) with childrer d _—
5. Widow TG g T4 A
{a) without childreft l@eﬁdescendants the widow's share is Vs '
(b) with children orli l‘ﬁealdesc"é'hdants the widow's share is 1/8
() a chtldless wrdow g, her % share only out of the movable properties of the deceased

1 2Wed of (1) child or lineal descendant or (I1) twa or more full or consanguine
4 ars o (I|f) one such brother and two such sisters or (d) four such sisters wrth father the

bone such brother and two such sisters or (IV) four such sisters with the father the share

of retheris .1/6

'8. Daughter
" (a)Shareofa. single daughter is ‘/z
(b)-Share of two or moré daughiers 2/3 to be inherited collectively

(c) In the presence of (1) full brother- and (II) fathefs father the full sfster inherits butasa -
Residuary . .
9. Ful Sister

(a) The share ofa srngle full sister is¥2 and that of two or more full sisters is 2/3
(b) The full sister getsthe above mentioned share in the absence of (1) parents (1l lineal -

descendant (Ill) full brother rand (V) father's father, the full sister inherits but as a Resrduary_
10. Consangume Slste?' .
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* (b) The above share is inherited by consanguine sister in the absence of (1) parent (i) lineal

descendant (Il full brother (IV) full sister (V) consanguine brother and (V1) father's father
(c) In the presence of (I consanguine brother and (II) father’s father, the consanguine sister
inherits as Residuary.

11. Uterine Brother
(a) the share of one uterine brother is 1/6 and that of two or more utenne brothers is 1/3

(b) the above share is inherited by uterine brother in the absence of (1) chtldren or lineal
descendants and (Il) parents

9. Uterine Sister
(a) the share of one uterine brother is 1/6 and that of two or more uterine brﬂ‘fﬁﬁ’ts is 1/3

(b) the above share is inherited by uterine brother in the absence of (1) chlldtr;en or lineal
descendants and (1l) parents Worerc
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MOHAMMEDAN LAW

Chapter|

Questions of Previous Years’ Examinations

1. A Muslim man has two Muslim wives. The entire family converts to Christianity. Discuss the status of-
the wives and children. Can he divorce his wives by friple talaq post conversion. (Haryana CS (JB) 2011)

Chapter I
Questions of Previous Years’ Examinations

2. What ars the principal schools in Muslim Law? (RJS 1989)

Chapter lll

Questions of Prevmus Yedr:

t. Marriage amongst Muslims is ‘not a sagrament but g civil co qct Elucidate. (Haryana CS (JB) 2010)
— — - =~ —2—ImAbdul Kadir v. Salima (1886) Justice Makimood stated Marnage amongMuslims is not a sacrament
but purely a civil contract.” On the other hang, ; anoiher notedx%,cholar of Muslim Law , Adbul Rahim

© States that marriage among Muslims.is bothzand Ibadat as well as muamlat. In the light of these

~ statements. Discuss the exact nature ot‘lea inting out its essential features and referring to case

law whether required. (Punjab (JB)) -2013)

3. Discuss the validity of the followung:mamig/

{i).A Surni Muslim Marries a Chifstian an

(n) ASia MHSQ];J rnarmigs a uunﬁ;glvo ced woman, observing iddat
§F Jeiy ma]jé :

) (Uttranchal (J) -2009)

Chapter IV

ﬁ’%’ Questions of Previous Years’ Examinations

Draw D{stmctlon between lstndhan and dower, (Haryana (JB) 2009)

What is mahr or dower? (DJS-2008) =

Narrate the importance and function of ‘Dower’ in Muslim Law. (UPPCS (J)-1997)

_State the nature and kinds of Mahr. Whether a Muslim widow can retian her husband’s property in
lieu of Mahr? Whether right to receive Mahr and enjoyment of the property is transferable or heritable.
Discuss with the help of Maina Bibi's.case. (Haryana (JB)-2003) -

: .4>.<»>!\>.—~"
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~4. Under sectlon3(1)o?>t

'Mohamiedan gift been affected b

. Trace the history from Shah Bano Judgment which Ted to th

. Applicability oﬁse : i0

Chapter V

~ Questions of Previous Years’ Examinations

* a Muslim wife seeks- dissolution of her marriage with ‘A’ on the ground that ‘A’ neglected to
mamtaln her for a’period of 2 years. In fact ‘B’ Had voluntarily teft * A", When ‘A’ brought a second
wife. Decide the claim of ‘B'. (Haryana CS (JB) 2010)

State the consequences (legal effect) that follow from the dIVOI'CG under Muslim Law. (M.P. (J)-2013)
A marries with a Hanafi woman. After some time in fit of anger, “ A pronounces Talak three times and
sends the-wife to her parent's home. The next day * A’ repents and wants his wife to come back. The
wife refuses and maintains that she has been divorced irrevocably. ‘A’ brings a ég(t for restitution of
conjugal rights and declares he belives in pure and simple Islam and doesnotébelieve in sects. The
wife alswsues for her deferred dowe. Discuss the rights of the parties. (M.P. (J)t
Examine the conditions for which a Muslim woman prejudiced by mamage canle
husband. (Punjab (JB)-2012 & Y

Can a Muslim wife divorce her husband? If so, under what circumstgiiges? Can a dlvo?@ed wife
remarry her husband? (Uttranchal (J)}-2009) % %g“

Draw Distinction between Ahasan Talak and Hasan Talak. (Hag :
Explaln the concepts of Khula and Mubarat. (DJS 2008) ;

mactment of the Mushm Women

J cntlcally angiyse the provisions of this legislation.
“ahty%)f this Act as raised before the Supreme Court.

R SC. (Punjab (JB)-2013)

"‘e enct t of the Muslim Women (Protection of Rights on
e; ssing this Act have been achieved? Discuss.

(Protection of nghts on Divorce) Act, 1986 ah

Rights on Dlvorcef‘%ct _98 EEY i

. ce to ihe children for a period of 2- years from the respectlve date of birth of
eddyis ava||ab|e for the mamtenance of children after 2 years period? Discuss

‘Chapter VIl

Questions bf Previous Years' Examinations

the _essential condmon% of a valid gift under Muslim Law7 How far has the law of .
ythe Transfer of Property Act, 1882, Discuss (M.P. (J)-2013)

When and how can a gift be- revol%ed by a donor-under Muslim Law? In what cases the power to

revoke comes to.an’end. ( M.P. (J)-2013)

Draw distinction between Hiba-and Hiba -bil-waz. (Haryana (JB)—2009)

Whether oral Hiba of immovable property can be done? (RJS-1991)

A makes a gift to B-of wheat that may produced on his farm next years. Is this gift valid? (Punjab (JB)-
1999)

‘Life estate is unknowh to Musfim faw as administered in Indla but life interest can be created"'
Discuss. (UPPCS (J) 1999)

Difference between , Hiba , Hiba-bill-iwaz and Hlba-ba-Shart-ul- -iwaz. (UPPCS (J) 1986)

What is death bed gift. (RJS-1992)°
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Chapter VIII

Questions of Previous Years’ Examinations

. Analyse the concept of wasiyat in Istam and explain clearly the requirements of a valid wasiyat-and

- the ‘means by which a wasiyat can be revoked. Highlight the exceptions to the one-third rule of

o &

P~

e

5.

testamentary disposition of property among Muslim. Also, reveal the differences between the Shia
and Sunnis with respect to Law of wills. (Punjab (JB}2013)

'K’ a Muslim dies leaving a son 'B’, a widow.’X’ and a grandson ‘Y’ by a decea ‘%son 'K by his will
bequeathed 1/3 of the estate to 'B’ and Y". °X' does not consent to the bequestgn favour of Y'. In this
bequest valid? (Punjab (JB)-2012) .

A Muslim who died leaving behind her husband made a will of her entire proﬁﬁ-zg.
friend ‘F’. What is the maximum share of which ‘F' is entitled to unde@%ushm Law:
2007)

What is ‘bequethable property? How is it different from ‘heritable property; (Hat jana (JB) 2005)
Define will (Wasiyat) and discuss its essential charactenstlcs&What restgictionsshave ﬁpg}v lmposed
on Muslim bequests? (UPPCS (J)-1992) i -

Javour of her
atg@na (JB)-

Chapter IX

What are the essentials of a valid _ng@ RJS 1999) ‘* 0l
Define “Mutawali.” (RJS -1991) i 5
- Is a Wakf without designating a “Mutawa How cgn a M
2000) kS

What is the difference between a “Mu}gwah" a _:‘Saji’adanashln ? (RJS—1994)

N [ %
B

I| be appointed and by whom? (DJS-

Chapter XI

Questions of Previous Years’ Examinations

s . -




TR G T e e o

Chapter Xll
Questions of Previous Years’ Examinatio_ns

A, a Sunni has a son ‘S’ and a grandson ‘G’ by 'S’ S negligently causes the death of A. Can A

. Sl'JCCGed to estate of A? Would it make any difference if parties were goverened by the ShiaLaw. -

(DJS-1989)

. A Hindu who has a Hindu wife and children embraces Islam and marries a Muslim wife and bigots
R i

children. On his death, his'Hindu widow and children claim a share in his assest
any share? (DJS 1990)
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