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FLS 1502 

Nov 2011 

Section A 

 

 QUESTION1 

 

Distinguish between a real Action and a personnel action (4) 

Real Action 

Focus directly on the thing concerned and  ( action in rem) could be instituted against anyone 

who was in control of the thing 

Personal action 

  Always directed against a particular person or persons who were bound to the claimant ( in 

terms of obligation) to perform. 

QUESTION .2 

 

Possession utilize of possession obtained by means of a lawful group, protected   by physical 

control that could lead to full owner 

Possession Natural Person 

Who had physical control of a thing but who were not entitled to possessory interdicts? 

 

QUESTION.3. 

Res mancipi required formal transfer (mancipatlo) 

While res nec mancipi required informal delivery 

e.g. tradition and initially done by non Roman Citizen 

 

QUESTION.4. 

Requirements of obtaining Ownership through prescription (5) 

Requirements of prescription (5) 
(a) The thing has to be capable of ownership (res habilis) 
(b) There had to be a cause that the law normally recognized as sufficient for transfer of 

ownership (justa causa) 
(c) Good faith (bona fides) 
(d) Possession (possessio) 
(e) Period of prescription (tempus) 
 
 

Q.UESTION 5 

5.1 
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Gaia is entitled to: 
(i) Use of the farm 
(ii) Fruit / yield of farming operations 
(iii) On condition farm remain unchanged 
 
5.2 
Marius  was entitled to let the farm but she could not make the lessee a usufructuary  
 
 

QUESTION.6 

6.1 

What is a praedal / servitude (2) 
- A real right a person exercised to the benefit of the land of which he was the owner. 
 
6.2 
No, no servitude was established. Firstly, a servitude merely by an agreement. Secondly, the 
servitude had to benefit the dominant tenement not a specific owner. Thirdly, the principle was 
that a servitude had to exist in perpertuality and could not be established over a spring that was 
not perennial. In conclusion no duty could be emposed on the owner of the servient tenement 
(Puulus) to perform a specific task. He was merely obliged to endure. 
 

 

 

 

QUESTION 7 

 

Possession Natural Person 

Who had physical control of a thing but who were not entitled to possessory interdicts? 

 

 

First, fiducia could be  

Used.Bruths could transfer ownership of the gold cup to marcus.One  Butus had repaid R1000, 

marcus would the transfer ownership of gold cup back.Secondly Brutus could have pledged the 

gold cup.It would mean marcus would possess the gold cup during duration of debt.It would be 

returned on settlement of debt.In both cases marcus could sell the ring if debt was not settled. 

And pay surplus to  Brustus. 

7.2 

Hypthec would be theobvious orm of security.Julius want to buy the farm with money borrowed 

and livestock and lares would e implemns or he arm .Fiduclla and pledge would be impractical 

because he would possession of  

The implements he needs for operation of form. 

Hypothec create invecta et illata 
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Q.8 

8.1 C 

8.2 H 

8.3 G 

 8.4 S 

8.5 F 

8.6 B 

8.7 D 

 8.8 I 

8.9 E 

8.10 A 

 

 

SECTION B 

QUSETION.9 

                                 

 9.1 

What is an obligation  (3) 

- Is a legal bond (an invisible bond created by law) between two or more parties, one of 

which the creditor had  a personal right against the other parties, the debtor to enforce a 

particular performance while debtor is under an obligation to the creditor to perform. 

 9.2 

Civil obligations are enforced 

By personal action and are derived in civile 

 

While natural obligations 

Were ordinary obligations 

Valid but not enforced by means of an action. 

 

9.3 

Termination of obligation by novation.       (1) 

It takes place when original obligation is extinguished by creation of a new obligation in place of 

a new one. 

 

2.10 

 

10.1 
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Suspensive condition 

 

10.2 

 

No obligation is created –no contract 

 

 

10.13 

Paulus may take action on failure to perform an obligation 

 

QUESTION.11 

Factors which exclude 

Influence of agreement (8) 

-fraud 

Duress 

Mistake. 

QUESTION 12 

12.1 
In this case performance was impossible ab initio, since the villa did not exist at the time when 
contract was concluded. Therefore no contract came into existence. 
 
12.2 
These facts are an example of where performance is the result of vis major or cusus fortuitous. 
Theft of wagon is an example of cusus fortuitous and consequently Antonius is released from 
his obligation under contract. 
 
 

QUESTION.13 

Obligations o seller in a contract of sale    (5) 

-duty of custody before delivery 

-Delivery with vacant possession 

-Guarantee against eviction 

-Guarantee against latent defeits 

- Conduct in good faith. 
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QUESTION .14 

 

14.1 

Contract of sale 

14.2 

Contract of service 

 

 

QUESTION.15 

 

15.1 

Requirements of real 

Contract (2) 

 

-agreement 

-delivery of objects to recipient. 

 

15.2 

 

Four real contracts (2) 

 

-loan or consumption 

-loan or use 

-deposit 

-pledge 

 

QUESTION.16 

 

Two obligations of pledge (2) 

 

-Rein burs the pledge 

-liable for damages 

-Show diligent 

-putter familiars 

 

 

QUESTION.17 

17.1 

Consensus 

17.2 

Has not been clearly 

Demined 
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17.3 

Consumable. 

Voidable 

17.5 

us gentum 

 

QUESTION 18       

 

18.1      F 

 

18.2      B 

 

18.3      E 

 

18.4      G 

 

18.5     H 

 

18.6   A 

 

18.7   D 

 

18.8    J 

 

18.9   C 

 

18.10  I 
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FLS 1502 
JUNE 2012 

 
SECTION A 

 
QUESTION 1 
 
Explain real right and give one example (3) 
- Is a right in respect of a thing which was enforced by real action and could be enforced 

against any person who encroached on a person’s right to a thing 
e.g. theft of a car belonging to Jin 

 
 
 
QUESTION 2 
Explain personal right and give an example (3) 
- Is a right that can only be enforced against a specific person (by means of personal action). 
E.g. where Mary would have agreed with Tom that he will repair the roof of a house. No one 
else besides Tom would be completed to repair the roof by personal action 
 
QUESTION 3 
3.1 
Oxen and mules are res mancipi for ownership to take place there has to be transferred by a 
formal mode of transfer. (that is manciputo or in lure cessio). Therefore on given case there is 
no immediate civil ownership. 
 
3.2 
Civil ownership dominium over res mancipi could only be transferred by means of either 
mancipatio or in lure cession. But during the period in question Romans were increasingly 
ignoring the legal principle and numerous things were simply transferred by means of delivery 
(traditio) therefore immediate civil ownership of oxen and mules could have taken place, but 
transferee had to possess oxen for a certain period. 
 
3.3 
Foreigners (peregrini) who were not Roman citizens usually did not have the right to participate 
in Roman commerce (they did not have the ius commerci) and consequently could not obtain 
ownership of a thing. Bertus was only allowed to used informal method of transferring 
ownership. 
 
3.4 
If the oxen were stolen ownership could not be established for example on things with defects or 
stolen goods. 
 
3.5 
Rei vindication 
 
QUESTION 4 
Requirements of prescription (5) 
(a) The thing has to be capable of ownership (res habilis) 
(b) There had to be a cause that the law normally recognized as sufficient for transfer of 

ownership (justa causa) 
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(c) Good faith (bona fides) 
(d) Possession (possessio) 
(e) Period of prescription (tempus) 
 
 
 
 
QUESTION 5 
5.1 
Correct – check pg 75 
 
5.2 
Incorrect – is most beneficial to debtor. 
 
5.3 
Incorrect – beasts, slaves are res mancipi 
 
5.4 
Correct – owner would use rei vindication to claim the thing back 
 
5.5 
Incorrect 
 
QUESTION  
6.1 
Delivery with a long hand 
 
6.2 
Delivery with the short hand  
 
6.3 
Constitution possessorium 
 
6.4 
Sysmbolic delivery 
 
QUESTION 7 
 
Requirements of praedal servitudes (6) 
 
- Praedal utilities (servitude had to benefit the dominant tenement) 
- Causu perpertual (perpertual benefit) 
- Civiliter modo (a reasonable manner) 
- Ius in re aliena (right in respect of others thing) 
- Servitude does not consist in doing something 
- Servitus servitutis esse non potest  
- A servitude was indivisible  
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QUESTION 8 
SECTION B 
Duties of seller in terms of Roman law contract of purchase and sale (5) 
- Duty to care for property before delivery 
- Delivery of vacant possession to purchaser 
- Guarantee against eviction  
- Guarantee against latent defects 
- Conduct in accordance with good faith 
 
QUESTION 9 
Requirements of valid performance in terms of Roman contract (5) 
 
- Performance should not be in conflict with good morals 
- Content of performance had to be determined in monetary  
- Performance had to be due to other party 
- Performance had to be physically and legally possible. 
 
 
QUESTION 10 
10.1.1 
Dolus 
 
10.1.2 
The contract is void 
 
10.2 
10.2.1 
Error in negotio 
 
10.2.2 
Contract is void ab initio 
 
10.3 
10.3.1 
Error in object 
 
10.3.2 
Contract is void ab initio 
 
10.4 
10.4.1 
Error in nomine  
 
10.4.2 
Contract remain valid 
 
10.5 
10.5.1 
Error in substantia  
 
10.5.2 
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Contract is void 
 
11.1 
In this case performance was impossible ab initio, since the villa did not exist at the time when 
contract was concluded. Therefore no contract came into existence. 
 
11.2 
These facts are an example of where performance is the result of vis major or cusus fortuitous. 
Theft of wagon is an example of cusus fortuitous and consequently Antonius is released from 
his obligation under contract. 
 
QUESTION 12 
Ways to terminate obligation (5)  
- Performance 
- Release 
- Compensation 
- Merger 
- Noration  
 
QUESTION 13 
Requirements for establishment of partnership (3) 
(a) Common purpose 
- Common purpose must be physically possible and lawful 
(b) Intention to form a partnership 
- The must be an intention to form a partnership (affection societatio) 
(c) Contribution by each partner 
- Each partner must contribute to common venture 
 
QUESTION 14 
14.1 
Letting and hiring of a thing 
 
14.2 
Letting and hiring of services (contract of services) 
 
14.3 
Contract of sale  
 
14.4 
Partnership  
 
14.5 
Mandate  
 
QUESTION 15 
Four real contracts (4) 
- Loan for consumption 
- Loan for use 
- Deposit  
- Pledge 
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QUESTION 16.1 
The contract between Peter and John was one of letting of a thing. If the property was demaged 
without any fault on John part, Peter as lesser would bear the risk and cannot claim from John. 
The lessor’s duty to care it means he was responsible for culpa levis in abstracto. 
 
16.2 
The situation would be different if the wheel had been lost as a result of John reckless handling 
of the Chariot. The lesse was responsible for culpa levis in abstracto and should have exercised 
reasonable cure in utilizing. The leased property John would be liable and bear costs of 
replacing the wheel. 
 
SECTION C 
QUESTION 17 
 
17.1 
True 
 
17.2 
False 
 
17.3 
False 
 
17.4 
False 
 
17.5 
False  
 
17.6 
True 
 
17.7 
False  
 
17.8 
True 
 
17.9 
True  
 
17.10 
True   
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FLS 1502 
NOV 2012 

 
SECTION A 

QUESTION A 
Differences of personal right and a real right  (4) 
- Real right s a right in respect of a thing which was enforced by real action and could be 

enforced against any person who encroached on a person’s right to a thing 
e.g. theft of a car belonging to Jin 

 
- Personal right is a right that can only be enforced against a specific person (by means of 

personal action). 
E.g. where Mary would have agreed with Tom that he will repair the roof of a house. No one 
else besides Tom would be completed to repair the roof by personal action. 

 
 
QUESTION 2 
Differences between ownership and possession (4) 
Possession 
- Is physical and factual control a person has over corporeal thing. 
- E.g. where owner of a house occupies the house. 
 
Ownership  
- Fullest possible right one could have over a corporeal thing. 
- Is limited by limited real rights other people may have over the thing 
 
QUESTION 3 
3.1 
Gaia is entitled to: 
(i) Use of the farm 
(ii) Fruit / yield of farming operations 
(iii) On condition farm remain unchanged 
 
3.2 
Marius  was entitled to let the farm but she could not make the lessee a usu fructuary  
 
3.3 
Marius obtained no real right, but merely a personal right against Gin that he could use to try to 
enforce his rights. 
 
QUESTION 4 
Any three original methods of acquiring ownership (6) 
(a) Prescription (usucapio) 
- Person acquires ownership of a thing if he has enjoyed uniterupted possession e.g. piece of 

land to uninterrupted two years 
(b) Appropriation (occuputio) 
- The first person who took possession of a res nullius a thing not owned by anyone with 

intention of becoming the owner. 
(c) Treasure – trove  
- Someone who acquires something that has been hiden for so long 
(d) The acquisition of fruits  
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(e) Accession 
(f) Mixing and blending 
(g) Specification 

(more info pg 4959) 
 
QUESTION 5 
5.1 
True 
 
5.2 
False 
 
5.3 
True 
 
5.4 
True 
 
5.5 
False 
 
QUESTION 6 
Requirements of obtaining ownership throught prescription (5) 
Requirements of prescription (5) 
(a) The thing has to be capable of ownership (res habilis) 
(b) There had to be a cause that the law normally recognized as sufficient for transfer of 

ownership (justa causa) 
(c) Good faith (bona fides) 
(d) Possession (possessio) 
(e) Period of prescription (tempus) 
 
 
QUESTION 7 
7.1 
What is a praedal / servitude (2) 
- A real right a person exercised to the benefit of the land of which he was the owner. 
 
7.2 
No, no servitude was established. Firstly, a servitude merely by an agreement. Secondly, the 
servitude had to benefit the dominant tenement not a specific owner. Thirdly, the principle was 
that a servitude had to exist in perpertuality and could not be established over a spring that was 
not perennial. In conclusion no duty could be emposed on the owner of the servient tenement 
(Puulus) to perform a specific task. He was merely obliged to endure. 
 
 
QUESTION 8 
Three forms of real security (3) 
- Fiducia 
- Pledge 
- Hypothec 
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QUESTION 9 
Name 5 kinds of things that were within the Roman commercial world (5) 
- Performance should not be in conflict with good morals 
- Content of performance had to be determined in monetary  
- Performance had to be due to other party 
- Performance had to be physically and legally possible. 
 
 
 
SECTION B 
QUESTION 10 
10.1 
What is an obligation (3) 
 
- Is a legal bond created by law between two or more parties one of which, the creditor, had a 

personal right against the other party (parties) The debtors to enforce a particular 
performance, while debtor is under obligation to the creditor to perform. 

 
 
 
QUESTION 11 
5 ways of termination of obligation in Roman law (5) 
- Performance 
- Release 
- Compensation 
- Merger 
- Noration 
 
QUESTION 12 
The issue is of letting and hiring (contract of lense). The contract is reciprocal between the 
parties who acquired specific rights. The contract must be concluded when there is a consensus 
between lessor and lessee on the lense transaction. There has to be a price in this case there is 
no consensus since Brutus threatened that Claudius service contract will bot be renewed if he 
refuses to renew contract of letting and hiring with him. It amounts to duress. Contract is 
voidable. 
 
QUESTION 13 
The contract between Bulbus and Antonius is a contract of loan for use, which is a contract 
based on good faith. Bulbus should have displayed the cure of a diligens et bonus paterfamilias. 
However, since he used the slave Pumphilus for a purpose other than one agreed with Antonius 
he acted negligently and is therefore liable for culpa levis in abstrueto towards Antonius for 
injuries suffered by Pumphilus. 
 
QUESTION 14 
Factors which influence exclude agreement between contracting parties.  
- Fraud (dolus) 
- Duress (metus) 
- Mistake (error) 
 
QUESTION 15 
15.1 
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False – is voidable 
 
15.2 
False – is void abnitio 
 
15.3 
True 
 
15.4 
False  
 
15.5 
True 
  
QUESTION 16 
16.1 
When will a contract is regarded as perfecta? (2) 
- It is regarded perfecta as soon as everything has been completed apqart from the payment 

of the purchase price and the delivery of the object of sale. 
 
16.2 
When does risk pass from seller to purchaser (2) 
Risk is passed from seller to purchaser whem contract of sale is perfecta for example in a 
contract of sale of 5 cattle. The contract becomes perfecta when those 5 cattle has been 
identified that when risk moves to the purchaser even though they may not have been paid for. 
 
QUESTION 17 
Duties of seller (5) 
- Duty care for property before delivery 
- Delivery of vacant possession to the purchaser. 
- Guarantee against eviction 
- Guarantee against lotent defents 
- Conduct in accordance with good faith 
 
QUESTION 18 
Duties of partners in a partnership  
The duties of partners Flurius and Aulus are : 
- They each had to contribute to joint venture (capital / labour) 
- Conclude a contract with required to division of profits 
- Be accountable to the partnership for profit and loss 
- Their duty to care for partnership has to be the same as care for their own affairs (they are 

liable for Culpa levis in concerts and could claim damages from each other with the action 
pro sacio). 

 
QUESTION 19 
Requirements for establishment of real contract (2) 
- Agreement by parties 
- Delivery of object to recipient  
 
19.2 
Four real contract in Roman law (2) 
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- Loan for consumption (mutum) 
- Loan for use (commoditum) 
- Deposit (depositum) 
- Pledge (pignus) 
 
SECTION C 
QUESTION 20 
20.1 
True 
 
20.2 
True 
 
20.3 
False  
 
20.4 
False  
 
20.5 
False  
 
20.6 
True  
 
20.7 
True  
 
20.8 
True 
 
20.9 
False 
 
20.10 
True  
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FLS 1502 
MAY/JUNE 2013 

SECTION A 
QUESTION 1 
 
1.1 
Explain real right and give one example (3) 
- Is a right in respect of a thing which was enforced by real action and could be enforced 

against any person who encroached on a person’s right to a thing 
e.g. theft of a car belonging to Jin 

 
1.2 
Explain personal right and give an example (3) 
- Is a right that can only be enforced against a specific person (by means of personal action). 

E.g. where Mary would have agreed with Tom that he will repair the roof of a house. No one 
else besides Tom would be completed to repair the roof by personal action. 

 
QUESTION 2 
Provide examples of following (1/2 mark each). 
2.1 
Immovable property 
E.g – buildings 
      – land 
 
2.2  
Res extra commercium 
- Body parts 
- Corpse  
 
2.3 
Res fungibles 
- Original picusso painting  
 
2.4 
Joint / composite thing 
- A farm 
- A car 
 
2.5 
Consumable thing 
- Pencils 
- Foodstuffs 
- Cigarettes 
 
2.6 
Divisible things 
- Bag of sugar 
- Piece of land 
- Roll of fabric 
 
2.7 

GR TUTORIA
LS

 

www.gr
tut

ori
als

.co
.za

 
www.grtutorials.co.za

 
email: info@grtutorials.co.za

Tel : 0127704239 
Cell : 0710354903 
 



2 | P a g e  
 

Res – mancipi  
- Land and building in Italy 
- Certain rural pruedial servitudes e.g. actus 
- Slaves  
- Mules  
 
2.8 
Res nec mancipi 
- All things that are not res mancipi. 
 
QUESTION 3 
Aulus possession of house 
- Possession materials (natural possession) 

 
Possession by Cassandra of the wine she stole from Aulus 
- Possession and interdicta (Enssandra is malafide possession) 
The main difference is that possesio naturals one obtains agreement to gain control of the thing 
while possessio and interdicta one possesses with intention of being owner. (4 marks) 
 
QUESTION 4 
4.1 
(a) 
Appropriation  
 
(b) 
Confusion 
 
(c) 
Treasure – trove  
 
(d) 
Acesio  
 
(e) 
Specification 
 
4.2 
4.2.1 
Pledge match with column B 
 
4.2.2 
Fiducia match with column C 
 
4.2.3 
Hypothec match with colum A 
 
4.3 
(a) 
True pg 5259 
 
(b) 
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True pg 180 
 
(c) 
False  
 
(d) 
False pg 4159 
 
(e) 
False  
 
(f) 
True 
 
(g) 
False 
 
QUESTION 5 
5.1 
Requirements of prescription (5) 
(a) The thing has to be capable of ownership (res habilis) 
(b) There had to be a cause that the law normally recognized as sufficient for transfer of 

ownership (justa causa) 
(c) Good faith (bona fides) 
(d) Possession (possessio) 
(e) Period of prescription (tempus) 
 
5.2 
Yes, because during the classical period if a person had enjoyed uninterrupted possession of 
any other thing for at least a year, be became the owner. In this case it means Balbus would 
have right to transfer ownership of painting to Petrus.  (2) 
 
5.3 
Yes, the answer in 5.2 would be different, Petrus would not be the rightful owner because 
Justinian period prescription period of movables was 3 years. (2) 
 
QUESTION 6 
Requirements of praedal servitudes (6) 
6.1 
- Praedal utilities (servitude had to benefit the dominant tenement) 
- Causu perpertual (perpertual benefit) 
- Civiliter modo (a reasonable manner) 
- Ius in re aliena (right in respect of others thing) 
- Servitude does not consist in doing something 
- Servitus servitutis esse non potest  
- A servitude was indivisible  
 
6.2 
Salva rerum substantia (1) 
It meant that things should be returned in the same condition at the end of period of usufrust 
and consumables could not be object to usufruct. 
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SECTION B 
QUESTION 7 
What is an obligation  (3) 
- Is a legal bond created by law between two or more parties one of which, the creditor, had a 

personal right against the other party (parties) The debtors to enforce a particular 
performance, while debtor is under obligation to the creditor to perform. 

 
7.2 
Civil obligations vs natural obligations 
Civil obligation 
- Are only obligations that could be enforced by means of a personal action and were derived 

from the lus.civile are enforceable. 
 
Natural obligations 
- Are valid but cannot be enforced by means of an action. Are not enforceable. 
 
7.3 
Termination of obligation by performance 
- Obligation is naturally terminated when performance is fulfilled. 
 
QUESTION 8 
8.1 
The situation amounts to supervening impossibility performance which refers to the situation 
where performance becomes impossible after conclusion of the contract. If the act was caused 
by a vis major no contract was concluded. The fire does not amount to an act of God, therefore 
Octarus can claim purchase price of the house. 
 
8.2 
In the given facts of case study performance was impossible ab initio. Therefore no valid 
contract lexisted between Livius and Cornelius. 
 
8.3 
Verbal contract. (Contratus verbis) 
 
8.4 
The sale mentioned in given facts is a semi – specific sale, which means the contract was not 
yet pertecta. It would only be perfecta once only the cattle had been identified since the contract 
is imperfect the MSK is still with the seller. Julius will have to bear the loss of death of cattle and 
cannot expect pamphilus to pay the purchase price. 
 
QUESTION 9 
9.1 
(a) 
Dolus 
 
(b) 
The contract is void 
 
9.2 
(a) 

GR TUTORIA
LS

 

www.gr
tut

ori
als

.co
.za

 
www.grtutorials.co.za

 
email: info@grtutorials.co.za

Tel : 0127704239 
Cell : 0710354903 
 



5 | P a g e  
 

- Error in negotiation  
 
(b) 
The contract is void ab initio 
 
9.3 
(a) 
Error in persona 
 
(b) 
Had no influence to validity of contract 
 
QUESTION 10 
Requirements for conclusion of purchase and sale (2) 
- Agreement between purchaser and seller  
- Object of sale (certain requirements) 
- Purchase price (certain requirements needed) 
 
10.2 
- Risk rule risk of destruction is passed from seller to purchaser when the contract is perfecta 

e.g. when everything has been concluded apart from payment of purchase price. 
 
10.3 
Four consensual contracts in Roman law 
- Contract of purchase and sale 
- Contract of letting and hiring 
- Partnership 
- Mandate 
 
QUESTION 11 
11.1 
(a) 
True 
 
(b) 
True 
 
(c) 
True 
 
(d) 
True  
 
11.2 
(a) 
Voidable 
 
(b) 
Culpu levis in abstracto 
 
(c) 
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No suspensive condition object identified 
 
(d) 
Lus gentun 
 
(e) 
Goatuitously 
 
QUESTION 12 
12.1 
Contract with a suspensive condition 
 
12.2 
If the loan is not granted to contract is imperfect 
 
12.3 
The loan is granted the contract is pertecta if anything left to the house purchase bears their risk 
 
QUESTION 13 
Relevant requirement for a valid contract in terms of Roman law of contract (5) 
- Performance should not be in conflict with good morals 
- Content of performance had to be determined in monetary  
- Performance had to be due to other party 
- Performance had to be physically and legally possible. 
 
SECTION C 
QUESTION 14 
14.1 
False – statement incomplete  
 
14.2 
False – actions are three 
 
14.3 
False – it is an example of both penalty and recovery action 
 
14.4 
True  
 
14.5 
False – action is four time value 
 
14.6 
False 
 
14.7 
True 
 
14.8 
True 
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14.9 
True 
 
14.10 
False  
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