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DLW201:FAMILYLAW

INTRODUCTIONTOFAMILYLAW

MEANINGOFMARRIAGE

ACCORDINDTOLMA

Marriagehasbeendefinedundersection9(1)ofLMAthatmarriageisthe

voluntaryunionofmanandwomanintendedtolastfortheirjointlives.Generally

thisdefinitionhasgotthefollowingperceptionsorelementsasfollows;

 Marriagemustbevoluntaryunion.

 Marriagemustbeunionofmanandwoman.

 Marriagemustintendtolastfortherestofthejointlivesoftheparties.

ACCORDINDTOCANNONLAW

Marriageistheconjugalunionofmanandwomanwhichariseonlyfromfree

consentofeachspousebutthisfreedomrelatestothequestionwhethertwo

personsreallywithtoenterintoamarriage.

ACCORDINGTOTHECASEOFHYDEVHYDE

Underthiscasemarriageisdefinedasthevoluntaryunionforlifeofonemanand

womanwithexclusiveofallother.Underthatdefinitiondifferentelementswere

discoveredasfollows:

 Marriagemustbemadevoluntary.

 Marriagemustbeforlife.

 Theunionmustbeheterosexualthereforenothomosexual.

 Marriagemustbemonogamousthoughevenpolygamousisallowed

undertheLMA.

MARRIAGEASTHECONTRACT

Marriageisacontractlikeothercontractsuchascommercialcommercial

contractintermsofdutiesandobligationsthoughmarriagecontractdifferinone

wayoranotherfromothercontracts.
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DIFFERENCESBETWEENMARRIAGECONTRACTANDOTHERCONTRACT

 Thelawrelatingtocapacitytomarryisdifferentfromothercontract.A

personunder18yrsiscapacityoreligibletomarryasexplainedunder

section13(1)oftheLMA.WhileunderLCAsection11aminorunderthe

ageof18can’tenterintoacontract.

 Amarriagemaybeonlycontractedunderspecialformalitiessuchas

marriagerequirespresenceofwitnessesasprovidedundersection27(1)

oftheLMA,evidenceofmarriagecertificateaspersection33(1)ofthe

LMAWhilecommercialcontractcanbemadeorally.

 Amarriagegivetotallydifferentgroundsfromothercontractsinwhich

maybevoidorvoidable.

 Ontermination,amarriagecontractcan’tbedischargedbyagreement,

frustrationorbreachapartyfromdeathofeitherparties.Itcanbe

terminatedbyformallegalactusuallyadecreeofdissolutionordivorce

providedbyacompetentcourtaspersection99oftheLMA.

AGREEMENTTOMARRY

Sometimesreferstoanengagement,Thisenteredintorespectivespousethatthe

wouldwishtocontractamarriageinthefuture.Legalconsequencesdonotgoa

partyfromothercontractsincepartiesinbreachmaybesuedfordamages.

ATCOMMONLAW

Agreementtomarryistreatedasthecontractprovidedthattherewasan

intentiontoenterintoalegalrelationssincetheirnatureofcontractpossessa

certainpecuniaryfeatureswhichisgovernedbygeneralprinciplesofLCA.Soif

eitherpartywithdrawfromengagementwithoutlawfuljustificationtheotheror

aggrievedpartymaysueforbreachofcontract.

ATTANZANIA

GENERALRULE

Asuitmaybebroughtfordamagesforthebreachofapromiseofmarriagemade
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inTanzaniawhetherthebreachoccurredinTanzaniaorelsewhere,bythe

aggrievedpartyor,wherethatpartyisbelowtheageofeighteenyears,byhisor

herparentorguardianaspersection69(1)oftheLMA.

EXCEPTIONS

 Nosuitshallbebroughtagainstapartywho,atthetimeofthepromise,

wasbelowtheageofeighteenyears.

 Nodamagesshallbeawardedinanysuchactioninexcessoflossactually

sufferedasaresultofexpenditureincurredasadirectresultofthe

promise.

Thisexceptionshasbeenprovidedundersection69(1)a&boftheLMA.

Howeverthesectioniscontraveningwithsection13oftheLMAwhichprovides

minimumageforpartiestocontractamarriagethat

“Nopersonshallmarrywho,beingmale,hasnotattainedtheapparentageof

eighteenyearsor,beingfemale,hasnotattainedtheapparentageoffifteen

years”.

Butthecourtcangiveconsenttothepartiestocontractthemarriageunder

specialcircumstancesifbothpartieswerebelowtheagegivenaspersection13

oftheLMAbuteachpartymusthasattainedtheageoffourteenyrs.

NOTE:

 Undersection70oftheLMAnosuitshallbebroughtfordamagesforthe

breachofapromiseofmarriagemorethanoneyearafterthedateofthe

breach.

 Alsoundersection69(2)oftheLMAexplainsthatnosuitshallbebrought

forspecificperformanceofapromiseofmarriagethatmeanspartiescan’t

seekforotherremediessuchasspecificperformance.

PROPERTIESOFENGAGEMENTCOUPLE
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Itisacommonpracticefortheengagementtoshareorownpropertiesbut

rememberengagementdoesn’tconstituteitselfamarriage.Propertiescan’tbe

consideredasamatrimonialassertsrathershouldbedirectedtoownershipof

eachindividual.Incasethepartyhasintendedtogivetheothergiftsthenitshall

bedeemedtobethepropertyofthedoneeunlessotherwiseprovedcontrary.

ATCOMMONLAW

Amanwhobuysapropertywithhisownmoneyandconvertsittohisfiancee’s

nameispresumedtointendtomakegiftlikeahusbandwhoconvertshis

propertyintowife’sname.

GIFTBETWEENENGAGEDCOUPLE

Ifthereisexchangeofgiftsbetweenengagedcouplesandtheirultimateintention

ofmarryingisdevastatedthenthegeneraltesttobeappliedtocoverthemshould

be,wasthegiftmadetothedoneeasanindividualorsolelyasthedonor’sfuture

spouse.Ifitislaterclasscanberegardedasaconditional.Ifitisformalwillbe

regardedasabsoluteandrecoverableonlyinthecircumstancesasanyothergifts

aspersection71oftheLMAasfollows:

“…..Asuitmaybebroughtforthereturnofanygiftmadeincontemplationofa

marriagewhichhasnotbeencontracted,wherethecourtissatisfiedthatitwas

madewiththeintentiononthepartofthegiverthatitshouldbeconditionalonthe

marriagebeingcontracted,butnototherwise…”.

ATCOMMONLAW

Agiftmadebydonortoanengagementinthecontemplationofmarriagecannot

berecoverableifhewasinbreachofthepromisesincenooneshouldbenefit

fromhiswrongastheprinciple.

ATTANZANIA

Wherepartiesareengagedgiftsmaybegiveneitherandthereisabreachof

promisetomarrythenanimportantelementtoconsiderisanintentionofthe
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giver71oftheLMAstatesGiftwillbeonlyreturnedifthemarriagehasnotbeen

contractedandthegiftswasmadeinthecontemplationofamarriagebeen

contractedbutmustbeproofthatthegiverintendedtogivetheconditionthatthe

marriagewillbecontractedthensuchgiftswillbereturned

NOTE:Thegiftgivenunconditionalwillbecameabsolutepropertyofthedonee

andwilldealtwithlikeanyothergift.

CASEGENEROZANDIMBOVBLASIDUSYOHANESKAPESI1988TLR73

TherespondentsuccessfullysuedtheappellantinPrimaryCourtforbreachof

promisetomarryandthereturnofgiftsallegedlygiventoherincontemplationof

marriage.SheappealedtotheDistrictCourtbutlostwithcosts.

Inthecourtoffirstinstance,therespondentclaimedsixbagsofbeans,tenbags

ofmaizeonespongemattress,abamboo basket,asieveandseveralother

things.Thepartiescohabitedinconcubinagefrom1984to1986.Aggrievedby

decisionsoflowercourtstheappellanthasappealedtothiscourt.

Held:

 Asuitmaybebroughtforthereturnofanygiftmadeincontemplationof

marriagewhichhasnotbeencontracted.

 Therespondentmustprovetohavegiventhegiftstotheappellantonthe

conditionthatthepartiesintendedtomarry.

 Itisthedutyofthepartiestoasuittoprovetheirclaim.TheCourtcanonly

summonwitnessesifaskedbythepartiestodoso.

Soitisobviousthatgiftsunconditionallygivenonbirthdayorchrismastoaparty

maynotberecoveredforitdoesnotfallwithintheprovisionofLMA.

TYPESOFMARRIAGE

 Monogamousmarriage.

Theunioninvolvingonemanandwomantotheexclusionofallothersasper

section9(2)oftheLMA.Butunderthismarriageneitherpartycancontract

anothermarriagewhilethemarriageisstillsubsistingaspersection15(1)ofthe
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LMA.

 Polygamousmarriage.

Theunioninwhichhusbandmayduringthesubsistingofmarriagebemarriedto

manyotherwoman(en)aspersection9(3)oftheLMA.Thisgivetherighttothe

husbandtocontractanothermarriagewhiletheothersubsistsbutprohibitsthe

mantocontractamarriageinanymonogamousformwithanyotherpersonwhile

marriedbyapolygamousorpotentiallypolygamousmarriageaspersection15(2)

oftheLMA.

NOTE:AmarriagecontractedunderIslamicriteswillbepresumedtobea

polygamousorpotentiallypolygamousuntilthecentrally.

TYPESOFMARRIAGECONTRACT

 Customarymarriage.

Theunionofmanandwomanfortheirjointliveshoweverpermitspluralityof

wives.This canbeeitherpolygamousorpotentiallypolygamousmarriageas

providedpersection25(1)d&32(b)oftheLMA.

 Islamicmarriage.

Theunionofmanandwomanfortheirjointlivesbutwhichpermitspluralityof

wivesandyetprohibitsmarriageofmorethanfourwives.Muslim conductthis

typeofmarriageaccordingtoMuslimritesorMohammedanlawaspersection

25(3)a&32(a)oftheLMA.

NOTE:UnderIslamiclawmarriageissaidtobecivilcontractwherepartiesare

freetonegotiateandincludeofferandacceptance.

 Christianmarriage.

 Theunionofmanandwomanfortheirjointlivesandthepartiescan

contractthismarriageaccordingtoChristianreligion.

 TheChristianmarriageispurelymonogamousmarriage.

 ThismarriageisdueunderChristianrightsaspersection25(3)oftheLMA.
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 No marriage between two Christians faith,be converted from

monogamoustopolygamousandtheprovisionsform sologasboth

partiescontinuetoprofesstheChristianfaithaspersection11(5)ofthe

LMA.

 Civilmarriage.

ThisisamarriagecontractedbeforetheDistrictCommissioner’sOfficeinthe

presenceofRegistrarofmarriage.Thismaybemonogamous,polygamousor

potentiallypolygamousmarriage.Butwherethemanismarriedtoonewoman

withoutdeclaringwhetherthemarriageisintendedtobeeithermonogamousor

polygamousissaidtobepolygamousaspersection11oftheLMA.

PRESUMPTIONOFMARRIAGE

Underthispresumptionnoformalmarriagebuttheypresumethatthereisa

marriagethoughdependingonlifestyleofthecohabitants.Soundersection

160(1)oftheLMAprovidesthepresumptionofmarriageasfollows:

“….Whereitisprovedthatamanandwomanhavelivedtogetherfortwoyearsor

more,insuchcircumstancesastohaveacquiredthereputationofbeinghusband

andwife,thereshallbearebuttablepresumptionthattheyweredulymarried..”

Notonlytheexistenceofpresumptionofmarriagebutalsosomeelementsmust

beprovedunderthatpresumptiontostandasfollows:

-Mustbeprovedthatpartieswerecohabitedfortwoyears.

-Theymusthaveacquiredthereputationofbeinghusbandandwife.Underthis

pointneighbormustunderstandandknowthatthepartiesarelivingashusband

andwifesincelivingtogetherasgirlfriendandboyfriendcan’traiseapresumption

thattheyaredulymarried.

CASE CHARLESRUNYEMBEVMWAJUMASALEHE[1982]TLR304

Inthiscasepartiescohabitedsince1976to1980andchildrenwerebornoutof

thatunion.AftertherelationshipgrownsourtherespondentsuedintheDistrict
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Courtthatshewasnotappellant’swifeandtheappellanthasnorighttocustody

ofchildren.

TheCourtstatedthatamongotherthingsforrebuttablepresumptionamarriage

toarisethepartiesshouldn’tonlyhavelivedtogetherfortwo(2)yearsormorebut

shouldhaveacquiredthereputationofbeinghusbandandwife.Thejudgesaid

thatthelifeofgirlfriendandboyfriendcouldn’tequatedofthatofhusbandand

wifesoastoaccommodatethepresumptionthattheyweredulymarried.

Inthiscasethepresumptionwasrebuttedontheevidencegivenbythe

neighbourswhoconsideredpartiesasboyfriendandgirlfriend.Sooncethe

marriagewhichwaspresumedhasbeenrebuttedtheCourtwillusuallypursue

thenormalstepstodissolvethemarriageasifanyothermarriageisbeing

determinated.

UnderthecaseofHARUBUSHISEIFVAMINARAJABU[1986]TLR22

Inthiscaseitwasheldasfollows:

-Ifthepresumptionofmarriageunders.160(1)oftheMarriageActhasbeen

rebuttedthenunders.160(2)thewomanbecomesadeemedlegalwifedevoid

onlyofthelegalrighttopetitionfordivorceandseparation.

-Thechildrenofsuchrelationshipbecomedeemedlegitimatechildrenandthey

neednolegitimization.

AlsothecaseofELIZABETHISMAILVMELIKISEDEKHARUNI[1982]TLR322

InthiscasetheCourtstatesthatwereapresumptionhasbeenrebutteds.160(2)

oftheMarriageActgivesrighttoeitherpartyinrelationtomaintenance,custody

ofchildrenandanyotherreliefastheCourtiscompetenttogiveundertheLMA.

Howeverthereisdifferentpositiononthechildrenofthepresumedmarriage.No

problemwherethepartieshavebeenpresumedtobedullymarriedasthe

childrenwillberegardedaslegitimatebutthecontroversyariseswhenthe

presumptionisrebutted.SotheHighCourtjudgeshavebeendisagreementson
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thepositionofchildren.Someholdthatthechildrenresultingwherethe

presumptionhasbeenrebuttedwillbeillegitimateasprovidedinthecaseof

CHARLESRUNYEMBEVMWAJUMASALEHE[1982]TLR304

“…Inthiscaseitwasprovidedthatthepresumptionofmarriageoncehasbeen

rebuttedundertheLMAthenchildrenoftheassociationareillegitimate,Sinceit

isagreedthatthereislogicontheirprovisionformarriageneverexistedintheeye

oflawhencechildrenalsoshouldbetreatedthesamewayastheresultantofan

illegalmarriage..”.

HARUBUSHISEIFVAMINARAJABU[1986]TLR22

Ontheotherhandunderthiscasethereisargumentgiventheeffectthatthe

childrenofrebuttedpresumptionofmarriageshouldbedeemedlegitimateanddo

notneedanylegitimizationPointedoutthatthechildrenofsuchrelationof

rebuttedpresumptionbecamedeemedlegitimateandneednolegitimization.The

positionbasedonthefactthatunders.160(2)oftheLMAgivesanewrightfor

partiestoapplymainternance,custodyofchildrenandanotherrelief.Thisgives

implicationthatchildrenarelegitimate.

QUESTION:

Whatarethejudicialinterpretationsontheschoolofthoughtregardingthe

formalitiesofmarriagecontract?.

1stpresumptionofmarriageshouldrequiremanyotherrequirementslike

ceremonyandpaymentofdowryasprovidedinthecaseof

FRANCISLEOVPASKALISIMONMAGANGA[1978]LRTNO.22.Inthiscase

MfadhilaJstatedthatdulymarriedmeansgoingthroughtheformsand

proceduresasprovidedundertheprovisionsofLMA.Thereforemarriagecan’tbe

presumedjustonthereasonthatpartieshavecohabitedfortwo(2)yearsand

moreandtheyhaveacquiredreputationofbeinghusbandandwife.
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ButinthecaseofZACHARIALUGENDOVSHADRACKLUMILANG’OMBA[1987]

TLR31MwalusanyaJstatedthatwhereamanandwomanliveashusbandand

wifeunderthebeliefthattheyarelegallymarried,theircohabitationamountsto

concubine.

-Marriageunlikeconcubineisasolemnandseriousinstitution.Thereoughttobe

evidenceofcustomarylawmarriagetoconstitutemarriage,suchashandingover

ceremonybyparentsofthegirltotheboy,orevidenceofcertainritesrecognized

bytherelevantcustomarylawofthattribelikeafestivalofpombeorotherlike

ritual-Sec.s.25(1)(d)ofLawofMarriageActNo.5of1971.

-Thepresumptionofmarriagemayberebuttedifitcanbeprovedthattheparties

hadnevergonethroughaceremonyofmarriagerecognizedunderthelaw.

2ndSchoolofthoughthasnomuchtodootherthanthatprovidedunders.160of

theLMA,underthisschoolofthoughtamereproofthatpartieshavecohabited

foraperiodnotlessthantwo(2)yearsandhaveattainedthereputationofbeinga

husbandandwife.ThereforetheCourtshouldn’ttakefurthermeasuresin

presumingthemarriage.

ThishasbeenexplainedinthecaseofJOHNKIRAKWEVIDDISIKO1989TLR

215.Inthiscasejudgemadeanotherelementthatthepartieshaven’tundergone

aformalceremony.Thisshowsthatnoneedofceremonyinconstructionthe

marriage,sothisschoolofthoughtdisagreewiththefirsttrendwhosupports

demandofceremonywhichledtothepresumptionofmarriage.Thisconsider

onlys.41oftheLMAwhichthefirsttrenddidn’tconsiderwhichprovidesnon

paymentofdowryoranyirregularitydoesn’tinvalidatethemarriage.

AlsothecaseofRAMADHANISAIDVMOHAMEDKILU1983TLR309

Inthiscaseitwasheldthatfailuretogivenoticeoftheintendedmarriage,

absenceof"shangwezaharusi"oranyproceduralirregularityintheceremony

arenotmatterswhichwouldaffectthevalidityofsuchamarriageifinallother

respectsitcomplieswiththeexpressrequirementsoftheAct.
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NULLITYOFMARRIAGE (VOID&VOIDABLEMARRIAGE)

VOIDMARRIAGE(SECTION38OFTHELMA)

Voidmarriagearethosemarriagewithnolegaleffecthadeverexisted.Inother

wordvoidmarriagearethosemarriagewhicharesodefectiveonsocialand

publicgrounds,theirimparablethereforeisvoidabinitio.

GROUNDSFORVOIDMARRIAGE

I.Minimumage.

Lackoflegalcapacitytocontractmarriageaspersection13(1)oftheLMA

togetherwithsection38(1)aoftheLMAlenderthemarriagevoid.Thishasbeen

explainedinthefollowingcaselaws:

ALHAJIVKNOTT[1968]2ALLE.R563.

InthiscaseAlhaji(ANigerian)marrieda13yearsoldNigeriangirl.Themarriage

wascontractedinNigeriaanditwasrecognizedunderNigerianlaw.Theymoved

toEnglandwherea13yearsgirlcan’tgetmarriedhencethemarriagevoid.Itwas

heldthatiftherewerelivinginNigeriathenthemarriagewouldbevalidbutsince

theywerelivinginEnglandthemarriagewasvoidintheeyeofEnglandlaw.

PUGHVPUGH[1951]2ALLER680

ABritishsoldierdomiciledinEnglandwhomarrieda15yearsgirl(Hungariangirl)

UndertheHungarianlawthemarriageisvalidbutinUK(UnitedKingdom)itwas

heldsincethemarriageisdomicileinEnglanditwasvoid.

II.Partiestothemarriagehaverelationwhetherblood&legal(Prohibited

decree).

Itisprovidedundersection14(1)&(2)oftheLMA“thatnopersonshallmarryhis

orhergrandparent,parent,childorgrandchild,sisterorbrother,great-auntor

great-uncle,auntoruncle,nieceornephew,asthecasemaybe.Alsonoperson

shallmarrythegrandparentorparent,childorgrandchildofhisorherspouseor
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formerspouse”.

Sofailuretoobservethisconditionsrenderthemarriagevoidaspersection

38(1)boftheLMA

CASEFATUMAMASUDIVALLYMASUDI[1977]LRT3

Theappellant(wife)petitionedfordivorceinthePrimaryCourtinthecauseof

adducingevidenceinissuearosetotheeffectthatthemarriageinquestion

betweenpersonswithintheprohibiteddegreeofrelationshipintermsofsection

14oftheLMAonthesupportedevidencethatthepartiesweremanandhisniece.

Thishoweverwasnotsupportedbytheevidenceofappellant’sfathertogether

withrespondent’sfatherwhichclearlyshowedthattheappellant’sfather(Mr

Masudi)andrespondent’sfather(R.Masudi)haveacommonsurnamesothat

thefurthestwhytheycango.

Thatistosaypartiesbelongtothesameclan,thereforetheCourtdecidedon

whetherthepartieswerewithintheprohibiteddegreeofrelationshipaccordingto

themeaningofsection14oftheLMA.Itwasheldthattherelationshipbelonging

tothesameclandoesn’tfullwithinthoseprohibitedrelationshipsaspersection

14oftheLMA.

III.Subsistingmarriage.

Amarriageisvoidifitisprovedthatatthetimeoftheceremonyoneoftheparties

weredulymarriedtothethirdpart.Thishasbeencoveredundersection38(1)cof

theLMAandexplainedalsointhecaseof

RAMADHANISAIDVMOHAMEDKILU1983TLR309

Inthiscasethemarriedcouplewasinconflictastheresultthewifedecidedto

moveawayfromthematrimonialhome.Thepartiesstayedinseparationfora

longperiodoftimebuttheydidn’ttakeanylegalformalprocedurefordivorce.The

wifebelievedthatshewasdulydivorcedfromherhusbandandmarriedanother

man.ThesecondmarriagewasinissueandtheCourtheldthatsincethefirst
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marriagewasvalidthenthesecondmarriagewasvoid.

NOTE:

Nowomanwhoisstillmarried,whilethatmarriagesubsistscancontractanother

marriage;(sees.15(3)ands.152(1)oftheLawofMarriageAct,1971);itisan

offenceforamarriedwomantobeapartytoaceremonyofmarriagewhereby

sheHpurportstomarryanotherman.

IV.WherethemarriageisprohibitedbytheCourtorMarriageBoardasprovided

forundersection18&38(1)doftheLMA.

V.Lackofconsentbythespouse(Absence)wherethereisnofreeconsentthe

marriageisvoid aspersection38&16(1)and(2)oftheLMA

Thishasbeenexplainedclearlyinthecaseof

BUCKLANDVBUCKLAND[1968]P.296

Inthiscaseitwasheldthatthemarriagewhichcontractedundertheabsenceof

freeconsentbecamevoid.

Thepointtonoteisthatiftheconsentwasnotobtainedthroughmistakessuch

asmistaketothenatureofceremonyasexplainedinthecaseofVALIERV

VALIER[1924]133LT830.Inthiscaseawifetookthehusbandwhowasan

Italiananddidn’tunderstandEnglishlanguagetotheRegistrarofficeandthey

wentthroughusualmarriage.Hedidn’tunderstandwhathappeningatthetime,

partiesnevercohabitedandthemarriagewasneverconsummated.Itwasheld

thatthemarriagewasvoidsincewasdoneundermistaketotheceremony.Fraud

whichledtotheabsenceoffreeconsenttothehusband.

Alsomistakeastotheidentityoftheotherpartyasexplainedinthecaseof

SWIFTVKELLY.Inthiscaseitwasstatedthat“Itshouldseem,indeedtobethe

generallawofallcountriesasitcertainlyinEnglishthatunlesstherearesome

provisionsofstatutelawsrequiringcertainthingstobedoneinaspecified
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manner,nomarriageshallbeheldvoidmerelybecauseithadbeencontracted

uponfalsepresentationsunlessitprovedthatwithoutsuchcontrivancesconsent

wouldneverhavebeensecured,Unlessthepartyimposeduponhasbeen

deceivedastothepersonandthushasgivennoconsentatallthenthereisno

degreeofdeceptionwhichcanavailtosetasideacontractofmarriageknowingly

made.

VIAbsenceofpartiestoaceremonyaspersection38(1)foftheLMA.

VIITwocompetencewitnessesmustbepresentattheceremonyaspersection

38(1)hoftheLMA.

Thisisduetotheeffectthatatthetimeofconductingthemarriagetheremustbe

twowitnesseswhichmeansonewitnessfrombothsides.Failuretoobservethis

conditionlenderthemarriagevoid.

VIIIThepartiesmustknowinglyandwillfullyallowapersonwhoisnot

authorizedtoofficiateattheceremonyaspersection38(1)goftheLMA.

IX.Partiesofthesamesex.

ThisgroundisnotexpresslyprovidedundertheLMAbutcanbeimpliedfrom

section9(1)oftheLMA.Themeaningofmarriageasvoluntaryunionofmanand

womanwhichisdifferentsexandnotthesamesex.Marriageofthesamesexis

voidsincedoesn’tmeettherequirementofdefinitionofmarriageasprovided

undersection9(1)oftheLMA.

Thishasbeenexplainedthroughdifferentcaselawsasfollows:

TALBOTVTALBOT[1968]111SJ.

Inthiscasewherebyawidowwentthroughamarriageceremonywithabachelor

whowassubsequentlytranspiredtobeawomanandthemarriagewasheldvoid.

Themarriageisvoidifthepartiesarenotrespectivelymaleandfemale.Thisis

donetocoverthesituationofapartywhohadpreviouslyundergoneanoperation
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toachieveanallegedsexoraboutwhosesexisindoubt.Theoperationinvolves

hormonetreatment,thesurgicalremovalofgenitalandconstructionofartificial

vaginaandpersonwhoundergonesuchatreatmentmaybetreatedasawoman

forofficialpurposesbutnotmarriagecontract.

CORBETVCORBET[1970]WLR1306.

Inthiscasethedefendant(Mr.Ashley)decidedtochangehissexbyseveringhis

maleorganandcreatingafemalegiven.Hemanagedtochangeintoawoman

andbecamesuccessfulcarrieroffemalemodel.Shegotmarriedtothepetitioner

butlaterhediscoveredthatAshleywasnotawomaninnaturehencepetitioned

forannulment.Theissuewaswhetherthemarriagewasvalidbutitwasheldthat

person’sbiologicalsexisfixedatbirthandcan’tbesubstantiallychangedby

artificialmeans.ThereforeMr.Ashleywhowasamaleatbirthwasnotawoman

andthereforethemarriagewasvoid

VOIDABLEMARRIAGESECTION39OFLMA

AVoidablemarriageisforallpurposesavalidmarriageuntilitisannulledbya

decreeoftheCourtaspersection40oftheLMAorinotherwordVoidable

marriageisperfectlyvalidunlessanduntilitisputtoanendbyeitherofthe

parties.Voidablemarriageisvalidfromthebeginningbutithavesomedefects

GROUNDSFORVOIDABLEMARRIAGE

I.Non-consummation.

Consummationmeanssexualintercoursewhichisordinaryandcompleteand

theymustbebothelectionandpenetrationofreasonablelengthoftime.Itisnot

necessaryforeitherpartytoshareunorgens.Failuretohavesexualintercourse

soonaftermarriageledtovoidablemarriageaspersection39(a)ioftheLMA.

CAUSESOFNONCONSUMMATION

A.WillfulRefusal.
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Express,impliedoneofthepartiesmakedifficulttoconstructsexualintercouse.

Husbandshoulduseappropriatetestandencouragementofhiswifesincethe

wifeisnotguiltyofwillfulrefusalifthehusbandhasfailedtodosoaspersection

39(b)oftheLMA.

NOTE.Iftherespondentshowsjustexcuseforhisrefusaltoconsummateheor

sheisaswellnotguiltyofwillfulrefusalforexamplewhenthewifeisintimeof

evolutionthisbyitselfcanbeconsideredasjustexcuse.InthecaseofBAXTERV

BAXTERitwasheldthatawiferefusaltoallowintercourseunlessherhusband

usedacondomwasnotarefusalonherpartytoconsummatethemarriage.

B.Biologicalincapacity.

Inorderforthebiologicalincapacitytobegroundfornullifyingthemarriagedue

tolackofconsummationthefollowinggroundsshouldbeconsidered.

 Thedefectsmustoccurredorhappenafterthemarriageiscontracted.

 Lackofknowledgeontheexistenceofdefects.

 Thedefectsmustbeincurablethatisincorrectable.

 Theremustnopostmarriageconsummation.

Standardsexualintercourseamountingconsummation.

 Sexualintercourseisordinaryandcomplete.Thatmeansdoesn’tmeans

partialandimperfect.

 Fullpenetration.

 Lackofsatisfactionisirrelevant.

 Wearingcondomisirrelevant.

 GoodLuncisimmaterial.Thatmeanstherespondentisincapableof

havingintercoursewithanotherpartner.

II.PermanentInsanityorMentalDisorder.

Ifthepartyatthetimeofceremonywasincapableofunderstandingthenatureof

themarriageanddutiesandresponsibilitiesbecamevoidableaspersection
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39(a)iioftheLMA.Mentaldisorderwillaffectthevalidityofmarriagewhenone

partyatthetimeoftheceremonywasincapableofunderstandingthenatureof

marriageandthedutiesandresponsibilitiesitcreates.

III.MistakeandFraud.

Coveatemptormeansletthebuyerbeaware.

Mistakeandfraudmayimpairconsent.Generallytherearethreetypesof

mistakesasfollows.

1.Mistakeastoidentity.

ForexampleXcontendedtocontractamarriagewithYbutunfortunately

conductedamarriagewithZ.Thismarriagelendervoidable.

2.Mistakeastostatus.

Thisisacommonmistakeastostatusmayneveraffectthemarriage.

3.Mistakeastoceremonyofmarriage.

ForexampleXintendedtoconductceremonyunderIslamicbutinsteadwas

conductedunderIndusmstyle.Thismayaffectthemarriageasthemistakeof

ceremonyaspersection16(2)boftheLMA.

IV.Duressorfearas

Thisaffectsconsentsinceonewenttomarriageatinmatethreatofdeathsoone

hastochosebetweenmarriageordeath,injuriestograve,aspersection16(2)aof

theLMA.

V.SexualtransmitteddiseasesorVenerealdiseases.

Diseaseswhichcanbetransmittedfromonepersontoanothersuchas

Gonorrhea,HIVaids,etc.Thismayaffectthevalidityofmarriageaspersection

39(a)iiioftheLMA.

VI.Pregnantbythethirdparty(PregnantPeralium).
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Immediatelyaftercontractingamarriagethehusbanddiscoveredthathiswifeis

alreadyconservedpregnantandthatpregnantisforanotherpersonotherthana

husbandthenthismarriagemaybenullifiedaspersection39(a)ivoftheLMA.

Soafterdiscoveredthatthewifehasapregnantahusbandisnotallowedto

consummateortohavesexualintercoursewithhiswife.Alsopregnantmaybe

conservedbythecontractofmarriage.Ifthepregnantdiscoveredbeforethe

marriagecontractthenthemarriagecannotbenullified.

VII.Lackofparentalconsent.

TheLMAprovidesfortheminimumageunderwhichapersoncancontracta

marriage.Underthisprovisionaneighteenandfifteenyearsoldmaleandfemale

respectivelycanenterintoamarriagecontractaspersection13(1)oftheLMA.

Butwherethefemaleisbelowtheageofeighteenyears,theparentorguardian

mustgiveconsentbeforethemarriageiscontractedaspersection17(1)ofthe

LMA.

Itfollowsthereforethatthemarriageshallbevoidableifthewifehadn’tattained

theageofeighteenyearsandconsentoftheparentwasnotsought.This

marriageshallonlybenullifiedifthecourtseesgoodandsufficientreasontoset

themarriageasideaspersection39(c)oftheLMA.

Thisistotheeffectthatthegirlatthisagecantgiverationaldecision.Underthis

ground,thedecreecanonlybegrantedifitisprovedthatthepetitionerwasfiled

beforethegirlhadattainedtheageofeighteenyearsaspersection96(1)bofthe

LMA.Ifthegirlattainstheageofeighteensheisdeemedunderthelawtohavean

independentdecisiontohermarriage.

BARSTODECREEOFNULLITY

Undercertaincircumstancesthedecreeofnullitymaynotbegranted.TheLMA

providesbarsunderwhichthepetitionermaybepreventedfromseekingadecree.
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Outstandingly,barsoperatetovoidablemarriageonlybecausevoidmarriagedo

notneedtheverdicttoputittoanend.

Voidablemarriagebasicallyneedssuchanordertosetasideaspersection96(1)

oftheLMA.Wherethebaroperatestodeterthepetitionerfrombeinggrantedthe

decree,themarriageremainsvalidthroughoutthelifetimeofpartiesunless

terminatedonothergroundssuchasdivorce.

I.Lapseoftime.

Adecreeofnullitymayberefusediftheproceedingswerenotinstitutedwithin

oneyearfromthedateofthemarriageaspersection96(1)(a)(i)oftheLMA.The

reasonforthisbaristoensurethattheparties’statusisnotleftindoubtfortoo

long.Itisunreasonableforthepetitionertoinstituteanullitypetitionafterletsay

tenyearsofmarriage.

Consequently,thereisnopowertoextendtheperiodevenifthepetitionerwas

unawareofthefactsthattheymadethevoidablemarriage.Forexamplethe

husbanddoesn’tdiscoverthedefectformorethanoneyearthathesinotthe

fatherofthechild,whichhiswifewascarryingatthetimeofthemarriage,he

can’tclaimanymatrimonialreliefatall.Hecanneitherbaseapetitionerfor

divorcenorpremaritalsexualintercourse.Iftimelimtcouldn’tapply,many

marriageswerelikelytobeaffectedasthemerelossofcorelovecouldprofferan

opportunitytodeceitfulspousestohuntforreasonstohalfthemarriage.

Meanwhile,lapseoftimeisnotabarinthecaseofinabilityorwillfulrefusalto

consummatethemarriagebecausethepetitionermayproperlytrytoovercome

theimpedimentoraversionforalongerperiodthanayear.

II.Knowledgeofthedefects.

Inallintentsthemarriagemustreceiveprotectionwhenitissettoexistand

shouldbetreatedasaspecialinstitutiononwhichoneshouldgothroughwith
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reasonablecareanddiligence.Itfollowsthatwhenapartyentersintoamarriage

contractfullyinformedthattheotherspousehasadefectwhichwouldotherwise

nullifyit,whenitturnsupthathewantstonullifythemarriagethecourtshould

stophimaspersection96(1)(a)iioftheLMA.

Thedecreemaybeultimatelybedeniedunlessthecourtissatisfiedthatthe

petitionerwasbadlyinformedofthefactsallegedatthetimeofmarriage.The

petitionercanpleadignoranceonlyifareasonablemaninhisshoescouldhave

doneso.Inotherwordsifitcouldappearsintheeyesofthecourtthatasa

reasonablemanheoughttoknowthefactsbeforethemarriageotherwiseitmay

provefailuretorenderthemarriagevoidable.Theprincipleof“buyersbeaware”

mayaswelloperateinmarriagecontracts.

III.Postdefectmaritalintercourse.

Asprovidedundersection96(1)(a)(iii)oftheLMAifyoudiscoverthedefectsofa

wifedon’tcontinuehavingsexualintercoursewithher.

IV.Attainmentofeighteenyears.

V.Approbationofmarriage.

Theoperationofthisprinciplewhichisknownas“approbation”or“insincerity”is

inpracticeconfinedtopetitionsallegingimpotenceorwillfulrefusal.Itprevents

thegrantofadecreetoapetitionerwhowithknowledgeoftheannulmentofhis

marriagetreatsitasvalidandsubsistingbeforeseekingtoannulit.

Preciselytheprincipleplaysitsrolewherethepetitioneroughttohavesetthe

marriageasidebuttreatsitaslegitimate.Soincasehewantstoannulitthe

decreemaybedenied.Inotherwords,thedecreeshallonlybegrantedifitis

provedthatthemaritalintercoursehasnottakenplacewiththeconsentofthe

petitionersincediscoverybythepetitionerofthefactallegedaspersection

96(1)a(iii)oftheLMA.
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Forexamplewherethepetitionerknewthattherespondentissufferingfrom

venerealdiseasesbutbehavesasifnoimpedimentexists,thecourtmaydeny

himadecree.However,thepetitionermaychallengethedecreebysubmitting

thathehadhopeoftreatmentorthattherewasnootheralternativethan

upholdinghismarriage.However,thisprinciplemaydependonthematerialfact

ofeachcase,directionorfindingsofthecourtmaybeimportant.

AlsoreferthecaseofPETTITVPETTIT1862VOL3ALLERNo.321

QUESTION:

Whomaypetitionfornullificationofmarriage?.

Whomaypetitionfornullificationisprovidedundersection97oftheLMA.

(a)Bothparties.

(b)Theinjuredparties.

(c)Theparentorguardianship.

DIFFERENCESBETWEENVOIDANDVOIDABLEMARRIAGE.

CASEDE-RENEVILLEVDE-RENEVILLE[1948]1ALLE.R56

Inthiscasethecourtgivesthedifferencebetweenvoidandvoidablemarriage.

Thesubstanceinmyview,maybethusexpressed,avoidmarriageisonethatwill

beregardedbyeverycourtinanycaseinwhichtheexistenceofthemarriageisin

issueasneverhavingtakenplaceandcanbesotreatedbybothpartiestoit

withoutthenecessityofanydecreeofannullingit,Voidablemarriageisonethat

willberegardedasvalidsubsistingmarriageuntiladecreeofannulmenthas

beenpronouncedbyacourtofcompetentjurisdiction.

Sotheotherdifferencesbetweenvoidandvoidableasfollows:

1.Avoidmarriagecanbenullifiedatanytimeevenafterthedeathoftheparties

howevervoidablemarriagecanbenullifiedduringthelifetimeoftheparties.

2.Voidmarriageneverexistedbutvoidablemarriageisvalidunlessanduntilis

nullified.
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3.Proceedingagainstvoidmarriagecanbecommencedbyanypersonbut

voidablemarriagecanbecommencedonlybypartiesofthemarriagethemselves.

4.Intermsofeffectsofvoidandvoidablemarriage:Whenthemarriageisvoidthe

followingfeatureswillbeobvious;

 Norightofinheritance.

 Norightofmainternance.

 Nodivisionofmatrimonialassertsofproperties.

 Childrenareillegitimate.

TheLMAdoesn’tspecificallyexplainsaboutmarriageceremonyofvoidmarriage

butinvoidablemarriagethereisapresenceofdivisionofmatrimonialassertsor

propertiesandChildrenarelegitimate.

EFFECTSONNULLITYDECREE.

Undersection98oftheLMAprovidedthatthedecreeofannulmentshallnot

render;

 Anychildofthemarriageillegitimate.

 EconomicconsequencestheLMAissilenceonthisfactorssotheLawof

ContractActisapplicable.

 Liabilitystand.

 Thenullitydecreewillnotaffectthecompetenceandcompellabilityof

spouseinLawofEvidence.

THELEGALEFFECTSOFTHEMARRIAGE,RIGHTS&OBLIGATIONSOF

MARRIAGE.

A.RIGHTS.

I.Rightsandconsortium.

Therightsarisesgenerallyfromtheinstitutionsofthemarriageandincludes

sirname,thisiswherebythewifeisallowedtousethatnameofhusbandeven

thoughthehusbanddied.
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II.Righttosexualintercourse,matrimonialformshousehelpsandsupportsfrom

eachothers,maritalconfidence,confidentiality(usiriwandoa),homesharingand

matrimonialservices.

Conditionsforprotectioninformation

 Necessityofconfidential.

 Impliedorsharedincircumstancesimposinganobligationsof

confidentiality.

 Evidenceincourt,apartytoamarriagecontractiscompetentbutnot

compellablewitness.

Reasonsforthatprotection

 Familyharmony.

 Protectsmaritalconfidence.

 Undesirable.

 Untrustworthress.

Thekindsoflove

 Iro-eroticlove.

 Platonicorfamilylove.

 Unconditionalloveortruelove(Agapelove).

 Affectionallove(Upendowakibinadamu).

B.OBLIGATIONS

I.Dutytocohabit,say,livetogether.Thisisdividedintotwocategories;

 Permanentcohabitationwherehusbandandwifestaytogether.

 Intermittentorperiodiccohabitationwherehusbandandwifedidn’tstay

togetheratall.

InTanzaniathelawissilencebutinEnglandithasbeenprovidedunderthelaw,

howeverbyimplicationsthereisadutytocohabitsandthisimplicationsis

perceivedundersection67oftheLMAwherepartiesmaydecidedtoliveapart.

Alsosection111oftheLMAwherethepartieswillnotbeunderthedutyto
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cohabitafterdecreeofseparationhavebeenprovided.Alsosection140ofthe

LMAprovidesthatthecourthasnopowertoforcethespousetolivetogether.

II.Contractualandliabilitytortuous

Before19thidentityofawifewasnotseparatedinEnglandasbothwereliving

jointlysection56oftheLMAisprovidedforthisthatiscontractualandtortuous

liabilities.

III.Dutytomaintain.

Thisisdividedintotwocategoriesnamely:

 Maintenanceduringmarriage.

 Maintenanceaftermarriage.

Maintenancehasbeenprovidedundersection63oftheLMAwhereitistheduty

ofthehusbandtomaintainhiswifeintermsofclothes,foodandother

accommodations.Alsoaspersection64oftheLMAifthehusbandfailsto

maintainhiswifehencethewifehasarighttotakeanyproceduretogether

requirementbutinthenameofhishusbandandthehusbandisrequiredtopay

thatbillandnototherwise.

CASEMISGRAYVLORDCATHCANTVOL38TLR562.

Thewifebrought8eveningdressesandthebilldirectedtoherhusbandbuthe

refusedbecausethereweretoomuchandalsohiswifeisrichthereforeshecan

payallthecostsinsteadofhim.Itwasheldasfollows;

1.Themarriageinitselfdoesn’tgivethewifetherighttopledgecreditinthe

nameofthehusbandautomatically.

2.Cohabitationgivesrisetotherightofthewifetopledgecreditinthename

ofhusband.

3.Qualityofthegoodsdependsonthestandardsofthelifeoftheparties.

4.Husbandcanavoidliabilitiesbyshowingthefollowinggrounds:

 Hehasexpresslywon’ttheseizemanorshopkeepernottosupply
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goodsonhiscredit.

 Wifewasalreadysuppliedwiththesamesufficiently.

 Wifewasgivensufficientallowanceormeansofbuyingthegoods

withoutcredit.

 Husbandhasforbiddennottopledgeoncredit.

 Wherethehusbandprovethattheordersalthoughwasfor

necessaryitwasexcessiveinextenttakingintoouraccountshis

income.

*****MAINTENANCEAFTERDISSOLUTIONOFMARRIAGE.*******

PROPERTIESRELATIONBETWEENPARTIESDURINGMARRIAGECONTRACT

TYPESOFPROPERTY

I.Personalproperty.

Marriagedoesn’tchangeownershipofpropertyheorshewillcontinuetoenjoy

hisorherownershipafterthemarriagecontract.Section60oftheLMA,however

underthelawwehaveseveralpresumptionsnamely;

 Presumptionoffacts.

 Presumptionoflaw.

Presumptionoffactsistheonewhichisraisedbutthesamecanbeproved

otherwise.Itcanberebuttedexampleeverypersonispresumedtobeinnocent

unlessprovedhisguiltyasprovidedundertheConstitutionoftheUnitedRepublic

ofTanzania.

Presumptionoflawistheonewhichcan’tbeprovedotherwise.Itcan’tbe

rebuttedexampleachildbeforetenyearsoldcan’tcommitanyoffenceas

providedunderthepenalcode.

Irrebuttablepresumption–NormallyfallsunderPresumptionoflaw.Section60(a)

oftheLMAprovidespresumptionoffactsthatpartieshaveownhisproperties
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acquiredintheirname.Section58isrelevant.

Section56oftheLMAempowerwomentohavearightasamantoacquire,holds

anddisposeofproperty.

Section61oftheLMAWhere,duringthesubsistenceofamarriage,eitherspouse

givesanypropertytotheother,thereshallbearebuttablepresumptionthatthe

propertythereafterbelongsabsolutelytothedonee.

II.Jointproperty.

Thishasbeencoveredundersection60(b)oftheLMAthatWhereduringthe

subsistenceofamarriage,anypropertyisacquiredinthenamesofthehusband

andwifejointly,thereshallbearebuttablepresumptionthattheirbeneficial

intereststhereinareequal.

Butsection59oftheLMAshowsthatbothwifeandhusbandhavetheequalright

regardingthehouse.

JointpropertyintheLandActitiscommonthatmorethanpersoncanacquire

land.IntheLandActtherearetwotypesofCo-ownershipwhichoriginatedfrom

Englandwhichmeanspossessionoflandbymorethanoneperson.InEngland

thereisCo-ownershipbutinTanzaniathereisco-occupancy.Undersection159

oftheLandActprovidestwotypesofco-occupancynamely;

 Occupancyincommon.

 Jointoccupancy.

I.Occupancyincommon.

Meansyouoccupyingincommonbutindividedsharesthatmeanseveryone

knownshispercentageaspersection159oftheLandAct.

II.Jointoccupancy.

Occupiestheyoccupiesinundividedsharethereforeallpartiestheyentitledto

acquirehundredpercentage.Thedeathofonepersonorpartytheremainingland
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isownedbythosewhoissurvivingorremaining.Noonewhoisentitledto

disposetoanotherunderoccupancyincommon.PartiesundertheLMAare

entitledtoacquirelandunderJointOccupancyothersmayacquirelandunder

jointoccupancyuponapprovalofthecourt.

Undersection161(1)oftheLandActthereisrebuttablepresumptionasto

ownershipofland.Itisprovidedthatthelandisacquiredbyspousefortheuseof

boththeremustbeapresumptionthatthelandisownedjointlythereforethe

registrationmustberegistereduponallnamesofpartiesexceptwhenoneof

themdidn’twanttoincludetheother.

Undersection161(2)oftheLandActprovidesthattheotherspouses,theland

whichisregisteredinthenameofspouseexclusively,sotheotherspousewilluse

thatlandunderthelawifthreethingswillhappen;

 Iftheotherwillshareeffortstoitsproductive.

 Iftheotherwillshareeffortstoimprovethatparticularland.

 Iftheotherwillassisttoupheldtheland(Tomakeitstayathisstandard).

Butheorsheisnotajointoccupancybutsheorhewillbeoccupancyincommon.

Readsection59(1)oftheLMAsinceitgivesalittlediscussiononhouse.

ENTICEMENTANDADULTERYSECTION72-74OFTHELMA

Themarriageisaninstitutionsothelawisprotectingtheinstitutionagainst

interferenceagainstthirdparties.

Adulterymeanstoinducethespousetolivetheother.Sotheaggrievedpartymay

gotothecourtandsuefordamages.Thishasbeenaccommodatedunder

section72oftheLMA.

Howevertheproceedingswillnotsucceedifthefollowingissuesarediscovered.

 Aggrievedpartyconsentedorconnivedatadulteryaspersection72(1)(a)

oftheLMA.

 Damagesforadulteryhavebeenclaimedinapetitionerfordivorceasper
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section72(1)(b)oftheLMA.

 Ifthedefendantdidn’tknowmaritalstatusofthepartneraspersection

72(2)oftheLMA.

Enticement,thishasbeencoveredundersection73oftheLMA.Butdamagesas

theresultofenticementwillnotbeawardedifthefollowingconditionsare

satisfied.

 Bytheconductoftheclaimantorcomplainant,thespouseleft.

 Ifthewifeleftatthesakeoftheparents.

PROVEOFADULTERY

 Penetrationisenoughtoproveadultery.ButinEnglandthereisagreat

legallawsthatevenshakinghandsisnotallowedsinceitamountsto

adulterytosomeextent.ThisisbecauseinEnglandtheyaregovernedby

laweachandeverything.

 Fraglentdelicto(whencaughtdoingtheaction)duringorimmediateafter

theact.

 Pregnancybyanotherman.

 Communicablediseases,sexualtransmitteddiseases,venerealdiseases.

ASSESMENTOFDAMAGES(HOWDAMAGESTOPART)

Factorstobeconsideredinmakingtheassessmentofdamagesareasfollows;

1.Damagesarejustforcompensationbutnottopunishthisisduetothefact

thatadulteryisconsideredasdefamation.

Alsoadulteryistheciviloffenceandnotacriminaloffenceorinotherwords

adulteryitisnotacrimebutitisacivilwrongs.Thecourtisnotaimingtopunish

buttocompensatebutinrealcasespunishmentscanbegivensincethereis

anotherpersonwhohasintentiontopunishthehusbandoftherespectivewife

andnottohavesexorpenetration.

2.Damageswillbaseontheactuallosstothehusband.
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3.Damagesdependsonthevalueofthewife.Thevalueofwifewilldependon

thefollowingcircumstances.

 Hercontributiontotheeconomiclifeofthefamily.

 Hercapacityhasahousekeeper.

 Herabilitygenerallyathome.

 Consortiumaspects.Herethemoralcharacterandaffection,hergeneral

qualitiesaswifeandmother.

4.Theinjurytohisfillings.

5.Thedamagestothefamilystates.

6.Theseriousnessofthedamagetothematrimonialandfamilylife.

7.Theconductofthehusbandsuchashashness,regulation,failuretometthe

matrimonialobligations.

8.Thecustomofthecommunitysinceothercustomadulteryisseenasnormal

thingsratherthancivilwrongs.

Generallytheassessmentofdamagesforadulteryaswellasenticementhave

beencoveredundersection74oftheLMA.

PARENTANDCHILD

I.ACHILD

Whoisachild?.

Generallythereisaconfusiononthedefinitionsofachildbymanywritersand

authors.Achildsometimesisrequiredtobejuvenile/nonadult,youngerpersons,

minor/infantchild.Allthesearepersonswhoarenotattainedtheageofthe

majority.

LAWSGOVERNSCHILDREN

ACCORDINGTOCHILDACTNO.21OF2009

Undersection4(1)ofthisAct,Achildasapersonbelowtheageof(18)eighteen

years.

ACCORDINGTOINTERPRETATIONOFLAWSACT[CAP1R.E.2002]
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Undersection4ofthisAct,Aminormeansapersonwhohasnotattainthe

apparentageof(18)eighteenyears.

ACCORDINGTOTHEADOPTIONOFCHILDRENACT[CAP335R.E2002]

Undersection2ofthisAct,"child"meansapersonundertwenty-oneyearsofage,

butdoesnotincludeapersonwhoisorhasbeenmarried.

ACCOURDINGTOTHELAWOFMARRIAGEACT[CAP29R.E.2002]

Undersection2ofthisAct,Infantorinfantchildmeansachildwhohasnot

attainedtheageof(18)eighteenyears.Italsoincludeadaptedchild.

ACCOURDINGTOTHEAGEOFTHEMAJORITYACT[CAP43R.E2002]

Undersection2ofthisActprovidesthat,EverypersondomiciledinTanzaniashall

attainfullageandceasetobeunderanydisabilityofminorityatthebeginningof

theeighteenthanniversaryofthedayonwhichhewasborn.

ACCOURDINGTOTHEMINIMUMSENTENCEACT[CAP90R.E.2002]

Undersection2ofthisAct,"juvenile"meansanypersonundertheapparentageof

(18)eighteenyears.

ACCOURDINGTOTHECRIMINALPROCEDUREACT[CAP20R.E.2002]

Undersection2ofthisAct,"child"meansapersonwhohasnotattainedtheage

of(16)sixteen.

AlsounderthisActwithinthesamesection,"adult"meansapersonoforabove

theageofsixteenyears.

ACCOURDINGTOTHEPRISONSACT

Achildisapersonbetweentheapparentagesof(16)sixteenand(21)years.This

childisconsideredtobeyoungerprisoner.

THECHILDRENANDYOUNGPERSONSACT[CAP13R.E2002]

Undersection2ofthisAct,"child"meansapersonundertheageof(12)twelve
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years.

Alsoprovidesthatachildrenistheyoungerpersonwhoisinbetween(!2)twelve

yearsofageormorebutundertheageof(16)sixteen.

THECORPORALPUNISHMENTACT[CAP17R.E.2002]

Undersection2ofthisAct, "juvenile"meansapersonundertheageof(16)

sixteenyears.

THECHILDREN'SHOMES(REGULATION)ACT[CAP61R.E2002]

Undersection2ofthisAct, "child"meansapersonundertheageof(18)

eighteenyears.

ACCOURDINGTOTHEDAYCARECENTRESACT[CAP180R.E.2002]

Undersection2ofthisAct,"child"meansapersonoftheageofbetweentwoand

sixyears.

"daycarecentre"meansanypremises,otherthananapprovedschool,a

children'shomeoranurseryschool,wherefifteenormorechildrenarereceivedto

becaredforandmaintainedduringdaytimeintheabsenceoftheirparentsor

guardians.

ACCOURDINGTOTHETANZANIACITIZENSHIPACT[CAP357R.E.2002]

Undersection3ofthisAct,"minor"meansapersonwhohasnotattainedtheage

ofeighteenyears.

ACCOURDINGTOTHEEMPLOYMENTACT [CAP366R.E.2002]

Undersection2ofthisAct,"child"meansapersonundertheapparentageof

fifteenyears.

ACCOURDINGTOEMPLOYMENTANDLABOURRELATION

Achildisapersonundertheageof(14)fourteenyearsprovidedthatforthe

employmentindangeroussectorsachildmeansapersonunder(18)eighteen

years.
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ACCOURDINGTOTHEPRIMARYSCHOOLRULES

Aschoolchildmeansanychildwhohasattainedtheageof(7)yearsand

includesanychildwhoispursuingprimaryschooleducation.

BIOLOGICALMEANINGOFACHILD

Achildistheyoungpersonorhumanbeingbelowtheageoffullphysical

development.

II.PARENTOFACHILD

Aparentofachildisthenaturalorlegalmotherorfatherofachild.Butthe

advancementofscienceandtechnologyhasmadedifficultiestodefinewhoisa

parentofachildbecauseofthemodernartificialfertilization.

HOWTOPROVEPARENTAGE

A.PROOVINGOFMOTHER

Themotherofachildcanbeprovedunderthreedifferentways:

 Witnessesatbirthorderiverness.

 Resemblance(Kufanana).

 DNAtest(scientificmechanismwhichissufficient).

PROBLEMOFPROVINGTHEMOTHER

 Changeofchildreninmaternityhospital.

 Deathofparents,wherebyDNAtestcan’tappliedwhentheparentshas

alreadypassedaway.

 Misplacementofgeneticmaterials.

 Prostitution.

 Costsandaccuracyofgeneticexamination.

B.PROVINGOFFATHERHOOD

Therearetwotypesoffatherhoodnamely:
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 Putativefather.

 Legalfather.

Putativefather,thisisanaturalfatherofachild.

Legalfather,thisreferstoafatherhoodbyadoption.

WAYSOFPROOVINGTHEFATHERHOOD

 Circumstantialevidence.

Thisrefertoopportunities,chances,andconductsofpartiesatthematerial

time.

 DNAtest.

 Resemblance(Sometimesitisveryeffectivebutontheotherhandisnot

effective).

 Presumptionpaternity.Thisisraisedundersection121oftheLawof

EvidenceAct.

REBUTTEDPRESUMPTION

Thispresumptionraisedundersection121oftheLawofEvidenceActcanbe

rebuttedonthefollowingcircumstances;

 Absenceofthehusbandatthematerialtime.

 Impotence(Provethatahusbandisn’tbiologicalcompetenttodosexual

intercourse).

ADOPTION

Adoptionistheprocessoftakingachildofotherparentintoonesorfamily

becomeitslegalparent.Adoptionrepliedpermanentlynaturalparentsofanyright,

duties,inrespectoftheirchildrenandveststhemintotheiradaptors.

REASONSFORADAPTION

 ToassistchildrenwithsocialorEconomicproblems.

 Tomitigatetheproblemoflackofchildren.

 Adaptioncanbemadefornaturalloveandaffection.Thatmeanssomeone



-34-

canadmirethechildandproceedtomakeadaption.

 Toputtoanendillegitimatechild.

CONDITIONSFORADAPTION

Thisconditionofadaptionhasprovidedundersection4oftheAdaptionofChild

Act.Thisconditionbasedon;

 Ageoftheapplicant.

 Relationwithachild.

 Gender.

 Consent.

 Byparentorguardian.

 Byaspouse.

 Residenceoftheapplicant.

 Priorpossessionofthechild.

FACTORSFORCONSIDERATIONBYTHECOURTTOORDERPETITION

 Whethertheconsentbytheparentisfreelygiven(freeconsentbythe

parents,inducementofanykinddidn’tattained).

 Wishesandthebestinterestofthechild.

 Whetherthereisnoinducement(Interference)bythethirdparty.

Readsection6&5arerelevanttotheabovefacts.Alsoadaptionmustbe

registeredasprovidedundersection16-20oftheAdaptionofChildAct.

NOTE:ItisonlytheHighCourtwhichcananalyzetheadaptionage.

Offencesconcerningadaptionisprovidedundersection21oftheAdaptionof

ChildAct.

EFFECTSOFADAPTION

 Changeofrightsandobligationsinrespectwiththechild.

 Achildhasfullrightsfromtheadaptors.
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 Thechildandadaptorstheyareunderprohibitedrelationsforthepurpose

ofmarriage.Thisisprovidedundersection14oftheLMA.

 Maintenanceoraffiliationorderwillnotoperateprospectively.

 Thechildbecamealegalchildoftheadaptors.

RETIFICATIONOFADAPTIONORDERS

Collectionofadaptionorderiscoveredundersection18oftheAdaptionofChild

Act.Inthematterofadaptionordinancesubjectinfantbythenameof

RAMESHRAJPUTVMRSSUNANDARAJPUT1988TLR96

Thiscaseconcernedcustodyofachildoftwoyears.Thehusbandappliedtothe

DistrictCourtforanorderofcustodyofthechild.Themotherofthechildhad

goneawaytoherparentsandrefusedtoreturntoherhusbanduntilcertain

conditionshadbeenmet.Beforethetrialcourtwas anaffidavitbythehusband,

acounteraffidavitbythewifeandareplytothecounteraffidavitbythehusband.

Theaffidavitbythewifewasinfactsworntobyheradvocate.

TheDistrictCourtdecidedinfavourofthehusband.Onappeal,thisdecisionwas

overturnedbytheHighCourt.Thefirstappellatecourtalsoawardedmaintenance

in thesumofShs.3000/=permonthtobepaidbythehusbandforthechild.On

appealtotheCourtofAppealofTanzaniacounselfortheappellanthusband

submittedthatthecounteraffidavitshouldnotbelookedatasitwaspure

hearsayhavingbeendeponedbythewife'sadvocate.Noobjectionwasraised

bytheappellantatthetrialcourttotheadmissibilityofthecounteraffidavitonthe

groundthatitwashearsay.Theappellantalsoattackedthequantumof

maintenanceawardedbytheHighCourt.

MUSTAFAJJA,MAKAMEJJA,OMARJJAHeldasfollows:

 Themostimportantfactorincustodyproceedingsisthewelfareofthe
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child.

 Aninfantchildoftwoshouldbewiththemotherunlesstherearevery

strongreasonstothecontrary.

 Inthecircumstancesofthiscasenostrongreasonshavebeenadvanced

to rebutthepresumptionthataninfantbelowtheageofsevenyears

shouldbewiththemother.

 Thesumfixedasmaintenancewasmanifestlyexcessiveandwasnot

supportableonanyevidence.

 Bynotobjectingtoadmissibilityofthecounteraffidavitatthetrialcourt

theFappellant,onthebasisofsomethinginthenatureofanequitable

stoppel,hadwaivedhisrighttoobjecttotheadmissibilityofhearsay

evidenceinthisappeal.

VIOLETISHENGOMAKAHANGWAANDJOVINMUTABUZIVTHE

ADMINISTRATORGENERALANDMRS.EUDOKIAKAHANGWA1990TLR72

InanapplicationfordirectionstheHighCourtdirectedthatthelifestyleofthe

deceasedatthetimeofhisdeathwas governedbythetraditions,customsand

practicesoftheBahayatribetowhichhe(thedeceased)belonged,therefore,the

lawapplicableinadministeringthedistributionoftheestatewasthecustomary

lawoftheBahaya.

TheHighCourtfurtherdirectedthatsincethefirstappellantwasnotlawfully

marriedtothedeceasedbecausethe previousmonogamousmarriagetothe

secondrespondentwasstillsubsisting,the2issuesofthedeceased's

cohabitationwiththefirstappellantwereillegitimatechildrenwhounderthe

applicableBahayacustomarylawdidnotlegallyqualifyfordistribution,because

anillegitimatechildcannotinheritfromthefather'ssideuponhisdying intestate.

OnappealtotheCourtofAppealagainstthedirections.

Held:

 InadministeringtheestatetheAdministrator-Generaldoesnothaveto
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appearinthePrimaryCourtforanypurposebecauseheisnotactingasan

advocaterepresentingaparticularparty.Allthatisrequiredofhimisto

distributetheestatetoallthosewhoqualifyfordistribution.Incaseheruns

intoadifficultyhemayturntotheHighCourtfordirection.

 Underparagraph43oftheLocalCustomaryLaw(Declaration)(No.4)Order,

1963,G.N.No.436asappliedtotheBahayatribevideG.N.No.605of1963,

anillegitimatechildcannotinheritfromthefather'sside uponhisdying

intestate.

 AchildasdefinedundertheLawofMarriageAct,1967doesnotincludean

illegitimatechild,thustheword"children"insection129(1)oftheLawof

MarriageActdoesnotincludeillegitimatechildren;

 Aputativefather'sobligationtohisillegitimatechildrenispersonaland

endswithhisdeath.Itdoesnotsurvivehimandcannotattachtohis

estateuponhisdyingintestate.

CUSTODYOFCHILDREN

Custodyofchildreniscoveredundersection125oftheLMA.Butthecustodyof

childrenisgovernedbytheprincipleofbestinterestofthechild(Principleof

welfareofthechild).

POWEROFTHECOURT

Custodymaybevestedfirstlytotheparentseithermaleorfemaleparents

howeverthecourtmaydeclarethecustodyofchildrenofeitheroneoftheparents

orthethirdparty.

Butaspersection125(2)oftheLMAitmandatorythatindecidinginwhose

custodyaninfantshouldbeplacedtheparamountconsiderationshallbethe

welfareoftheinfantand,subjecttothis,thecourtshallhaveregardto–

 Thewishesoftheparentsoftheinfant.

 Thewishesoftheinfant,whereheorsheisofanagetoexpressan

independentopinion.
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 Thecustomsofthecommunitytowhichthepartiesbelong.

Alsothereshallbearebuttablepresumptionthatitisforthegoodofaninfant

belowtheageofsevenyearstobewithhisorhermotherbutindecidingwhether

thatpresumptionappliestothefactsofanyparticularcase,thecourtshallhave

regardtotheundesirabilityofdisturbingthelifeoftheinfantbychangesof

custodyaspersection125(3)oftheLMA.

Butontheotherhandwheretherearetwoormorechildrenofamarriage,the

courtshallnotbeboundtoplacebothorallinthecustodyofthesamepersonbut

shallconsiderthewelfareofeachindependentlyaspersection125(4)oftheLMA.

CONDITIONSFORSUBJECTTOADAPTION

Thecourthasawidenpowerforanyconditionifthecourtthinksissufficientand

subjecttosuchconditions,ifany,asmayfromtimetotimeapply,shallentitlethe

persongivencustodytodecideallquestionsrelatingtotheupbringingand

educationoftheinfant aspersection126(1)oftheLMA.

Butaspersection126(2)oftheLMAanorderforcustodymaycontainthe

followingconditions:–

 .Containconditionsastotheplacewheretheinfantistoreside,astothe

mannerofhisorhereducationandastothereligioninwhichheorsheis

tobebroughtup;

 .Providefortheinfanttobetemporarilyinthecareandcontrolofsome

personotherthanthepersongivencustody;

 .Providefortheinfanttovisitaparentdeprivedofcustodyoranymember

ofthefamilyofaparentwhoisdeadorhasbeendeprivedofcustodyat

suchtimesandforsuchperiodsasthecourtmayconsiderreasonable;

 .Giveaparentdeprivedofcustodyoranymemberofthefamilyofaparent

whoisdeadorhasbeendeprivedofcustodytherightofaccesstothe
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infantatsuchtimesandwithsuchfrequencyasthecourtmayconsider

reasonable;or

 .ProhibitthepersongivencustodyfromtakingtheinfantoutofTanzania.

CASESREFFEREDUNDERTHATISSUE:

MARIAMTUMBOvHAROLDTUMBO1983TLR293

ThepartiestothisproceedingweremarriedunderChristianritesin1958andhave

sevenissuesofthemarriage.Thepetitionersoughtdissolutionofmarriage

allegingadultery,crueltyanddesertion.Shealsoprayedforcustodyofthe

youngestfivechildrenandforthedivisionofassets.Therespondenthascross-

petitionedfordivorce,allegingcrueltyanddesertion.Healsoprayedforcustody

oftheyoungestthreechildren.

LUGAKINGIRAJHeldasfollows:

 Underparagraph(f)oftheprovisotos.101oftheLawofMarriageAct,

1971thecourtmaydispensewithreferencetotheMarriageConciliatory

Boardwhereitissatisfiedthatthereareextraordinarycircumstances

whichmakereferenceimpracticable;

 Itisonethingtotolerateaspouse'smisconduct,itisanothertoputupwith

theconsequencesthereof;incontemplationofthisthelegislatureenacted

s.85oftheLawofMarriageAct,1971thatevidenceofmisconductbya

husbandorawifeshallnotbeinadmissibleinanymatrimonialproceeding

onthegroundthatthemisconductwascondonedbytheaggrievedspouse.

 Whenreprehensibleconductordeparturefromthenormalstandardsof

conjugalkindnesscausesinjurytohealthoranapprehensionofit,itis

crueltyifareasonableperson,aftertakingdueaccountofthe

temperamentandalltheotherparticularcircumstances,wouldconsider

thattheconductcomplainedofissuchthatthisspouseshouldnotbe

calledontotolerateit.

 Itissettledthatwhereonespousebehavesinsuchamannerthatthe
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otherisvirtuallycompelledtoleave,theformermayinlawbethedeserter;

itisimperativefortheretobeconductwhichamountstodismissalfrom

theconsortium.

 Inmattersofcustodythewelfareoftheinfantisofparamount

consideration,butwheretheinfantisofanagetoexpressanindependent

opinion,thecourtisobligedtohaveregardtohisorherwishes.

 Inaccordancewiths.114(2)(b)oftheLawofMarriageAct,1971,thecourt

isrequiredinexercisingitspowerofdivisionofassetstohaveregardtothe

extentofcontributionsmadebyeachpartyinmoney,propertyorwork

towardstheacquiringoftheassets;housekeepingisaconjugalobligation

andcannotbeequatedtoworkwhichreferstothephysicalparticipationin

theproductionoftheassetitself.

RAMADHANIOMARIvFATUMAMAHUMBI1983TLR227

Thepartieshadbeenmarriedin1972andcohabiteduntil1974whenthe

respondentdesertedtheappellanttakingalongwithheronechildoftheir

marriage.Twomorechildrenwerebegottenwiththeappellantduringtheperiod

ofseparation.In1982therespondentpetitionedfordivorcewhichwasgrantedon

proofofthelongevityoftheseparation.

Thecustodyofthetwoelderchildrenwasgiventotheappellant.Theyoungest

waslefttotherespondentandtheappellantwasorderedtopaymaintenancefor

it.Therespondentsubsequentlyinstitutedproceedingsclaimingcompensationof

Shs.4,000/=forhavingmaintainedthosechildren.Therespondentlostinthetrial

court,butsucceededinasubsequentappealtotheDistrictCourt.Fromthat

decisiontheappellantbroughtthisappeal.

LUGAKINGIRAJHeldthat:

Awomancannotclaimorreceivecompensationformaintainingachildshehas

willfullyremovedorkeptfromthefather'scustody.
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NB:ThereisapresumptionthatunderIslamiclawachildunder(7)sevenyearsis

vestedinterestonhisorhermother(Putundercustodyofhermother).The

burdenofproofisagainstwhoisagainstthepresumption.Thishasbeen

explainedinthecaseof

ABDULRAHMANSALIMMSANGIvMUNIRAMARGARET1984TLR133

Theappellantandrespondentweremarriedin1975accordingtoMoslemrites

andtheirmarriagewasdissolvedin1982byIslamic'talaks'effectedbythe

appellantupontherespondent.Therespondentwasgrantedthecustodyoftwo

childrenofthemarriageagedtwoandfivebytheKadhi'scourtinZanzibar.The

appellantnowobjectstothegrantofcustodyofchildrentotherespondent.

MUSTAFAJAHeldthat:

AccordingtoIslamiclawinfantswhohavenotyetattainedtheageofsome

understanding,whichisusuallytakentobeseven,areleftinthecustodyoftheir

mothersprovidedtheysatisfythefollowingsevenconditions.

 Themothermustbeofsoundmind.

 Sheisafreewoman,notaslave.

 Sheshouldhaveareligion(Islam).

 Sheshouldhavetheabilitytobringupchildren.

 Sheshouldbefaithful.

 Shehastobesingle.

 Shemusthaveadomicile.

PARENTALRIGHTANDDUTIES

Generallythesearerights,power,duties,authoritiesandresponsibilityvestedin

theparentorguardianofthechild.Theserightsanddutiesdifferaccordingtothe

needsandcircumstances.

FEATURESOFARIGHTANDDUTIES
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I.Theyarecenteredonthecareandupbringingofthechild.

II.Dependsonwhosecustodythechildisvested.

III.Dependsontheageofthechild.

CASEHEWERVBRYANT1970VOL1QB357.

LordDeningexplainedthatParentalresponsibilityisadwindlingrightwhichthe

courtwillestatetoenforceagainstthewishesofthechild,theorderheis.Itstarts

withtherightorcontrolandendswithlittle.Moreadvise.

SOMERIGHTSANDDUTIESOFTHEPARENTS

ThisiscoveredundertheLMAandAdaptationofChildAct.Soundersection

126(1)oftheLMAprovidesdifferentrightstobeenjoyedbythechildasfollows:

 Achildisentitledtoeducation.

 Achildisentitledtoaccommodation.

 Achildisentitledtomedicaltreatment.

 Achildisentitledtomaintenance

 Achildisentitledtohaveaname.

H/W:Section5oftheChildActuptosection15ofthechildActexplainstherights

tobeenjoyedbyachild.

MATRIMONIALPROCEEDING

JURISDICTIONOFTHECOURTINMATRIMONIALPROCEEDING.

 Matrimonialproceedingsincludes

 Anobjectiontomarriage

 Petitionfordivorce,separationorannulment.

 Petitionformaintenanceofthechild.

 Adeclaratoryapplication.

 Originaljurisdiction.

InmatrimonialproceedingjurisdictionisconcurrentlyvestedonHighCourt,

ResidentMagistrateCourt,DistrictCourtandPrimaryCourtaspersection76of
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theLMA,Butthissectioniscontraveneswithsection13oftheCivilProcedure

CodeActwhichprovidesasfollows:

“……..Everysuitshallbeinstitutedinthecourtofthelowestgradecompetenttotry

itand,forthepurposesofthissection,acourtofaresidentmagistrateanda

districtcourtshallbedeemedtobecourtsofthesamegrade….”

ButtheLMAisthesuperiorthantheCivilProcedureCodeActthereforeTheLMA

willprevail.SoyoucandecidetofileacaseinthePrimaryCourtorotherCourtas

thepersonthinksfit.Anaggrievedpartybyanydecisionororderofacourtofa

residentmagistrate,adistrictcourtoraprimarycourtinamatrimonialproceeding

mayappealtherefromtotheHighCourtaspersection80(1)oftheLMAbutthis

sectionwasrepealedbyActno.15of1980byMiscellaneousAmendmentAct.

NowthecurrentlawisthattheaggrievedpartyfromthePrimaryCourtmay

appealtotheDistrictCourt,fromtheDistrictCourttotheHighCourt.Timefor

appearis(45)fortyfivedaysaspersection80(2)oftheLMA.Alsoappealagainst

declaratorydecreeshouldbemadewithin(90)ninetydaysunlessthatappealis

nullandvoid.

AppealagainstthedecisionororderoftheHighCourtinitsappellatejurisdiction

maybemadeonanygroundoflawormixedlawandfacts

HOWTOMOVETHECOURT

Forthepurposeofmatrimonialproceedingbymovebypetitionorchamber

summonsasprovidedundersection81oftheLMA.Butagainyoucanmovethe

courtbyapplicationasprovidedunderGovernmentNoticeNo.310of1964under

Rule15(1).

Proceedingmustbeconductedinanopencourtunlessthereisexceptionsas

follows.

 Wherethereisspecialexceptioncircumstances.

 Whenthesubjectmatteriswishesoftheinfantorcustodyaspersection

125(2)boftheLMA.
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Butundersection108(a)oftheLMAthecourtshallinquireInquisitorialapproach

insolvingthematterandthisconditionitismandatoryandnotoptional.Alsoitis

providedundersection110(2)oftheLMAthatwherethereisacrossofdivorce

thecourtcan’tentertainthemsimultaneously.

ASPECIALCASEINMATRIMONIALPROCEEDING

ThisisprovidedunderRegulation40oftheLawofMarriage(Matrimonial

Proceedings)Rulesof1971.Amagistratemayfacedifficultiesinaccountingthe

problemsandapplicationoflawinsolvingthedisputes.Themagistratewilldraw

thestatementoffactscompliedthedoubtandthenmaysendittotheHighCourt

forthesolution.

DIVORCE.

Section12oftheLMAprovidesthatthemarriageissubsistsuntildeterminedby:

 Bythedeathofeitherpartythereto.

 Byadecreedeclaringthatthedeathofeitherpartytheretoispresumed.

 Byadecreeofannulment.

 Byadecreeofdivorce.

 Byanextra-judicialdivorceoutsideTanzaniawhichisrecognisedin

Tanzaniaundertheprovisionsofsection92oftheLMA.

NOTE:Divorceisonlyissuedbythecourtandnototherwise.

TYPESOFDIVORCE

 Legaldivorce

 Extrajudicialdivorce

REQUIREMENTSORFORGRANTINGDIVORCEINTANZANIA

I.Theconditionontimeascoveredundersection100(1)oftheLMA.Thatthe

marriageshallsurvivefor(2)yearsunlesswiththeleaveofthecourt.

II.ReferenceonReconciliationBoardasprovidedundersection101oftheLMA

butthereisexceptionstothatsection101thatthisrequirementshallnotapplyin

anycase
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 Wherethepetitionerallegesthatheorshehasbeendesertedby,anddoes

notknowthewhereaboutsof,hisorherspouse.

 WheretherespondentisresidingoutsideTanzaniaanditisunlikelythathe

orshewillenterthejurisdictionwithinthesixmonthsnextensuingafter

thedateofthepetition.

 WheretherespondenthasbeenrequiredtoappearbeforetheBoardand

haswillfullyfailedtoattend.

 Wheretherespondentisimprisonedforlifeorforatermofatleastfive

years..

 Wherethepetitionerallegesthattherespondentissufferingfroman

incurablementalillness.

 Wherethecourtissatisfiedthatthereareextraordinarycircumstances

whichmakereferencetotheBoardimpracticable.

III. Themarriagemustbeprovedtohavebrokendownirreparablyasper

section99oftheLMA.

IV.Mannerofinstitutingproceedingsthatisbypetitionthroughpetitionis

limitedtosuperiorcourtotherthanPrimaryCourt.ForPrimaryCourt

proceedingsofcivilnaturenormallyinstitutedinthePrimaryCourtalthougha

differentregisteristobeusedthatismatrimonialcauseofregisterinsteadof

civilregister.

InTanzaniawehaveonlyonetypeofdivorcethatislegaldivorcebutthe

marriagecanbedivorcedinextrajudicialdivorceinoutsideTanzaniaand

cometoberegisteredinTanzaniabutthatdivorcecan’tbegrantedin

TanzaniabutoutsideTanzania.

CASEREFEREDUNDERTHISREQUIREMENTS

ATHANASMAKUNGWAVDARINIHASSANI1983TLR132

ThisisanappealagainstthejudgmentoftheDistrictCourtatKisutuinwhichthe
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learned DistrictMagistratereversedthejudgmentofKinondoniPrimaryCourt

andgranteddivorcetotherespondentinthisappeal.ThePrimaryCourthad

dismissedthepetitiononthegroundthattherewasnoreferencetothe

ConciliationBoardpriortothefilingofthesuit.

TheDistrictCourthadfoundthatthemarriagebetweenthepartieshadirreparably

brokendownandthatexhibit3(whichwasintheformofaletter)inthetrialcourt

wasadocumentfromtheConciliationBoardshowingthatthematterhadbeen

referredtothem.Themainissuesonappealarewhetherthemarriagehadbroken

down irreparablyandwhetherthematterwasreferredtotheConciliationBoard

priortothefilingofthepetitionfordivorceinthePrimaryCourt.

BAHATIJHeldasfollows:

 Wherethepetitionisfoundedexclusivelyonthepetitioner'sownwrong-

doingIintheabsenceofanyspecialreasonadivorcedecreeshouldnot

begranted.

 Wherethereisnocertificatewithinthemeaningofs.101oftheLawofA

MarriageAct,1971fromtheConciliationBoardindicatingitsfailureto

reconcilethespousesapetitionfordivorcebecomesincomplete.

HALIMAATHUMANIVMAULIDIHAMISI1991TLR179

TheappellantsuccessfullyappliedfordivorceatUteminiPrimaryCourtinSingida

District,againstherhusband,therespondent.Shesoughtdivorceontheground

ofcrueltyonthepartofherhusband.ThetrialCourtwassatisfiedthatthe

husbandhadtreatedhiswifewithcrueltyandgrantedtheapplicationfordivorce.

TherespondentsuccessfullyappealedtotheDistrictCourt.Thedistrict

magistratereversedthedecisionofthePrimaryCourtfortworeasons.First,that

asthecouplewasIslamic,thebodythatattemptedtoreconcilethemhadno

jurisdictionasit wasnotanIslamicbody.

Second,thattheMarriageConciliatoryBoarddidnotcertifythatitfailedto

reconciletheparties.TheappellantappealedtotheHighCourt.
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MWALUSANYAJHeldthat:

 ThemerefactthattheBoardthatreconciledthepartieswasnotaMoslem

ConciliatoryBoarddidnotrenderthereconciliationanullity.

 Undersection101(f)oftheLawofMarriageActthecourtmaydispense

withreferencetoaMarriageConciliatoryBoardifitissatisfiedthatthere

areextraordinarycircumstanceswhichmakereferencetotheBoard

impracticable.

 Theappellanthadsucceededtoprovethatthemarriagewasbrokendown

beyondrepair.

InTanzaniaitisonlythecourtwhichcanputthemarriagetoanendordeclare

divorce.Thereisonlyasinglegroundfordivorcethatisirreparablybreakingdown

ofthemarriage.

CONCEPTOFIRREPERABLEBREAKINGDOWNOFMARRIAGE

Before1938thelawondivorcebasedonpunishingthesinner.Divorcewas

granteduponprovingmatrimonialoffencesbutthereafterthepositionchanged

weretheissuewasnotwhoisguiltyratherthanhowtoassistthepartiestosettle

therelationsamicably.InEnglandafter1945morereformsweremadethatis

divorcewhichwasgrantedaimingnottopunishortorewardanyparty.

Laterin1960’stheconceptofirreparablebreakingdownofthemarriagewas

introducedandmaintainedsubsequently.InTanzaniatheconceptwasadoptedin

1971andthesameisreflectedundertheLMA.Thecourtbasingontheconcept

mustconsidercircumstancesofthepartiesandtheirhistoricalbackground.Itis

aftertheLMAandoutofthenatureoftheproblemthecourtmayproceedto

gagethenatureofthebreakdownofthemarriage.Thecourttoinquireintofacts

causing(undesirable)matrimonialdifficulties.Thissystemisinlivewith

inquisitorialapproach
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EVIDENCESTHATTHEMARRIAGEHASBROKENDOWN

Thisevidenceshasbeenprovidedundersection107(2)oftheLMA.This

evidencesincludesthefollowing:

I.ADULTERY,SECTION107(2)aOFTHELMA.

Thisisalsocoveredundersection72-74oftheLMAtogetherwithsection108of

theLMA.TheoldpositionofEnglishlawprovidesthatitisonlythewomanwho

wascommittingadulteryandnotmancoverts.

CASESREFERED:

JUMANNEJINGIVNJOKAKIDUDA1984TLR51

TheappellantlostinthePrimaryCourtandtheDistrictCourtinanactionfor

damagesforadulteryandthereforeappealedtotheHighCourt.

Held:

Asuitbroughtundersection72oftheLawofMarriageAct,1971shallbe

dismissedifthedefendantsatisfiesthecourtthathedidnotknowandcouldnot

byexerciseofreasonablediligencehaveknownthatthepersonwithwhomheor

shecommittedtheactofadulterywasmarried.

JUMAMISANYAANDANOTHERVLISTANDURUMAI1983TLR245

TherespondentsuccessfullysuedthefirstappellantinaPrimaryCourtfor

adulterousassociationwithhiswife.Theappellantpaidshs.1,000/=and

promisedtostoptherelationship.Buttherelationshipcontinuedandthe

appellantmarriedthesecondappellant(respondent'swife)accordingtoIslamic

rites.

Therespondentfiledanother actionandclaimedShs.5,000/=foradultery,Shs.

5,000/=asspecialdamages,costsofthesuitandmesneprofitsofShs.1,000/=

permonthforadulteryfromthedateoffilingthesuittilldivorcewasgranted

betweentherespondentandthesecondappellant.Inanex-partejudgmentthe

DistrictCourtenteredjudgmentfortherespondentasprayed.Theappellants'
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applicationtosetasidetheex-partejudgmentwasrefused,andtheyappealed

againsttheruling.Oneofthegroundsofappealarguedinfavourofthe

appellantswasonthemeritsoftheDistrictCourt'sjudgmentallowingallthe

reliefsasprayed.

Held:

 Damagesforadulteryareawardedontheprinciplethattheyaretobeby

wayofcompensationforthehusband'slossandinjury,andnotbywayof

punishmentoftheadultererforhismisconduct;

 Wherespecialdamagesareclaimedtheymustbeprovedinevidence.In

thiscasenospecialdamageswereproved;

 "mesneprofits"arenotaheadofdamagesallowedinadulterycases.

MAFURUMAGABANYAVJOSEPHMULYA1987TLR22

ThiswasanappealfromtheDistrictCourtofBundaagainstquantumofdamages

assessedbyDistrictMagistrate.Therewasenoughevidencethattheappellant

waslivingwiththerespondent'swifeafterinducinghertodeserttherespondent.

Thetwohadpreviouslybeenfoundcommittingadulteryinconsequenceofwhich

therespondentwasbroughttocourtandadjudgedtopaydamagestothe

appellantincivilcaseNo.124/1984.Thepartiesinthiscasedonotbelongtoone

community.OneisaMsukumaandtheotheraMruriandtherewasnothingto

showthattherelevantcustomofWasukumacorrespondstothatofWaruri.

MAPIGANOJHeldthat:

 Underthelaw,damagesforadulteryorenticementisinthediscretionof

theAcourtandintheexerciseofitsdiscretionthecourtisobligedtopay

dueregardtoanyrelevantcustomofthecommunitytowhichtheparties

belong;

 thiswasaseriouscaseofenticementandadulteryandthatisa

circumstance whichthecourtcanproperlytakeintoaccountwhen

assessingdamages;
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 Damageswhichwereawardedinthiscasenamelytwelveheadsofcattle

wereexcessiveandtheawardcontainedanelementofpunishmentwhich

isnotpermissibleinlaw;

 Anawardoffiveheadofcattleshouldhavemetthejusticeofthiscase.

Adulterywillbeofnotaffectifaspouseisenticedorconsentedordidn’tnotcare

abouthiswifeorhusband.

PROVINGOFADOLTERY

 Thedoctrineoffraglentdelicto(whentheyarecaughtimmediatelybefore

oraftertheaction.

 Pregnancybythethirdparty.

 SexualtransmitteddiseasessuchasHIVAIDS.

II.CRUELTY,SECTION107(2)cOFTHELMA

Itisverydifficulttodefinetheterm“cruelty”buttherearesomeinjuriesthatare

selfillustrativewhichmeanstheyarespeakingthemselves.Underthisinjuries

youcancalladoctortoproveitbecauseitisvisible.Buttheresomeinjuriesthat

whichcan’tbeprovedyanyoneandthisinjuriesareinvisible,sotheymayaffect

bodilyhealthormentalhealth.

FORMSOFCRUELTY

 Physicalcruelty.

 Mentalcruelty.

A.PHYSICALCRUELTY

Thisistheinjuryrootedfromthedefendant’sconductwhichcausesdangertothe

bodyofthecomplainantorplaintiff.

B.MENTALCRUELTY

Thisisthecrueltyaffectsthefaultsofmentalreasoning.(Thisreferstomental

anguish).Thishasthefollowingfeatures:
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 Itisthemostpainfulcruelty.

 Mostwomensufferthesame.

 Verydifficulttoprove.

NOTE:Mentalcrueltycanstandeventothechildren(Thatmeanscanaffectthe

childrenmentally.

SAIDIMOHAMEDVZENAALLY1985TLR13

Appellantwasconstantlybeatingtherespondent,hethreatenedtokillthe

respondent.Moreoverhe,oncestrippedhernakedbeforeotherpeopleincluding

herfather-in-law.

Held:

 Crueltymeanswillfulandunjustifiableconductofsuchacharacterasto

causedangertolife,limbor health,bodilyormental,soastogiveriseto

areasonableapprehensionofsuchdanger.

 Theappellant'sconductofnotonlybeatingbutalsoundressinghiswife

infrontofotherpeoplegenerally,andherfather-in-lawinparticularwasan

embarrassinganddistressingactofcrueltywhichinflictedIconsiderable

physicalandmentaltorturetotherespondent.

CHARLESAOKOVDORINAGIBONGA1988TLR44

ShiratiPrimaryCourtinTarimeDistrict.Thecourtsgranteddivorceunder

section107(3)(c)and107(3)(b)oftheLMADorinaclaimedtohavebeen

frequentlybeatenandthreatenedandthatshehadconsentedboththefamily

councilandtheMarriageConciliationBoard,whosethedecisionswasnot

satisfiedwith.ThefollowingaretheprinciplesoftheHighCourt.

 Thetwoincidentsthatareestablishedbytheevidencetohavehappened

cannotbesaidtohavebeenclearindicationthatthismarriagewas

irreparablybroken.Theyweretheusualwearandtearofmarriedlife.

Theydidnotamounttocrueltyintermsofsec.107(2)(c)ofthelaw

marriageAct1971,nordidtheyfallwithoutthepurviewofsection107(3)
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(b)oftheLawmarriageAct1971.

 Ontheevidenceonrecordthemarriagewasnotirreparablybrokendown.

Thetestmustbetestedsoastoprovethemarriageirreparablyandthosetests

fallsunderthefollowingfactors.

 Takethecontextofeachmatrimonialproblems.

 Takethecharacterandconductofparties.

 Itisveryimportanttotheweightindistinguishingfromnormalfearwhich

embarrassingthemarriage,wayofmarriageandseriouslyconductin

whichmarriagearebrokenirreparably,tearandordinaryaretolerable.So

thecourtneedtobesensitiveandcompassionindealingwithmatrimonial

problem.

III.DESERTION,SECTION107(2)eOFTHELMA

WhatweconsiderinTanzaniatheevidencesforthemarriageofbreakingdownis

thegroundofdivorceinKenya,UgandaandZanzibar.

TYPESOFDESERTION

A.Simpledesertion

Itissimpleandeasytoprove.

B.Constructivedesertion{Behaviordesertion)

Thisiswherethespouseinthematrimonialcouplebuthisorherconduct

amountstodesertion.Forexampleabsenceofcommunicationbetweenthetwo

althoughstilllivinginthesameroom.

ELEMENTSOFDESERTION

 Physicalseparation(Thisisaboutsimpledesertionwhichmeansone

separatehimorherselffromother.)

 Intentiontoseparatepermanently.

 Withoutreasonablecauseifthereisareasonablecausethereisdesertion.
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 Lackofconsentbytheinjuredparty.

 Continuancecohabitation.

 Intermittentorperiodiccohabitation.

Otherevidencesforgrantingdivorceisasfollows:

IV.Imprisonmentoftherespondentforlife107(2)goftheLMA.

V.Separationaspersection107(2)foftheLMA.

VI.Mentalillnessoftherespondent.107(2)hoftheLMA.

VII.Changeofthereligionoftherespondentas107(2)ioftheLMA.

BARSTODIVORCE

I.Connivanceaspersection85oftheLMA.

II.Condonationaspersection86oftheLMA.

III.Collusionaspersection87oftheLMA.

I.COLLUSION,SECTION87OFTHELMA

Collusionmeanspartiesbyagreementmayinstituteasuitfordivorce.Theyagree

onwhowillsaythatandonewhowillnotsaywhat.Theyagreetothetypesofa

certaininformationbeforethecourtandhowtopreventthatinformationfrom

court.

II.CONDONATION,SECTION86OFTHELMA

ThetermcondonationoriginatedfromLondonwhichsimplymeanstoforgiveor

tore-meetallthematerialfactsarewellknownbyotherparty.

Condonationhasthreeelementsnamely:

 Knowledgeofmatrimonialoffencecommitted.

 Forgiveness.Thismaybeinexpressorimplied.

PRIVINGFORGIVERNESS

 Bycohabitation.
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 Resumptionofcommunication.

 Presumptionofcarnalknowledge.

 Bothpartiesmustbeawareofintentionofeachotherpartyforgive.

III.CONNIVANCE,SECTION85OFTHELMA

Evidenceofmisconductbyahusbandorawifeshallnotbeinadmissibleinany

matrimonialproceedingonthegroundthatthemisconductwascondonedbythe

aggrievedspouse.

ELEMENTSOFCONNIVANCE

 Merenegligence(lackofattention).

 Activepushingyourwifeandgoandcommittingadultery.

 Passiveaction.

 Overconfidence(Mywifeorhusbandcan’tloveanothermanorwoman)

ReferthecaseofRICHMONDVRICHMOND1952VOL1ALLER138

 Approvingadultery.

ISLAMICDIVORCE

TheLMAunifyandcomprisestheexistenceofpersonallaws.LMAdidn’tabolish

Islamicdivorcebutagainitdidn’tadaptitwithoutqualifications.Itisonlythe

courtwhichisempoweredtograntdivorce.

STATUSOFISLAMICDIVORCE

IslamicdivorceisrecognizedundertheLMAasevidencestoshowthatthe

marriagehasbrokendown.Thisevidencesasbeenprovidedundersection107(2)

oftheLMA.

PROCEDURESOFISLAMICDIVORCE

ThisprocedureofIslamicdivorceisprovidedundersection107(2)oftheLMA.So

thoseelements&proceduresforIslamicdivorceasfollows:

 ThemarriageshouldbecontractedinIslamicform.
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 MarriageConciliationBoardshouldhavefailedtoreconcilethe

parties(CertificateofMarriageRe-conciliationBoardmustbefilledto

reconciletheparties).

 MarriagehastobedissolvedorterminatedinIslamiclaworforms.

Alsothisprocedureshasbeenexplainedthroughcaselawasseeninthecaseof

BIBIEMAURIDIvMOHAMEDIBRAHIMU1989TLR162

ThepartiesweremarriedunderIslamicLawin1979.In1986therespondent

issuedtalakainaccordancewithIslamicLaw.Theirdisputehadbeenreferredtoa

MarriageConciliationBoardwhichcertifiedthatithadfailedtoreconcilethe

spousesandthePrimaryCourtgrantedadecreeofdivorce.

OnappealtoaDistrictCourt,attheinstanceofthehusbanditwasheldthatthere

wasnoevidencethatthemarriagehadbrokendownirreparablyandthedecreeof

divorceandtheorderofdivisionofmatrimonialassetswassetaside.Appellant

nowappealstoHighCourt.

Held:

 ThePrincipalDistrictMagistratehadapparentlyoverlookedtheprovisions

ofsection107(3)oftheLawofMarriageAct1971.

 OncetheMarriageConciliationBoardhascertifiedthatithasfailedto

reconcilethespouses,andatalakahasbeenissued,thenthecourthasto

findthatthemarriagehasirreparablybroken.

 Theremustbeevidencetoshowtheextentofcontributionbeforemaking

anorderfordistributionofmatrimonialassets.

 Performanceofdomesticdutiesamountstocontributiontowardssuch

acquisitionbutnotnecessarily50%.

DIFFERENTMECHANISMOFTERMINATINGMARRIAGEUNDERISLAMIC

FORMS
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I.Khuladivorce

Thisiswherebyawifepayssomethingtoacquiredivorcethatisrequirefreedom

(buyingfreedom).Thisisfollowedbypermanenttalakisbyman.

II.DivorceMubarak(Consentdivorce)

Partiesagretogethertodivorceeachotheraftertheyhavesettledsomepertinent

issue.

III.Conditionaldivorce

ThisisbasedonaspecificoccurrenceforexampleIwilldivorceyouifsomething

occurred.

IV.ILadivorce

Thishappenswhenthehusbandaffirmsthatheshallnothavesexualintercourse

for(4)monthsormoreandsuspendsallmateriallifeforallthatperiod.The

husbandissuccumbsthewayhehastopayKafaraforwithdrawofaffirmation.

V.Faskh

Thisisajudicialdivorcegivenbysheikhsittingincourtorkadhiincourt.

EFFECTSOFDIVORCE,SECTION112OFTHELMA

 Determinationofthemarriage.

 Endofcohabitation.

 Endofthedutyofconfidentiality.

REMIDIESAFTERDIVORCEANDSEPARATION

Theseremediesaremainlythreeasfollows:

 Maintenanceaspersection63oftheLMA.

 Custodyofchildrenaspersection125oftheLMA.

 Divisionofmatrimonialorjointpropertiesaspersection114oftheLMA.
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I.MAINTENANCE,SECTION63OFTHELMA

Asprovidedundersection63oftheLMAexplainsthatitisthedutyofthe

husbandtomaintainthewifesuchasfood,clothesandaccommodation.Quality

andqualitydependsonthelifestandardtheyhave.Failuretomaintainthewife

thenthewifeisentitledtotakeanythingundertheabsenceofherhusbandor

(wife'sauthoritytopledgeherhusband'scredit)aspersection64oftheLMA.

NB:Maintenanceafterseparationanddivorceisorderingbythecourt.

POWERSOFTHECOURTTOGRANTMAINTERNANCE

Thisisprovidedundersection115-125oftheLMA.

Presumptionofdeathasprovidedundersection161oftheLMAthatwhereinany

proceeding,whethercivil,matrimonialorcriminal,underthisActitisprovedthata

personhasnotbeenheardofforfiveyearsbythosewhomightbeexpectedto

haveheardofhimifhewerealive,thereshallbearebuttablepresumptionthathe

isdead.

Butifthepresumptionofdeatharisestheotherpartytothemarriageshallnotbe

entitledtocontractanothermarriageunlesssuchotherpartyobtainsorhas

obtainedadecreeofdissolutionofthemarriagefromthecourtonthegroundof

desertionorobtainsadeclaratorydecreeundersection94andtheprovisionsof

section95apply:

Providedthatthissubsectionshallnotapplywherethepartiesweremarried

underapolygamousmarriageandthepresumptionofdeatharisesinrelationto

thewife.

NOTE:Ifthehusbandappearcanapplyformaintenancethoughthereisno

marriageatall.

Alsoundersection138oftheLMAthecourthasapowertocontrolunfair

dispositionintendedtodefeatmaintenance.

II.CUSTODYOFCHILDREN,SECTION125OFTHELMA
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Undersection4oftheLawofChildActprovidesthegeneralprincipleofthe

interestofthechildren.Anorganconcerningwithmarriageeitherprivateorpublic

shallbeentitledtolookthebestinterestofthechildasmandatory.Alsoread

section125oftheLMA.

NB:AmendmentfromtheLMAiscoveredunderparty13A(1)sosection2ofLMA

isamendedtotheChildAct,section17,39(c),64(1),67,ofLMAhasbeen

amendedalso.

Generallyasprovidedundersection129oftheLMAprovidesthatitshallbethe

dutyofamantomaintainhisinfantchildren,whethertheyareinhiscustodyor

thecustodyofanyotherperson,eitherbyprovidingthemwithsuch

accommodation,clothing,foodandeducationasmaybereasonablehaving

regardtohismeansandstationinlifeorbypayingthecostthereof.

Butontheotherhanditshallbethedutyofawomantomaintainorcontributeto

themaintenanceofherinfantchildreniftheirfatherisdeadorhiswhereabouts

areunknownorifandsofarasheisunabletomaintainthem.

Alsoasthegeneralpresumptionthatitisforthegoodofaninfantbelowtheage

ofsevenyearstobewithhisorhermotherbutindecidingwhetherthat

presumptionappliestothefactsofanyparticularcase,thecourtshallhave

regardtotheundesirabilityofdisturbingthelifeoftheinfantbychangesof

custodyaspersection125(50oftheLMA.

ThecaseofPETERMOHAMEDATPAGE18providesthecriteriaonwhichthe

courtcanconsiderwhenawardingmaintenanceasfollows:

 Themeansforthepersontopayforthemaintenance.

 Theneedsoftheonetopayortobepaid.

 Partiesdegreeofresponsibilityforthebreakupofmarriage.

 Thecustomsofthecommunityinwhichthepartiesbelongs.
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AlsothecaseofKHARIFAMAULIDRUPEAVK.OMARY.

Inthiscasepartieswereunderengagementbutthemagistratesproceedtoissue

divorceandthemaintenanceofthematrimonialproperties.Themagistratesalso

decidedonthefavourofmaintenanceoffiancéealthoughthroughthismagistrate

waswrong.Butthepointtonoteisthatthemagistrateshouldseekonthe

maintenanceofmatrimonialproperties.

SADIKJIndiscussingamongdivisionorsharingjointproperties.Accordingto

thiscasethepartiesmaysharethepropertiesoccurredjointlyalthoughthe

marriagewasinvalidtheywellsharejointpropertiesbutnotmatrimonial

propertiessincetheywerenomarriageatall.Proceduretobefollowedin

adoptioninthismatrimonialproceedingtwoissueswereaddressedasfollows:

 Whetherdivorceorseparation.

 Youmustaddresstheissueofmaintenanceofchildren(Divisionof

MatrimonialProperties)acquiredjointlyandthewaytosharethis

properties.

DIVISIONOFMATRIMONIALPROPRTIESACQUIREDBYJOINTEFFORTS

Specificallythispartiscoveredthroughsection114oftheLMAandalsothecase

of

BIHAWAMOHAMEDvALLYSEFU1983TLR32

Theappellantandrespondentwerewifeandhusbandrespectivelyuntilthe

dissolutionof theirmarriagebyacourtdecreeofthePrimaryCourtofIlala

DistrictatKariakoo,DaresSalaamin1980.Insubsequentproceedingsthe

PrimaryCourtheldthattheappellantwasnotentitledtoanyshareinthe

matrimonialassetsasshewasamerewifeandthatthehousewasboughtbythe

husband'smoney.OnappealtotheHighCourt,EthePrimaryCourt'sdecision

wassubstantiallyupheld.Thisisasecondappeal.

Held
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 Sincethewelfareofthefamilyisanessentialcomponentoftheeconomic

activitiesofafamilymanorwomanitispropertoconsidercontributionby

aspousetothewelfareofthefamilyascontributiontotheacquisitionof

matrimonialorfamilyassets;

 "Jointefforts"and'worktowardstheacquiringoftheassets'havetobe

construedasembracingthedomestic"efforts'or"work"ofhusbandand

wife;

 Whereaspousecommitsamatrimonialmis-conductwhichreducedto

nothinghercontributiontowardsthewelfareofthefamilyand

consequentialacquisitionofmatrimonialorfamilyassetssheorhewould

notbeentitledtoashareintheproperty.

Buttheinterpretationofsection114oftheLMAprovidestwoschoolsofthoughts

asfollows:

I.Thenarroworconservativeschoolofthought.

Underthisschoolofthoughttheysaythatindivisionofmatrimonialasserts

thecourtmustconsiderthecontributionoftheasserts.Thatwhathasbeen

contributedbyeachpartywhichcanbeassessedbysimplecontributionsoas

toreachtheconclusionofthematterinissue.Thisschoolofthoughtis

constructingthesectioninliterally(Literalmeaningasthewayitis)

II.Thebroadvieworliberalschoolofthought.

Thisschoolitwasgoingbeyondonwhathasbeenprovidedinthestatutewhich

meansitwasgoingagainsttheliteralmeaningofthestatute.Thecourtofappeal

inthecaseof“BIHAWA”asreferredearlyrejectedthefirstschoolofthoughtand

usedthesecondschoolofthoughtwhichshowthatthecourtofappealdidn’t

adapttheliteralmeaning.

Misconductasthereasonfordivorceaswellasseparation.Acourtwhen

grantingadivorcethecourtshouldn’tputinterestwiththemisconductofthe

partiesthatwhoisrightorwrong.Generallythecourtisinterestedwiththatthe
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marriagehasbrokendownbeyondrepair.Howeverthecourtisinterestedwiththe

divisionofmatrimonialassertsthenmisconductisirrelevant.

AccordingtotheCourtofAppeal.Thecourt’spowertodividematrimonialor

familyassertsasprovidedundersection114oftheLMAwillbeexercisedonly

whenthefollowingconditionsexists:

 Whenthecourthasgrantedorisgrantingadegreeofdivorceorseparation.

 Whentheirassertsacquiredbypartiesduringtheirmarriage.

 Whentheacquisitionofsuchassertswasbroughtaboutbythejoint

effortsoftheparties.

REASONSFORTHEBROADORLIBERALISMOFTHECOURTOFAPPEAL

I.Becauseofmodernphilosophyandsprits.

Womenhavenorighttovotepreviouslybutcometohavethisrightin20th

century.

Womenpreviouslyhavenorighttoacquirehisownproperty.

II.Domesticworkmaybemorevaluabletoafamilythanofthewifewithself

aiming.

III.Thehusbandcanhardlyconductbusinessesifhiswifedoesn’tcookedthe

dinnerandmindthechildren.

IV.Wifemayhavesacrificehercarrierattheexpensesofthematrimoniallife.

V.Thewiseorwisdomofthewifemayboostthehusbandtocolony.

CHALLENGESBETWEENLIBERALISMTOGETHERWITHNARROWMEANING

 Whetherthebroadvieorliberalismdoesn’tamountintojudiciallegislation.

 Whetherthebroadvieworliberalismbythecourtinconsonantwith

obligationofthemantomaintainhiswife.

NOTE:

 Theambiguityondivisionofmatrimonialassertswasnotdissolved

completely.
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 Divisionofmatrimonialassertsisnotcompensatorybutcontributionofthe

parties.

 Althougheachpartyisentitledtosharewhatwasacquiredbyjointthis

doesn’tnecessarymeanthatthesharemustbedividedfiftybyfifty(which

meansequally).Buthowmuchtosharedependsonthecontributionof

eachpartytomatrimonialasserts.

CHILDSTATUSINBRIEF

Therearetwotypesofchildnamely:

 Legitimatechild.

 Illegitimatechild.

TheLMAdoesn’tspecificallyexplainedaboutlegitimateandillegitimateofchild

butcometoassistthechildren.TheLMAdoesn’tdealwithstatusofchildren

apartfromsection98(1)becausethesameiscoveringthebenefitsofthechild

butifthechildattainedtheageof18yearsthemandatoryprinciplesofparents

seized.

POSITIONONTANZANIAABOUTCHILDSTATUS

CustomaryLawDeclarationOrderGNNo.63chapter4isdealingwithstatusof

child.

Therearetwomechanismsoflegitimizingchildwhenthefatherofthechildis

knownasfollows:

 Bymarryingorcontractingmarriagewiththemotherofthechildatany

time.

 Bylegitimizingachildbeforeweaningthroughpaymentof100Tshs.

Itshouldbethepersonmentionedbythemotherduringthebirthasfatherofthe

bornchild.Youmustobligedtomaintainthechildrenevenifthataparticularchild

isillegitimate.

SARAHMALOGOVWILLIAMVAHAYE1983TLR217

TherespondentsuedinthePrimaryCourtforpaternityandcustodyofafemale
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childborntotheappellanton8thJune,1976.Hewassuccessful.Theappellant's

firstappealItotheDistrictCourtwasdismissedandshefurtherappealed.

LUGAKINGIRAJHeldasfollows:

(i)Givingthelawitstrueintentions,onceawomandeclaresaparticularmantobe

responsibleforherpregnancy,shecannotafterwardsbeheardtorepresent

otherwise.

(ii)Wheretheintransigenceofthemothermakestheputativefatherunableto

legitimateachildbeforeitwasweaned,thefathershouldbeallowedtolegitimate

thechildevenafterithasbeenweaned.

BEATRICENJOWOKAVEVARISTUSNAMBUNGA1988TLR67

Therespondentunsuccessfullysuedtheappellantforcustodyofachildinthe

PrimaryCourt,buthisappealwasallowedintheDistrictCourt.Aggrieved,the

appellant appealedtotheHighCourt.TheAppellantandrespondentwere

friendsanditwasduringthatrelationshipthattheappellantgotpregnantanda

child,nowindispute,wasborn.

Theirintentionhadbeentomarry,buttheappellantchangedhermind.Hencethe

disputeoverthechild.ThePrimaryCourtappliedtheLawofPersonsin

dismissingtherespondent'sclaimongroundsofrespondent'snon-compliance

withthecustomaryRulesembodiedinG.N.279/63.TheDistrictCourtheldthat

therespondentcompliedwiths.181oftheG.N.279/63.

Thatcourtbaseditsdecisionons.160oftheLawofMarriageAct,1971.The

appellant'sappealrevolvedarounds.181oftheLawof Personsandshe

contendedthatthepurportedpaymentbytherespondentwasineffectual

becauseitwasmadeafterthechildhadweaning.

KAZIMOTOJHeldasfollows:

(i)Section160oftheLawofMarriageAct,1971doesnotdealwithstatusof
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children.

(ii)Undersection181oftheLawofPersons,paymentofmoneytolegitimizea

childmustbemadebeforethechildhasweaned.

(iii)Sections183and184oftheLawofPersonG.N.279/63givethewoman final

saytonamethefatherofthechild.

HARUBUSHISEIFVAMINARAJABU1986TLR221

TherespondentpetitionedbeforeaPrimaryCourtforseparationbetweenherand

theappellanttowhomshepurportedtohavebeenlegallymarried.TheCourt

foundthatthepartieshadcohabitedforfifteenyearsandfourchildrenwereborn

outoftheirunion.

TheCourtwassatisfiedthatthepresumptionunders.160(1)oftheLawof

MarriageAct,1971,hadnotbeenrebuttedandgrantedthepetitionforseparation.

TheDistrictCourtonappeal,agreedwiththedecisionofthePrimaryCourt.The

HighCourtfoundthatthepresumptionofmarriagewasrebuttedandexamined

theeffectofsuchrebuttalonthestatusandrightsofthewomanandchildrenofa

rebuttedmarriage.

Held:

 Ifthepresumptionofmarriageunders.160(1)oftheMarriageActhasbeen

rebuttedthenunders.160(2)thewomanbecomesadeemedlegalwife

devoidonlyofthelegalrighttopetitionfordivorceandseparation.

 Thechildrenofsuchrelationshipbecomedeemedlegitimatechildrenand

theyneednolegitimization.

ZAINAISMAILVSAIDIMKONDO1985TLR239

Thepartiesnevercontractedamarriagebuttheylivedtogetherincohabitationfor

fiveyears,outofwhichachildwasborn.Therespondentclaimedcustodyofthe

child.HelostinthePrimaryCourtbutwonwhenheappealedtotheDistrictCourt,
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onthebasis thatthepartieshadlivedtogetherforfiveyearsandtherefore,the

courtheld,theyweretobetreatedasdulymarried.Theappellantappealedtothe

HighCourt.

Held:

 Unders.160oftheLawofMarriageAct,1971,partiescanraisea

presumptionofmarriageiftheyhavestayedtogetherforaperiodofover

twoyears;but thepresumptionisrebuttableandtheintentionofs.160(1)

isnottocreateanalternativeprocedureofcontractingavalidmarriage.

 Becausethepartieswerenevermarried,thechildborntotheappellantis

anillegitimatechildandtherespondentcannotclaimitnowashenever

legitimizeditintimebyapplicationthroughtheLawofPersons,G.N.279of

1963.

SoZAINA‘ScaseagreewiththecaseofBEATRICENJOKA,thiscases

contraveneseachother.Sotheprincipleofstatutoryinterpretationisconsidered.

AgaintheLMAdoesn’tdealspecificallywiththestatusofchildren.Sothecaseof

HARUBUSHISEIFwasdecidedwronglysincethecasewasdecidedreferringto

theLMA.

Undersection128oftheLMAprovidesonceachildisillegitimatethecustodyof

childrenwillbeuponthewoman.


