LECTURE 1

EVIDENCE, RELEVANCY AND ADMISSIBILITY

1.0 Introduction

This lecture is intended to elaborate the meaningp® terms “evidence”, “relevancy” and
“admissibility”. At the end of the lecture you Wil

- Be able to define the term “evidence”,
« Understand what is meant by relevancy, and;
« Know the meaning and usage of the term “admisgbiin the law

of Evidence.

These terms are very important in the understandirthe subject. You are encouraged to
know exactly what the terms mean and their usag@feeirsubject you are currently studying.

1.1. The Meaning of Evidence.

The question as to what is evidence may be appeodach different ways. In the original
sense the word “evidence” signifies the state ahdpeevident i.e. plain, apparent or
notorious. However in this subject it is appliedthat which tends to render evident” or “to
generate proof.” In other words it is the meangtitend to prove or disprove any matter of
fact the truth of which is submitted for judiciahviestigation. Tanzania inherited the
adversarial system of dispute settlement wheredhiet stands as an uninterested and neutral
umpire and the parties are expected to show, bgeptang evidence, that what they are
asserting is true. That is why the court itselfrc@rnundertake a search for relevant evidence
but must reach its decision solely on the bassuch evidence as is presented by the parties.
In practice evidence is first tendered in courtlwy witnesses with a view of supporting the
cases of the parties. The court would then deaidieir admissibility and thereby admitting
those pieces of evidence that are admissible uhgelaw of evidence. Best, W.M., in his

book, thePrinciples of the Law of Evidencedefines the term generally to mean:
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“..Any matter of fact, the effect, tendency or dasof which is, to produce in mind a
persuasion affirmative or disaffirmative, of the existence saime other matter of
fact..”

The Evidence Act No. 6 of 1967 defines the termdemce” as being;

“...the means by which an alleged matter of fact, theh of which is submitted to
investigation, is proved or disproved; and withquejudice to the proceeding generality,

includes statements and admissions by the accuesedm..”

From the foregoing it is clear that the term evitlemay be understood in two main senses:

(i) that which is received in court to prove or disgan alleged matter of fact which is
inquired in court, and,
(i) Those rules of law used in judicial proceedingsaHay down as to what matter is or is

not admissible.

First, evidence that is received in court to provalisprove an alleged matter of fact is of
various kinds. Herein below is an un-classifiest &if some of the main types of evidence:

- Oral Evidence. Oral evidence is evidence given by a witness weae before a
court/tribunal. It refers to statements made byesses in court/tribunal. They are verbal

utterances witnesses make with a view of provindigproving an alleged matter of fact.

e Direct evidence This is evidence of a fact in issue given by &ness who comes to it

through his own senses, or evidence from a docuoratem produced before the court.

« Circumstantial evidence This is the opposite of direct evidence i.e. liedi (sometimes
also referred to as presumptive evidence) or cistantial evidence of a fact in issue.

Evidence is circumstantial where it only rests aeater or less degree of probability.
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Normally, in circumstantial evidence, the tribuhadjically infers certain facts from other
proven facts e.g. where a person accused of migdsoved to have in his possession the
instrument with which the deceased was killed imiawtetly after the killing he is taken as the

culprit.

- Real evidence This is evidence of material objects, other thanuments, produced for
the inspection of the court e. g. clothing and mhewveapons, blood samples, tape
recordings, film and video cassettes etc. Realemdd does not exclude oral evidence.

Usually real evidence is required to connect anklenmalevant oral evidence.

« Intrinsic and Extrinsic Evidence. Intrinsic evidence is that which is derived fran
document without anything to explain it i.e. witlh@oing beyond the four corners of a
document. Extrinsic or Parol evidence is evidengergto explain, vary or contradict a

document, being derived from other source thamtdoeiment itself.

« Hearsay Evidence This is evidence, usually testimony, which refierstatements made

other than by a witness giving evidence in court.

« Original Evidence. Original evidence is that which comes from iturse without
passing through any intermediate channel e.g. whesitness deposes to a fact within
his own knowledge or where a thing or original doemt is produced before the court.
Original oral evidence is sometimes called immediatal evidence and original

documentary evidence is called primary evidence.

- Conclusive Evidence This is evidence that cannot be disputed andhylais a matter of
law, must be taken to establish some fact in isNleemally evidence is conclusive when
the existence of the fact in issue follows eithgmiecessary consequence of the law of

nature or from a rule of law.

« Derivative Evidence.This type of evidence is sometimesferred to asunoriginal or
transmitted evidence Derivative evidence is that which is brought frota source
through an intermediate channel e.g. where a wstoésrs to prove a fact on the basis of

information obtained from another person or dessribhe condition of a thing or
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contents of a document not produced. In fact a @d@/document is derivative evidence
of the contents of the original. Normally, derivatievidence is called hearsay evidence
when a particular witness makes a statement oradfigority of another person. It is
called secondary or parol evidence when the comteind document are brought before
the court either orally or by means of a copy. Bnét is called reported evidence when
the original source is real e.g. where a witnesrilees the nature or appearance of a

particular thing that forms part of evidence susta&nife or a gun.

Documentary Evidence: Primary and SecondaryThis is evidence in written form. In
other words it is that evidence derived from conieral symbols, such as letters, by
which ideas are represented on material substaticesrmally refers to documents
produced for the purpose of proving or disprovimg/thing in court. It is primary
documentary evidence where the original documentwbich ideas were written is
produced before the court. However a copy of sugbginal document is secondary

documentary evidence.

Other minor types of evidence include personal ewe, substantive evidence etc. In

practice one of the common ways of classifying éhtgpes of evidence is the following:

i) Direct, circumstantial and real evidence,

i) Original and hearsay evidence, and

i) Primary and secondary evidence.

You are urged to study these and on your own.

It must be kept in mind that it is the law thatetetines whether or not a certain piece of

evidence is admissible. This is the second sanséhich the term evidence is used i.e. the

rules that lay down what piece of evidence is adibbie and what is not. In mainland

Tanzania the Evidence Act No. 6 of 1967, hereimaégerred as the TEA, lays down what is

or is not admissible i.e. acceptable. In Primaryui®s the Primary Court Evidence

Regulations of 1964 are applicable. In Zanzibarehs the Zanzibar Evidence Decree. For

other East African countries there is the Kenyaderce Act (Kenya), and the Uganda

Evidence Act (Uganda). This work is, however, famispecifically on the Evidence Act, No
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6 of 1967. However, except for minor variationse tlegislation governing matters of

evidence in East Africa is similar.

1.2 Relevancy and Admissibility

What is relevancy? It may not be easy to compreéhitre term “relevancy” without

understanding the concepts: “fact” and “fact suis’. Normally a court is concerned almost
exclusively with the facts of a case before it dhd means of proving the same. The
Evidence Act does not have an exhaustive definitibwhat is a fact. It, however, has an
inclusive definition. The Act provides that a fastludes: (1) anything, state of things or
relation of things capable of being perceived bgsss and, (i) any mental condition of
which any person is conscious (Sect. 3(1)). A ‘ghimay refer to any material object or a
fact e.g. X stabbed Y. The term “state of thingsfers to a state of affairs and “relation of

things” connotes the relation facts bear to eabkrat.g. Priska is the daughter of John.

A seasonedcholar, one, Bentham classifies facts into twegaties:

0] Physical/external facts these may be certain objects, in certain ordea certain
place; hearing or seeing something and certain svord

(i) Psychological/internal facts these include holding a certain opinion or aaiert
intention, acting in good faith or fraudulently,nsziously using words in a particular

fact situation and sensations of a particular fegiutation, motive, knowledge etc.

A fact in issue is sometimes referred to as a ol fact” or “factum probandum.” These
are those facts that the plaintiff/prosecutor nprstve in order to succeed in a case together
with those facts which the defendant/accused mustepin order to succeed in his defense.
The nature and number of facts in issue in a casketermined not by law of evidence but
partly by reference to the substantive law andlypét reference to what the parties allege,
admit and deny. The Evidence Act defines the tdaut‘in issue” to mean:

“...any fact from which, either by itself or in cormtien with other facts, the existence, non-

existence, nature or extent of any right, liabibtydisability, asserted or denied in any suit
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or proceeding, necessarily follows..”

In short “facts in issue” are facts out of whichmeo legal rights, liability or disability
involved in the enquiry, necessarily arises, andnughich, accordingly a decision must be
made. As indicated above what facts are in isguparticular cases is a question to be
determined by substantive law or in some caseshay liranch of the law of procedure,
which regulates the law of pleadings, civil or anad. In civil proceedings, the facts in issue
are usually identifiable by reference to the plagdj their very purpose being to ascertain
the factual and legal issues on which the partgseaand disagree so that they and the court
know in advance exactly what matters are left spdie and what facts have to be proved or
disproved at the trial. In criminal cases in whtble accused pleads not guilty, the facts in
issue are all those facts which the prosecutiont qpies/e in order to succeed, including the
identity of the accused, the commission by himha tuts reus, and the existence of any
necessary knowledge or intent on his part togethr any further facts that the accused
must prove in order to establish any defense dtien a simple denial of the prosecution
case. However under section 192 of the CPA anyddwtitted in a memorandum of matters
not in dispute is deemed to be fully proved untesscourt holds a view that in the interest of
justice the particular matter must be formerly mavIn other words a fact, which is
formerly accepted as not in dispute is not opecotaradictory proof and in effect, it ceases
to be a fact in issue. In short facts in issue are:

« In civil cases, those facts which are alleged bg party and denied by the other in a
proceeding.

« In criminal cases, those facts alleged in the ahanginformation and denied by the
accused by a plea of not guilty.

In both cases it is the duty of the court to frahmeefacts in issue.

The next important question is: What facts arevai€? A relevant fact, sometimes called
“facts relevant to the issue” or “factum probans™ai fact from which the existence or non-
existence of a fact in issue may be inferred. mpd¢ words relevancy determines whether

one fact is related to another and a fact is relet@a case when it is related to the facts in
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issue. Lord Simon attempted to define the termvealey; in the case @PP V Kilbourne
[1973] A.C. 729at p. 756 as follows:

“...evidence is relevant if it is logically probativar disprobative of some matter which
requires proof ...evidence which makes the matterclwhequires proof more or less

probable...”

However a classic definition of relevance is camediin Article 1 of StephenBigest of the

Law of Evidenceaccording to which the term relevance means:

“...any two facts to which it is applied are so re&dtto each other that according to the
common course of events one either taken by dseifconnection with other facts proves or

renders probable the past present or future extster non-existence of the other...”

It is in this context that our section 3 of the TRAvides that a fact is relevant when the one
is so connected with the other in any of the waysrred to in the provisions of the Evidence
Act relating to the relevancy of facts. This meanfact is only relevant if it is so linked to

another in the ways provided in the Evidence Act.

Another important concept is “admissibility”. Ewdce must be sufficiently relevant to be
admissible but sufficiently relevant evidence isyadmissible in so far as it is not excluded
by any rule of law of evidence. Admissibility pregwses relevancy and is founded on the
law and not logic. The consequence of this is Huabe evidence, however relevant it may
be, is excluded. It is the law that determines Wwaebr not a particular fact can be admitted

or accepted in evidence. For this reason:

« Many facts having no logical bearing on the issteeamissible e.g. the proof of some
preliminary facts which are necessary for the adiiksty of other evidence are
admissible.

- Facts may be logically relevant but inadmissibte evidence of bad character
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For example evidence of accused’s bad charactetmayought to be relevant as it makes it
more likely that he committed the offence charget there is a risk that the court would
attach to it greater probative value than it hathat, as it is put, its prejudicial effect would
outweigh its probative value. That is why, excepder strict restrictions provided in section

56 of TEA, evidence of bad character is not adrhbissi

It is important to note that the term “admissibie’wider in scope than the term “relevant”
because in certain situations it may cover actetsfin issue as well as facts declared by the
Evidence Act to be relevant to the facts in isSle basic law governing matters of evidence
in mainland Tanzania is found in the Evidence A867.The general rule on admissibility is
covered under section 7 of the TEA. A close readihgection 7 of the TEA shows four
important things. First, the section begins by piease “Subject to the provisions of any
other law...” A simple interpretation of this porti@mows that the rules of evidence are not
found in the TEA only. There are other laws thabdurnish rules of evidence. For example
sections 45-55 of the Economic and Organized C@metrol Act No 13 of 1984 provide for
rules of evidence to be used when enforcing the. Asicond, section 7 allows the
admissibility of evidence on the existence or ngistence of any fact in issue. This means
that a party to any proceeding can lead evidencangrfact in issue. What is a fact or fact in
issue is defined in section 3(i) of the TEA. Thyrdéection 7 of the TEA allows the giving of
evidence on any other facts as declared relevansdayions 8-180. It is important to
understand that the decision on admissibility aflence rests with the court (section 145 of
TEA) and questions concerning admissibility sholéd decided as they arise in the court
process. It is for this reason a judge/magistrate/,nunder the section may ask in what
manner a fact, which is proposed to be proved, dvbalrelevant. The court would admit the
evidence only if it is found that the alleged fectelevant and admissible. Finally, the TEA
forbids the giving of any other evidence i.e. tidtich is not covered in the above three

options.

1.3 Conclusion
It is important to understand therefore that sectidb of the TEA is pivotal in the

understanding of the law of Evidence in mainlandzBaia. It shows not only what type of
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evidence that may be accepted in proceedings, rainoir civil, conducted in the mainland
but also indicates that the TEA is not the onlyrsewf rules of evidence. It is, however,

conceded that the TEA is the basic legislation jgliag for the law of evidence.
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LECTURE 2.
RELEVANCY OF CERTAIN GENERAL FACTS

2.0 Introduction

In this lecture you are going to study the releyaaed admissibility of certain general facts
in specific situations. In the preceding lectuoel yere taught that the law determines the
admissibility of facts. The Evidence Act has pdwed for facts, which are relevant and
admissible in any suit or proceeding. These arerea in sections 7-57. This lecture is

focussed on certain general facts, which are peavid sections 8 — 18 of the Evidence Act.

At the end of this lecture you should be able:
« To understand general facts admissible under sec8el8 of the Evidence Act.

- To know the relationship of these facts in anyipatar case.

2.1  General Facts that are Relevant under Sectior@s— 18.
Under Section 8 — 18 of the TEA there are cert@negal facts that the court is allowed to

admit in evidence. These can be summarized s\l

(1) facts which form part of the same transaction {(se@);

(i) facts which are the occasion, cause or effect lgfvamt facts or facts in issue or
which constitute the state of things under whickythappened or which offered an
opportunity for their occurrence (section 9).

(i)  Facts relating to motive, preparation or condudghweference to facts in issue or
relevant facts (Section 10);

(iv)  Explanatory or introductory facts (section 11).

(v) Statements or actions referring to common intenf®ettion 12);

(vi)  Facts inconsistent with, or effecting the prob#pibf facts in issue or relevant facts
(Section 13);

(vii)  Facts affecting the quantum of damages (section 14)

(viii)  Facts affecting the existence of any right or comsitio question (section 15);
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(ix)  Facts showing any state of mind or feeling whenetkistence of such state of mind
or feeling is in issue or is relevant (Section 16);

x) Facts showing system (section 17);

(xi)  Facts showing a course of business (section 18);

2.2 Facts Forming Part of the Same transaction or ReGestae (Sect. 8).

These are those facts, which are so closely ampanably connected with the facts in issue
that they may be said to form part of the samestation. A transaction is a group of facts so
connected together as to be referred to by a slaghld term, such as a ‘crime’, a ‘contract’ a
‘wrong’ or any subject of enquiry that may be irsus. In practice a transaction may
constitute a single incident occupying a few morsantit may be spread over a variety of
acts, declarations etc occupying a much longer nteoccurring on different occasions e.g.
when some person engages in a long correspondadgeeasonal negotiations with another
person to constitute a contract after which eactlypgoes on to fulfill his part of the
contract. Such facts are sometimes referred toE25 ®ESTAE. This term does not appear
in the Evidenced Act but the principle underlyimg tEnglish law relating to this phrase has
been incorporated in sections 8-11 and 16 of thA. THhe term res gestae means “facts

forming party of the same transaction”.

For example X is accused of the murder of Y byibgdtim. Whatever was said or done by
X or Y or bystanders at the time of beating or #Hkidrefore or after it as to form part of the

transaction is a relevant fact under section 8.

The question is: What facts form part of the sam@saction? In order to determine
whether a fact forms part of the same transactienfollowing aspects must be taken into

account:

0] proximity of time
(i) unity of place
(i)  community of purpose or design

(iv)  Continuity of action.
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Facts or statements considered part of the samsairtiion should, as a rule, must fulfill two
conditions. First, the facts or statement(s) mestdntemporaneous to the transaction i.e. the
interval should not be such as to give time or ofyputy for fabrication and should not
amount to a mere narration of a past occurrenceorfe they must be spontaneous as to
exclude the possibility of being in the nature ofadterthought or so as to afford no time for
reflection or improvement. A transaction may cdog a single incident occupying a few
moments or it may be spread over a variety of adts]arations and occupying a much
longer time and occurring on different occasiosich incidents may occur at one place or
at different places. When the transaction con$sst af declarations accompanying particular
acts they are subject to three qualifications:tfgy must be contemporaneous or almost
contemporaneous with the fact in issue; (ii) theystrelate to and explain the act they
accompany; and (iii) though admissible to explai@ particular incident they are not always

taken as a proof of the truth of the matters stated

Any fact that occurs after the transaction is cateis something different and, therefore,
not part of res gestae. In addition on matterdingao res gestae the issue of time is very
crucial. InRamadhan Ismail v. The Crown 7 Z.L.R. 36a young girl was raped. Soon

thereafter she went home crying and told her paresiat had happened. Their house was
only two or three houses away from where the crivase committed. The girl led her father

to the place where she had been assaulted. Omlaatithe accused’s house she said: “this is
the Bwana.” Reacting on this type of evidence thericheld that this utterance could not be

considered as part ofs gestaeand added that:

“..When it comes to a matter of res gestae minatesa matter of utmost importance...”

A similar incident occurred in the caseR®iv. Bedingfield (1879) 14Cox C.C. 341.In this
case Bedingfield was charged with the murder ofaanan. The deceased, her throat cut,
came out of her room where she had been with thesad and immediately exclaimed: “Oh
dear Aunt, see what Bedingfield has done to me d&tkburn CJ. held that although
statements made while the act is being done, sachlon’t hurry” are admissible , the

victim’s statement could not be received in evidehecause it was something stated by her
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after it was all over, whatever it was, and aftex &ct was completed. This statement could,
in Tanzania, be admitted as a dying declarationwéder, that is not possible in common law
because there was nothing to show that the victas under a sense of impending death.
Other cases dealing with the concept res gestaedm€Chamba v. R. [1970] EA 280R.v.
Premiji Kurji (1940) 7 EACA 58; andR v. Boyle and Merchant(1914) 2 KV 339.

2.3Facts that are the occasion, cause or effect of tadn issue or which constitute a
state of things (section 9)

Facts of this nature are provided in section Shef TEA. Under the provision facts that are

the occasion, cause or effect immediate or otherwisrelevant facts or facts in issue or

which constitute the state of things under whickytthappened or which afforded an

opportunity for their occurrence are relevant. Beetion, therefore, makes admissible all

facts that are linked to the facts in issue orvate facts in the following way:

« As being the occasion of relevant facts in issu&hese are facts that tend to point out
the occasion in which the particular incident tqu&ce. According to Sarkar one of the
examples showing occasion or opportunity is whieeeidsue is whether A robbed B. The
fact that shortly before the robbery, B went to ffie with money in his possession and

that he showed it or mentioned the fact that heitadthird persons is relevant.

*As being their cause or effectSuch facts are those that relate to the causieeahcident

in question or its effect. Sarkar, for example,egivthe following hypothetical case to
illustrate the point: the question is whether A dered B. Marks on the ground, produced by
the struggle at or near the place where the muwtde place are relevant facts showing the
“effect” of the event. The struggle is relevanstow that the murder was the result/effect of

violence which the victim resisted.

« As constituting the “state of things” under which he factshappened These are facts
explaining the situation in which the particulacishent occurred or what was going on at
the time. Sarkar says where the question is whétlmisoned B, the state of B’s health

before the symptoms ascribed to poison and habigskmown to A, which afforded an
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opportunity for the administration of poison, astevant facts. Read the caseJafmes
Clifford Brabin [1947] 14 EACA 80.

« As affording opportunity for their occurrence. Such facts show the opportunity
afforded by the situation in which the event ocedrr Therefore if the question is
whether A stole from B’s house and there is no eva@ of breaking. The fact that A is
the only other person having a duplicate key of lgisise shows opportunity on the part
of A in the theft. Read the case® Mgomboi [1973] LRT n. 90.

The most problematic part is in regard to factsstituting a state of things. On this aspect
the most important question is: under what circamats evidence is admissible of similar
acts that have taken place on a previous occasidhe case of JohWakindi v. R. (1961)
EA 327the accused was a watchman of a certain garagevasldiving with one young boy.
He used to beat him up regularly. On one occasiengesult of the beating, the boy’s arm
was fractured. The accused was charged, convasiddined. Later the accused beat him
again and, as a result, he died. At his trial tlie homicide, the prosecution adduced
evidence of previous beatings. The court held: tfigtevidence of previous beatings was
admissible under section 9 in the explanation aftaintiation of the cause of death which
had been the blows in question acting on top of lllnbd clots caused by previous
hemorrhages; (ii) previous beatings were also tmwsthe state of mind or feeling of the
accused i.e. his ill will towards the boy.

In another case alames Clifford Brabin and Another v. R. (1947) 14 EACA 80 the
appellants were convicted of corrupt practices @nedparticulars alleged that the appellants
who were employees of a Commodity Board, obtained. 3000/= from, one, Kara for
forbearing to show disfavour to him in relation ttee affairs of the board. At the trial
evidence was admitted of a previous corrupt traimagthat fact place five months earlier)
by the appellant with Kara. The court held thatdemce of previous transactions was rightly
admitted as constituting part of the “state of ¢jsih Read also the case Rfv. Mgomboi
(1973) LRT n. 90.
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Take note that the defenceadibi is based on the lack of “opportunity” i.e. the @s®d was
not at the scene of the event. However its adhilitg (of alibi) is based on section 13 of
the TEA.

The most celebrated case in England is thatakin V A.G. for New South Wales [1894]
A.C. 57. In this case the accused was convicted of thelenwf an infant found buried in the
backyard of the house he occupied. The child waptad after the payment of a very small
sum of money. The question before the Privy Couroihcerned the admissibility of
evidence of the following facts: the remains ofethrother babies were also found in the
backyard of the house in which the accused lived;remains of seven other babies were
found in the yard of another house occupied byattwised, and other remains of two babies
were also found in yet another house occupied bys#itme accused. The Privy Council held
that all these pieces of evidence were admissibt®tinter the argument by the accused that
babies died by accident or from natural causew.alt further elaborated that the evidence
was important in determining the question whether offence charged was designed or

accidental.

2.4Facts relating to Motive, Preparation or Conduct Gection 10)

Facts made relevant under section 10 of the TEAharéollowing:

First, facts showing or constituting a motive oeparation for any fact in issue or relevant
facts. Motive is what moves or induces someorgota certain act or to act in a certain way.
It is the reason which induces a person to do &n Bor example Mtumwa is tried for the
murder of Kingo. The facts that Mtumwa murdereddt@ that Kingo knew that Mtumwa
had murdered Katoto, and that Kingo had tried toxnoney from Mtumwa by threatening
to make his knowledge public are relevant to shiegv“tnotive” of Mtumwa for murdering
Kingo.

In the case adohn Makindi v. R., cited above, the appellant was once quoted asgayin

“...As you have made me imprisoned | will beat yiiuydu die...”
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This Statement was admitted to indicate the motifdhe accused for killing the boy.
Another case elaborating on the question of mosvéhat of Kalume and Others v. R.
(1968) HCD n. 348.

Preparation consists in arranging the means or unesasiecessary to the commission of a
crime e.g. A is tried for the murder of B by poisomhe fact that before the death of B, A
procured poison similar to that which was admimeddeto B is relevant to show preparation.

However where the acts done by the accused areenhd is not proper to implicate him.

The second aspect admissible under section 10eixdhduct of a party. According to
section 10(2) of the TEA the conduct of a party trhas/e reference to the suit or proceeding
or facts in issue. It may be previous or subsegoentuct of a party or his agent relating to a
proceeding or the conduct of an accused personcnmanal case and where such conduct
influences or is influenced by the facts in issueetevant facts. In summary it may involve
anyone or more of the following: (i) preparationdaprevious attempts to commit the
offence; (ii) fabricating false evidence; or, (igpsconding of the accused immediately after
the commission of the offence. Rdambo’s case [1926] 10 KLR 55

Section 10(3) & (4) elaborates further situatiorieere the conduct of any person is relevant.
The provision declares relevant and makes admessiby statement made by a party or in
his presence and hearing that affects such condtet.word “conduct” does not include

statements except where such statements accompédrgxplain acts other than statements.
The types of facts admissible under this provisimiude: first, accused conduct before or
after the commission of an offence which influenceds influenced by the crime; second,

statements made by him explaining or accompanyuef) €onduct; or statements made to

him or in his presence and hearing which affecthisduct. For example:

0] The victim says: “John assaulted me” reactiore abcused keeps silent or absconds
immediately.

(i) The question is whether Kambi robbed Mapesa. Hut that after Mapesa was
robbed Kintu said in Kambi’'s presence: “the poléze coming to look for the man

who robbed Mapesa” and then, immediately afterwak@snbi runs away. In this
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case the statement by Kintu and the conduct of Kaare relevant and admissible
under section 10 of the TEA.

Read the following cases that cover the operatioBeztion 10 of the Evidence AdR.V.
Mattony (1884) Cox 456; R.V. Dalip Singh (1943) 1&ACA 121; Alikanjelo V.R.
(1951) 18 EACA 201; Difasi Ojur V.R. (1954) 21 EA& 352 and Sewa Sing Mandia
V.R. (1966) EA 315.

2.5Explanatory or Introductory facts (Section 11)

Section 11 provides for the relevancy of facts ssagy to explain or introduce relevant
facts. These facts are intended to introduce ofa@xpghe relevant facts. They help in
understanding the real nature of transactionsypplying missing links, in leading up to the
main facts or establishing some connection throwight on the facts in issue. Five

important facts are covered under the section:

Facts necessary to explain or introduce factssineor relevant facts;
- Facts that suggest, support or rebut any inferendée fact in issue;
 ldentity of a person or thing ;

« Facts which fix time and place;

« Facts showing the relationship of the parties.

0] Introductory and explanatory facts

In practice when you are dealing with any case gan't jump to the middle of the story

(=Media res). A case must be properly introducetdsbich introduction must be linked to the
facts in issue or relevant facts. The introductadrsuch facts is also covered in section
151(2) of the TEA under which the court has poveepérmit leading questions on matters

which are introductory.

Under section 11 names, dates, places and othedimtory descriptions, though not in
issue, are admissible. There are other factsgihdb explain the facts in issue or relevant

facts. These are admissible under section 1ik itportant to note that explanatory matters
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illustrate the evidence already given not as resagebut in connection with it. For example
A is accused of a crime. The fact that soon dftercommission of crime A absconded from
his house is relevant under section 10 as condungesjuent to the incident. However the
fact that when he left home, he went to attendrg sek relative, is relevant, as tending to

explain the fact that he left home suddenly.

(i) Facts supporting or rebutting something

Certain facts tend to support or rebut an infereswggested by a fact in issue or relevant
fact. For a example where the question is whethgiven document is the will of A. The
state of A’s property and of his family at the dafehe alleged will may be relevant facts.
This shows how facts that support or rebut an @rfee suggested by the facts in issue are
relevant. Another example is that X says in thes@nee of Y : “the police are coming to find
a person who killed Z”. Upon hearing this stateménéaves hastily. The fact that Y had a
previous engagement is relevant to rebut the infereaised by his conduct i.e. that he left
because he had killed Z.

In the case oR.v. Briggs (1839) 2 M & Robb 199n which the accused was charged with
highway robbery, the complainant was allowed tautehe defence of alibi (raised by the
accused) by proving that shortly before the attapkn him and near the same spot the
accused had robbed another person. Read also skeot@Bhambirs/o Versi V.R.(1969)
HCD n. 243.

(i) Identity of a person or thing

Facts that establish the identity of anything aispe whose identity is relevant, are relevant
facts. Such identity may be established in varistssys and some of these include:
identifications by photographs, identification pdea identification by foot or boot notes,
identification by fingers, thumb or palm impressomdentification by comparison of hand
writing, marks of blood, hair, fibre of clothes etc
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(iv) Facts which fix time and place

All facts which could assist in fixing time and péaof some fact in issue or relevant facts are
also relevant e.g. suppose that John is murderadar es Salaam bound train and his body
is found in wagon at the Dar es Salaam railwayatat The fact that the ticket found in his
pocket was bought by him at Morogoro proves that tturder was committed between

Morogoro and Dar es Salaam. This is a relevartt fac

(v) Facts showing the relationship of the parties

All facts showing the relationship of the parties admissible under section 11 of the TEA.
Read the cases &tanislai V R. (1942) 1 TLR 258, Versi V R (1969) €D n. 243 and
Joram V R [1980] TLR 282.

2.6 Statements or Actions Referring to Common Intetion (Section 12).

Section 12 of the TEA is applicable where two orenpeople have a common intention to
prosecute a particular purpose. It provides far tbelevance of things said or done by
conspirators in reference to a common design. émtghe section is applicable in conspiracy
cases. The term conspiracy is defined as an agrgeoigwo or more persons to do an
unlawful act or to do a lawful act by unlawful meahe term unlawful has been held to

include civil wrongs as well as acts punishablenarally if done by one person.

The provision is based on the principle of “ageniogtause in effect each of the conspirators
is an agent of another. The rationale of the msilehat conspiracy is usually hatched and
executed in secret. Therefore it may not be ptesddr the prosecution to connect each
isolated act or statement of others unless thera @ommon bond linking all of them

together. The principle is that where two or mpegesons conspire to commit an offence or
an unlawful act, anything said or done or written dnyone of them in reference or in

execution or furtherance of the common intentiorelsvant. For this section to be applied

two things must exist:-
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0] Reasonable grounds for belief in the existenceoakpiracy must be established (by
independent evidence) i.e. there must be reasogatled that two or more persons
entered into an agreement to do an unlawful actognehlawful means.

(i) Evidence that there was a common intention to jgrdsethe particular an unlawful
purpose. Such common intention may be found orredein what the conspirators

said, did or had written in relation to it.

It is important to note that “common intention” sifies a common intention at the time
when the thing was said, done or written by anyafitbem. Section 12 of the TEA is wider
than English law because statements and actiorisordg be “in reference to” the common
intention and need not be in the execution or &rghce of the common purpose. In addition
under the same section an act or declaration otehspirator even after the termination of
the conspiracy is a relevant fact for the purpdsshowing that such person was a party to it.
This position was expounded in the cas®of Gokaldas Kanji Karia and Alibhai Mawiji
(1949) 16 EACA 116 The same position is true in similar provisiofi¥kenya and Uganda.
Therefore facts, declarations and writings of eaghspirator in reference to the common
design or intention even after the time when surthntion was entertained by any of the
persons are admissible against each conspirat@réming the existence of the conspiracy
and showing that the accused persons were paoties iHowever, under English law, things
said or done after the conspiracy had been caimtedeffect or abandoned and the common
intention was no longer operating are not admissiiglainst a co-conspirator. Read the case
of R.v. Blake (1844) 6 QB 126

In the case oflohn Moody v.R (1957) EA 371 the court held that entries in one of the
conspirator's cheque book indicating payment of sum another of the conspirators are
evidence not only against the owner of the chdmpok but also against fellow conspirators
as to the existence of the conspiracy and as tepdo it. Other cases elaborating section
12 of the TEA are:R.v. Mulji (1946)13 EACA 147; Ongodia & Erima v.Uganda [1967]
EA 137; R.v. Gokaldas Kanji (1949) 16 EACA 116 antattaka and Others [1971] EA
455.
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2.7Facts Inconsistent with or Affecting the Probability of facts in Issue or Relevant
Facts (sect. 13)

This section makes admissible only those facts dhatof great significance in bringing the

court to the conclusion either way as regards enc& or non-existence of the fact in issue.

It provides that all facts which are not relevamder other sections of the Act become

relevant if:

(i) they are inconsistent with any fact in issue oeveht fact or

(i) By themselves or in connection with other factgytimake the existence or non-

existence of any fact in issue or relevant fachlyiggrobable or improbable.

For example where A is charged for the murder eftich is alleged to have taken place on
January 21, 1999 in Moshi. Evidence by A thathatraterial date and time he was in Dar
es Salaam is admissible. It is under section 18tkieaevidence adlibi is admitted. In cases
where the defense of alibi is pleaded the accused not do more than raise a reasonable
doubt. In the case dRashidi Ally v Republic [1987] TLR 97 (HC) the appellant was
convicted of the offences of personating a publfiicer and obtaining money by false
pretences. The only description given by witnesgles saw the imposter at night was that
the imposter wore a black suit. The appellantfprward a defense of alibi which the trial
District Magistrate rejected as mere contrivanca. &peal, in relation to the defense of
alibi, Chipeta,J., held that where the accusedopepsits forward the defense of alibi, he does
not thereby assume the burden of proving such. alibs sufficient if such alibi introduces
reasonable doubt in the prosecution’'s case. Aaupridi the case oAnangiswe Masendo
Ng'wang'wa v R [1993] TLR 202 (CA)where the accused’s defense of alibi does not raise
any reasonable doubt on the prosecution case mhe saght to be rejected.

Section 13 is very wide and some scholars sayitthaist be read subject to other sections in
the Act. In the Indian case Bfv. Pardhudal (1874) 11 Bom. 9@Vest J. said:

“...Section 11 [Section 13 in Tanzania] of the Evicer\ct is, no doubt, expressed in terms
so extensive that any fact which can by a chairatibcination, be brought into connection

with another so as to have a bearing upon a panissue may possibly be held to be
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relevant within its meaning... such extensive meamias not in the mind of the

legislature...”

Read the following cases for further elaboratiorsettion 13 of the TEARaja v. Kataria
[1965] EA 362. Mbui v. Dyer [1967] EA 315 (4); Muwnga v. Jiwani [1964] EA 171 (U)
and Peter Mtengo & 4 Others v R [1994] TLR 112 (CA)

2.8_Facts Affecting Quantum of Damages (section 14)

Section 14 provides for the admissibility of fathsat will enable the court to determine the
amount of damages in civil suits. The kind of $aatimissible in actions for damages vary
according to the nature of the action e.g. for thneaf contract, libel, trespass etc. and any
such fact which would help in determining i.e. mtreasing or diminishing the amount of
damage is relevant. For example where a plaimifa civil case claims damages as
compensation for injuries suffered in a car acdiddgre amount of damages that is demanded
naturally becomes a fact in issue. In the cas®wivanga V Jiwani [1964] EA 657the
deceased was a child and the court consideredhbera of damages for the loss of service
to the mother and grand parents (his father wasadyr dead). Read the following cases that
elaborate this ruleMotor Mart & Exchange Finance LTD V Ghandi [1963] EA 657,
Raja v. Kataria [1965] EA 362 and M’bui v. Dyer [1%57] EA 315(K).

2.9 Facts Affecting the Existence of any Right or Cusim in Question (Section 15).

Section 15 provides for the admissibility of faeBecting the existence of any right or
custom. It provides that where the existence of aght or custom is in question any
transaction in which the right was created, claimmddified, recognized, asserted, denied or
which was inconsistent with its existence is refgvalt has to be noted that the term
“transaction” means some general business or dgsaliwhich are carried on or transacted
between two or more persons. The section alsoigesvfor the admissibility of particular
incidents in which the right or custom was claimext;ognized or exercised or in which its

exercise was disputed, asserted or departed from.

Page 22 of 198



The rights or customs referred to in this sectimnreot confined to public rights and customs
but include all kinds of customs and rights. Sakkahis Sakkar's Law of Evidencegives

the following illustrations on this section:

0] The question is whether B has a right to fishekydeed conferring the fishery on A’s

ancestors; a mortgage of the fishery by A’s fatealysequent grant of the fishery by
A’s father irreconcilable with the mortgage; pantar instances in which the exercise of the
right was stopped by A’s neighbours are relevactsta

(i) A sues B for trespass upon land between A’s farchahigh road which B claims is
part of the highway. Evidence is admissible for Ahat he and his tenants had
habitually cut grass on the land; grazed theirledttereon and turned off cattle of
strangers. Evidence is admissible for B: thatrgfeas had sometimes cut grass and
grazed cattle there; that B’s servants had not shiovihave come to the knowledge of

A and his servants.

2.10 Facts Showing any State of Mind or Feelingection 16)

Section 16 provides for the relevancy of facts shgwhe existence of a person’s state of

mind, body or bodily feeling. The Section makesfthilowing facts relevant:

0] Facts showing the state of mind of someone i.eniidn, knowledge, rashness, ill
will or good will towards any particular person. omever the state of mind must
relate to the particular matter in question andangéeneral one.

(i) Facts showing the existence of any state of bodyanlily feeling provided the
existence of such state of mind or body or bod#glihg is in issue or relevant for

deciding the case.

The section adds that where the commission of @qare offence is rendered relevant under
Section 16(1) the previous conviction of such peilisalso relevant.

The principle in this section is that when the mien of the accused is a relevant fact,

evidence of similar transactions both prior and segjpent to the alleged offence is
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admissible as evidence of intention. In the cdsé&obn Makindi V.R. (1961) EACA 327
evidence of previous beatings resulting in the sedis conviction for maltreatment of a boy

and his threat:

“As you have made me to be imprisoned | will beat yntil you die”

was admitted under section 16 and 17 of the TEAhow ill will towards the deceased.
However the prosecution is not, under the provisallowed to adduce evidence showing
that the accused has been guilty of criminal atherothan that covered in the particular
charge or information for the sake of showing tbeused’'s tendency to commit offences.
The purpose of giving evidence of similar charagseto show knowledge and the state of
mind of the accused. It is intended to prove thaéatwas done by the accused was
intentional and thereby rebut the defense of aotide Mohamed Saeed Akrabi V.R.
(1956)23 EACA 512the appellant was convicted by the trial courttwao counts of use of
criminal force with intent to outrage modesty. Té&ras no corroboration of their evidence.
The prosecution called three other boys from thmeseclass in the school as the
complainants, who gave evidence that the deferfiohion previous occasions done exactly
the same to them as he was alleged to have donket@omplainants. The magistrate
admitted the evidence under sections 14 and 13igeecl6 and 17 of the TEA) to show
criminal intent. One of the grounds of appeal wes evidence of other offences of similar
nature that were not charged should not have bdertted. The Court of Appeal quoted
with approval the case of Makii. Attorney General for New South Wales [1894] A.C

57 in the following words:

“..there would be nothing wrong in the prosecuteseking to establish the true situation by
offering, as part of its case in the first instanegidence of similar action by the accused at
another time which would go to show that he intehttedo what he did on the occasion
charged and was acting criminally...”

The Court of Appeal then held that the evidencasiofilar offences was admissible under
sections 14 and 15 of the Evidence ordinance oiA&ection 16 and 17 of the TEA) to
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show intention of the appellant and to rebut a miefeof accident or mistake. Other cases
dealing with section includB V. Douglas (1942) 22 KLR 44; R V. Harold Whip (195)
28 KLR 243; J.W. Kiwanuka (1956) 7 ULR 172 and R vHall [1951], All ER 702.

2.11 Facts Showing a System (Section 17)

Section 17 provides that where there is an issugthvein a particular act was intentional or
accidental or done with a particular knowledge fiat that such act formed part of a series
of similar occurrences which the same person wasearoed is relevant. For this section to

be applicable two things are necessary:

(1) There must be a question whether an act was iotaitior accidental or was done
with a particular knowledge;

(i) There must be a need to prove that the act formipaeries of similar occurrences.

An important question is: when may the prosecutender evidence of the commission of
previous offences? This can be done once theréndreations either before or during the

course of the trial that the accused alleges tbk ¢d intention or accident. If there is no

indication that the accused will raise such defergther from statements made prior to the
commencement of the trial or cross-examinationhef prosecution witnesses section 17 is
not applicable and therefore no evidence of sinoféences committed prior to the offence

under enquiry is admissible. See the casibh Makindi V R [1961] EA 327 (CA)

It should be noted that section 17 is the appbecawf the rule in section 16. It is not
necessary under it to show that all the acts fon@ wansaction but if they form part of a
series of similar occurrences such acts may beeptoVhe two sections (16&17) must be
read together. Section 16 deals with the relevafdgicts showing intention, knowledge etc
when the existence of any state of mind or bodpadtily feeling is in issue. Section 17 is
applied when the act in question forms part ofreeseof similar occurrences. In such a case
evidence of similar facts is admissible to proviemtion or knowledge of the person and to
rebut the defence of accident, mistake etc. Fomgka Kajanja is accused of fraudulently

delivering to Katitu a counterfeit 200 shillingstao The fact that soon before, or soon after
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the delivery to Katitu, Kajanja delivered countérfeotes to Kadogo, Kapepe and Kamkono

are relevant as showing the delivery was not aotade

The object of the section is not only to negativeocent intent but also to prove pre-existing
plan or design and that the act charged is onlyabreclass or series designed to bring about
a certain result with a certain object. The lawsasout in section 17 can be summarized in

four statements:

i) that the provision is intended to allow admissibilbf evidence in order to rebut a
defense of accident, mistake or other innocenninte to show that an act was done
with a particular knowledge or intention;

i) that under section 17 it is not necessary thategip line of defense should have
been set out by the accused before such evideteedsred;

iii) that the other acts sought to be introduced ineaad must be similar to those under
enquiry; and,

iv) That one similar act is sufficient to prove knowdedand, or rebut accident or mistake
but a single similar act is not necessarily adesjuaithout further evidence, to show

a systematic course of conduct.

For example Kalimanzira, a newspaper proprietoch@rged with demanding money from
Bwege by threats made through Kamkono, to attactormpany of which Bwege was
chairman in Kalimanzira’s paper. Evidence that tmeeks before, a similar threat had been
made by Kamkono , and a sum of money obtained dykono from Bwege to abstain from
attacks in Kalimanzira’s paper is admissible. $®ecase oR V Boile (1914) 3 KB 339For
further elaboration of the operation of sectionsréd@d the cases &.V. Hall [1952] All
E.R. 702; John Makindi V.R [1961] EA 327; and Mohahed Akrabi v. R. (1965) 23
EACA 512.

2.12 Facts Showing a Course of Business (Sectior) 18

Section 18 provides that when there is a questibether a particular act was done, the

existence of any course of business, accordinghiohwit naturally would have been done, is
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a relevant fact. In ordinary life when the couodébusiness usually followed is proved the
probability is that there was no departure from toenmon course of business in the
particular transaction. It is in this light thacsion 122 of the TEA allows courts to presume
the existence of any facts which it thinks likety have happened regard being had to the
common course of natural events, human conductpaibtic and private business in their
relation to the facts of the particular case. i®acB84(b) deals with statements made in the
ordinary course of business. For example wherggtlestion is whether a particular letter
reached K the fact that it was posted in due coansenot returned to the sender by the post

administration, are relevant and admissible undetiean 18 of the TEA.

2:13 Conclusion
The provisions of sections 8 —18 are very importanihe determination of cases. Students
are expected to understand the content and intatyme of each of these provisions because
they are central in the admission of evidence wheiitness is testifying in any case. What
may be of assistance in comprehending how theyatpes the study of cases that interpret
them. Cases cited are more or less put in summoany $tudents are encouraged to read the

relevant judgments so that they appreciate howutes of evidence are used | practice.
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LEACTURE III

ADMISSIONS

(Section 19-26)
3.0 _Introduction
In this lecture you are going to study the law tietato admissions. In practice admissions
play a very important role both in criminal andicproceedings. Knowledge of this topic
will assist you to deal with materials falling umdein a more informed way. At the end of
this lecture you should be able:

« to define the term ‘admission’,
« to understand how admissions are used in evidamck,

« to know the circumstances under which admissioasdmissible in evidence.

3.1 The Meaning of the term ‘Admission”

There is a general rule that oral evidence muatlinases be direct save where an exception
lies. More on this is covered in topics on the bawrrule. The Evidence Act makes
provision, under certain circumstances, for the iadiility of evidence that is not direct.
These are exceptions to the general rule. Suchscamdude admissions, confessions,
statements of persons who cannot be called as sgsiseand statements made in special
circumstances. In Kenya such cases include statsmendocuments produced in civil
proceedings. In principle, therefore, an admiss®ra type of hearsay evidence and is

admissible because it falls in the exceptions giwethe law.

The first important question one should ask is: &Mk an admission? The answer is found

in section 19 of the TEA. An admission is:
“...a statement, oral or documentary, which suggestg inference as to a fact in issue or

relevant fact, and which is made by any of the @essand in the circumstances hereinafter

mentioned...”
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It should be understood that section 19 of the Td&fines admissions and gives general

parameters of essentials of an admission. Adnmss&we evidence against the interests of

the maker and, as noted above, they constitutexaepgon to the rule against hearsay.

Reading all the relevant sections in the TEA ormesay that an admission is a statement oral

or documentary, which suggests any inference offettten issue or relevant facts and which

is made by persons and in the circumstances spedifi section 20, 21 and 22 of the Act.

The word “hereinafter” in section 19 is used dai#bely in the provision to lead to the

elaboration of the definition of admissions andspes who can make admissions. This shall

be discussed later.

What is important to emphasize is that an admissiag be proved against the maker or his

representative in interest but it cannot be prdwedr on behalf of the person who makes it

or by his representative in interest except indluases:

(i)

(ii)

When the admission is of such a nature that ifpgreson making it is dead, it would
be relevant as between third persons under se8ifly) (section 23(a) of TEA). For
example John is accused of killing Allan in Mwardity at 8.00 am on 17 May
2002. In his defense he produces a business ledt@rrote on the material day and
time while he was in Tanga and bearing a post r(stginp) of Tanga. The statement
on the date of the letter is admissible, becaus@oifn were dead it would be
admissible under section 34(b) of TEA.

When it consists of a statement of the existena@ngfstate or mind of body, relevant
or in issue, made at or about the time when suatk sif mind or body existed, and is
accompanied by conduct rendering its falsehood olvgisle (section 23 (b) of TEA).
This exception focuses on a person’s state of mmabdy of a party when the same
is in question. The existence of facts showing skete of mind or body is also
admissible under section 16 of the TEA. All the sagection 16 simply declares the
relevancy of such facts but section 23(b) goeshéurto state that such facts or
statements may be proved on behalf of the makenchdmission. However when
such statement is sought to be proved in favohefrhaker it must be accompanied

by conduct rendering any falsehood improbable. &ample, If X is accused of
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receiving stolen goods knowing them to be stoled he offers to prove that he
refused to sell them below their value he may piivese statements though they are
admissions in his favor because they are explapataronduct influenced by facts in
issue.

(i) If it is relevant otherwise than an admission (eecR3(c) of the TEA). This sub-
section envisages a situation where an admissimiggant under other provisions of
Evidence Act. For example B is accused of knowirgging in unlawful possession
counterfeit coin. He offers to prove that he askeskilful person to examine the coin
as he doubted whether it is counterfeit or not, thadl that person did examine it and
told him it is genuine. Here B is seeking to esshibhis innocence by adducing facts
that are incompatible with his guilt i.e. he had mens rea. This is relevant under
section 16. In such a case B may prove this adomssi his favor under section
23(c).

Apart from this there are situations when an adiomsg partly infavour and partly against
the interest of the maker. What should the counndsuch a case? In such circumstance it is
prudent to tender the whole statement in evidencerder that its full meaning may be
ascertained. This position is consonant the remere of section 41 of the TEA. The point
was elaborated in the case of the cas@afna Akbarali Shariff and Anor. V Noshir
Pirosesha Sethna and Ors [1963] E. A. 239

3.2 Making of Admissions and their Admissibity

Who can make admissions? According to the TEA adimns may be made by three
categories of people.

a) Statements by parties to suits, agents or intested parties (section 20)

The first group of persons who can make admissavasparties to a suit or agents or any
interested persons. An admission made by a pargntosuit is admissible in evidence.
Where a party used an agent in the relevant tréingsathen a statement of his agent can be
proved against him. An agent is a person emplogextt on behalf of another. All actions of

agents that are done within the scope of theiraityhbind their principals. This means that
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all admissions made by agents are binding on graicipals and can be proved against them
(the principals who are parties). However, befére admission can operate against a party
the agency relationship must be established. aicecases a party may sue or be sued in a
representative capacity e. g. a trustee or anyr odpgesentative character. It is pertinent to
emphasize that statements made by parties to enadi¢ in a representative character are not
admissions unless they were made while the partgngahem held that character (Section
20(2) of the TEA). For example a statement mada bystee is not admissible against him
when sued as a trustee if they were made befobet®me a trustee. This is also true for an

agent or any other representative status.

In addition statements made by persons who havgriptary or pecuniary interest in the
subject matter of the proceeding and persons fréwonwthe parties to the suit have derived
their interest in the subject matter of the su@& admissions if they are made during the
continuance of the interest of the persons makegstatements (section 20(3)). Persons
having proprietary or pecuniary interest in thejsabmatter include such relationships as
partners, co-sharers, joint-contractors, etc. Aamgple of a party from whom the parties may
derive their interest is where John, just one defote selling his car, says that his car
intended for sale to James is very defective. Hawewy statement made after the interest
has ceased to exist is irrelevant. See the cagaotan V. Gibson (1968) HCD n. 474.

b) Statements of persons whose position or liabijitmust be proved as against a party to
a suit (sect. 21 of TEA).

When liability of a party to a suit depends upoe frability of a third person, then a
statement of the said third person regarding laBillty amounts to an admission as well
against the said party to the suit. For examphealundertakes to collect rent for Alli. Alli
sues Juma for not collecting rent due from YuswafltAlli. Juma denies that rent was due
from Yusufu to Alli. A statement by Yusufu that beved Alli rent is an admission and is
admissible as against Juma if he denies that Yuswéd this rent.
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c) Persons expressly referred to by a party to a gu(sect. 22 of the TEA).

This section deals with vicarious admissions. dinds on a general principle that when a
party refers to another person for some informatoropinion on a matter in dispute the
statement made by the third person is receivablgdasssion against the person referring.
The argument for this is that by referring to adhperson the particular party indicates that
he trusts that other person and approves his otteria anticipation and adopts it as his own.
However, before that statement is taken in evidemasean admission, there has to be
evidence that there was an express reference fomation by the concerned party. For
example the question is whether a generator soldubybe to Kacheche is in good running
condition or sound. In such a case if Jumbe say&theche “go and ask Dogo because he
knows all about it” then Dogo’s statement on tbsue is an admission. Read the case of
South India Corp.V. H. J. Stanley & Sons Ltd. (196YHCD n. 168.

In summary admissions may be made by:
+ parties;
« agents of parties;
« parties suing in a representative character aigtees, administrators etc’
- interested parties e.g. co-shares etc.
« persons from whom the parties have drawn interest

« persons expressly referred to by the parties tota s

There are three important things to note on theisalhility of admissions under the TEA.
First, oral admissions on the contents of documemés not relevant unless the party
proposing to prove them shows that he is entitbedive secondary evidence of the contents
of such document or the genuineness of the docuim@nguestion (section 24 of TEA). The
rule laid down by this provision is that the congeaf a document cannot be proved by oral
admissions unless: the party proposing to give swithence can show that he is entitled to
give secondary evidence or the genuineness of #mgcylar document is in question.
Nevertheless, this section does not bar the remepti admissions which the parties or their

agents agree to make at the hearing (section 603.i3 different from the law is England
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where oral admissions of a party on the contents @dcument is admissible. This rule was
laid down in the case @lattgerie v. Pooley (1840) 6 M & W 664.

Second, in civil cases no admission may be prolviédsimade on the express condition or in
circumstances in which it can be inferred thatpghgies agreed that the evidence of it should
not be given (Sect. 25 of the TEA). Parties inlcsuiits, for the sake of putting an end to
litigation, may make admissions of liability undan express or implied condition that
evidence of it should not be given. In such a cageh admission is irrelevant and
inadmissible in evidence. This rule is strictly ioed to a case where there is a dispute or
negotiation and proposals are made for an amicaitiement. In order that any admission is
shut out under this provision there must be an esgrcondition to that effect or in the
absence of it there must exist circumstances atssarily imply that the parties agreed that
evidence of it should not be given. This provistmes not, however, exempt an advocate to
give evidence where he is required to do so uneetian 137 of the TEA. The rationale of
this rule is that if parties were to be afterwapdsjudiced by their efforts to compromise it
would be difficult to convince parties to reach amicable settlement of disputes. The
essence of an offer to compromise is that the pagaking that offer is willing to submit to a

sacrifice and to make a confession.

Third, admissions are not conclusive proof of thetter admitted but they may operate
as estoppel (Section 26 of the TEA).

3:3CONCLUSION

In this chapter you have studied the law relatiogadimission. It is abundantly clear that
admissions are used both in criminal and civil sagnderstanding how the term admission
in used and the extent of its use in the two brasdf law is important. At times the concept
has been mixed up in some situations which hasolediscarriage if justice. You are urged
therefore to clearly distinguish its usage andgtasv the same is used in practice.
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LECTURE 4
CONFEESSIONS
(Section 27 — 33)

4.0 Introduction

Lecture 4 is focused on confessions. A confesg@oa species of an admission but since
there are special rules governing its admissibilitynust be treated separately from other
admissions. At the end of this lecture you shdddble:

« To define a confession,

« To know the rules governing the admissibility afanfession,

4.1 Definition of a Confession

What is a confession? The term confession is ddfin section 3(1) of the TEA to mean:

(a) Word or conduct, or a combination of both words andcconduct, from which, whether
taken alone or in conjunction with the other fgatsved, inferences may reasonably be
drawn that the person who said the words or didattteor acts constituting the conduct
has committed an offence; or

(b) a statement which admits in terms either an offéeheeperson making the statement has
committed an offence; or

(c) a statement containing an admission of all theedigmnts of the offence with which its
maker is charged; or

(d) a statement containing affirmative declarationglmch incriminating facts are admitted
from which, when taken alone or in conjunction witther facts proved, an inference
may reasonably be drawn that the person makingstaement has committed an

offence.”

In English law the term admission is usually apgplie civil transactions and to those matters
of fact, in criminal cases, which do not involvanunal intent. The term confession is

generally restricted to acknowledgement of guithis position is also true in the TEA. For
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example, if A, who is charged with house breakingd atealing, admits that he was found in
possession of goods alleged to have been stoleddints that he bought them on the open
market the statement is an admission of possesslooh is against him. It is not a
confession. In the case ®iwiroma V.R. (1968) HCD n. 181the court held that a
statement admitting shortage of funds in a case¢heft constitutes an admission not a

confession. And in the case ®bngwe Ngedelele V.R. (1968) HCD judge Seaton said:
“...A confession is a direct acknowledgement of gailt the part of the accused...an
admission... is a statement by the accused, diregnplied, of facts pertinent to the issue
and tending, in connection with proof of other facto prove his guilt, but of itself is
insufficient to authorize a conviction..”.

Read also the case Gbpa s/o Gidomebaya V.R. (1953)20 EACA 318

4.2 Admissibility of Confessions

The admissibility of a confession depends on theuanstances in which it was made and to
whom it was made. The TEA provides for situatiomsvhich a confession can lawfully be

made:

(i) a confession voluntarily made to a police officef ¢r above the rank of a
corporal) by a person accused of an offence magrbeed against him (Sect.
27(1)).

(i) A voluntary confession made to a person in authasitalso admissible (section
27(3) of the TEA. In the case &hihobe Seni and Another v Republic [1992]
TLR 330 (CA). The appellants were convicted of murder and seetéto suffer
death by hanging. They appealed against both coowiand sentence attacking
the evidence on the  basis of which they werevicted. The appellants were
said to have made confessions that they later raefaatd Some of the confessions
were made to the village chairman. The court heliew that a village chairman

is a person in authority under section 27(3) of Bhadence Act and so a
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confession made to him is involuntary if the Cduelieves that it was not induced
by any threat, promise or other prejudice. Thereoisa thread of doubt that the
confessions to the village chairman were not indumg threat, promise or other
prejudice. Read also the caseTbhbiti Ngalile V R (1968) HCD n. 182.

(i) A confession voluntarily made by a personcased of an offence before a

magistrate or justice of peace may be proved aghims(sect. 28).

From the foregoing it is clear that only voluntagnfessions made to proper authorities are
admissible in evidence. Where the relevant cordes& made to a police officer then the
rank of the said officer must be that which is primed by the law. In the casgervas
Kilongozi v Republic [1994]TLR 39 (CA)the appellant was charged with and convicted of
murder. The trial court based the conviction onoafession that the appellant made to a
police officer whose rank was not shown on the eva®. On appeal the conviction was
challenged as being based on inadmissible evidéneas undisputed that there was nothing
on record to show that the police officer to whdra appellant made the confession was of
the rank required under s 3 of the Evidence AdB 719 he court held that the confession was
inadmissible in evidence and that the case wasprited beyond reasonable doubt. For

these reasons the appeal was allowed.

However confessions may be made under variousrostances and these are very crucial in

determining their admissibility.

Voluntariness of a confession is a key componenhénadmissibility of any confession. A
confession is not voluntary if it was induced by #mreat, promise or other prejudice held by
the police or any other person in authority (set(® of TEA). An important question is:
can a confession be said to be voluntary if ifigted by means of questions put by a person
in authority? It has been considered that statesneratde after arrest in answer to repeated
guestions by police whom the accused might feehtddo reply could hardly be considered
to be voluntary (seR. V Ikojot (1917) 2 U.L.R. 261) To a reasonable extent the accused,

while making a confession, may be asked occaspumedtion to keep the narrative clear. The
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accused should, however, not be asked leadingigaossir cross-examined on what he is
saying. On the importance of voluntariness of d&ssion the court iNjuguna and Others
V.R. (1952) 2 EACA 311said that it was incumbent upon the prosecutiopréwe that the
confession was voluntarily made and was not obthimeimproper or unlawful questioning
or other methods. It added that it was the dutthefcourt to examine with close care and
attention all circumstances in which a confessi@s wbtained. The onus of proving that a
confession is voluntary is on the prosecution. Tifialso according to section 27(2) of the
TEA.

The term inducement used in section 27(3) has taim meanings i.e. “fear of prejudice” or
‘hope of advantage”. This requires an inquiry itlte actual state of the accused mind and
other factors. IlDPP V. Ping Lin (1976) AC 574the court stated that the test depends on
the actual effect on the accused mind. Subjeciresiderations are also relevant where the
inducement proceeds from a person who is in authofowever the inducement must not

be too vague. It must point to some consequences.

On the meaning of “a person in authority” the canrfeokinanan v. R. [1969], AC 2Ghe

court said:

“...A person in authority means, generally speakiagyone who has authority or control
over the accused or over the proceedings or prdgat@against him. And the reason that it
is a rule of law that confessions made as a resfilinducement held out by persons in
authority are inadmissible is clearly this, thatetlauthority that the accused knows such
persons to passes may well be supposed in the itgagdrinstances both to animate his

hopes of favour on the one hand and on the othersfare him with awe....”

Section 29 introduces, apart frothe general test of voluntariness an entirely new

principle regarding admissibility of confessionsuking from inducement. Under section 29
of the TEA the fact that a confession has beenimédsafter an inducement is not in itself a
sufficient reason to reject it. Such confession oaly be rejected if it was made in such

circumstances and is of such a nature as likebatse an untrue admission. In other words
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the principle in such situations is based on the gstion whether or not the inducement

has affected the truth of the confession.

The logic of Section 29 of the TEA is that a cosfes obtained by inducement or threat is
admissible if there is evidence that the confes@asaying nothing but the truth. Some of
the things which the court would take into consadien, in deciding this, include the nature
of the promise or threat and the circumstances hichvthe confession was made. In
addition where a confession is made after the isgio@ caused by the inducement has been

fully removed the confession is relevant and nemcoe rejected. (section 30 of TEA)

In the case ofosephat Somisha Maziku v Republic [1992] TLR 22MHC) the facts were
that the appellant, was at the material time, eggaoas a watchman by Tabora Region Co-
operative Union. On 1/5/90, it was discovered t&touver glasses had been extracted from
windows and one typewriter stolen. Through inteata@n by Sungusungu, the appellant
confessed to have stolen the louver glasses butheotypewriter. The appellant, in his
cautioned statement to 7909 D/Cpl. Benjamin, furtenfessed to have stolen the louver

glasses.

On the strength of this evidence, the trial Magigtrconvicted the appellant on the charge of
stealing by public servant c/s 270 and 265 of theaPCode. In his memorandum of appeal,
the appellant contended that his confession to @&urggu was extracted by threats and with
violence. The Court held that while it is trite lavat the condition precedent for the
admissibility of a confession is its voluntariness, confession is not automatically
inadmissible simply because it resulted from tleeatpromise, it is inadmissible only if the
inducement or threat was of such a nature as Wwely lio cause an untrue admission of guilt.
The court further elaborated that where you haveatis and a confession far apart without a
causal connection, and no chance of such thredigimg confession, such confession should
be taken to be free of inducement, voluntary andissible. Finally the court also recited a
trite principle of evidence that where a confessgrby reason of threat, involuntarily made,
and is therefore inadmissible, a subsequent vatyntanfession by the same maker is

admissible, if the effect of the original torturer threat, has before such subsequent
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confession, been dissipated and no longer the motbrce behind such subsequent

confession.

Another important issue is the status of evidenseadered in consequence of information
received from the accused while in police custodyccording to section 31 of the TEA
when any fact is deposed as discovered in consequeh information received from a
person accused of any offence in the custody alliagoofficer so much of such information,
whether it amounts to a confession or not, as eelab the fact thereby discovered, is
relevant. InNanyalika v. R. (1971) HCD n 314 the appellant was convicted on three
charges of stealing, entering a dwelling house witént to steal and stealing. The appellant
made statements to a police officer leading todiseovery of several stolen articles. On
appeal Biron J Said:

“...the appellant showed the police the spot where tomplainant’'s stolen box was
recovered, and also his leading the police to gnenbryman from whom the complainant’s

stolen shirt was recovered is admissible...”

Read also the case Afiyuma v. R. (1953) 20 EACA 218.The above relates to be evidence
lawfully obtained through an accused while in padiccustody. What is the position if the
evidence has been improperly obtained? The peaaticTanzania is that such evidence is
admissible. The test employed to admit such ewees whether the evidence is relevant to
the facts in issue. This position was clearlycaitited in he case &hila V R. (1968) HCD

n. 39 where evidence obtained by an illegal search wasitted. The same position was
held inAmin V. R. (1968) HCD no. 302vhere Georges C.J said that it is trite law that th
fact that a search whether of premises or of thegmewas unlawful does not preclude the

trial court from receiving articles found as a feséisuch search.

The TEA also deals with confessions made as atrefal promise of secrecy or deception.
The mere fact that a confession was made undesmaige of secrecy, as a result of deception
practiced on the accused or when drunk or in ansevarquestion which the accused need

not have answered or as a result of not having beened that the statement may be used in
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evidence against him does not render such confessemimissible (Section 32). However
the court may refuse to admit such confessionisf @f the opinion that the statement was not
voluntary or was made in circumstances that remdéreinreliable or unfair. This was
elaborated in the case WAyinda v. [1959] EA 688

Finally, under section 33 of the TEA a confessiéramm accused implicating him and other
accused persons may be considered against theamttesed persons. However no person
is, without corroboration, to be convicted soletytbe basis of a confession of a co-accused
person. In the case &aidi Hatibu v Republic [1984] TLR 280 (HC) theappellant was
convicted of cattle theft. The trial magistrataegelon two pieces of evidence to convict the
appellant. He relied on a plea of guilty of a cawsed that implicated the appellant and an
identification evidence of a witness who said thatsaw the appellant and his co-accused in
the bush from a distance of about one hundred ydndsg some head of cattle. The High
Court considered whether or not the two piecesvademce could support conviction. The
court held: (i) a plea of guilty is a confessionfatt and may be made use of as provided for
in s.33(1) of the Evidence Act, 1967 provided ipreved; (ii) the use of the word "proved"
in s.33(1) of the Evidence Act would tend to suggest evidence must be adduced to
establish that the plea was made; (iii) in thisecdswas not permissible to invoke the
provisions of s.33(1) of the Evidence Act agathst appellant because the plea of guilty of
the co-accused was not proved; (iv) it was un&afeéhe trial magistrate to have accepted
the identification evidence because the distance quite long and the fact that the man was

in a bush.

And in the case oAsia Iddi v Republic [1989] TLR 174 (HC) the appellant was convicted
on the strength of a co-accused's confession teget#lith independent testimony of
witnesses who were in one way or another involvethe transaction. On appeal the High
Court held that conviction cannot be based solelyacconfession by a co-accused. There
must be, in addition, other independent testimangdrroborate it. The court further stated
that evidence of a person who has an interestri@ $#so needs corroboration and, as such,
it cannot be used to corroborate other evidence.d&® the case dflwidini v. R. (1967)
HCD no. 386.

Page 40 of 198



4.3 Retracted and Repudiated Confessions

Where the prosecution applies to tender a confegbien the accused must first be asked
whether he disputes the admissibility of the cosifes If the accused retracts or repudiates
his confession or maintains that it was not volgntae court must conduct a “trial within a
trial” to determine its voluntariness or admissipil If the trial is with assessors they must
not be present during the “trial within the trial”. They should be re-called later and
informed of the court’s decision on the statem®&here, inadvertently, the trial court has
omitted to conduct ‘trial within trial’ the appel& court normally considers whether the
irregularity had, in fact, prejudiced the accus®@de also the case bfimambutu Makalya
[1958] E.A. 706.

What is a retracted confession? A retracted cerdasarises when an accused admits that he
made a statement recorded but declares that hefomeesd to or induced to make the
statement or that what is sought to be producedumt is not what he said. What, again, is a
repudiated confession? A repudiated confessioa onfession that an accused person
contends that he never made any statement. Thsrdhbwever, been a debate whether such
distinction is substantive. ITuwamoi v. Uganda [1967] EA 84 Duffus AG. V.P;
guestioned the validity of the basis of the didiot between these two types of confessions
arguing that the distinction was first made in 198@he case oR.v. Lobasha (1936) 3
EACA 48. There is no need of getting into the intricaciethe debate.

In both cases the general principle is that exedmre the court is fully satisfied that in the
circumstances of the case the confession is nothirtgthe truth a retracted or denied
confession cannot support a conviction unless boraied. InTuwamoi v. Ugandacourt

said:

“...a trial court should accept any confession whih retracted or repudiated...with
caution, and must, before founding a convictiorsaoh confession, be fully satisfied that in
the circumstances of the case that the confessitmué....corroboration is not necessary in
law and the court may act on a confession alonki# fully satisfied, after considering all

the material points and surrounding circumstandbkat the confession cannot but be true...”
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The same reasoning was adopted in the cas¢aofisi Athumani and two Others V R
[1993] TLR 110 (CA). In this case the three appellants were jointlyrgbd with and
convicted of murder and were each sentenced tohdé&diey appealed against both
conviction and sentence complainingter alia, that the Trial Court admitted in evidence
and convicted the appellants on the basis of tleged confessions of the appellants which
confessions had been repudiated or retracted. Thet ©f Appeal of Tanzania held that
although the appellants in their defenses at thérgpudiated or retracted their confessions
once the Trial Court found those confessions térioe it was entitled to base conviction on

them.

And in the case aodackson s/o Mwakatoka & 2 Others v Republic [1990TLR 17 (CA)
which wasa trial for murdercaused during a fight at night, the trial judge rfduthe
appellants guilty of murder on the evidence thatfirst appellant was identified as being
present when the second and third appellant attiattie deceased on the fateful night and
thus participated in the murder under the docteheeommon intention, that the second
appellant was identified as one of the attackéet, the third appellant had confessed to have
hit the deceased on the head with a stone, anndhéahird appellant's repudiation of the
confession required no corroboration for his cosifes to support his conviction. The Court
of Appeal of Tanzania allowed the first and secappellants’ appeal on grounds of
insufficiency of evidence against them and quastied third appellant's conviction for
murder and substituted conviction for manslaughteregard to the retracted confession the
Court of appeal of Tanzania held that a repudiatedession though as a matter of law may
support a conviction, generally requires as a maife  prudence corroboration as is
normally the case where a confession is retracdsdregards the accused’s denial of the
confession the court held the view that it was &erilought and, on the basis of the

evidence available, untenable.

In the case oHemed Abdallah V R [1995] TLR 172 (CA) the danger of acting on an
uncorroborated retracted confession and whatgsired to be done was examined. In this
case the High Court convicted the appellant of murdn the basis of his retracted

confession. Before convicting the court warnedlfitsethe danger of basing the conviction
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on an uncorroborated retracted confession. On ppeaappellant argued that the trial
court's conviction should be faulted because tamkd Trial Judge did not give reasons why
he relied on the uncorroborated confession. Regan these issues the Court of Appeal of
Tanzania held: (i) generally it is dangerous towgmin a repudiated or retracted confession
unless it is corroborated in material particularsinless the court, after full consideration of
the circumstances, is satisfied that the confessiast but be true; (ii) once the trial court
warns itself of the danger of basing a convictionumcorroborated retracted confession and
having regard to all the circumstances of the dasesatisfied that the confession is true, it
may convict on such evidence without any further;ad and (i) that it is not a
requirement of the law that reasons have to bendioethe trial court's finding that there is
no danger in accepting a retracted confession.

Read also the case Miukani Wankyo V.R. [1990] TLR 46.

As stated above where the prosecution seeks toorely confession the burden of proving
that the confession was voluntary lies on themadRibe case dEzekia V.R. (1972) HCD
n. 240.

4:4 Conclusion

Confessions play a key role in the administratibrjustice especially criminal justice. On
this ground great care need to be taken to avord)u®nfessions that have been improperly
made to get convictions. This would help to sedt tthvat only the guilty parties face the

wrath of the law but not the innocent.
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LECTURE 5

STATEMENTS OF PERSONS WHO CANNOT BE CALLED AS WITNE SSES
(Section 34-35)

5.0 Introduction

In this lecture you are going to study how statetsiehpeople who cannot appear in court to

testify are used in evidence. Atthe end of ticéule you should be able:

- To understand what type of statements of persomscahnot be called as witnesses can
be admitted in evidence.

« To know the circumstances under which they are @iddin evidence.

5.1 The Rule Against Hearsay

This part concerns the meaning, application anghesaf the rule against hearsay, which
remains one of the most important of the exclusipmales of evidence. The general rule is
that oral evidence must be direct i.e. evidencerrgig to a fact which could be seen, heard
or perceived by our senses. It must be evidenae withess who saw, heard or otherwise
perceived the fact in question (section 62 of TER)erefore no witness is allowed to give
evidence on the basis of what he was informed byird party. This will be regarded as
hearsay and will not be admissible. The term hegadeees not appear in section 62 of the
TEA although the courts refer to it as hearsay. e\mv the rule concerning hearsay is
embodied in section 62 of the Act. The term hearsagimple words, means that a witness
says in court what he heard from a third person.example a witness says: “ | heard Juma
saying that he (Juma) saw the accused stabbindet®ased to death.” Such a statement is
hearsay and not admissible as it conflicts withrérgpiirements of section 62. The witness is

required to give best evidence in court.

An example of what could amount to hearsay evidenasourt can be seen in the case of
Njunga V R. [1965] EA 773 In this case an informer revealed informatiothi® police that
led to the apprehension and charging of the accpeexbn for the offence of being armed

with intent to commit a felony. In the course ofiggment the court stated:
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“...the knowledge which the court below had of tle®riious enterprise was derived from
what a sergeant of police told the court an unagllennamed and unsworn individual had
told him. Without this hearsay evidence the cowlbl very clearly would have found it
difficult, if not impossible, to have determinedetiter the appellant had the intent to commit

the felony and if so what felony.”

On this ground this piece of evidence was rejected.

What is the rationale of the hearsay rule? Exgeat®e advanced a number of reasons. Some

of them are the following:

() Hearsay statements when related to the court emaniginally from persons neither
under oath nor subject to cross-examination. Hémeg are unreliable.

(i) For the purpose of being fair and just to the patrii is proper that the best evidence
be given i.e. direct evidence should be given ai@af hearsay;

(i) There is a danger of inaccuracy through rejmti

(iv)It is argued that if the rule were relaxed the t®would be swamped with a
proliferation of evidence directed to establishiagparticular fact i.e. both direct
evidence and hearsay.

(v) There is a danger, in trials conducted with thedidssessors, that assessors would
attach much weight to hearsay evidence withoutziegl its weakness.

(vi) Similarly, the tribunal of fact would have no oppoity to observe the demeanor,

attitude and tone of voice of the maker of theestant, at that time.
5.2 Exceptions of the Hearsay Rule in the TEA

The TEA makes provision that under certain circamsgs hearsay evidence is admissible.

These cover admissions and confessions, statemeus by persons who cannot be called
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as witnesses, statements made in special circuogstatc. This part is intended to elaborate

on the admissibility of statements of persons wdnmnot be called as witnesses.

One of the main provisions is Section 34 of the TiBAt deals with statements of persons
who cannot be called as witness. The provisionemnadmissible statements of persons:
who are dead or unknown; who cannot be found or wérmnot be summoned owing to
diplomatic immunity or other privilege; those whave become incapable of giving evidence
or persons whose attendance cannot be procurecdbwittielay or expense which is
unreasonable. These statements are admissiblenooilcumstances specified in section 34
and no others. Statements made by the mentionsglepare admissible in the following

circumstances;

(&) when the statement is made by a person as toatlee @f his death or circumstances
leading to death — dying declaration  (sectid(e));
(b), when it is made in the ordinary course of busimesiuty (section 34(b);
(i) when the statement is against the pecuniary orrigtapy interests of the maker
(Sect. 34(c));
(i) When it gives the opinion of such person on thisterce of any public right or
custom (section 34(d)).
(iwhen it relates to the existence of any relaship by blood, marriage or adoption
between persons (Section 34(e));
(iv)when it relates to family affairs (Section 34(f));
(v) when it is contained in any deed or document mdato a transaction mentioned in
Section 15 (a) (Section 34(g)); and
(vi)When it is made by a number of persons and exprgé$selings or their part relevant

to the matter in question (section 34 (h)).
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Clearly section 34 restricts the admissibility tdtements of persons who cannot come to
court and give evidence. The purpose of the proniss to ensure the admission of the
truthful information in the course of criminal amivil proceedings. The exceptions are
allowed on the basis of necessity in that wherepdwicular person is dead or cannot be
found or easily summoned by the court there isassiility of getting better evidence.

The first exception appearing in section 34(a) ibawwis commonly called a Dying
Declaration. This is the subject of the next leetand for this reason no discussion on it will

be done here.

a) Statements and entries in the course of business

Statements of persons who are dead or unavailabldadorated under section 34(b) are
admissible if the particular statement or entrynade in the ordinary course of business. or
duty. The basis of this position is that such stziets are assumed to have been given
without a particular motive other than the fulfidmt of ordinary duty in human life. Such
statements, therefore, can safely be assumed tawdeWhat is important to understand is
that the particular statement or entry must bevegleto the facts of the case in question. In
addition the particulars given in the provision ac¢ exhaustive but fairly indicate the nature

of statements made in the course of business.

One of the oldest cases elaborating the applicatidhis principle is that oPrince V Lord
Torrington (1703) 1 Smith’s LC 277, 290: 1 Salk 285This was an action for a price of
beer sold and delivered. The plaintiff, in ordeptove delivery, produced a book containing
information on beer deliverance to customers amdstgnatures of the plaintiff's salesman
who had duty to sign every after such deliveryti#d time when the case was in court the
salesman had already died. The signature and thih aé the salesman, who personally
knew of the items of delivery, were proved. The rtcheld that the entries were good

evidence for the plaintiff.
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b) When the statement is against pecuniary or proprietry interest of the maker

Under section 34(c) statements of persons who @ad dr unavailable that have been made
against their own interests are admissible. Undiés provision any statement against
pecuniary, interest, proprietary interest (the tédeclaration against proprietary interest’
means statements made by a party while in possesdi@n estate, asserting a limited
interest in the same and in disparagement of saghehtitle to it) and any statement against
personal liberty and property of the maker is adrhls. A good example of a statement
against the pecuniary interest of the maker is wKielmchu writes in his accounts book that
he has received a loan of shillings 100,000 frong@such entry will be evidence in case of
the death or absence of Kiduchu. Under English daeh statements are limited to those
against the proprietary and pecuniary interest.ddhyder the TEA, in addition to statements
against proprietary or pecuniary interest, anyestant making the maker liable for criminal
prosecution or payment of damages is admissibleveder such declarations must have
been against the interest of the maker at the timag were made. It is not enough that they
might possibly turn out to be so later on. The oea®r allowing such statements is that in
the ordinary course of business a person is n@iyliko make a statement to his own
detriment unless it is true. For better understagdif this provision see the caselnés V R
(1927) 3 ULR 214.

c) When it gives the opinion of a person on the estence of a public right or custom
(section 34(d)

Declarations of opinion of deceased or those pargdro cannot be found are admissible in
proof of any public or general right or custom anatter of public or general interest. Public
rights concern all members of a particular commuaitcountry e.g. the right to collect road
toll in a particular highway. However a generalhtigaffect a smaller portion of the
community boundary between two villages. Such apisiare admissible if three tings are
fulfilled: first, that the statement having suchimmpn must be on any matter of public or
general interest, second, the declarant must bersop who would have been likely to be
aware of the existence of the right in question, &mdd the declaration must have been made

before the controversy to such right or customeros
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According to section 34B in Criminal cases a wntstatement of a person whose evidence

is relevant can be admitted in evidence as protti@felevant facts contained in it if:-

(i) the maker who has not been called as a withessaid dr unfit to attend as a witness
or cannot be, if he is overseas, procured or capedbund or by operation of the law
cannot attend;

(i) (the statement is or purports to be signed byrtaker;

(iiit contains a declaration by the person thaisitrue to the best of his knowledge
information and belief and that he made it knowihagt if it is tendered in court he
would be liable to prosecution for perjury if helfuilly stated untrue information;

(iv)a copy is served to the opposite party before thterment is tendered in court;

(v) there is no objection from the opposite party witten days from the service of the
copy of the statement; and

(vi)where the statement is made by a person who caeadtit is read to him before he
signs it and is accompanied by a declaration byp#reon who read it to the effect
that it was so read.

It must be remembered that these conditions fonssinility are cumulative. All have to be
fulfilled before the statement is tendered in enmke In the case dD.P.P. v. Ophant
Manyancha [1985] TLR 127the court had opportunity to examine the admiggjbof
statements made to the Police and tendered in aouhte absence of their makers under
section 34B(2) of the Evidence Act, 1967. In thase the respondent was charged with two
offences of corruptly soliciting and receiving abler c/s 3 of the Prevention of Corruption
Act 1971. The prosecution sought to rely on Pofitiements made by two witnesses but
the two witnesses were not in court. The trial isiagte held that the statements were
inadmissible in evidence. In the event the prosecufailed to prove its case beyond
reasonable doubt and the respondent was accordawgjyitted. The Director of Public

Prosecutions appealed to the High Court arguingttietrial magistrate erred in rejecting
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the statements because the conditions for admithiegn had been fulfilled according to
s.34B (2)(a) of the Evidence Act, 1967. The Highu@ held that the correct interpretation
of 5.34B (2) of the Evidence Act, 1967, is thabrder for a statement to be admissible under
that section, all the conditions laid down in &k tparagraphs, that is from (a) to (f), of the
subsection must be met. As the conditions ladbwn in some of the paragraphs were not
met in this case, the court added, the trial meggistcorrectly rejected the admission of the
two statements. The same reasoning was adoptdtkicase of R. V Hassan Jumanne
[1983] TLR 432 (HC).

What is important to note is that what is allowedbe admitted under section 34B (2) are
statements and not reports. In the casdvbfiananchi engineering and Construction Co
LtD V. R [1985] TLR 243 (HC) the appellant company was charged with and coediof
permitting a defective motor vehicle to be drivam ¢he public road contrary to the Road
Traffic Act, 1973. It was sentenced to a fine andered to pay Shs.8,000/= as compensation
to the owner of another vehicle damaged as atresiihe offending act. The conviction,
inter alia, was based on a Motor Vehicles InspecReport that was admitted under section
34B (2) of the TEA. On appeal the court statedrbfethat the Motor Vehicles Inspection
Report was improperly admitted in this case becdhbseapplication of s. 34B(2) of the
Evidence Act, 1967 under which it was purportediynéted is in respect of the admission of
written statements and not reports like this one.

As regards the admissibility and proof of suchestants in civil proceedings you should
read section 34 C of the TEA.

Section 35 covers the relevancy of evidence giveprevious proceedings. In summary
evidence given in a judicial proceeding is admissitor the purpose of proving, in a
subsequent proceeding or at a later stage of the paoceeding, the facts it states when the
witness who gave it is dead or cannot be found andapable of giving evidence or is kept
out of the way by the opposite party or if his pmese cannot be obtained without delay or
expense, which under the circumstances of the tt@seourt considers unreasonable. Such

evidence is only admissible in a subsequent praocgefithe proceeding is between the same
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parties or their representative in interest, if dldeerse party in the in the first proceeding had
the right and opportunity to cross-examine antiéf questions in issue were substantially the

same in the first as in the second proceeding.

Sections 36-40 provide for the admissibility oftetaents under special circumstances. You

are urged to read them and note how they are delatthis topic.

5:3 Conclusion

The most important thing to remember in regarddarbay evidence is that such evidence is
admissible only where the law has allowed the stortge admitted. In all other cases such
evidence is admissible. To do otherwise would sumgden the doors for un-called for

injustices.

Page 51 of 198



LECTURE 6
DYING DECLARATIONS
(Section 34 (a) )

6.0 Introduction
In the last lecture you studied generally the adibikty of statements by persons who
cannot be called as witnesses. One type of saténsénts is a dying declaration provided
for in Section 34(a) of the TEA. This lecture igended to elaborate further the nature and
admissibility of dying declarations. At the endtbis lecture you should be able:-

- To know what is a dying declaration

- To understand the circumstances under which dyedadations are admitted in

evidence.

6.1 Dying Declarations under the TEA

Section 34(a) of the TEA constitutes what is caligyging declaration” at common law. A

dying declaration is defined in the Oxford Companio Law to mean:

“A verbal or written statement made by a dying perswhich although not made on oath or
in the presence of the accused, is admissible itheree on an indictment for murder or
manslaughter of that person, provided the persokingait had a belief, without hope of
recovery, that he was about to die shortly.”

Take note that this definition explains the Engimdsition of the law. In Tanzania a dying
declaration is relevant if it is made by a persegarding the cause of his death or it relates to
any of the circumstances of the transaction whesulted in his death where the question of
death is in issue. In such circumstances the dggaration is relevant and admissible
whether or not the deceased was under the expmttafi death. There are two main

differences in the legal position in English anchZania law.

() In England such declarations are only admissiblaamicide cases while in Tanzania
dying declarations may also be used in civil caglesre the cause of death of the person

who made he statement comes into question.

Page 52 of 198



(i) In England a dying declaration is admissible onheve the person making it was in
actual expectation of death but in Tanzania whethenot the declarant was under
expectation of death is immaterial.

It is emphasized, that for such a statement todo@ssible the following conditions must be
fulfilled:

(i) that the maker of the statement is, in fact dead, a

(ii) the statement relates to

(a) the cause of his death or

(b) the circumstances of the transaction whichltedu in his death and,

(c) that the cause of that person’s death is irsie in the case.

The general principle is that a dying declarationce believed to be true, free from
falsehood, consistent, coherent and where no hi&eti of prompting is present can be
accepted and acted upon. It is not necessaryhiibatame be corroborated. However there
are only a few declarations of such good qualityview of this where a dying declaration is
accepted in evidence corroboration is highly dés&rahough not always necessary to
support a conviction. Corroboration is thought isseey because the deceased may have
been uncertain or mistaken on the identity of tt&adant. In the case Bl.v. Muyovya Bin
Msuma(1939) 6 EACA 128he Court held:

0] Mere repetition by the accused of a substantiagniical statement on a number of
different occasions that the accused was his assailvhile it is evidence of
consistency of his belief that such was the casegiguarantee of accuracy.

(i) where there are circumstances which show thateeated could not have mistaken
in his identification then a conviction arising fmo an un-corroborated dying

declaration may stand.

In the case ofAfrica Mwambogo v R [1984] TLR 240 (CA)the appellant was charged with

and convicted of murder. In convicting, the tjiadge relied on a dying declaration in which
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the deceased persistently implicated the appebantis assailant. He also relied on
identification evidence that was not corroboratddhe high court decision was attacked on
appeal. The Court of Appeal held: (i) the deceaspéisistence in implicating the appellant
was mere evidence of consistency and honesty buit ohocorrectness; (i) in the
circumstances of this case the deceased couldbeere honestly mistaken in his belief that
it was the appellant who shot at him; (iii) sinbe tonditions of identification were not ideal
it was unsafe to convict in the absence of corratdeg evidence. In the same way in the case
of R. v Mohamed Shedaffa and Three Others [1984] TLR5 (HC) the High Court court
held: (i) It is possible for a conviction to prodeepon evidence consisting of a dying
declaration only, although it is a rule of praetithat a dying declaration requires
corroboration before it can be acted upon; (ii) there fact that the deceased consistently
made precise and substantially identical statésn@m several occasions is not evidence that
such statements are accurate but only that theadedenvas consistent in his belief that the

accused had assaulted him.

In the case oPius Jasunga v. R (1954) 21 EACA 331he Court of Appeal for East Africa
stated clearly that a dying declaration must beotmrated unless there is evidence of
circumstances showing that the deceased couldawa been mistaken in his identification
of the accused. This being the case the questiow, is what should be the type of
corroboration required in such cases? In pracidging declaration may be oral or written
and in both cases evidence of its being made nastdoluced first. The test for a dying
declaration could, therefore, be based on two ouest (1) Whether the
statement/declaration was made and (ii) whethea# accurately made.

There is no dogmatic rule on how a dying declamatshould be corroborated. Such
corroboration can either be circumstantial as wascase iR V Saidi Abdallah (1945) 12
EACA 67 or through the conduct of the accused if the dattan is made in the presence of
the accused or by direct evidence. It all dependsth® circumstances of each case.
Corroboration of a dying declaration, if it is mathethe presence of an accused, may be
found in the accused’s conduct at the material timeeadMigezo Mibinga v Uganda

[1965] EA 71. In other cases corroborative evidence may bdyanmeumstantial as was the
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case inR.v. Saidi (1945) 12 EACA 67. What is important to understand is that such
circumstantial evidence sought to be used to coraib a dying declaration must clearly

point to the guilt of the accused.

In addition a declaration made while deceased waBuctuating capacity to talk is not
reliable and a conviction cannot be based uponititout corroboration. In the case of
Hamisi Said Mchana v R [1984] TLR 319 (CA)the appellant was charged with and
convicted of murder. The trial judge based thevadion on a dying declaration and
corroborative circumstantial evidence. On appieaiis argued in favor of the appellant that
the dying declaration was made in answer to leadjugstions and was therefore
inadmissible in evidence. The trial judge's firgliof corroborative evidence was also
attacked. The Court of Appeal held: (i) the dyingcldration was admissible because the
guestions put to the deceased were not of suciméds to be likely to mislead him into
making a false statement; (ii) since the declanatims made while the deceased was in a
fluctuating capacity to talk it would be unsafe base conviction upon it without
corroboration; (iii) in this case there is impoitann the circumstantial evidence such that it

falls short of the standard required of corrob@eatircumstantial evidence.

6.2 Weight of Dying Declarations in Evidence

What should be the weight to be attached to a dgegaration? There are a number of
factors that the court normally takes into accour determining the weight of a dying
declaration. First, it is necessary to determihetiver or not the declarant was really certain
of the identity of the assailant. For further elediion on this requirement see the case of
Mdiu Mande v. R. [1965] EA 193. Second, the circumstances in which the declaratias
made and finally, the effect of the wound on thiellactual power of the declarant. In the
case olWaugh v. R. (1950) AC 203for example, the court said that a statement nbgcde
man who fell into a comma while making the statehaamd never recovered is inadmissible.
In the case oR. V Marwa (1971) HCD no. 473the deceased was found lying on the floor
of a house with a number of wounds, including alemowound on his head. He made a
statement naming the accused as his attacker.pgdatexl the statement later when he was at

a dispensary. He later died. The doctor’s repavivgd that his death was due to concussion
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of the brain caused by blood that had formed onrbiele of the skull beneath the bruise on
the outside. The court refused to give weight ts ttatement because it doubted the
soundness of the deceased mental condition atntteedf making the statement. Read also
the case oR. v. Eligu (1943) 10 EACA 90. In summary if the court is reasonably satisfied
that the declaration reflects the transaction tedtto the particular death then it can fully
rely on it in reaching the decision of the casehd situation is such that the reliability of the

statement is doubtful then no weight is to be agddo such statement.

6:3 Conclusion

It is important to remember that basing a convittim a dying declaration requires that such
declaration must be sufficiently reliable. Where tiircumstances in which the declaration
was given make it unsafe to convict without furtpeoof corroboration is necessary. Such
corroboration, as indicated above, may either bedbgct evidence or circumstantial

evidence.
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LECTURE 7
RELEVANCY OF JUDGMENTS
(Section 42-46)

7.0 Introduction

Judgments are public transactions of a solemn eaind for this reason they are presumed to
be faithfully recorded. In addition every judgerhenconclusive evidence for or against all
persons of its own existence, date and legal effsdistinguished from the accuracy of the
decision itself. Judgments have effect on lateceedings and such effects have variously
been denoted e.g. res judicata, estoppel by judgreeord etc. Sections 42 — 46 of the TEA

provides for situations in which a previous judgeimaay be relevant in a future case.

This lecture is intended to elaborate on the cistamces under which previous judgments
may be admissible in evidence. Atthe end oflggsure you should be able:
- to understand the circumstances under which agqueyudgment may be admitted in
evidence

+ to know the effects of a previous judgment to afeitcase.

7:1Judgments Barring Second Suits or Proceedings (Semt 42)

Section 42 of the TEA deals with the admissibilifyjudgements, orders or decrees that
exclude jurisdiction i.e. judgements barring seceuais or proceedings. Under this section
the existence of any judgment, order or decree lwhiclaw prevents any court from taking
cognizance of a suit or holding a trial is a rel@viact when the question is whether such
court ought to hold such trial. The phrase “by’layppearing in section 42 of the TEA
includes the pleas ofrés judicata’ found in section 9 of the Civil Procedure Code At
“outré fois acquit” and ‘ontre fois convict' in criminal cases under section 137 of the CPA.
The phrase res judicata is part of the longer ghfess judicata pro veritate occipitur’
which means a thing adjudicated is received agrthi. In terms of judgments we can say a
judicial decision is conclusive until reversed fogompetent judicial authority] and its verity

cannot be contradicted.
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Under section 42 of the TEA, therefore, the existeof a judgment, order or decree having
the specified effect is admissible in evidence.wkeer the effect of such judgment, order or
decree upon the power of the court to take cogoiawf the suit or hold the trial is
controlled by section 9 of the Civil procedure Coalet and Section 137 of the CPA. In
other words the aspect of existence of the judgénmder or decree is relevant under
section 42 of the TEA and its effect is governedbegtion 9 of the Civil Procedure Code Act
and Section 137 of the CPA. This means that Sectl® of the TEA has nothing to do

beyond the admissibility of the judgment, ordedecree.

7:2 Judgments in Rem (Section 43 of TEA)

Under normal circumstances a judgment binds onitiggato it. Such judgments are called
judgments inpersonam. However there are also other judgments that bihgetsons.
These are called judgments in rem. Judgmentgnnare judgements that are conclusive not
only against the parties to them but also agalesithole world. The term judgment in rem
does not appear in section 43 of the TEA but itsseance is covered in the section. In short
it is adjudication upon the status of some pardicidubject matter by a tribunal having
competent authority for that purpose. Halsburyésvlof England (Hailshom edn) vol. 13 p.

405 defines a judgment in rem to be:

“A judgment of a court of competent jurisdictioetermining the statusof a person or
thing, or the disposition of a thing (as distineirh a particular interests in it) of a party to a

litigation”
Sakkar (18 edn) quoting a definition by Bower defines a judgrnin rem at p. 48) as one:

“..which declares, defines or otherwise determittesstatusof a person, or of a thing that is

to say the juralrelations of the person or thing to the world geail”

However section 43 covers only few categories dgjnents, orders or decrees i.e. the final
judgments of the courts of probate, matrimony, adltyi and insolvency jurisdictions. It

provides that a final judgment, order or decreeactompetent court, in the exercise of
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probate, matrimonial, admiralty or insolvency jditdion which confers upon or takes away
from any person any legal character or which deslany person to be entitled to any such
character, or to be entitled to any specific thingt as against any specified person but
absolutely, is relevant when the existence of arghdegal character or the title of any such

person to any such thing, is relevant.

The principle is that in order to be a judgmentjesror decree in rem and binding on the
whole world there must be a finding of status whishnot only the foundation of the
judgment, order or decree but necessary for itjudgment, order or decree in rem under

section 43 will be conclusive proof in a criminalwell as civil proceedings.

Section 43 A covers specifically the relevancyuafgments in criminal matters. It provides
that a find judgment in any criminal proceeding ethdeclares a person guilty shall after the
expiry of the time limited for appeal or the deoisiof any appeal shall be conclusive
evidence that the person so convicted was guilgnodffence. This principle was adopted in
the 1980 amendments of the TEA. It originated franstatement by Lord Denning in
Rondell v. W [1966] 3 All E.R. 65Avho said that once a man has been convicted Quithe
of a crime and his appeal has been rejected, hddshot be permitted to challenge it again

in a civil court.

7:3 Judgments Relating to Matters of Public NatureBetween Strangers (Section 44 of
TEA)

The general rule is that persons who are not gactirivies to a judgment, order or decree
shall not be affected or prejudiced by any suclgijueint. Section 44 is an exception to this
rule. The section covers the relevancy and effégaidgments, orders or decrees other than
those mentioned in section 43. It provides thdgjoents, orders or decrees other than those
mentioned in section 43 are relevant if they relatmatters of a public nature relevant to the
enquiry but the same are not conclusive proof ddtwhey state.

An important question is this: What are matterpuaiblic nature? These are those matters

that in one way or another touch the public or p&rt. They include public rights, customs,
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trusts etc. In the context of Section 44 previpugments, order or decrees of such matters
whether between the same parties or other pareadmissible as evidence of reputation on
matters of general interest or public rights. &wmmple Juma sues Joshua for trespass on his
land. Joshua alleges the existence of a publit ogway over the land, which Juma denies.
A judgment is entered infavour of Joshua. The erist of a decree infavour of Joshua is a
suit by Kevin against Alli for trespass of the sdamed in which Alli alleges the same right of

way, is admissible but it is not a conclusive prtt the right of way exists.

In summary the effect of such judgements will valiythe parties are the same in both suits
they will be bound by the judgment. However whies parties are different the judgment in

the previous case though admissible will not bechive.

7.4 Judgments Relevant Under other Sections of¢éiTEA (Section 45 of TEA)

Section 45 deals with the relevancy of judgmentdenand decrees other than those covered
by Sections 42-44. The section states the genelaltinat all judgments, orders or decrees
apart from those mentioned in sections 42-44 armglewvant. There are, however, two

important exceptions to this general rule i.e.dgment may be admissible if:

(i) the existence of such judgment, order or decradast in issue or
(i) it is relevant under the rules of relevancy corgdim the provision of the TEA.

For example: Katitu is tried for the murder of Kar. The fact that Karefu prosecuted
Katitu for assault and that Katitu was convictedakevant under section 10 of the TEA as
showing the motive for the fact in issue. Readdhses oPeter Mussa v. R (1973) LRT n.

68 andSafari Juma v. Fabiano (1973) n. 74for further clarification on this point.

7.5 Challenge of Relevant Judgments Under Section2414 on the Basic of
Incompetence, Fraud or Collusion (Section 46 of TEA

Section 46 provides for situations in which a pantyy challenge a previous judgment, order
or decree accepted under Sections 42-44. Wherartg pas proved the existence of a

relevant judgment, order or decree under Secti@ns 44 the adverse party may challenge
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its legality on three grounds: a) the incompeteacywvant of jurisdiction of the court by
which the decree was passed; b) that the judgmastobtained through fraud; or c) that it
was obtained by collusion. In other words it is mpe the party against whom it is offered to
avoid its effect on the aforesaid grounds. The osfugroving incompetency, collusion or
fraud is on the party who alleges it. This sectapplies to both criminal and civil

proceedings.

7:6 Conclusion

In this chapter you studied the admissibility ars® wf previous judgments in subsequent
proceedings. As indicated in the main lecture yeedto understand exactly when is a
previous judgment admissible in a future case,ekient of its use and its effect in the
subsequent case. Another important element toindtes topic is that the opposite party on
the basis of incompetence, fraud or collusion miagllenge a previous judgment though

admissible.
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LECTURE 8
EVIDENCE OF OPINION
(Sections 47 — 53)

8.0 Introduction
In this lecture you are going to study how opiniofigersons may be accepted in evidence.
At the end of the lecture you should be able to:

« know the circumstances under which opinion evidese&missible

- understand the rationale for accepting opinion e&wvie.

8.1 General Rule and Rationale

In the law of evidence opinion means any inferefnom observed facts. The treatment of
evidence of opinion by the law in Tanzania, likeBntain, is based on the presumption that
it is possible to draw a distinction between infexes and the facts on which they are based.
The general rule is that opinion of witnesses, Wwaethe parties themselves or third persons,
as to the existence of facts in issue or relevaatsfare inadmissible. This is commonly
called the rule against hearsay. Several reasoves lbeen put forward to justify the rule.

These have already been discussed in lecture 5.

There are some exceptions to this general rule.suth exceptions the opinion and the
grounds on which the opinion is held must be provediirect oral evidence of the person
who hold that opinion on those grounds. Theretacebroad spheres of evidence of opinion
admissible under the TEA. The first category omesible evidence is that of experts
provided for under sections 47, 48 and 53. Themsdcategory is the opinion of non-
experts. Sections 49-52 cover this. The TEA piew for four types of opinions where no

special experties is required.

(&  opinion as to handwriting (s. 49 of TEA).
(b)  opinion as to existence of right or custom (seck0rof TEA)
(c) opinion as to usage, tenets, etc (section 51 of H&)

(d)  opinion on relationships (Section 52 of the TEA)
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8.2 Expert Evidence
As long ago as 1553 Founders, J. Said:

“if matters arise in our law which concern otheriesaces or faculties we commonly apply
for the aid of that science or faculty which incerns. This is a commendable thing in our
law. For thereby it appears that we do not disna@Bsther sciences but our own, but we
approve of them and encourage them as things wafttpmmendation” (Burkley v. Rice-
Thomas (1554), Plowd 118 at p. 124).

Lord President Cooper Davie v. Edinburgh Magistrates (1953) SC 34 at p.Msuccinctly
stated the functions of expert witnesses when ite sa

“Their duty is to furnish the judge or jury with cessary scientific criteria for testing the
accuracy of their conclusions, so as to enable jidge or jury to form their own

independent judgment by the application of thegera to the facts proved in evidence”.

The important question is this: when is expert emnmk admissible? In short opinion
evidence of an expert is only admissible on a matédling for expertise. According to
Lawton L.J. inR V Turner [1975] Q.B. 834where triers of fact can form their own opinion
without the assistance of an expert the matteusstion being within their own experience
and knowledge, the opinion evidence of an expenddmissible because it is unnecessary.
Expert evidence is admissible when the court hderta an opinion upon a point of foreign
law, or of science or art or as to the identityhahdwriting or finger or other impressions.
The opinions of persons skilled in such matters admissible. Such persons are called
experts (Sect. 47 of TEA). In English and Ameritaxtbooks the words used are “Science,
art, trade or skill.” Aspects covered under tmslude the knowledge, evidence or skill of
medical men, engineers, artists, surveyors, valuacsountants, naturalists, mechanics,
artisans, mansons, black smiths etc. The foregamiegns that the phrase “science and art”

should not be construed in a narrow sense.
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Another important issue in this aspect is whethrenat a witness is an expert within the

scope of the section. Who, then, is an expem?shiort an expert is a person who has
devoted time to study a special branch of learaind therefore is specially skilled in those

points on which he is asked to state his opiniétowever such study need not have been
done at school. Isethern s/o Njagwa v. R. (1954) EACA 38the Court of Appeal stated:

“We think that such special skill is not confinedd knowledge acquired academically, but
would also include skill acquired by practical expace...”

That is the reason, iKimari s/o Mihindi v. R. (1955)22 EACA 472, where a police officer
while testifying in court stated that he had ond arhalf years’ experience on home made
weapons and had seen about one hundred such guasiténce was held to be that of an
expert. The court is, however, not bound to acteptopinion of an expert if there is good
reason for not doing so but to reject expert ewdenithout assigning reasons was held in,
de Souza C.D.v. Sharma (1953) 26 K.L.R. 4tb be unjudicial. This matter was also
examined in the case blilda Abel V R. [1993] TLR 246(CA) The appellant was convicted
of murder and sentenced to death. At her trial,raieed the defense of insanity. The doctor
who examined her reported that she was insaneedtntte of the alleged murder as she was
suffering from defective reasoning due to delusdbrthought and imperative hallucination.
After analyzing and evaluating the evidence anddiiing himself on the cautioned statement
of the appellant in which she admitted killing tieceased and gave a detailed account of the
incident, the Trial Judge held that though the #ppewas mentally disturbed at the time,
she was sane within the meaning of s 13 of the IRéode. The appellant appealed. On this
point the Court of Appeal of Tanzania stated clednlat courts are not bound to accept

medical expert's evidence if there are good reafonot doing so.
Before a witness gives expert evidence there isdea for the court to satisfy itself, first,

that the particular witness is in fact an expeee $he case ddmari Ahamed v. R [1984]
TLR 52 (CA).
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Under normal circumstances the testimony of an mxpdikely to carry more weight in so
far as the same relates to the issues of the basethat of an ordinary witness. For this

reason higher standards of accuracy and objectvéyequired when an expert is testifying.

Another serious issue is whether the evidence @xaert amounts to legal proof. The trend
in East Africa shows that this would depend onrtiaerial evidence involved. The answer
is negative when such evidence is based on congectll has been argued that a doctor’s
opinion as to age based on an examination of aparfieight, weight and teeth does not.
The courts have expressed a view that medical pe@as to age from its very nature is
based upon conjectures and cannot be relied updatesmine with precision the exact age
of a person- read the caseSdyed Hussein v. R[1957] EA 844. The same position has
been held in regard to a hard-writing expert’s amn- readHassan Salum v. R (1964) EA
126.And where there is evidence showing that others aldoahaopportunity to commit the
offence it is necessary, as was said in the caBe ¥f Raphael Alphonse (1957) H.C.D. n.
197, that there should be some other evidence conmetttenaccused with the offence other
than the testimony of a hand writing expert.

According to section 53 of the TEA whenever thenam of any living person is relevant the
ground on which such opinion is based is also eglev This means that whenever an expert
is giving his evidence in that capacity he shouie geasons for holding the particular
opinion. In addition the proviso to section 62 ¢1the TEA allows the admission of opinion
of experts expressed in treatise commonly offemrdséle and the grounds on which such
opinion is held by producing such treatise if thehar is dead or cannot be called as a
witness without delay or unreasonable expense. giogision is different from the position
in England. According to English law medical antesttreatises are not evidence, whether
the author be dead or alive. However the positicth@law in Tanzania is the same as that in
India (see section 60 of the Indian Evidence Actorder to be admissible the treatise must
be commonly offered for sale. The burden of provimgt any particular treatise is commonly
offered for sale is upon the person who desiragve such treatise in evidence. However in
the case oShampal Singh V.,R. (1960) EA 762he court noted that evidence of this nature

must be treated with caution. Some of the reatamthis are the possibility of bias on the
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part of the expert; the misunderstanding of theeeixppinion and that such evidence is not

infallible.

8.3 Non Expert Evidence
The existence of a particular issue and certasuniistances may necessitate the reception of
evidence that is not from an expert. The TEA Ifstsr circumstances when a non-expert

opinion is admissible.

0] Opinion on Handwriting (sect. 49)

When the court has to form an opinion as to theg@eby whom any document w as written
or signed the opinion of any person acquainted Wéhhandwriting of the person by whom
it is supposed to have been written or signedifusas or was not written or signed by that
person, is a relevant fact. Under Section 49(3)eeson may be acquainted with the

handwriting of a person in three ways:

(@) when he has seen that person write, or

(b)  when he has received communication purporting towbiéen by that person in
answer to documents purporting to be written bydeailfiy although neither of them
saw each other write, or

(c) when in the ordinary course of business documeungsgpting to be written by that
person have been habitually submitted to him.

It is important to note that the testimony of anedgs who speaks from his personal

knowledge is more satisfactory and convincing ttientestimony of another who speaks on

matters that lie in opinion only. The value of s@stidence depends not merely upon the fact

that the witness has seen the party write; or lbasesponded with him, but also upon the

extent of the opportunities he has had of becorfangliar with the handwriting in question,

and upon his own habits of accurate observation.

In the case oNicholas Alfred Kiyabo v Republic [1987] TLR 59 (HQ for example the
appellant, an office manager with the National HiogisCorporation, reserved room No. 527

in New Africa Hotel for some expatriate officers evivere to be accommodated and given
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breakfast only, paid by the corporation. The appéelobtained drinks on various dates in
January 1985 and signed for them in invoices dapitoom No. 527. The waiters said they
served the appellant with drinks. The appeltiariied the allegation saying that he did not
order or receive drinks, nor did he sign invoic&$e trial court convicted and sentenced him
to 5 years imprisonment. In regard to the signatumethe invoices that were tendered as
exhibits the High court accepted their evidencetlm ground that the witnesses saw the
appellant signing on every occasion the drinks waupplied to him. The appeal was
dismissed.

(i) Opinion as to Right or Custom et Section 50 of TEA)

When the court has to form on opinion as to theterice of general custom or rights the
opinion as to the existence of such custom or raflgersons who would be likely to know

of its existence if it existed is relevant. Thegmeession ‘general custom or right’ has been
explained in ss (2). Right or custom includes afide of rights or custom e.g. rights to

pathway, watercourse, local custom, trade custdmslée proper test under this section is
whether the person giving the opinion was likelyntove had reliable knowledge — which
may be personal or otherwise. The ground on whieth sknowledge is based is ver

important.

Section 50 (2) excludes private rights from therapen of the section. Opinion or

reputation evidence is not admissible to prove sigtits, they must be proved by facts.

(i)  Opinion as to usages, tenets et¢Section 51 of TEA)

Section 51 provided that the opinions of persongngaspecial means of knowledge are
admissible as to the usages and tenets of any tbdyen or family; the constitution and
government of any religious or charitable foundatiand the meaning of words or terms
used in particular districts or particular classépeople. The admissible opinion must be
that of persons having special means of knowledgeekperienced and competent persons.
What is required is that the witness should havgodpnities for acquiring knowledge of a

usage or custom and that he acquired the necdssamnfedge.
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However section 51 must be read together with @ed@B of the TEA. Section 53 refers to
the opinion of living witness which may be basedtlos statements of dead persons or other

source. The section includes cases to which sedddd) could not be applied.

(iv) Opinion on Relationships(Section 52 of TEA)

When the court has to form an opinion as to thatigiship of one person to another the
opinion, expressed by conduct, as to the existehsach relationship, of any person who, as
a member of the family or otherwise has specialkadge on the subject, is admissible. In

order to admit evidence under this section threwlitimns must be fulfilled:-

(@) the person must be proved to have special knowjedge
(b) the opinion is to be expressed by conduct

(c) the opinion which is relevant must be the one dhecexistence of relationship.

The proviso to section 52 applies only to case®utite Law of Marriage Act of 1971. The
purpose of this is to require strict proof on matteelated to marriage. In such a case mere
opinion expressed by conduct will not be sufficiemtany civil, matrimonial or criminal
matters under the Law of Marriage Act. Strict grbp means of a withess who was present

IS necessary.

8:4 Conclusion

In this chapter you studied on the law relatingxpert and non-expert evidence. As noted in
the lecture this is opinion evidence. What is imt@ot to remember is the general rule that
opinion evidence is not admissible. The admissicgva@ence opinion under sections 47 —

53 of the TEA is, therefore, an exception to theagral rule. On that ground it is emphasized
that only where the law allows opinion evidencewdticuch evidence be admitted in any

proceeding. Students should therefore strive tmksituations in which opinion evidence is

admissible. As indicated in the previous chaptasedaw is of great assistance to understand

this topic.
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LECTURE 9
EVIDENCE OF CHARACTER
(Sections 54 - 57 of TEA)

9.0 Introduction

Generally, evidence that the accused person isadfdhnaracter is inadmissible to prove a
particular offence charged. However in certainaibns bad character of the accused may
be admitted in evidence. This lecture is intentte@xplore the evidence of character and

how the same has been provided in the Tea. Ag¢rikdeof the lecture you should be able:

« To know what is evidence of character
« To understand circumstances under which evidencbaracter is admissible in

evidence.

9.1 Character in General

The term character means the peculiar qualitiegesged by nature or habit of a person
which distinguish him from others. The term “chaea’ is briefly explained in Section 57
of the TEA. The explanation is very short and exthaustive. The word character includes
“reputation” and “disposition” In England such esite is confined to reputation only. The
term “reputation” simply means the general creldttta man has obtained in public opinion
but does not cover personal experience and obsanvat personal opinion. “Disposition”

covers the inherent qualities of a person or tme stihis traits.

The qualities that a person is supposed to possasstitute his estimated character or
reputation. It has to be born in mind that wha ldw admits as character evidence is not
real character i.e. particular traits bngputed character i.e. the opinion formed by others of
a person which is known as reputation. In any supproceeding the issue of character may
touch a party or a witness. The relevance of teracter of a witness is covered under
section 155 of the TEA but it suffices here to nthat the character of a witness is

admissible only in so far as it affects the crddipof his testimony. In addition in a charge

for rape and other sexual offences evidence ofrgémamoral character of the prosecutrix is
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admissible under section 164(1) (d) and sectiorobée TEA. In this lecture only the

evidence of character of a party is discussed.

9.2  Character in Civil Cases

It is a general principle that evidence of chanaidrrelevant in civil suits except in two

situations:

(1) where the character of a party appears from retefaats e.g. where the character of
a party is in issue (section 54(1) of TEA), and;

(i) where the character of a party affects the amobtitammages Section 54(2) of the
TEA).

Practical examples include defamation cases, pesitior damages for adultery, seduction
etc. In the case of Scoit Sampson (1882) 8 QBD 49the court held that the evidence
which might be adduced in mitigation of damagesdefamation must be confined to the
plaintiff's reputation and might not consist of raars or testimony concerning specific acts.
The court added that the evidence of reputationt malate to the segment (conduct) of the

plaintiff's life to which the defamation relates.

9.3 Character in Criminal Cases
(@) Good character of Accused
In criminal cases the fact that the accused isoofdgcharacter is relevant (section 55) read
Yowano Settumba v. R. [1957] EA 35. However the enquiry into the accused’s good

character must be confined, as a general rulastgdmneral character not on particular facts.

(b) Bad character of Accused

As a general rule the fact that the accused hascharhcter is irrelevant i.e. inadmissible.
Where, for example, the accused is cross-examiaivgtness and in the course of this
begins to bring his own bad character he shouldadiately be stopped by the court and
warned of the danger of pursuing this line of cresamination (sedlli bin Hassan V.R.
[1960] EA 71) The rationale for not accepting accused’s baartter in criminal cases has

been explained variably:
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(if)
(iii)

(iv)

the effect of such evidence may unduly prejudieedburt;

it may raise many collateral issues which may leadéng and time consuming.
Such evidence may surprise the accused and denyh@nopportunity to make a
good defence.

In some cases it may encourage laxity on the gdatieopolice investigators in that
they may concentrate on the bad record of the adcimstead of investigating the

offence in question.

This general rule has its exceptions. Evidence aif bharacter of the accused may be

admissible:

(i)

(ii)

where evidence has been given that the accusédjeod character (section 56 (1) of
TEA)
where the bad character of any person is itseHch ih issue (section 56(2) of the
TEA)

Where the character of the accused is a fact ueiss relevant fact then such evidence may
be admitted under sections 9, 10,11,13 16 andTh& case ofohn Makindi v.R. (1961)
EA 327 is an example where evidence was admitted undetioBe9 & 10 of the TEA

showing previous and subsequent conduct. In th&e dhe accused was convicted for

manslaughter of a boy by beating and evidence eVipus beatings was held to be

admissible under Section 9 (TEA) in explanation sunldstantiation of the cause of death that

had been blows acting on top of old blood clotsseduby previous hemorrhages. The same

evidence was used to show motive under SectionfIDE& which the accused had far

revenge on the deceased.

Another possibility is the admission of bad chazatb show the state of mind of the accused

under sections 16 and 17 of the TEA. In this ¢asmntion, knowledge, good faith, ill-will,

rashness are relevant when the existence of amystate of mind, body or feeling is in issue
or relevant. InMohamed Saeed Akrabi v. R. (1956) 23 EACA 51fthe accused was
charged with the use of criminal force with intémtoutrage modesty in respect of two boys.
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Evidence that on previous occasions the accusecctiaitted similar acts in respect of
other boys was admitted under Sections 16 & 1htavsthe intention of the accused and to

rebut the defence of accident or mistake.

The position of the law in Zanzibar has been shghtodified — read Section 54 of the

Zanzibar Evidence Decree.

Section 56(4) of the TEA provides for the questignf the accused in criminal cases.
Where the accused is giving evidence in his/heertsd he /she shall not be asked and if

asked shall not be required to answer any questitaing to show:

) that he/she has committed or has been chargedsdvd®m convicted of any offence;
or

(i) that he is of bad character.

This general rule has its exceptions. In somes#se accused may be asked on previous

offences, charges or convictions and, is compéatexhswer, if:-

(@  such offences, charges or convictions are admessiblevidence to show that he/she
is guilty of the offence charged; or

(b) the accused has questioned prosecution establibisngood character or the nature
of his/her defense case challenges the good ckarattthe complaint or his/her
witnesses, or

(© When the accused has given evidence against damg ob-accused in the case.
For further elaboration of this section especialip-section 56(4)(b) read the cases of
Rivers Atherstone Royston V. R. (1953) 20EACA 147 andAbdallah Katwe V.
Uganda [1964] EA 477.

9.4 Previous Convictions
According to Section 56(3) a previous convictioneiddence of bad character. For this
reason its admissibility, apart from the provisi@fishe proviso to Section 56(1), depends on

the general rules relating to the admissibility b@fd character. Under the said proviso
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conviction becomes relevant after conviction foe fhurpose of affecting sentence. In the
case ofR v. Kakimala (1967 HCD n. 127accused was convicted of theft. After the close of
the evidence, but before judgment was enteredcolt investigated accused’s character.
The magistrate called accused’s father who saiddticased stole form time to time and had
been in prison eight times. Accused denied this,was not give a further opportunity for

rebuttal or cross-examination. The father had séntson away fro home more that thirty

years earlier. On appeal the High Court held timaaecused character must not be put into
evidence until after a judgment of conviction hasem entered. Such evidence is highly

prejudicial and proves nothing as to the offencargéd. Conviction was quashed.

9:5 Conclusion

Character evidence is somehow tricky to use. Sestt@-57 of the TEA elaborate situations
when the character of a person may be admissib&vithence. Students have to carefully
read the said provisions and case law interpretiegsame in order to grasp how character

evidence works.
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INTRODUCTION
This is the second part in a series of lecturetheraw of evidence. Part one, which had nine
lectures, dealt basically on the relevancy of faxigsered by s sections 7-57 of the TEA.
This part is focused on the production, proof affdceé of evidence. It contains about five
lectures. These are intended to cover the follgwiopics namely presumptions, facts
requiring no proof, documentary evidence, burdeprobf and estoppel. Sections 4-6 and
58-126 of the Evidence Act cover these topics. Yeill note that the lecture on
documentary evidence is relatively long and cotdd convenience, be split into two but for
the purpose of clarity that was not done. Studemts have to go into more details
themselves. We hope that this part of the threemel series will further enrich your

knowledge on the law of evidence.
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LECTURE |
PRESUMPTIONS

1.0. Introduction

In this lecture you are going to study the law tiefpto presumptions. Presumptions often
accord with the preponderance of probability and, ahus simply, shorter ways of
expressing conclusions that can be independerdlihesl as a matter of common sense or at
least the conclusion is likely to be true that uigbht to be reached in favour of one party
unless the other disproves it. As student you exjgected to know how presumptions

operate.

At the end of this lecture you should be able:
* To know the meaning and rationale of presumptions

* To understand how they are used in the law of emiee

1.1. The Definition and Rationale of Presumptions

It is not simple to offer an accurate definitiontbé term “presumption.” The term has been
derived from Latin word “praesumere.” which meamsissume. Best W.M., in his bodke
Principles of the Law of Evidencg1911) defines the term ‘presumption’ to mean:

“an inference, affirmative or dis-affirmative ofdahruth or falsehood of a doubtful fact or
proposition, drawn by a process of probable reasgrfiorm something proved or taken for

granted.”

He adds that the term “presumptive evidence” iglusedesignate an inference, affirmative
or disaffirmative of the existence of some facgwin by a judicial tribunal, by a process of
probable reasoning from some matter of fact eitjuelicially noticed or admitted or

established by legal evidence to the satisfactidhetribunal. In other words a presumption
is a legal devise by which the courts are entiteghronounce on an issue notwithstanding
that there is no evidence or sufficient evidencét.daut differently a presumption is a rule of

law, statutory or judicial, by which a finding ofkmasic fact gives rise to the existence of
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presumed fact until the presumption is rebutted.ekha presumption operates a certain
conclusion may or must be drawn by the court inghsence of evidence in rebuttal. The
effect of this is to assist a party bearing a baroeproof in the particular case. The degree of
assistance, however, varies from presumption tsuyon@tion.

Normally, presumptions are drawn form the courseattire, for example: that day follows
night, death ensues from a mortal wound etc, ama the course of human affairs e.g. from
familiarity with ordinary course of human actiompi usages in society, transactions of

business, etc.

The basic question is this: what is the rationdlehaving presumptions? A number of
reasons have been put forward. Some of the sueghestisons include the following:
* To shorten or save time at the trial,
* At times it is easier for one party to prove a fdwn his opponent to prove the
contrary e.g. where the knowledge of the fact isNytwith one party;
* Presumptions are useful in settling a problem wiltleeeordinary rules of evidence
lead to an impasse;
* Pressure of society has moulded some presumptigngegitimacy of children born
in wedlock;
* Presumptions often operate to promote conveniemcgeesumption of genuineness

of laws and reports of judgments.

1. 2 Types of Presumptions

Presumptions are used in evidence. It is “presiomp@vidence” and for this reason it has a
restricted legal significance. The TEA (Sectionsb4and 6) provides for three types of
presumptions. The TEA provides for “permissibléerences” in section 4, which refer to
presumptions of fact praesumptiones homini$.  Section 5 provides for rebuttable
presumptions of lawgraesumptiones iuris sed non de iufeand finally section 6 provides
for irrebutable presumptions or conclusive presuomstjpraesumptiones iuris et de iuré
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1.3 Resumptions of Fact/Natural Presumptions/ProvisionaPresumptions (sect. 4 of

tea)
What are presumptions of fact? These are inferemd@sh may be drawn from facts. They
are inferences that are naturally and logicallywardrom experience and observation of the
course of nature, the conceptions of a human nthmel,usages and habits of the society.
Section 4 of the TEA states that wherever it isvgled by this act or any other law that the
court may presume a fact, it may either regard dach as proved unless and until it is
disproved or may call for proof of it. In such asea party against whom they operate bears
the provisional or tactical burden of disproving thresumed fact. At this juncture it is

important to note four things:

(i) Presumptions of fact may be provided in the TEAmy other written law;

(i) The court has the discretion to make a particui@rence and to regard such inferred
fact as proved unless and until disproved or m#lyf@aproof of it;

(i The consequence of drawing presumptions icast on the opponent or opposite
party the duty of producing contrary evidence; and,

(iv) A party to a suit or proceeding may rebut any sméérence i.e. such presumptions

are rebuttable.

Under Section 4 of TEA, for example, it is opertiie court, upon proof of a marriage on a
certain date, either to regard as proved the d@insis of the marriage on a subsequent date

unless and until it is disproved or else to callgmof of it.

An important question, to be asked at this junctuse What are the sources of
presumptions? There are a number of major soufgaesumptions.
(@  General presumptions of fact. Section 122 of tli\ Tallows the court to make
certain presumptions is regard to:
0] the common course of natural events;

(i) common course of human conduct and
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(i)  common course of public and private business.

The most important rule to remember in this secisothat the presumptions must be based

upon facts and not upon inferences or upon othesupnptions. The fact presumed should

have direct relation with the fact from which thegumption is drawn. Under section 122

of the TEA courts of justice are expected to usd# tbwn common sense and experience in

judging the effect of particular facts and they o€ bound by any technical rules.

(b)

()

(d)

(€)

Presumptions on certified copies of foreign judicecords (Sect.95 TEA). Under
this provision a court may presume the genuineaasgsaccuracy of any document
purporting to be a certified copy of any judiciatord of any foreign country if such
copy is duly certified in the manner and accordimghe rules in use in the country
for the certification of copies of judicial records

Presumptions on books, maps and charts (Sect. 9&AJ. The presumption in this
section concerns the publication, authorship, dateublication etc. of such books,
maps or charts but not accuracy. In addition theti@e is applicable where
information on matters of public or general int¢lissought.

Presumptions relating to tele-communication messa@®ect.97 TEA). The
presumption under this section is based on an@itesumption of regularity of acts
in ordinary life. A fact may be presumed from tlegular course of business (see
section 122 of the TEA). However the presumptiodarrthis section is only with
regard to the message transmitted i.e. that a medsavarded to the addressee from
the telegram office by the relevant postal office@respond exactly with the
massage handed to them for transmission. It h&e temembered that the court is
not allowed to make any presumption on the idemtitthe sender.

Presumptions as to documents twenty years old3(ef TEA). Under this section a
document that is not less than twenty years isupnesl genuine. However the
presumption does not extend to content. The cdmplg presumes that it was
written and signed by the person whose signatg@&dtument purports to bear or in
whose handwriting the document purports to be at ithhas been duly attested and

executed as it purports to be. The provision doeayawith strict rules of proof
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required in documents when such documents reaclgenof twenty years. In
Uganda and India the time set in this presumptsothirty years. The duration in
Kenya is the same as in Tanzania. In the casgatgh V Hussein [1957] E.A. 55
(CA) public records over thirty years old produced framoper custody were
admitted in evidence under this rule although sacli0 of the Indian Evidence Act |
section 99 of TEA] was not referred to.

() Presumptions on the genuineness of the reportigndtare of a government analyst
(see section 203 of the Criminal Procedure Act (DPA finger print expert (see
Sect. 204 of CPA); a handwriting expert (see Sébt.af CPA) and a medical
witness (see sections 240 and 291 of the CPA).

(9) Presumption of guilt knowledge

Where an accused is found in possession of goodshwiave been recently stolen, an
explanation is called for and if none is forthcogthe court is entitled, but not compelled,
to infer guilty knowledge and to find the accusexlty of theft or receiving stolen property.
In addition where an explanation is given which doairt is convinced is untrue then the
court is, as well, entitled to convict. This preqiion is closely linked with the doctrine of
recent possession in criminal law. Mnzavas Thiomas Mwanjoka V. R [1975] LRT n. 30
laid down the following rules on the operation lo€ tdoctrine of recent possession: (i) In the
application of the doctrine of recent possessi@meths no rule as to what period of time is
sufficient. The period varies according to the ratof the article stolen. (i) When the
doctrine of recent possession is applied the onugh® accused is to give an explanation as
to how he came to be in possession of the stoledsydHowever, the explanation need not

be reasonable and convincing.

A practical example is found in the caseBafgi Rioba V R and Mtatiro Waiyaga V R
(1967) HCD no. 68.In this case the accused named Bugi was convidtdairglary and
theft and Mtatiro of receiving of receiving stolproperty. The testimony of an accomplice
was admitted as against both of the accused. Aleuotéed into evidence was the testimony
of a policeman that Bugi's wife had told him tharfpof the stolen property had been
brought to the house by her husband. The magistitate considered, as against Bugi, the
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plea of guilty of a co-accused in which he admittechmitting the crime together with Bugi.
The accused Mtatiro testified that the stolen priypund at his home had been brought to
him by friends for safekeeping and he denied kngwiimat it was stolen property. Apart
from doubting the evidence of the accomplice faklaf corroboration the court also refused
to admit evidence relating to what Bugi’s wife sthton account of being hearsay. In
addition, the statement of the co-accused wastegjdor failure to call him to testify. On the
presumption arising from the possession of recesttien property the court stated that the

same was rebutted by exculpatory testimony of toesed which was reasonably true.

1.4 Rebuttable Presumptions of Law/Evidential Resumptions/ Persuasive
Presumptions/ Artificial Presumptions

Rebuttable presumptions of law, variably referredat above mentioned, are inferences
which the law requires to be drawn from given faatsed which are conclusive until
disproved by evidence to the contrary e.g. the ymgsion of innocence of an accused
person which makes it necessary for the prosec¢atprove his guilt. Section 5 of the TEA
provides, broadly, for rebuttable presumptionsaei.l It says that wherever it is directed by
this Act or any other written law that the couraklpresume a fact it shall regard such fact
as proved, unless and until it is disproved. Yeadto remember three key things in respect

to rebuttable presumptions of law:

. Such presumptions must be directed by the TEA progimer written law;
. Once there is such provision the court is bounuaée the presumption;
. The court is required to regard such presumptioprased unless and until

the contrary is proved.

Rebuttable presumptions of law differ from presuomnm of fact in the following respects:
» that rebuttable presumptions of law derive theicéofrom law while presumptions
of fact derive their force from common sense amyiclo
» that rebuttable presumptions of law apply to asthg conditions of which are fixed
and uniform while presumptions of fact apply todiindual cases the conditions of

which are fluctuating;
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Where a rebuttable presumption of law applies, pnoaf or admission of a fact, referred to
as primary or basic fact, and in the absence ahdéurevidence, another fact, referred to as
presumed fact must be presumed. It must be clearatiparty relying on the presumption
bears the burden of establishing the basic factalse such party has adduced sufficient

evidence on the basic fact the opposite partyt@sbligation to disprove it.

In the case of FeliRutazengelera v Co-operative and Rural DevelopmerBank [1996]
TLR 382 (CA) the appellant had instituted suit against the aedpnt bank in the High
Court at Dar-es-Salaam claiming damages as a relsakgligence by the respondent bank
in opening a deposit account as instructed by gpeléant. The High Court dismissed the
suit and the appellant accordingly filed an apmeattending that the trial Judge had erred in
holding that the respondent was not negligent iinéato open the deposit account. It
appeared from the evidence that the appellant wasstomer of the respondent bank and
had deposited with the bank a personal cheque amreount of Sh. 14 million drawn on his
current account with another bank. The money watsgba decretal sum paid to him by the
High Court as a result of a suit in another mattare of the judgment debtors in that matter
appealed to the Court of Appeal against the detiama on 29 December 1987, on the very
day on which the appellant deposited the amounthig current account, an application for
stay of execution was filed in respect of the pegdappeal in that matter. The appellant
instructed the respondent bank to transfer the amiotio a deposit account durable for a
month but the respondent failed to comply with timstruction. On 20 January 1988 the
High Court made an order that pending the appbeoator stay of execution, monies were to
remain where they were and the status quo was tod@ained. The respondent bank relied
in part on a ledger card that made reference tocklmn the funds in terms of a court order
dated 6 January 1988. Counsel for the appellaningtdal that the presumption under
section 77 of the Evidence Act, 1967, applied awlymatters in the ordinary course of
banking business and that in the present caseréseipption did not arise because it was
not part of a banker's business to receive codsdrsr In respect of the issue on presumptions
the Court of Appeal held that while it was truetthiavas not part of a banker's business to

receive any court orders, it was certainly the that the account of a bank's customer was
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liable to court attachment by garnishee order d&dlaw in Tanzania was similar to that
applicable in England. The presumption concerninggrelevant entries was rebutted by two
important factors, viz the court record producethattrial disclosed no court order prior to
that of 20 January. Neither was there any tracstbér the office file or the purported order
mentioned in the bank's ledger card. In the lighthe available evidence there could be no
other conclusion than that the respondent bankivedeno court order prior to the order

made on 20 January.

Whenever reliance is placed on a rebuttable presampf law two legal rules are involved:
First, there is what may be called the “rule ofsur@ption” according to which the presumed
fact must be found to exist until evidence tendimglisprove it is adduced. Second, there is
a rule that prescribes the amount of rebuttingeswe required. Such evidence varies from
presumption to presumption. For example proof tmelyreasonable doubt” is required, at
common law, to rebut a presumption of legitimacy eofchild who is born during the
continuance of a valid marriage or within two hweliand eighty days after the dissolution
of such marriage (Sect. 121 of TEA). The standdrtbalance of probabilities” is required
for a person who has been absent or not heard @f/&years by those who would be likely
to hear from him (Section 117 of TEA). These stadd are, however, established in case

law. Some examples of such presumptions includéotlmving:

@) Presumptions in the TEA

(1) Presumption of Continuance of Life and Death

These are provided under sections 116 and 117eoTHA. Under section 116 where the
issue is whether someone is alive or dead but Wwes within thirty years and nothing
whatsoever appears to suggest the probabilitysobling dead the court is bound to regard
the fact of his still being alive as proved. Howeuader section 117 if a person has not been
heard of for seven years there is a presumptiolawfthat he is dead, and the burden of
proving that he is alive is shifted to the one #oraing. This presumption does not extend
to the date of death. In the caseR& Phene’s Trusts (1870) 5 Ch. App. 13Siffard L.J.
said that the law presumes a person who has nat lioesrd of for seven years to be dead,

Page 86 of 198



but in the absence of special circumstances it siraevpresumption from the fact as to the
particular period at which he died. See also tlees@fChard V Chard [1955] 3 All. E. R.
721 and Butler V. Mutual life Insurance Co. 225 NY. 197, 203 N E 758.

(2) The Presumption of Legitimacy of a Child on Prof of Birth in Wedlock (Sect. 121

of TEA).

On the proof or admission of the basic fact thahiégd was born or conceived during lawful
wedlock it is presumed, in the absence of sufficeandence to the contrary, that the child is
legitimate. The presumption may be rebutted, faneple, by direct evidence showing that
the parties to the marriage had no access to @heh at any time when the child could have
been begotten or that the husband was impotentangr other scenario showing the
impossibility for the parties begetting a childtéhatively, it may be rebutted by presenting
circumstantial evidence such as the wife’s cohéibitawith another man in the relevant
period of time before the birth of the child eteeSthe cases d@anbury Peerage case
(1811) 1 Sim & St 153; Legge V Edmonds (1855) 25J.Ch. 125; Cope V Cope (1833) 1
Mood & R 269 andMasuka V Sigonjwe [1971] HCD n. 92.

(3) Presumptions as to Documents
The presumptions as to documents provided for ensetctions mentioned below are not of
course exhaustive and in appropriate cases otlkesumptions may be raised under general

provisions of sections 122 the terms of which amerpssive.

(i) Presumptions as to genuineness of certified coBe88 TEA). It is important to
remember that the section does not apply to originauments but only to certificates,
certified copies or other documents that meet ¢doglirements set forth in the provision.
The presumption set out in this section has twdspérst, there is a presumption of the
genuineness of the document itself and secondoffieer who purportedly signed the
document or certified it held the official chamcthat he claims in the document

(i) Presumptions as to documents produced as recoegtidénce (Sect. 89 TEA). Under

this provision the court is required to presume tha document is genuine, that any
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statement as to the circumstances in which it \aiert, purporting to be made by the
person signing it, are true and that such evideva® duly taken. However it has to be
born in mind that this presumption does not de#hwhe questions of admissibility and
relevancy. See the opinion of the Court of AppeflEast Africa on this point in
Antoine Ernesta V R [1962] E.A. 505 (CA) and MagotiMatofali V R (1953) 20
EACA 232.

(inPresumptions as to gazettes, newspapers, terid@ts of the National Assembly and
other documents (Section 90 TEA). This section atesl government gazettes or
newspapers or journals or copies of private acfsadfament printed by the Government
Printer to be prima facie proof of their genuinenebhe document must be produced
from proper custody i.e. it must come from custadyich is natural and reasonable

under the circumstances.

(iv) Presumptions as to accuracy of maps or plans mgodauthority of the government
(Section 91 TEA). This provision has to be readetbgr with section 38 of the TEA.
The general ground of the presumption is that tlag@syor plan contain the results of
enquiries made by competent officers with publigtyncerning matters in which the
public are interested. The ‘accuracy’ aspect isu$sed on the accuracy as to drawing
and correctness of the, say, measurements but resefer to the laying down of
boundaries between estates according to the rafhtise parties, names of proprietors
etc. The cases dlohamed Rashidi V R (1951) 18 EACA 298 and Magoti [sitofali V
R (1953) 20 EACA 232amply elaborate this point.

(v) Presumption as to the genuineness of collectiomavwes and reports of decision (Section
92 TEA). This provision has to be read togethehwgction 40 of the TEA. It applies to
both statutes and judicial decisions. The sectispeahses with the need to prove the
genuineness of officially printed books of any cwwyrcontaining laws and reports of

judicial decisions.
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(vi) Presumption as to proper execution and autherditaif private documents executed
outside the United Republic (Section 93 of TEA).

(vii)  Presumption as to due execution and authenticafi@enpower of attorney (Section
94 of TEA).

(viii)  Presumption as to due execution of documents ramtuged after notice to produce
(Sect. 98 of TEA).

(ix) Presumption on the genuineness of documents th&Cayears old (sect. 99 of the TEA)

(b) Presumptions in the Penal Code

(i) Presumption of sanity (s.12 of the Penal Code) ¥baaty is presumed to be sane
until the contrary is proved. This presumption ref® the rule that the accused bears
the burden of proving insanity when he raises @ defence.

(i) Presumption that a male person under the age pé4ar3 is incapable of having
sexual intercourse (Section 15(2) of the Penal Lode

(iiA person under the age of 12 years is presutodthve no means rea (section 15(2)
of the PC).

(c) Presumptions in the Law of Marriage Act

The Presumption of Marriage Arising From Cohabitation (section 160(1) of the Law of
Marriage Act of 1971)

When it is proved that a man and woman have liegéther for over two years or upwards
in such circumstances as to have acquired the agputof being husband and wife, there

shall be a rebuttable presumption that they wehg married.

In the Case oflohn Kirakwe V Iddi Siko [1989] TLR 215 (HC) Justice Mwalusanya
elaborated the conditions for the application a$ fbresumption. He said the fact that the
respondent’'s son (in this case) and the appelldatighter had lived together for over two
years as husband and wife raised the presumptiananfiage which the respondent had
failed to rebut. He added that in order to consitupresumption of marriage three elements

are necessary: first, that the parties must hahakited for over two years; second, that the
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parties have acquired the reputation of husbandvefel and finally, that there was no

formal marriage ceremony between said couple.

(d) Presumptions under the Constitution
Presumption of Innocence (Art. 13(6) (b)
Everybody is presumed innocent until he is proveittygy The presumption of innocence is a
convenient abbreviation of the rule that the prasea bears the legal burden of proving any

fact essential to their case.

There are other presumptions that are found inrdéggslation. You are encouraged to find

them out and study how they are used in law.

15 Irrebuttable Presumptions/Conclusive Presumptins
The Concise Law Dictionary by Osborn defines irtéddole presumptions to be:
“... absolute inferences established by law and ewdeis not admissible to contradict

them... irrebutable presumptions are more properliedarules of law...”

As Osborn has hinted, some authorities argue thas ia misnomer to call them
‘presumptions’ because they are rules of substamdw expressed in presumptive form. As
the definition indicates such presumptions arebdisteed by law and the court has duty to

take them as established law.

Where irrebuttable presumption of law applies, lo@ proof or admission of a basic fact,

another fact must be presumed and the party againsim the presumption operates is

barred from adducing any evidence in rebuttalakt such presumptions amount to no more
than rules of substantive law expressed in a laggpartaining to presumptions.

Examples of such presumptions include the following

0] A final judgement, order or decree of any courelathe expiry of the time limited for
appeal or decision of the appeal is conclusive fpobavhat it has decided, declared
order [based on sections 43 and 44A of the TEA.]
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(i) Presumption of incapacity to commit an offence dgoerson who is under
ten years - see section 15(1) of the Penal Code.
(i)  The presumption that every man knows the law exatigire knowledge of
the law is on element of the offence — see se@&iohthe Penal Code.
There are other examples of irrebuttable presumgtod law and students are encouraged to

identify and study them.

1.6 Conclusion

As mentioned above presumptions are very impodantices in the law of evidence. Had

they not existed then parties to suits or procegdiould have had to prove everything in the
case. Clearly this would have led not only to venyg and cumbersome proceedings but
also increased the duty, on the parties, to proxeryeaspect of the case. The use of
presumptions has simplified the work of such paréied the court. Presumptions, therefore,

play a very key role in the administration of jastin court.
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LECTURE TWO

FACTS REQUIRING NO PROOF

2.0 Introduction

It is normally not practicable to prove everythimgany one case. If that were to be the
requirement then each case would have involvednraay issues and would, in addition,
have needed a very long time to be disposed. elw off this the law takes certain matters for
granted and, as such, therefore no evidence isreglio prove them. In such cases the court

is permitted to take judicial notice of such matter

This lecture is intended to explore facts that regno specific proof. At the end of the
lecture you should be able:
* To explain what facts need no specific proof.

« To know how such facts are used in evidence.

2.1. The Meaning of Judicial Notice

The general rule is that all facts in issue orvafe facts in a given case must be proved by
evidence i.e. by testimony, documents and thinigsconsequence the court cannot act on
material which the parties have not had the oppdtstwf rebutting or qualifying whether or
not that material is obtained privately, $eynolds v Llanelly Associated Tinplace Co.
Ltd. [1948] All E.R. 140. However certain facts are beyond serious disgateotorious or

of such common knowledge that they require no paad are open to no evidence in
rebuttal. Examples include the fact that the gestaieriod of human beings is nine months,
that Mount Kilimanjaro is in Tanzania etc. It is this context that common law has
developed certain exceptions to the general riillee main exception was stated by Isaacs,
J., in the case dfiolland v. Jones (1917) 23 C.L.R. 148t p.153 in the following words:

“Whenever a fact is so generally known that evergimary person may be reasonably
presumed to be aware of it, the court “notices” @ither simpliciter or if it is at once

satisfied of the fact without more or after suctormation and investigation as it considers
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reliable and necessary in order to eliminate angs@nable doubt.”

In short judicial notice is the cognisance takerthmycourt itself of certain matters which are
SO notorious, or clearly established, that evidesfctneir existence is deemed unnecessary.

In common law a wide variety of facts are takemw icdnsideration without proof:

* The court may take for granted the English langusméar as the ordinary meaning
of generally used words is concerned but not techmmnes.

* The ordinary process of simple mathematical anidgigtic reasoning and may draw
inferences as to the causes and effects of edtadlfscts;

* Facts which have been formerly been admitted;

* Where the basic facts of presumptions are proved;

» The operation of estoppels;

* The court may take into account ordinary data gftdaday living and experience in

ordinary course of events and the habit of mankind.

The important question is this: what is the purpoéking judicial notice in such cases?
Experts have advanced three reasons for accepisgute. First, it is intended to save time
in the hearing of cases. Second, it saves codfiseirproof of facts which could often be

difficult without it. Third, it avoids a diversitgf judicial findings of fact.

2.2. Judicial Notice in the TEA
The TEA has two main exceptions to the general tha¢ all facts in issue or relevant facts
must be proved by evidence.

0] facts judicially noticeable section — Sections 68 &9 of the TEA.

(i) Facts admitted by the parties to the proceedinggct: 60 of the TEA.

@) Facts Judicially Noticeable (Sect. 58 and 59 tife TEA)
Section 58 of the TEA clearly states that no fdawbich the court shall take judicial notice
need to be proved. This rule is based on the grdhat there are many facts of public and

universal nature that are so well known that thertsohave to take judicial notice of them
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without any further proof. Generally matters diegtby the statute to be judicially noticed or
which have been so noticed by a well establishadtjwe or precedents of the courts must be
recognized by the judges but beyond this they lzawede discretion and may notice much
which they cannot be required to notice. For exanlalws passed by the parliament, official
seals and signatures, the meaning of ordinary walidision of time, weights and measures,
facts regularly recurring in ordinary course ofuratof business etc. fall within this rule. The
matters noticeable may include facts which aresgué or relevant to the issue as well as
contents of documents and their methods of proofvéver the fact that judicial notice is
taken of a fact merely dispenses with proof buisinot conclusive and a party is not

prevented form disputing its correctness by offgeridence.

The list of facts, which the court is permittedase judicial notice, is given in section 59 of
the TEA. However the list provided in the sectias already hinted above, is not exhaustive
but inclusive i.e. courts are not prohibited forakihg such notice on matters not contained
in the section. For example in the caseAdiiri Rashidi V R [1968] HCD n. 302 the
accused was convicted of selling native liquor witha permit [Local Liquor Ordinance,
Cap 77 ss 32 & 51]. Some of his customers testifiad he sold them some ‘pombe’. The
accused himself testified that the pombe was pveden a barrel to be sold but denied that
he had sold any of it. Accused contendeatkr alia, that there was no certainty as to what
was sold since the charge sheet referred to ‘mbégé¢his case the court was satisfied that
evidence available in court was sufficient to idignivhat was being sold and the court took
judicial notice of the fact that ‘mbege’ is pombewed from bananas. See also the case of
R.v. Saleh Mohamed (1953) 20 EACA 144In each case the most important point is that
such facts must be sufficiently notorious to warna@tognition. The list of facts that the

court is required to take judicial notice undert®ec59(1) of TEA includes following:

(@) all written laws, rules, regulations, proclamatipoosders or notices having force of
law now or heretofore in force or hereafter to bdarce, in any part of the United
Republic. For example in the caseRifurman Singh V. R. [1951] 1 T.L. R. (R)
345 the court took judicial notice of a Government idetissued under the Defence
(Controlled Produce) Regulations of 1946. Saleh Mohamed V. R. (1953) 20
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EACA 141 the court added that the correct interpretatiorsedtion 57(i) of the
Indian Evidence Act [section 59(i) of the TEA] isat the court must take judicial
notice of all Ordinances and Regulations in thentgu See also the case dfaji
bin Khamisi v R [1969] HCD n. 119.

(b)  the existence and title of societies or other bodie registration of which has been
notified in the gazette. Read the cas@éofge Temu V R [1967] HCD n. 404.

(© the course of the proceedings of the Parliament.

(d) all seals of the courts of the United Republic degyablished and notaries public and
all seals which any person is authorized to suartyywritten law.

(e)  The accession to office, names, titles, functioms signatures of the persons filling
for the time being any public office in any parttbé United Republic, if the fact of
their appointment to such office is noticed in fazette.

() The existence, title and national flag of everytestar sovereign recognized by the
United Republic.

(9) The division of time, the geographical divisionstbé world, and public festivals,
feasts and holidays notified in the Gazette. Indage ofCommissioner of Customs
V S. K Panachand [1961] E.A. 303he court took judicial notice of the distance
between Nairobi and the Hague.

(h) The commencement, continuance and termination sfilti@s between the United
Republic and any state or body of persons. In aglifincase oR V Botrill ex p.
Keuchenmeinster [1947] 1 K. B. 41he question was whether an applicant for a writ
of habeus corpuswas an alien enemy, the Court of Appeal of Britaiok judicial
notice of the fact that the country was still atrweith Germany accepting as
conclusive a certificate of the Foreign Secretarthts effect.

0] The names of members and offices of the court,odiiceir deputies and subordinate
officers and assistants, and also of all officeténg in execution of this process, and

of all advocates and other persons authorizedwydaappear or act before it.

The reference of Section 59(1)(a) on all “writteams$ or rules... having the force of law...”
has been a subject of discussion in East Afritdhas been argued that the subsection deals

with the law in force in Tanzania and does not cayeneral foreign law proof of which is

Page 95 of 198



necessary — saeand Officer v. Motor Mart Exchange [1956] 2 TLR 29%. In addition the
term “law” includes any ordinance, order, by-lawler regulation, notification, custom or

usage having the force of law in Tanzania.

Subsection (2) of section 59 gives the court thecrétion, in matters of public nature,
literature, and science or art to resort for itd @ appropriate books or documents of
reference. The issue that may arise in this prawvis whether the court should take judicial
notice of all facts mentioned in all such booksdocuments. The scope of the sub-section
was considered in the caseSifarmpal Singh v. R [1960] EA 762vhere the court adopted

Sarkar’s statement saying:

“...But obviously, it cannot be meant that the cosrto take judicial notice of all facts
mentioned in books of public history, literature.etonly books of accepted or recognized
authority may be resorted to and for obtaining mfation regarding only undisputed and

notorious facts...”

What is important to understand is that SectioniS%ot intended to make books and
documents of reference themselves evidence. Tlaning in this provision, is that the
court may use books of reference in appraising eéhience before it. The court can
dispense with evidence only of what may be regaededotorious facts of public history.

Apart from this section 59 of the TEA does not ifysthe court in treating the opinions or
deductions of authors of such books as evidencetherpurpose of supplementing or
rebutting evidence that has already been given.esd&hshould only assist the court in
understanding the evidence brought before it. Fbetser elaboration on the working this
read the following casesKkarumuna V. R (1955) 22 EACA 369; R.V. Kiswaga Lugna
(1940) 15 EACA 50; R.v Mutwira (1935) 2 EACA 66 andPP v. Henry [1973] LRT 15.

Section 59(3) of the TEA provides:

“...If the court is called upon by any person to tqkaicial notice of any fact, it may refuse
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to do so unless and until such person produces book or document as it may consider

necessary to enable it to do so...”

In summary the sub-section gives the court therelign to refuse to take judicial notice of a
fact if the relevant books or documents are notlpced in support of the fact. It must be

remembered that though the court may refuse nipismperative that it should refuse.

For further clarification on the operation of seati59 read the following casd?:v Joshua
Daniel [1939] TLR 60; Phurman Singh v. Ren [1951] TR 345; Commissioner of
Customs V S.K. Panachand [1961] EA 303; Nizar Ahntev. R. [1962] EA 345 and
Bushell and another [1967] EA 817(CA).

(b) Facts Admitted by Parties (Section 60).

Section 60 of the TEA relates to civil suits. Thégtion deals with admissions of the parties,
oral or documentary, during trial in civil suit®.i.at or before the hearing. Proof of such
facts is dispensed with on the ground that thesfadinitted need no further proof. They are
commonly known as judicial admissions or stipulasiodispensing with proof. Such
admissions may be made on the records that araldatu either on the pleadings or in
answer to interrogatories or implied from the plagd. In addition they may be made
between the parties e.g. by agreement in writirigreenearing, and at the hearing by a party
or his lawyer. In short the section lays a rule fir@of need not be given of facts which the
parties or their agents agree to admit at or bdfoeehearing in writing or which by any rule

of pleading they are deemed to have admitted by phesadings.

The proviso to section 60 gives power to the cturequire a fact admitted by the parties to
be proved in court. This is intended to guard @gfaiin-authentic or fictitious admissions.
Therefore the court cannot be compelled to acceptdaission and it may require any fact

to be proved by evidence in the ordinary way a$ dmwn in the proviso.
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2:3 Conclusion

Like presumptions the presences of the rules aystie necessity of proof in matters
judicially noticeable also help to facilitate coymtoceedings. Under this, for example, the
court takes judicial notice of all the laws of Tanm. Were this rule not existing parties
would have been required to prove every law on wihey base their prayer for a judgment

in their favour.

Page 98 of 198



LECTURER 3

DOCUMENTRY EVIDENCE

3.0. Introduction

Documents are important source of evidence in soutocuments that are often produced
in courts are those of handwriting, printing, Pletéb, photograph, and typewriting etc.
Documentary evidence may range from a simple fhieledter to a complicated conveyance
or a survey map. In addition if a document is pab\the original will often have to be

tendered and the document tendered will have tcaudteenticated. Even where such
requirements are satisfied admissibility of statet®en the document will depend on other

rules of evidence.

This lecture is intended to introduce you on the talating to documentary evidence. At
the end of the lecture you should be able:

» To understand what is documentary evidence,

* To explain the conditions necessary for the admi#tyi of documentary evidence,

* To know the rules governing the interpretation e€éuments admitted in court.

3.1. The Meaning and Classification of Documents
@) Definition of a document
As long ago as 1908 one English Judge named Dadéfmed the term “document” to

mean:

“...any written thing or printing capable of beingidgnce is properly described as a
document and ...it is immaterial on what material Wr&ing may be inscribed. It might be
inscribed on paper, as is the common case nowthmitommon case once was that it was
not on paper, but on parchment; and long beford thevas on stone, marble, or clay and it
might be, and often was on metal.” RiV. Daye [1908] 2 KB 333.
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In Tanzania the term “document” is defined in s@t3(1) of the TEA to mean:

..... any writing, handwriting, typewriting, printgy Photostat, photograph and
every recording upon tangible thing, any form ofmeoounication or representation
by letters figures, marks or symbols or by morentbae of these means, which may
be used for the purpose of recording any mattewvioled that such recording is

reasonably permanent and readable by sight..”

There is no doubt that the definition of the womtwuiment nowadays has much wider scope
that what is said in Daye’s case above. There iguestion that the current meaning of the
term document covers a disc, tape or film and cgsmugformation by symbols, diagrams and
pictures as well as by words and numbers. Thahig iw Britain a wider definition has been
adopted. The word document has been defined to rmegpmwriting or printing capable of
being made evidence, no matter on what materrahif be inscribed. It is on the same basis
that Walton J in the case @rant v Southern and County Properties [1975] CH 1B
asserted that “a document is primarily somethirag ihstructs.”

(b) Classification Documents

Documents are classified in two major categori@¥:public documents (s.83 of TEA) and
(ii) private documents (s.84 TEA). This distinetits important owing to the different rules
governing their admissibility. Read the casd/ainji V R.S. Patel [1960] EA 125.

(2) Public Documents
The term public document was defined in the cas®tafia v. Freccia (1880) 5 A.C. 62at
p.541 as:

“...a document that is made for the purpose of thalipumaking use of it and being able to

refer to it. It is meant to be where there is digial or quasi-judicial duty to enquire...”

The test of publicity is that the public is inteebin it and entitled to see it so that if thege i

anything wrong in it they would be entitled to @st In that sense it becomes a statement
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that could be open to the public to challenge spdtie and therefore it has a certain amount

of authority.

In the TEA public documents are listed in secti@n he section provides:

“The following documents are public documents:

(@) Documents forming the acts or records of the acts.
) of the President of the United Republic
(i) of official bodies and tribunals; and

(i) of public officers, legislative, judicial anexecutive;
(b) Public records kept in the United Republic of ptevdocuments.”

An important question in respect of public documsast How are public documents proved
in evidence? Before getting the answer to thisstijoe it must be made clear that as a
general rule a party relying on the words used moeument for any purpose other than
identifying it, must adduce original primary evidenof its contents i.e. the original
document must be produced. However in some pdblkiciments the usual method of proof
is by producing certified copy i.e. secondary emmk or in certain instances by

authentication and the contents being evidencaat$ fstated in it (Sect.86 of TEA).

Under Section 85 (1) a public officer having custad a public document which “any
person has the right to inspect” may issue a cdpych document together with a certificate
written at the foot of such copy that it is the gagf such document or part thereof, and

where the law requires, seal the same.

It pertinent to note that to be admissible in emmkeunder such circumstances the document
must fall under Section 83 of the TEA listing publlocuments and fulfil the rules of
admissibility relating to public documents. In #doh such a document must be that in
which the public has the right to inspect (sect(185 That means a document may be a
public document but if the right to be inspectedtbg public does not exist it cannot be

proved in the aforesaid manner.
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For example in the case ®btal Broad Host Lee and Co. v. Allimohamed Haji Amed
(1954) 24 KLR (2) 31claims were made for damages or equitable rediefrfringement of
design registered in Britain. The plaintiff relied a document bearing the seal of the patents
office in Britain, purporting to be a copy of thertficate of registration of the design,
together with a certificate bearing the seal of pla¢ent office of Britain. The first issue
before the court was whether the document wasandgublic document so that the rules
regarding admission of certified copies appliedheTcourt ruled that the certificate of
registration being a document issued by the authofithe law by a public officer was a
public document. After answering this questiongbeond issue was whether this document
gualified to be admitted in evidence in the liglitsections 83-86 of the TEA (the relevant
sections in the particular case were sections 7dfilie Indian Evidence Act). In reply to
this issue the court said:

“It is not, however, all public document that cae proved by means of certified copies but
only thosewhich any person hastheright to inspect... therefore, the document on which the
plaintiffs rely to prove their ownership of desigare® not admissible under Section 74 to 77
of the Indian Evidence Act” (Ss.83-86 of the TEA).

For further elaboration on this read the caseShofin Jessa v. Alipio Zorillan [1973] LRT
No.84 and MS Ladha v.R. [1960] EA 38)In short, for a document to be proved in the
manner provided for in Sections 83-86 of the TEA Iy producing a certified copy, it must:

@) be a public document; and

(b) be of such a character that any person has thetaghspect and raise protest if any.

Any other public documents not having the aforespidlity must be proved in the manner
specified in section 87 of the TEA. This Secti@mt@ins a list of specific public documents
and prescribes special methods of proving its caste’ou are urged, on your own, to read
the provision and analysis given by other experts.
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2. Private Documents

Section 84 of the TEA provides that all documentenpthan public documents are private.
That means all documents beside those mention8dation 83 are private documents. As a
general rule private documents must be proved gumtion of original primary evidence
[This is according to the ‘best evidence’ rule tisabased on an very old presumption that if
inferior evidence is produced where better mightgbeen this would operate against the
withholder]. The only exceptions to this are casemtioned in section 66 and 67 of the
TEA.

It must be emphasized that before a document geted in court it must be proved to be
genuine and a party tendering it must offer bestlesce of the document i.e. primary
evidence. The issue of genuineness is very impbrtaMere production of a signed
document is not evidence of genuineness. On toigngl before a document is relied on as
evidence the source and history of the document brisarefully ascertained. See the case
of D. Hussein V R. [1975] LRT n. 45.No writing can be received in evidence as a genuin
writing until it has been shown to be genuine uslé®ere is a specific presumption on the
same. Read the caseSiamper v. Griffen (1856) 20 GA 312.

Apart from this, there are certain documents sscWills, mortgages etc., which are required
by law to be attested. The word to “attest” me@msvitness any act or event e.g. the
signature or execution of a document. Where a mect is required by law to be attested
section 70 demands that at least one attestingegstshould give evidence in regard to the
document. If the attesting witness denies or does recollect the execution of the
document, its execution may be proved by otherenad (Sect. 73). If the witness is not
available or is not subject to the process of thartcit must be proved that the attestation of,
at least, one attesting witness is in his/her haitithy and that the signature of the person
executing the document is in his/her handwritingls However, an attested document not
required by law to be attested may be proved iasviére not attested (s.74).

The general rule/principle found in section 70 lod TEA is that all documents required by

law to be attested must be proved as having belgreslacuted. This principle has a number
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of exceptions. That means there are situationsjdouments required by law to be attested,
where proof of execution may be dispensed withhSases are the following:
i) When the executing party admits execution for ting@gse of the trial (Section 72
of TEA).
i) When one party, by his/her prior conduct is stopfredn denying execution
(Section 123 of TEA).
i) When the document is in the possession of the advparty who refuses to
produce it after notice (Section 98 of the TEA).
iv) When the opposite party produces the document lanmdsinterest in it — in such
a case genuineness of the document is implied, and,
V) When the document is 20 years old (Section 99 &)TE

3.2.1. Proof of Contents of Documents (Section 63-67 TEA).

Evidence, be it oral, documentary or real is eithemary or secondary. The contents of
documents may be proved by primary or secondaeece (Sect. 63 TEA). Read the case
of D. Hussein v. R. [1975] LRT 45.

(a) Primary Evidence

It is an ancient rule of the common law that ayarho wishes to rely on the contents of a
private document as direct evidence must adduceapyi evidence of the contents of that

document. This is normally referred to as the leeglence rule. What is primary evidence?
The usual meaning of the term primary evidencéésproduction of the original document.

It is not easy, however, to determine what an nagdocument is. It is so stated because
sometimes the same document is primary for onegser@and secondary for another. For
example where each document is fully executed kg marty only — such documents are
termed counterparts. In such a case each documpritmary evidence against the executing
party and his privies but secondary evidence oggirest the non-executing party or his

privies.

As already mentioned above primary evidence meamsibcument itself produced for the

inspection of court. Primary evidence is best evide The general rule is that documents
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must be proved by primary evidence except wherexaeption lies. Such exceptions are
mentioned in Section 67 of the TEA (Sect. 66 of JEAn the case ofucas v. Williams
(1892) 2 QB 116.ord Esher Said:

“...Primary evidence is evidence which the law regsirto be given first; secondary
evidence may be given in the absence of that betidence, when a proper explanation of

this absence has been given...”

In the case oBugden v. St. Leonard’s [1876] 1 P.D. 154]essel, MR. Said:

“...The whole theory of secondary evidence depends tigs, that the primary evidence is
lost and that it is against justice that the acaitief the loss should deprive a man of the

rights to which he could otherwise be entitled...”

That means a party relaying on the words useddocament for any purpose other than for
identifying it must, as a general rule, adduce prynevidence. In addition before a
document is relied on as evidence the source atdriiof the document must be carefully
ascertained. Read the cas®oHussein V R [1975] LRT n. 45.

In view of the foregoing it is important to notestfollowing:

0] the rule applies to cases in which direct reliaiscelaced on the words used in a
document;

(i) the rule does not prevent reference being madeetderms of the document for the
purpose of identifying it; and

(i)  if the bare fact of existence of the document issBue it may be proved without
recourse to the original, but the rule appliesriimnent reliance is placed upon the

contents of the document.

As said earlier, primary evidence means the doctnself produced for the inspection of

the court and where the document is executed ierakparts each part its primary evidence
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of the document (Section 64(2) of the TEA). Whils@ document is executed in counterpart
each counter-part being executed by one or moreoone of the parties only, each
counterpart is primary evidence as against theypaxecuting it. The meaning of
“counterpart” is that it is a “duplicate”. Therefowhen, say, a deed is prepared in two or
more identical forms, the part signed by the guarais the original and the other parts are
counter-parts. Where the instruments is execuyealllthe parties in duplicate or triplicate
and each keeps one, each instrument is treated @sganal and each is primary evidence of
all the others (S.64(3). Finally, where a numbledacuments are all made by one uniform
process e.g. printing etc each is primary evidaridbe contents of the rest but where they
are copies of the common original they are not anmevidence of the contents of the
original (Section 64(4) of TEA).

In some situations a document may be lost in cafigr the same has been tendered in
evidence. In the case Bf V. Raphael Mbaga [1967] HCD n. 387he court held that once

a document has been produced in court, examinethdoycourt admitted by the accused
person and properly noted on record the fact tbhah slocument is lost later would not
justify an acquittal. A similar situation occurréd the case of AthumarMadenge V R.
[1974] LRT n. 62 where a documentary exhibit was lost after thesgeation case had
closed and defence case opened. The issue that@masppeal was whether absence of the
documentary exhibit made it impossible for the dpp® court to evaluate the evidence
adduced and form its own decision thereon. Thetdoeid that the answer to the question
depended on the nature, import and the contenti@f exhibit and whether their contents

had been establishaliunde at the trial to the satisfaction of the appellztert.

(b) Secondary Evidence

A party who wishes to rely upon the contents ofiggbe document must, as we have seen
above, adduce primary evidence of the contentsy @nthe exceptional cases examined
below will secondary (i.e. non-primary) evidenceaanissible. In the TEA such exceptions
are found in section 67. The section provides fimuenstances in which secondary evidence

is admissible.
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What is secondary evidence? The law does nottljirand exhaustively define secondary
evidence but gives an inclusive list of the samecoBdary evidence, it provides, includes
the following:

(1) certified copies;

(i) copies made from the original by a mechanical gsce

(i)  copies made form or compared with the original;

(iv)  counter-part of documents as against the partiesdidhnot execute them;

(V) oral accounts of the contents of a document giweonrie who has seen it (Sect.

65 TEA).

Under what circumstances can secondary evidencadbetted? Section 67 of the TEA

mentions seven cases in which secondary evideng@lofument is admissible namely:-

a) when the original is in the power or possessiorofijhe opposite party (sdeakman
Ramji V Jessa and Sons [1965] E.A 125 (K)or (ii) of a person who is out of reach of
or not subject to, the process of the court oy diiperson legally bound to produce it, and
when, after the notice to produce is given suckgedoes not produce it.

b) When the existence, condition or contents of thegiral are admitted in writing by the
person against whom it is proved, or by his repred®ve in interest. See the case of
Henry Mike V R [1975] LRT n. 67.

c) When the original is lost or destroyed.Jasson Rwebangira V R. [1975] LRT n. 26
the court said before section 67(1) (c) can be aiper the party seeking to produce
secondary evidence is generally expected to shattlie original document existed and
that a search has been made unsuccessfully and ertbhst prove its destruction
positively or at least presumptively. A mere causgport or information that the
document had disappeared is insufficient.

d) When the original is of such a nature as not te&sly movable — rea@wner v. bee
[1914] 1 KB 105.

e) When the original is a public document within theaming of section 83 of the TEA;

f)  When the original is a document of which a cetifepy is permitted by this act or any

other written law.
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g) When the original consist of humerous accountstberodocuments which cannot be
conveniently examined by the court - read the cas88.M.D’ Sa v. R [1957] EA 627
(U) andEdward V.R. [1987] TLR 122.

Section 67(2)-(4) provides for the kinds of secagdavidence admissible in cases specified
in section 67(I)(a)-(g). It is important to undewsd that there are no degrees as to
admissibility in cases (a) to (g) in the variousds of secondary evidence. All are equally
admissible. The only restriction is put in iten) éd (f) where the only mode of proof
presented is a certified copy. In cases coveredléyse (a), (c) and (d) any secondary
evidence is admissible. If there is no objectiarsed to the admissibility of secondary
evidenced the party failing to object waives hghtito object and cannot later object to the
document after having admitted the same. G@édji v. Nathao [1962] EA 372 (PC).

Section 68 further expounds situations when seagreladence is admissible under Section
67(1)(@). The rule is that no secondary eviderare lme produced under section 67(1) (a)
unless a notice to produce the particular docurhastbeen served on the opposite party.
This would mean that the requirement of giving priwmtice for producing secondary

documentary evidence is confined to the cases eraied under section 67(1) (a) of the

TEA. This rule, however, has the following excepso
) When the document to be proved is itself acegti
(i)  When the adverse party knows that he will bguired to produce it;

(i)  When it appears or is proved that the advgraely has obtained possession of the

original by fraud or force;
(iv)  When the adverse party or his agent has tiggnai in court;
(v) When the adverse party/agent has admittetbdseof the document;

(vi) When the person possessing the documentitisf reach of or subject to the process of

the court;

(vii) In any other case in which the court has disged with the requirement (Section
68(2)-(9)).
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Section 68 has two main objectives: First, to dgive opposing party an opportunity to
produce it if he wishes and second, if the docunsenbt produced to allow the party giving
notice to present secondary evidence. Giving adbgoroduce a document has a number of
related consequences. First, if the documentifadt, produced after notice has been given,
the party calling for its production is bound toeus in evidence (Section 174 of TEA).
Second, non-production of the document may raiseptiesumption that the document, if
produced, would prove to be unfavourable to thegemho fails to produce it (Sect. 122 of
TEA). Third, if a party refuses to produce a doeainwhich he has notice to produce, he
cannot afterwards use the document in evidenceouiitthe consent of the party who called
for its production or by order of the court (Sentib/5 of TEA). Finally, if the document is
not produced there is a presumption of due exat8ection 98 of TEA).

Production of Certain Documents Without Proof

In some cases documentary evidence may be admeissitilout the need of a witness or
formal proof. There is no specific provision iretiEA for this but such a possibility is
found in other written laws. For example in seasi®?03, 204 and 205 of the CPA which
allow without formal proof the production of thepmets of a government analyst report,
finger print expert report and handwriting experpart. These cases fall under the rules
relating to presumptions. Read the caskaygoor v. R. (1957) 18 EACA 283.

Apart from these sections 37-40 of the TEA providiethe admissibility of statements in
documents when made under certain circumstancdseseTinclude entries in books of
accounts; entries in public records; statementmaps, charts and plans; statements of fact
contained in laws and official gazettes and statgsef law contained in books. Read the
following cases on these aspedignji Suleman v. R.G. Patel [1960] EA 38; Chandriav

R. [1968] EA 246 and R.v. Shaha Hirji Popat (194732 KLR (2) 38.
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Presumptions on the Genuineness of Certain Document

In some situations the TEA allows the courts tespmee that certain documents are genuine
being in fact what they presume to be but suchuongsions may be rebutted. The TEA
gives a long list of such documents namely sect@8189. Students are urged to refer to part
1:4 of lecture 1 and other relevant materials aaskdaw with a view to understanding how
the same works. Read the casdRof. Allibhai Mitha (1945)12 EACA 54to obtain further
insight on this.

New Complexities in the Concept ‘Document’

Another important question in regard to the isstiadmissibility of documents is whether a
tape or wire recording is a document. The issug tha subject for decision before the court
in R.V. R.G. Patel (1956) 29 KLR 112 In this case the court stated that a tape or wire
recording is not a document within the restrictegbming of that term used in the Evidence
Act. However, the court added, the recording isl@vtiary in the sense that it is a matter of
fact the tendency of which is to produce in the dnégnpersuasion of the existence of some
other matter of fact. Further in the English caskesases ofsrant v. South Western Itd
[1975] Ch. 185 and Senior v. Holdsworth [1976] QB3the court held the view that a tape

recording is a document for the purpose of the law.

In England due to advances in science and techpalog issue has been refined further. In
The Statute of Liberty [1968] 1 W.L.R. 739where there was an action concerning a
collision between ships the plaintiff sought to d@dm evidence a cinematograph film of
radar echoes recorded by a shore radar station.défendants argued that the evidence
having been produced mechanically without humaerugintion was inadmissible hearsay.
Rejecting this submission Sir J. Simon P saidpéteecordings are admissible it seems that a
photograph of radar reception is equally admissiblexdeed any other type of photograph.
He added that the law is now bound to take cognesasf the fact that increasingly

mechanical means replace human effort.
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3.3. Exclusion of Oral by Documentary Evidence

Sections 100-109 deal with exclusion of oral byuwtoentary evidence. You have learned
that the contents of all documents must be prowegrbmary evidence which means the
document itself in original except in those casd®ne secondary evidence is admissible.

This principle, as noted above, is based on thedwdence rule.

Section 100 of TEA, therefore, lays down that whies terms and conditions of a contract,
or of a grant or of any other disposition of prapdnave been reduced to the form of a
document, and in all cases in which any matteedgiired by law to be reduced in writing no
evidence shall be given in proof of the terms afhsoontract, grant or other disposition of
property or of such matter except the documentfitsesecondary evidence thereof when
such evidence is admissible. Section 100 theredpmdies to two kinds of documents: (1)
Documents reducing to writing the terms of a castta a grant or of any other disposition
of property and (ii) all documents required by leawbe in writing. In these cases no oral

evidence is allowed to prove the terms of such duni.

For example irR & F Binti Abdulla v. Sharifu Binti Mohamed [1958] EA 1035 a settler
by a written instrument declared a wakf of certainperty stating therein that the income
was to be divided between her two adopted daughterghis case extraneous evidence to
show that the settler intended her dispositionddirnited to the maintenance and support of
children was held to be inadmissible. Read algoctise oDomodar v. Noor Mohamed
Valji [1961] EA 615 andJuthelal Velji Ltd v. The THB Estates Co. Ltd [1983 TLR 391.

The general rule in section 100 of the TEA has itw&n exceptions:

a) that wills admitted to probate may be proved bybpte (Sect. 100(3) and

b) that when the law requires that a public officerdppointed in writing, and it is shown
that the person has been acting as a public offtber writing by which he has been
appointed need not be proved (section 100(2)). dRkea case oMukasa Saleh v R.
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[1953] 7 ULR 26. This exception is based on the principle embodieithé English rule

on the presumption of due appointment of a puldficer.

Section 101 of the TEA further elaborates the milsection 100 in that it precludes, after a
document has been produced, (under section 100dhmssion, as between the parties or
their representative in interest, of any evidentem oral agreement for the purpose of
contradicting varying, adding to or subtractingnigiits terms. The rule embodied in section
101 is a logical sequence of the rule in sectioh. 1 the intention is that no substitution of
the terms of a voluntary and deliberate transacsibould be allowed, it follows that no
variation of the terms should be allowed. Theoeas, first, that the parties are presumed to
have put into writing all that they considered reseey to give full expression to their
meaning and intention and, secondly, allowing #eeption of oral testimony would create

mischief and open the door to fraud.

There are three things that must be noted in reigettte operation of Section 101. First, that
section 101 applies only to parties and their regméatives in interest. Second, persons other
than parties to the instrument are not precludexh fgiving oral evidence to contradict, vary,
add to or subtract from the terms of the writin§uch persons are at liberty to prove a
contemporaneous oral agreement varying the terntseaflocument - See section 108 of the
Tea and read also the case Wfladyslaw Bilons v. Vera Bilons [1957] EA 96For that
reason persons other than parties to the instrumentallowed to give oral evidence to
contradict, vary, add to or subtract from the terofisthe writing.. Third, despite the
provisions of section 100, evidence is admissiblehtow that a party who signed a contract
is, in fact, acting as an agent of another — réadcase ofShela v. Mohamed [1962] EA
769.

Section 101 of the TEA provides six important exmes to the general rule. The first is
provided in section 101 (a) saying that any facy e proved which would invalidate the
document or would entitle any person to any deoreerder relating thereto such as fraud,

intimidation, illegality etc. From its wording thproviso is clearly illustrative and not

Page 112 of 198



exhaustive. The facts which may be proved mussumh as to show either that the legal
requisites for a valid agreement did not existlatan that one of the parties did not give
his/her free consent to it or that the documentdu# express what was really intended to be
embodied. Read the case@heleta Coffee Plantation Ltd v. Eric Mehlsen [196BEA
203 (CA)for further elaboration on this point.

Second the existence of any separate oral agreeaad¢atany matter on which the document
is silent, and which is not inconsistent with #smis may be proved — the court having regard
to the degree of formality of the document (sedl(b). The phrase “separate oral
agreement” refers to contemporaneous or prioragedement. (Subsequent oral agreements
have been dealt with in section 101(d). The law@l settled that when a document in
writing does not contain the entire agreement mhadies only some of the conditions, oral
evidence to prove some other terms agreed uponnahdnconsistent with the written
instrument is admissible. However the proviso nexguthat the separate agreement made
relate only to matters on which the document isnsiland that the same should not be
inconsistent with its terms. Read the caseafisen v. Jetha Ltd [1959] EA 563.

Third, the existence of any separate oral agreecmmgtituting a condition precedent to the
attaching of any obligation under any such contiractsaction, grant or disposition of
property may be proved [section 101( ¢ )]. Thisvyso means that where there is a separate
oral agreement (either contemporaneous or as angmaly measure) that the terms of the
written contract will not take effect or will be ab force until a condition precedent has been
fulfilled or a certain event happened, oral eviderscadmissible to show that the conditions
not having been performed the contract did not neago there is no written agreement at all.
Read the case #findi v. Ved Parkash Mandal (1948) 23 KLR 9.

Fourth, the existence of any distinct subsequealtagreement to rescind or modify any such
contract, grant or disposition of property may bevpd except in cases in which such

contract is by law required to be in writing or Haeen registered according to the law in
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force for the time being as to the registratiorsofth documents (Section 101(d) of TEA).

This proviso deals with three situations:

0] In cases where a transaction has been reduceditingmoy agreement (not by

law)-parole evidence of a distinct subsequent agrkement modifying or rescinding it

altogether is admissible.

(i) However where the matter has been reducedriting as a requirement of the law for
its validity no oral evidence can be given of anpsequent agreement rescinding or
modifying it.

(i)  This rule is applicable to all registered insments, whether or not registration is

compulsory under the law.

For further elaboration on the operation of thisyso read the case dfama Noor v.
Hassan Ahmed [1965] EA 241.

Fifth, any usage or custom by which incidents ngiressly mentioned in any contract are
usually annexed to the contracts of that descnpti@y be proved, if the annexing of such
incident would not be repugnant to or inconsisteith the express terms of the contract
(Section 101(e) of TEA). Take note that in comredrtransactions extrinsic evidence of
customs and usages are admissible to annex insidentritten contracts in matters with
respect to which they are silent. This rule alppli@as to other transactions in which
established usages prevail. This proviso, howes@mes into play when there is a latent
ambiguity in the document. Where there is no dspas to how the contents of the
document are related to existing facts, it is vgelitled that no evidence is admissible on a

guestion of constitution of the document.

Sixth, any fact may be proved which shows in whanner the language at a document is
related to existing facts (Section 101(f). Thisypso relates only where the document is not

perfectly plain and its terms require explanatioim. case of ambiguity or doubt as to its
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meaning extrinsic evidence of intimately connedeatts or surrounding circumstances may
be given in order to find out the real nature @ thansaction in the document. Apparently
section 101(f) comes to play where there is a taéenbiguity in the document i.e. when

there is a conflict between the plain meaning ef linguage used and the facts existing or

when put together they lead to ambiguity.

For example in the caddohamed Rasham v. Santa Singh [1959] EA 717 (CA) contract
was entered into for certain excavations to be dudrtbe rate of Shs. 15 per 100 cubic feet.
At some stage the figure 17 was substituted fomlthe applicant’s copy of the agreement
and the alteration was signed by the respondamntfadt, the work was done in two stages,
the appellant undertaking to carry out the secaageson similar terms, but at the higher rate
of payment. At the trial evidence was given withebjection as to the circumstances in
which the alteration was made but was claimed toinagmissible by counsel during
summing up. On appeal it was sought to prove thatdltered figure in the agreement
applied only to the second stage. The court Heddl inder proviso (6) of s.101 (f) of TEA
evidence was admissible to show how the languagéeofltered document related to the

existing facts.

Finally, it is important to remember that provisodealing with the exclusion of oral by
documentary evidence do not affect the law regartiie interpretation and construction of
wills (Section 109 TEA).

3.4. Language Used in a Document (Section 102-108)

The provisions of section 101(f) are closely linkeith section 102-109. These should be
read together. If the language employed in a decuns ambiguous the question of the
admissibility or otherwise of extraneous evidencauld be regulated by the said sections
102-109 of the TEA.
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@) Exclusion of Evidence to Explain Patent Ambiguy

Section 102 of the TEA provides that when the lagguused in a document is, on its face,
ambiguous or defective evidence should not be gofdacts which would show its meaning
or supply its defects. Sarkar gives two illustrasi on this;

a) A agrees, in writing, to sell a house to b forlgfgis 10,000 or 15,000. Evidence cannot

be given to show which price was given.

b) A deed contains blanks. Evidence cannot be gi¥daaots which would show how they

meant to be filled.

Section 102 deals with patent ambiguities as djsished from latent ambiguities. A patent
ambiguity is an ambiguity inherent in the words asdsuch incapable of being dispelled
either by any legal rules of construction appliedthe instrument itself, or by evidence

showing that the terms are capable of receiving@v conventional meaning.

The important question in this: why is extrinsiciomnce not allowed in circumstances
specified in section 102? The principle is thairt® must interpret documents and no mere.
If the court admits such evidence it will be makangocument or improving the same which
is the duty of the parties themselves. Read the ofiVisram v. Bhatt [1965] EA 789 (CA)

for further elaboration on this point. Normallyhen the question is entirely one of
construction of a particular agreement, it can dodyproperly answered after considering all
surrounding circumstances; the position of theigaitb the agreement; its subject matter and

the apparent purpose and the object thereof, apdrircular the provisions to be construed.

(b) Exclusion of Evidence Against Application of a Docment to Existing Facts
(section 103)

Section 103 provides that when the language useddomcument is plain in itself, and when
it applies accurately to existing facts, evidencaymot be given to show that it was not
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meant to apply to such facts. The meaning of pinesvision is that when the language is
crystal clear and it applies correctly to existfagts no evidence can be allowed to show that
the parties intended to mean something else. Uleeembodied in this section is based on
plain common sense. The duty of the court is motdélve deep to ascertain one’s
undisclosed intention, but only to take the ordynaeaning of the words used. Read the case
of Choitram v. Lazar [1959] EA 157.

(c) Evidence as to Latent Ambiguity (section 104 TEA)

When the language used in a document is plainsgifibut is un-meaning in reference to
existing facts, evidence may be given to show thatas used in a peculiar sense. For
example Juma sells to Alli by deed “my white house’Arusha. However Juma has no
house in Arusha but there is evidence that he Hemigse in Tanga of which Alli has been in
possession since execution of the deed. These fia&y be proved to show that the deed
related to the house in Tanga. Read the ca§&heleta Coffee v. Mehlsen [1966] EA 203
CA.

(d) Language Applicable to Only One of the Several Peosis (sect. 105)

Section 105 provides that when the facts are shahthe language used might have been
meant to apply to only one, and could not have lmeeant to apply to more than one, of the
several persons or things, evidence may be givéactd which show which of those persons
or things it was intended to apply to. For examJabln agrees to sell to James his blue car.
It transpires that John has two blue cars. Evidenay be given of facts that show which of
them was meant. Read the cas¥igfam v Bhat [1965] EA 789.

(e) Language Applicable to Two Sets of Facts (Sect. 106

Section 106 provides that when the language usaddomcument applies partly to ones set of
facts, and partly to another set of facts but thele of it does not apply correctly to either,
evidence may be given to show which of the two a@swneant to apply. Sarkar gives the

following illustration this section: A agrees tellsB “my Land at X in the occupation of Y”
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A has land at X. but not in the occupation of Yddre has Land in the occupation of Y but

not at X. Evidence may be given of facts showirnjch piece of a land he meant to sell.

(9) Evidence of Variation Given by Third Parties (S.108

Under Section 108 persons who are not parties docament or their representatives in
interest, may give evidence of any facts tendingshow contemporaneous agreement
varying the terms of the document. Sarkar gives fllowing example to illustrate the
operation of the section: A and B make a contraetriting that B shall sell certain cotton, to
be paid for on delivery. At the same time they emak oral agreement that three month’s
credit shall be given to A. This could not be shoas between A and B but it might be

shown by C, if it affected his interest.

3:5 Conclusion

Documentary evidence is one of the most importgpeg of evidence used in court. In
appropriate situations once the legal requiremtat#s tendering are fulfilled a document
may be accepted by the court. For that reasonvieéng important to know rules that govern
the admissibility of documents. What has been mprtesein this lecture is just a short
summary of the vast materials pertaining to docuargrevidence. In view of this students
are urged to read all the main textbooks of the ddwvidence for a better understanding of

the topic.
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LECTURE 4
BURDEN OF PROOF

4.0. Introduction
When a party has brought a case before a couatwohk/she has the duty to prove whatever
he/she asserts. No court would give judgemenrdvour of a party in any suit or proceeding
without being convinced of the truthfulness of afiggations brought before it. In line with
this the law has developed methods and standargowing cases in courts. This lecture is
intended to give you the main points relating todem and standard of proof. At the end of
this lecture you should be able to:

* Explain what is burden and standard of proof,

 Know the law relating to burden and standard ofoprm criminal and civil

proceedings.

4.1 What is “Burden of Proof’?

In its simplest sense the term burden of proof lmamefined as the duty which rests upon
one of the parties to an action to persuade tke ofi facts that the proposition he asserts is
true. The term “burden of proof” originates fornh.@in phrase “onus probandi” and for this
reason there is a practice of using the terms ‘#urdf proof” and “onus of proof”

interchangeably.

The term burden of proof has two senses to whicarigty of different names are given. In
the first sense, iRhipson’s Manual of Evidence(8" edn), at p.184, it is noted that:

“...0ne meaning is the obligation on party to conertbe tribunal of facts (whether by
preponderance of evidence or beyond reasonabletyionlthe truth of some proposition of

fact which is in issue and which is vital to hisea.”

Murphy P, in his boolurphy on Evidence defines legal burden of proof to mean:
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“...the burden of persuading the tribunal of fact,tte required standard of proof, and on
the whole of the evidence, of the truth or suffitiprobability of every essential fact in

issue...” (Second Indian reprint 2000 at p.86).

This type of burden is expressed in various terarmaaly, “the legal burden;” “the burden of
proof on the pleading;” “the fixed burden of prdofthe risk of non-production;” and “the
probative burden.” For the purpose of understanthegiramework of the principle read the
case oDPP v. Morgan [1976] AC 182.

This legal burden of proof is provided for in seatil10(1) of the TEA in the following

words:

“...Whoever desires any court to give judgment aarp legal right or liability dependent

on the existence of facts, which he asserts; he¢ pnoge that those facts exist...”

The legal burden of proof never shifts. In crintinases it lies on the persecution to show
that the accused committed the specific offencebeyeasonable doubt. In civil matters it
lies on the party who could lose the case if nalence at all were to be produced i.e. in
order to win he must establish his case by prepande of probability (See section 2 of the
TEA.). That is the reason why Section 111 of tBEAprovides:

“...The burden of proof in a suit proceeding liestbat person who would fail if no evidence

at all were given on either side...”

The second sense of “burden of proof” refers to pagy’s duty of producing sufficient
evidence for the court to call on the other padyahswer. It is an obligation to adduce
sufficient evidence on a particular fact to jus@yinding of fact in favour of a party who is
under obligation to do so. This type of burden rbaytermed as the “burden of adducing
evidence” or the “evidential burden.” Others refeiit as the duty of “passing the judge.” It
is in this context that section 112 of the TEA pdas:
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“...the burden of proof as to any particular factdien that person who wishes the court to
believe its existence, unless it is provided by lamythat proof of that fact shall lie on any

particular person...”

This burden also relates to the duty of proving iadhility of certain [specific] evidence
(s.113 of TEA). Read the case of themmissioner of Customs v. Penachand, [1961] EA
30.

There are, however, three exceptions to these:rules

* When a rebuttable presumption of law exists in tavaf a party the onus is on the other
party to rebut it;

* When any fact is expressly within the knowledgeay person, the burden of proving it
is on him;

* In some cases the burden of proof is cast by statatparticular parties (Sections 112
and 114 of TEA).

4.2. Standard of Proof

The term standard of proof refers to the exterdemree to which the burden of proof must
be discharged. It is the standard to which theutrdd of fact must be convinced by the
evidence before the party bearing the burden obfpb@comes entitled to succeed in the
particular case. In criminal cases, except whasessatute or other law provides otherwise,
the standard of proof is ‘beyond reasonable do{8ection 2(a) of the TEA). What then is
“reasonable doubt™? This has been clearly elabdrabt the American case d¢folt v.
United States 218 U.S. 245, 254, 54L, Ed. 1021,c312 6-7where the Supreme Court said:

“...A reasonable doubt is an actual doubt that yoe apbnscious of after going over your
minds the entire case, giving consideration totlad testimony and every part of it. If you
then feel uncertain and not fully convinced tha defendant is guilty, and if you believe that
you are acting in a reasonable manner and if yoliebe that a reasonable man in any
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matter of like importance would hesitate to actéhese of such a doubt as you are conscious
of having, that is a reasonable doubt of which deéendant (accused) is entitled to have

benefit...”

A more practical situation where the issue of bardéproof was examined is found in the
case ofWoolmington v. DPP [1935] AC 462. In this case the accused was convicted of
murder. His defence was accident. In summingouthé jury Swift J said that once it is
shown to the jury that somebody has died throughattt of another, that is presumed to be
murder, unless the person who has been guiltyeftit which causes death can satisfy the
jury that what happened was something less; songethwvhich might be alleviated;
something which might be reduced to a charge ofstaaghter or something which was
accidental or something which could be justifiethe accused appealed unsuccessfully to
the Court of Appeal but successfully to the Houkéards. In allowing the appeal Lord

Viscount Sankey L.C. stated:

“....there is no such burden laid on the prisoneptove his innocence and it is sufficient for

him to raise doubts as to his guilt; he is not bdbtm satisfy the jury of his innocence...”

Other cases on this issue aFeancis Mwenda V.R. [1980] TLR 26; R.V. Agnes Lina
[1980] TLR 38; and Joseph John V.R.[1986] TLR 44.

In civil cases including matrimonial causes and temai the standard is proof on
preponderance of probability or balance of prohidsl (section 2(b) of the TEA). If the
evidence on both sides is balanced then the judgmiinbe given against the person or
party on whom the burden lies. Read the caslmséph Constantine V. Imperial Smelting
Corporation Ltd. [1942] AC 154.
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4.3. Prima Facie Case

The phrase “prima facie case” has mostly been usesihme case law, at the close of the
prosecution case. Normally, in criminal procedwatthe close of the prosecution case the
court is required to consider whether or not a dese been made out against the accused
sufficiently to require him to make his defenceedons 230 and 293 of the CPA). If the
court is satisfied that a case has been made airisighe accused sufficiently to require him

to make his defence, there is said to be a priwia fase.

The term “prima facie” originates from Latin meamifof first appearance” or “at first sight”

Sarkar says:

“...Prima facie evidence is evidence which, if acedpappears to be sufficient to establish a

fact unless rebutted by acceptable evidence todhé&ary. It is not conclusive...”

And in the case dRomanlal V.R. [1957] EA 332 (CA)the court stated:

“...It may not be easy to define what is meant byrfyar facie case” but at least it must mean
one on which a reasonable tribunal, properly dinegtits mind to the law and the evidence

could convict if no explanation is offered by tledeshce...”

The establishment of a prima facie case at theeabddshe prosecution case, therefore, does
not necessarily mean that the prosecution has grtheecase beyond reasonable doubt. For
this reason a case proved “beyond reasonable dehbtild not be confused with prima facie

case.

The question whether there is a prima facie caserefore, necessarily involves some
evaluation of the evidence and consideration ofpheciples of law relevant to the case.
Where it appears, at the close of the prosecutime that a case has not been made out the
court is required to dismiss the charge and ac¢haiaccused. In such a situation the accused
is said to have no case to answer (Sections 232@aBaf the CPA). If the court comes to
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the conclusion that the accused can be convicted explanation is given by the accused,

then there is a prima facie case.

Other cases elaborating the concept ‘prima facige’canclude the following:R V.
Kakengele Msagikwa (1968) H.C.D no. 43Nibiro v. R. [1960] EA 184; Murimi V.R.,
[1967] EA 542 and Bhatt v. R. [1967] EA 332.

4.4. Burden of Proof in Criminal Cases

The constitution of Tanzania, as is the case @her countries, provides for the presumption
of innocence until the contrary is proved. In l#ve accused has no duty to prove his
innocence. It is for the prosecution to satisfg ttourt beyond reasonable doubt that the
accused committed the offence with which he is gkdn The prosecution has duty to prove:

0] that a crime has been committed

(i) that the accused is a person or one of the pergobasommitted the offence.

The duty of the accused is to raise doubts. Ircse ofWoolmington V. DPP [1935] AC
462the House of Lords said:

“... Just as there is evidence on behalf of the pcaten so there it may be evidence on
behalf of the prisoner which may cause a doubbdsd guilt. In either case, he is entitled to
the benefit of the doubt. But while the prosecutiaist prove the guilt of the prisoner, there
is no such burden laid on the prisoner to proveihisocence and it is sufficient for him to

raise a doubt as to this guilt; he is not boundabisfy the jury (court) of his innocence...”

The reasoning in this English case was confirmetamopted in the caseskéngoro V.R.
(1956) 23 EACA 532; and Festo V.R. (1955) 22 EACA54. Read also the case of
Jeremiah V.R. [1985] TLR 228.
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Section 114 of the TEA provides for situations véhtdre accused pleads certain defences or
exceptions or qualifications. This section by pigcthe onus of proving any exceptions in
the penal statutes on the accused forms on exoefatiordinary rule in criminal cases. It
relieves the prosecution of the necessity of p@uire absence of facts which might bring
the case within a general or special exceptionxamgtion or proviso under any penal
provision. The section involves both a presumptma a rule as to the burden of proof
following it. The duty of the accused is to intum@ such evidence as will displace the
presumption of the absence of circumstances brngis case within an exception and will

suffice to satisfy the court that such circumstanoay have existed.

The section also places the burden of proving awsy déspecially within the knowledge of a

party on such party i.e. the burden of provingda fast on the party who substantially asserts
the affirmative of the issue. It is, thereforeniled to parties to a proceeding. In either case
such burden shall be deemed to be discharged dahe is satisfied that such circumstances
exist. In addition where the evidence tenderedthry persecution or defence creates
reasonable doubts the accused shall be entitladdoittal i.e. the accused is entitled to any

benefit of doubt created thereon.

(@) Intoxication

If the accused pleads the defence of intoxicatienurden is on him to prove the defence.
Intoxication is not a general defence but intoxaatan be a defence to any criminal charge
if it amounts to insanity or it negatives mens réidnat means the placing of the burden on
the accused to prove intoxication applies onlydctisn 14(2) of the Penal Code i.e. where
he pleads temporary insanity due to intoxicatidrake note that while the accused has the
burden of proving the defence under section 14{2h@ Penal Code the burden of proving
intention remains on the prosecution (Section 1(d]2f the TEA. In the case #fongoro
Elias V.R. (1956) 23 EACA 532he court said:
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. that the burden of proving intention remains tme prosecution in clear from the
provisions of sub-section 2(c) of Section 105 (Selet(2)(c) of TEA) of the Evidence Act...”

As regards the standard of proof expected fromatt®ised, in the circumstances, Section
114(1) of the TEA provides in part:

“... the defence creates a reasonable doubt as tgieof the accused person in respect of
that offence...”

In addition in the case dfyameru V.R. (1953) 20 EACA 192he Court of Appeal stated
that the accused has merely to raise a reasonabbalplity that the facts on which the

defence rests exist.

(b)  The Defence of Insanity

One of the defences that the accused may pleasasity (Section 114(2)(c) of the TEA).
The defence is provided for in section 13 of th@dPe&ode. In law there is a rebuttable
presumption that every person is of sound mindr this reason it is an important issue in
relation to burden of proof when the defences tdxitation and insanity are pleaded. In
such cases the standard of proof is the same namising a reasonable doubt. RV.
Shanyinga [1971] HCD n.369he court said:

“...While it is for the accused person to establisk tlefence of insanity it is enough if he
raises a reasonable doubt only, that at the timews insane... the accused has to be
pronounced insane if on the evidence the greatssipdity is that he was insane than he

was sane...”

(c) Where the Burden is Placed Upon the Accused by atafute

Apart from pleading particular defences a statuég specifically place the burden of proof
on the accused person. Among such statutes aierse® and 10(2) of the prevention of
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Corruption act of 1971; section 10 of the Prote®&tes and Areas Act of 1969 etc. Where
the law casts the burden of proof on the accuse@piplication of section 114 of the TEA is
normally excluded and the general principles of IEhglaw become applicable. In such
cases the standard or proof expected form the edamdl be “raising a reasonable doubt.”

A good example of this is the caseRV Dewiji Pragji Metha (19460) 13 EACA 80 In this
case the accused was charged under a section B@)Tanganyika Diamond Industry
Protection Act (CAP 129) which provided that ‘ifyadiamond is found in the possession,
power or control of any person, that person shalless he proves that he obtained it
lawfully, be guilty of an offence.” The Court of fApal for Eastern Africa considered various

English decisions and stated the position in thewang words:

“In the present case the accused’s contention isthat he came by the diamonds lawfully

but that they were planted on him. If the accusssless_a reasonable doubf this being the

case our opinion is that he is entitled to be attqd...”

For more elaboration on this point read also theesaofAlli V,.R. [1959] EA 654; and
Njugumo V.R. [1954] 21 EACA 196.

(© The Defence of Alibi

Alibi is a plea that when an alleged act took pl#oe accused was somewhere else. As
indicated in part one of this series the defencalibi is admissible under section 13 of the
TEA. The amount of proof expected from an accusetis defence is to raise doubts. That
means where the accused pleads alibi the burdeheoprosecution to prove the specific
charge does not shift. It remains on the prosenutiAs far as the accused is concerned it is
sufficient if he raises doubts in the mind of tleut that what he is saying might be true.

The accused does not assume the duty of provindetiésice.

It is the duty of the prosecution to show that &héi is false. In the case &alum v R.
(1968) H.C.D. No. 142he accused was convicted of shop breaking amdirgge At the trial
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the accused denied having been at the scene of ttndid not say where he had been. The
trial magistrate, in his judgement, stated: “asabeused was raising the defence of alibi, it is
required of him to raise some evidence which cosddisfy the court that his alibi is
reasonably true.” On appeal to the High Court Ge®1@.J clearly stated:

“...The accused does not have to establish that liti ia true. All he has to do is create
doubts as to the strength of the case for the pudggen. It follows therefore that where the
evidence for the prosecution is itself thin, arbiaWhich is not in itself particularly strong

may very well serve the purpose of raising doulibake guilt of the accused...”

In this case the conviction was quashed by the HKighrt. For more clarification on the
application of this defence vis-a-vis the prosemii duty to prove a case beyond reasonable
doubtread also the case béonard Aniseth V.R. [1963] EACA 206.

4.5. Burden of Proof in Civil Cases

As stated earlier the burden of proof in a suitpetling lies on that person who would fail if
no evidence at all were given on either side (sactill of the TEA). On this ground the
burden of proof in civil matters lies on the pl#int In order to win his case he has to
establish the truth of what he asserts on the balah probabilities (Section 3(2)(b) of the
TEA).

However this standard of proof is not uniform ih @vil cases. In a few cases there is a
variation. In some cases the standard is a bhdmig In cases where something akin to a
crime is alleged such as fraud or forcible takirigpmoperty, something more than mere
balance of probabilities will be required. In aduh, in case of proof of certain grounds for
divorce such as adultery and desertions, for exantpe burden is more akin to that in
criminal than in civil cases-read the caseHehry Hidaya V. Manyema Manyaka [1961]
EA 705.
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In the course of time case law has establishediatds of proof in some specific cases:

(a) Election Petitions In such cases the standard of proof is beyorsbresble doubt. In the
case ofChabanga H. Dyamwale V. Alhaji Musa Masomo & AG [182] TLR.69.Sisya
J stated clearly: “the standard of proof required dvoidance of an election is proof
beyond reasonable doubt. Any other measure belaiwtitl not suffice.” (at. p. 72) Read
also the cases dfibowe V Eliufoo [1967] EA 240, Ng'wesheni v. AG [1B1] HCD no.
251 andCharles Izengo V.R. [1982] TLR 237.

(b) Desertion casesThe standard of proof, in desertion cases, is h@yeasonable doubt.
SeeOscar V. Guildermie (1955) 28 KLR 183; Baler v. Bler (1950) 2 ALL.E.R.458
and Harnal V. Neuberger products Itd. [1956] 3 ALLE.R.973

(c) Matrimonial Causes: The standard of proof, in such cases, is the mdg@ance of
probabilities. See for example the casdwius v. Denis [1971] HCD n.264.

(d) Professional Misconduct Casesin such cases the standard of proof beyond reakonab
doubt — read the case Akena Adoko V. The Advocates Committee [982] TLR 2B.

Finally section 116-122 of the TEA provides for te@r specific fact situations and
presumptions both of law and fact which affect tueden of proof. These provisions are
very important because they show how burden offpsperates in the stated cases. You are

urged to read these on your own in the light of wWias been discussed in this lecture.

4:6 Conclusion

Understanding the nature of burden and standamtadf in criminal and civil matters is
very important in the process of presenting eviéanccourt. The importance of this lies not
only in knowing the levels of proof needed in partar cases but also ensuring that the rights
of the parties are given on the basis of sufficiewilence and not weightless allegations.
Apart from this, these rules also help in ensugegainty of justice to the parties as each one
of them would be aware of the duties relating tooprand relevant standards needed for

getting justice in any particular case.
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LECTURER 5

ESTOPPEL

5.0. Introduction
This lecture deals with the important subject dbppel. Estoppel is regarded as part of the
law of evidence to the extent that it precludesagypfrom denying the existence of some
state of facts which he had previously assertedaddition, estoppel is a rule of evidence
that is capable of having a big effect on substantights of parties in a case. However, the
term ‘estoppel’ does not appear in the TEA butstdbstance is found in some of its
provisions. At the end of this lecture you shdoddable:

* To define what is an estoppel.

* To know how estoppels are applicable in the lawvadence.

5.1. Definition of Estoppel
Various attempts have been made to define the éstoppel. One such attempt has been

made by one, Sarkar who defines the term estoppekan:

“... arule by which a person in some cases will m®allowed to plead the contrary of a fact
or state of things which he has formerly assertgavbrds or conduct...”

Apart from this there are also attempted defingiam case law. For example in the case of
Nurdin Bandali v Lombank Tanganyika Ltd [1983] EA 304 Newbold, J.A; elaborated the

concept by saying that estoppel is:

“... primarily a rule of evidence whereby a partyaditigation is, in certain circumstances,

prevented from denying something which he had pusly asserted to be true...”
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It is important to emphasize that estoppels exteidnly to man’s declarations and acts, but
also to all persons through whom he claims. Thaamaeestoppels bind both parties and
privies. The principle in estoppel is that it wdyromote fraud and litigation if a man is
allowed to speak against his own act or representain the faith of which another person
was induced to take a certain course of actionis &in this ground that section 123 of the

TEA provides:

“...When a person has, by his declaration, act orssien, intentionally caused or permitted
another person to believe a thing to be true anddiall upon such belief, neither he nor his
representative in interest shall be allowed, in auwt or proceeding between himself and

such person or his representative, to deny théatodithat things...”

The rule of estoppel is based on equity and goodaence. The object of estoppel is to
prevent fraud and secure justice between partieprosnotion of honesty and good faith.
However, it has to be born in mind that estoppébslidkinds are subject to one general rule:
they cannot override the law of the land. Therefwhere a particular formality is required
by statute no estoppel can, generally at any ogterate against it. For further understanding
of the slight variations of this main principle dethe cases diVestern Fish Products Ltd V
Penwish D. C. [1981] 2 All E. R. 204 (CAandMaharaj V Chard [1986] A.C. 898 (P.C.)

5.2. Classification and Operation of Estoppels

It is not easy to clearly classify estoppels. la fast the courts have distinguished between
legal estoppels and equitable estoppels but itriedsbeen easy to draw a clear line of
distinction between the two. Of late there havenbemny terminologies used to refer to
estoppels including estoppel ipais, estoppel by conduct, estoppel by negligence, by
representation, by agreement, by acquiescence, eyl gand by convention. In other
situations these have generally been referred tprasiissory estoppels and proprietary
estoppels. All the same it has not been easy wrlglelistinguish them and that there are

overlaps among some of these categories.
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Despite the aforesaid problems we shall, for thepgse of this study, classify estoppels in

three main groups:

0] Estoppel by record;
(i) Estoppel by deed; and

(i)  Estoppel by conduct

0] Estoppel by record/Judgment

It is a matter of policy that, subject to appeghts, the judgment of a valid court of law
acting within its cope of jurisdiction should ba&di and conclusive as between the parties
concerned. These matters belong to the law ofeoae but the conclusive effect of
judgments on the whole world (judgments in rem)wadl as the parties as the parties
(judgments in personal) to civil litigation havens®e bearing on the law of evidence. This is
the reason why the doctrine i&s judicata under section 9 of the Civil Procedure Code Act
is relevant. The operation of the principleres$ judicata prevents a litigant from re-opening
a suit which has already been adjudicated upon. riiétter in question in the subsequent

action must, however, have been ‘directly and suttitlly’ in issue in the former suit.

An issue on the operation of estoppel by judgmentd; however, arise in cases where the
previous judgment had been given in default of apgrece. This issue was a subject in the
case ofMusa bin Khamis bin Juma el Nofti V. Kaporo bin Kasbu Mnyamwezi [1957]
E.A. 189 In his considered judgment Wyndham C.J statei@r afonsulting the relevant
authorities, that an earlier judgment did not ciuigt res judicata where this judgement was
by default and not on its merits, since a judgen@sing the plaintiff's suit in default could
not be said to have “heard and finally determintd’ matter in dispute for the purpose of

constitutingres judicata under the law.
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In criminal cases it relates to the pleasootrefois acquit and outrefois convict under
Section 137 of the Criminal Procedure Act. For endetails on the effect of judgements
under sections 42 and 43 of the TEA read lectuwweUnit one. The records in the aforesaid
situations are conclusive and any party is stogpmd re-opening the cases in future times
on the same facts. For the further elaboratiom@n estoppel by judgement operates read
the following cases:Abdullahi Jiwani V.J.V. Pandya [1958] EA 521; NewBrunswick
Railway Co., V. British and French Trust Cooperatian [1939] AC 1; and R.V. Allan
(1930) 12 KLR 90.

(b) Estoppel by Deed

The Evidence Act does not expressly mention estdppeeed. Estoppel by deed is based
on the principle that when a person has enteredarsiolemn engagement by deed under seal
with another party he or the person claiming thfoagunder him shall not be allowed to set

up the contrary of his assertion in the deed.

The scope of this rule is very limited. In thesfiplace, it only applies between parties to a
deed and those claiming through them. Secondlgnly applies in actions on the deed.
Thirdly, the doctrine only applies to clear andambiguous statements. Finally, it does not
prevent a party form setting up a plea of illegabt fraud or from availing himself of any
fact which would have given rise to a right to iadcthe deed in equity. Read the cases of
Jenabai v. Shamso [1957] EA 22@&ndBowman V. Tailor (1834) 2 A & E 278; Bateman

V. Hunt [1904] 2 K.B. 530for the application of estoppel by deed.

(c) Estoppel by Conduct/Estoppel inPais.

Under common law estoppel by conduct embracesctl @ statements of a party upon the
faith of which another reasonable party has bedndeact and to change his position and
which it would be unfair to permit the first patty deny. The rule was authoritatively stated
in the case of Pickand Sears (1837) 6 A & E. 469 at p. 474 the following words:
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“...Where one by his words or conduct willfully casis@mother to believe the existence of a
certain state of things and induces him to acthat belief so as to alter his own previous

position, the former is concluded from averring exga the later a different state of things as

existing at the same time...”

There is a slight variation on the application lo¢ fprinciple in East Africa in respect to
equitable estoppel, as opposed to ordinary [lezshppel. The position is that it is not, as in
the case of common law estoppel, necessary fquehson to whom the representation, in the
form of a promise, is made to have altered histwson the strength of the promise. In the
case ofincome Tax Commissioner V. A.K [1964] EA 648/adam J clarified the position

in the following words:

“...I find myself unable to accept counsel for pldiftd submission that a necessary
ingredient of equitable estoppel is the promiseutthtnave led to alter his position on the
faith of the promise. | do not think so, for | cales it enough if the promisee acted on it, as
the defendant did in the present case. | think selrfor the plaintiff's argument has

overlooked the difference between what | would@alinary and promissory estoppel...”

Students may wish to note that the statement ofavad correctly reflects the wording in
section 123 of the TEA which does not contain tleape “to alter his own previous
position” in its framework. What is key under theyision is believing the truthfulness of
the representation /act / omission and acting wgumh belief. It is apparent that the altering
of one’s previous position, as indicated abovegrinmportant component in estoppels under
English law.

Conduct by an act or omission amounting to reptesen has been placed on the same

footing as an express representation. Estoppetfmgsentation may arise from:
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* Contract or agreement or

* It may also arise apart from contract, e.g. misgsentation, negligence etc.

Section 124 of the TEA deals with one class of ggstb by conduct namely estoppel by
contract i.e. estoppel arising out of the relatiopsof landlord and tenant. The rule
embodied in this section means that a tenant ddmismigpossession of the premise is stopped
from denying that the landlord who let him into pession had a title at the time of his entry.

Sections 125 and 126 of the TEA are instancestoppsl by agreement. The sections deal
with the estoppel arising out of the position onttact entered by the drawing, acceptance or
endorsement of a bill of exchange or notes. The@tance of a bill of exchange implies an

admission of the existence of a drawer and hisagpand authority to draw the bill. This

also amounts to an undertaking by the acceptoayahe amount specified in the instrument.

The provisions in sections 125 and 126 are sulbgetwto qualifications:

0] the acceptor of a bill of exchange may deny thatlitl was really drawn by the
person by whom it purports to have been drawn tbgy.acceptor may dispute the
signature of the drawer;

(i) When a bailee is sued by a bailor in respect @idgadelivered by the bailee to a
person other than the bailor, the bailee may pthaesuch other person has a right to

the goods against the bailor.

It must be emphasized that Sections 124-126 arexiwustive on the doctrine of estoppel
by agreement. H.T. Morris in his bo&kidence in East Africamentions other examples of

estoppel by conduct.
0] Estoppel arising out of misrepresentation - see thse oflddi v. B.E.A.
Corporation and Rukiya (1909) EAPLR.19;

(i) Implied representation - sélge case o€lifton V. Hawley [1966] EA 44;
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(i)  Where there is a duty to speak silence may cotstigpresentation — see the case of
V.H. Kapadia v. Thakarsey [1964] EA 376

Morris further clarifies that for a representatitin operate as an estoppel it must also be
clearly one of fact not law — sdallock Singh v. Starling Insurance Co. Ltd [1963]EA
304.

In addition, at common law, where the conduct igligent or consist wholly of omission,
there must be a duty to the person misled. Thiscypie seems to be a bit different from the
rest of the law of estoppel. The explanation ig thes aspect of estoppel is properly to be
considered a part of the law relating to negligem$representation, rather than estoppel
properly so called. For further elaboration on ttead the cases dflercantile Bank V
Central Bank [1938] A.C 287 and Moorgate MercantileCo. Ltd V Twitchings [1977]
A.C. 890 (H.L)

5:3 Conclusion

The doctrine of estoppel is very important in tae bf evidence for without it people would
have faced problems for acting, in trust, on acimords/statements etc of other people.
Students may note that the doctrine is wide and Was been presented in this lecture is just
a brief summary but not an exhaustive examinatiothe subject. It is prudent that students

take time to get into the details of the doctrindacilitate understanding what it entails.
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INTRODUCTION

Any trial in court is intended to get the truth @dntroversial facts and give rights to the
parties. In the adversarial system of justice, Whi@nzania is using, the court stands as an
uninterested umpire and the parties are requiremmhwince the court of the truthfulness of
the facts they allege. Law determines the standardsuch proof. In most cases, if not all, a
party in a civil or criminal proceeding would regeithe assistance of other people
conversant with the material facts in convincing ttourt on the truth of his/her version of

the facts. Itis under these circumstances thiziesses are required.

Part three in our study series is devoted to tlemexation of the law relating to witnesses.
This part is divided into five main lectures. Thestflecture looks at the issue of competency,
compellability and privilege of witnesses. The lgetis intended to teach students persons
who are competent to testify and situations in Whitey can be compelled to testify in court.
You will also study on persons who are competeniestify but for some reason they cannot
testify. The second lecture examines the law redato the credibility of witnesses and
weight of evidence. In this topic you will studytugtions in which a witness is said to be
credible and the effect of such witness in the gleniof the case. In addition the lecture also
explores how courts weigh evidence given in cauthe course of determining the rights of
the parties in any case. The third lecture is enetkamination of witnesses. Sections 144-147
of the TEA lay down the procedures on the exanomatif witnesses. The lecture, therefore,
explores these procedures in some detail. Lecture fs devoted to the issue of refreshing
memory and production of documents. There are tgium where a witness may have
forgotten some important information that may benid in a document that he/she is
conversant with. The law lays down rules on howhsaievitness can refresh his/her memory
and produce the document where the same is impddathe just decision of the case. In

the last lecture you will study, in brief, on thlesue of proof.

Dr. B.T. Mapunda
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LECTURE 1

COMPETENCY, COPELLABILITY AND PRIVILLEGE OF WITNESS ES

1:1Introduction

A person cannot give evidence in court unless lkelshcompetent to testify. In some
situations a competent person may be compelledvi® eyidence but in others this is not
possible. Incompetent people are not allowed tofgeis court. In this lecture you will be
introduced to the law on competency, compellabdityl privilege of witnesses. At the end of
this lecture you will be able to explain the typet persons that are competent and

compellable and under what conditions therein.

1:2 General Competence to Testify

Witnesses play a very important role in the adntai®n of criminal and civil justice. The
term witness, here, must be taken to include mattieproceedings. Judgments are normally
made on the basis of evidence given by witnessesieMer not every witness is allowed to
testify. Law compels other witnesses, to testifije General question covered in this lecture
concerns the determination of who may give evideymeerally, who may be compelled to
give evidence, and the circumstances under whdngetent witness may be relieved from

giving evidence.

Witnesses, generally, can be classified in threaigs: (i) withesses who are competent and
compellable to testify; (i) witnesses who are cetemt but not compellable; and (iii)
witnesses who are competent, but for some reasanaiher, the court will not allow them
to testify. This brings us to the three importaations used in the law relating to witnesses
namely, “competency”, “compellability” and “privige”.

A witness is competent if he may lawfully be call@dgive evidence. This means those
people who can testify. Such person is expectdaetoonversant with the facts of the case.
More precisely a witness is competent to give aweeif his testimony is admissible. The

competency of a person to testify is a conditioacpdent to the taking of a witnesses’
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testimony. Competency being a condition precedenthe administration of an oath or
affirmation, a determination of competency mustniede before the oath or affirmation is
administered. The responsibility for determiningnpetency lies with the court. Where the
court, for some reason, suspects that a poteniialess may not be able to understand
guestions posed and give rational answers to tme siashould ascertain whether or not the

witness is in fact competent.

A witness is compellable if, being competent, he leavfully be compelled to give evidence.
Generally, except for the accused and his/her spoa#i competent withesses are
compellable. In other words a witness is compe#iabhe can be obliged to go into a witness
box and to answer questions put to him or elsetsaed for contempt of court if he refuses
to do so. However a witness may refuse to testifjtree ground of privilege. The rules of

privilege shall be considered later.

The last category of withesses are those who ampetent but incapable of giving evidence

for one reason or another. These are incompeteénesges.

The general rule is may be reduced to two simpd@gsitions: (i) any person is a competent
witness in any proceedings; and (ii) all competefithesses are compellable unless an
exception lies. Under section 127(1) of the TEApaEtsons are competent to testify, unless
the court considers that by reason of tender yeatsgsme old age, disease or infirmity they
are incapable of understanding the questions pilitetm and of giving rational answers. It is
clear from the foregoing that competency of a wama the rule and in-competency is the
exception. The court having the conduct of the desethe duty to determine the question
whether a particular witness is competent to testifcourt. If the court suspects, for any
reason, a potential withess may not be able to rstated the questions put to him or give
rational answers in the best way possible it hag ttuascertain whether or not the witness is
in fact competent. The manner of such ascertainmenild depend on the nature of
weakness noted. However the fact that a persotuisatic or suffering from mental disorder
does not in itself make him incompetent or prev@m from giving rational answers on

matters in issue. (see section 127(6)).
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1:2:1 Competency in Special Cases
In certain situations some persons are allowedue gvidence only if certain requirements

are met. Some of such situations are discusse@belo

i) Children of Tender Age

The general rule is that a child is a competenhe@s unless the court considers that he is
prevented from understanding the questions putirodr from giving rational answers to
those questions by reason of tender age (sect(1)23f TEA). A child of tender years is a
child of or below the apparent age of fourteen ygaect.127 (5) of TEA). Where in any
criminal matter a child of tender age does notthi&a opinion of the court, understand the
nature and value of an oath, his evidence may dmvwed though not on oath or affirmation,
if in the opinion of the court, to be recorded e {proceedings, he is possessed of sufficient
intelligence to justify the reception of his evidenand understands the duty of speaking the
truth (sect. 127(2) of TEA). That means understagdhe nature and duties attached to an
oath is not a mandatory condition, although theesentesirable, before a child is allowed to
give evidence. The minimum condition needed tovaléochild to give evidence in court is
possession of sufficient intelligence and the usideding of the duty of speaking the truth.
The term ‘duty of speaking the truth’ means theydottell the truth, which is an ordinary

duty of normal social conduct.

The manner in which this provision is to be appled clearly been laid down in the cases of
Nyasai Bichana v R [1958] EA 190 and Kibangeny Arajolil v R [1959] EA 92 In case

a child of tender years appears in court as a wstritbe court has the duty to ascertain
whether he understands the nature of an oath andhiigations thereof. Where the court is
satisfied that the child understands the naturanobath it may proceed to swear/affirm him
for the purpose of giving testimony. The ordinarpgqedure on this was laid down in the
case ofKibangeny Arap Kalil v R cited above. In this case the court said thatcthat
should ask questions to the child as to his adigiom, if any and such other questions as
will assist it in determining whether the child @nstands the nature of an oath or affirmation

and its obligations. Such examination of the ligehce of a child of tender age is called
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Voire Dire examination. The examination need not be a lengtigybut it must be made and

where it is done the trial court must record thaesa

The basic criterion in such situations is the cépaif the child to understand the questions
and give rational answers to what is asked. Thetdwas the discretion to form its own
opinion whether the child witness has sufficiendenstanding to be qualified to be a witness.
However in order to find this owbire dire examination must be conducted. It is pertinent to
emphasize that failure of the trial court to follone procedure prescribed might result in the
guashing of the conviction in the case where theaieing evidence is insufficient to sustain

it. SeeNyasai Bichana v Rcited above.

If the court is satisfied that the child understanide nature of an oath it may proceed to
swear or affirm him for the purpose of giving ewide. It has to be made clear that the
competence of a child of tender years to give swendence in either criminal or civil
proceedings depends upon whether the child undeistae nature of an oath. As a matter of
law such evidence need no corroboration. In the odShozi Andrew V R [1987] TLR 68

the court held that in terms of section 127(2)n&f TEA sworn testimony of a child of tender
years does not need corroboration. The court attdgdsuch evidence can be treated as any
other sworn testimony and it can form the basia obnviction. However, in practice, courts
normally do not convict on such evidence withowarning themselves on the dangers of
convicting on the basis of uncorroborated evidesfca child. InKibangeny’s case (supra)

the court stated as follows:

“...But even where the evidence of a child of tengears is sworn (or affirmed) then
although there is no necessity for its corroborates a matter of law, a court ought not to
convict upon it, if uncorroborated, without warningelf and the assessors (if any) of the

danger of doing so...” (P.95).

If the court makes a finding that the child posssssufficient intelligence to warrant the
reception of his evidence it may proceed to takeelidence without any oath. As a general

rule where un-sworn evidence of a child is receigeedoboration is necessary. However
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where the court is satisfied that the child is sgynothing but the truth it may proceed to
convict after warning itself of the dangers of dpso (sect. 127(2) and (3) of the TEA.). In
sexual offences evidence of a child of tender yezag be acted upon if, for reasons to be
recorded, the court is satisfied that the chiltelBng nothing but the truth (sect. 127 (7) of
the TEA). Take note that in sexual offences thertdoas no duty to warn itself as the case is
in other offences. It needs only to satisfy itseélthe truth of the evidence given. However it

is required to record its reasons for such satisiac

i) Persons With Decease of Mind/ Unsound Mind

The term disease of mind applies to idiocy and lynam idiot is a person who was born
irrational and a lunatic is a person who was bational but subsequently became irrational.
Under normal circumstances an idiot can never becaational but a lunatic can entirely
recover or have some lucid moments. According @ TEA a person of unsound mind is
competent to testify unless prevented by his camditrom understanding the questions put
to him and giving rational answers (Section 127¢6) TEA). In summary a mentally
disordered person or a lunatic is a competent wtriehe: (i) can understand the questions
put to him; and (ii) is capable of giving rationahswers to such questions. From the
foregoing one can say that in lucid moments a nigrdésordered person or a lunatic may
testify before a court of law. It follows logicallyherefore, that such person must also be
capable of understanding the nature and obligatibas oath. This means that such a person
can testify and it is upon the court to determime Wweight to be attached to such evidence.
For example In the case Bfv Hill (1851) 2 Den. 254a patient of a lunatic asylum, who was
laboring under a delusion that he had a numbepiots about him which were continually
talking to him, but with clear understanding of thdigation of an oath, was held competent

to give evidence for the crown on a charge of murde

ii) Dumb Witnesses

A person is not necessarily incompetent to testédgause he is dumb. A dumb person may
give evidence in any other manner in which he caRenit intelligible such as by writing or
signs provided that such writing is recorded and $ign are made in the open court.

Evidence given in this way is deemed to be orall@we (sect. 128(i) &(2) of the TEA). In
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such cases the court should satisfy itself that viteess has the requisite amount of
intelligence and that he understands the obligatiohan oath. Section 128 of the TEA,
however, does not mention those witnesses whoatedumb and deaf. This situation was
discussed in the case 8&lum V R. (1951) 18 EACA 217The general position in the case
is that such evidence may be admitted at the disaref the court. In this case the court
stated that a person having both infirmities cdektify if he can be made to understand the
nature of an oath and if his intelligence can baveged to and from him by means of signs.
If the court is satisfied that the witness is 6t testify he may be sworn or affirmed and
allowed to give evidence by means of an interprétédnat is important, the court added, is
the fact that the interpreter must be competent swmdrn before assisting the witness.
Moreover there must be a record of the signs atdh&ointerpretation of the signs. In the
above case the court excluded the evidence of sopdraving both infirmities because the

method of interpretation was found to be crude @ameliable.

iv) Parties to Civil Cases
In civil proceedings the parties to a suit andhbsband and wife or wives of any party to a

suit are competent and compellable witnesses (58ttof the TEA.)

v) Husband and Wife in Criminal Matters

The competency of a spouse as a witness can beiredcat two levels. First, when the
husband or wife, as the case may be, is an acqesedn. In such a case such a husband or
wife who is accused of an offence, is a competetrtess for the defense i.e. in his/her case,
but such person cannot be compelled to give evildde is at liberty to do so. See section
231 and 293 of the CPA.

Second, where the spouse is needed to give evideittoer for the prosecution or the
defense. For the purpose of the prosecution casegéimeral rule is that a spouse is a
competent but not compellable witness for the prosen. (Sect.130 (1) of TEA.). In other
words such spouse is privileged. This privilegeeegs to all spouses whether or not the
marriage is monogamous. A problem may, howevesganhere concubinage is involved.

The issue is whether concubine is covered by thélgge. This matter had a day in court in
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the case oR v Siwajibu Kibaya [1989] TLR 12. In this case Mapigano J held that where
the line between a valid marriage and concubinagebscure and where cohabitation takes
on the typical feature of a durable establishmesgp@use of such cohabitation is not under
duty to testify for the prosecution.

The privilege stated in section 130(1) of the TEss lwo exceptions. A husband or a wife is
a competent and compellable witness in the follgvwaases:

* Where the charge is under chapter xv of the Peonde®@r under the Law of
Marriage Act, and;

* In any case where the person charged is chargegpect of an act or omission
affecting the person or property of the wife or harsd of such person or the

children of either of them.

The second exception was, clearly, intended toeptgpersonal and property interests of
spouses. In situations where a spouse is needgde@vidence for the prosecution the court
should make sure that the particular spouse iy chiibrmed that he/she is under no duty to
testify against his/her partner before giving stettimony, otherwise such evidence would
not be admissible (sect. 130(3) of TEA). The chaifea spouse whether or not to give
evidence, being a competent but not compellabl@eesg for the prosecution, is not lost
because he/she makes a statement with the poleesfouse retains the right of refusal to
testify up to the point when he/she takes an aathe witness box after having, voluntarily
and with full knowledge of relevant rights, accepte give evidence.

The other option is where a spouse is requiredivte gvidence for the defense. In such a
case the husband or a wife of a person chargedanithffence is a competent witness for the
defense at any stage of the proceedings, provitedhe or she is called as a witness on the
application of the accused spouse (Sect.130 (4)EA). It is interesting to note that the
provision contains nothing concerning the compditsbof a spouse as a witness for the
defense. In the circumstances it seems that a smaumot be compelled to give evidence on

behalf of the accused. However where, upon an e by the accused, a spouse fails or
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refuses to give evidence the court and the prosgcumhay comment upon such failure or

refusal to give evidence for the other spouse (48€(5) of the TEA).

vi) Accomplices

An accomplice is a competent witness against ansact(sect. 142 of the TEA)

1:2:2 Compellability of Witnesses

Compellability means that a witness is requiredldy to attend the court after being
summoned to give evidence and answer questionsipymatter relevant to the facts of the
suit or proceeding. In civil as well as in crimirta@lses a witness may feel that if he answers a
particular question or questions he will incrimmatimself or expose himself to a civil
action, directly or indirectly. Such fear is nosafficient excuse for answering questions in a
witness box. A compellable withess must answervegle questions whether or not the
answers incriminates him/her or may directly oriiectly expose him to a penalty or
forfeiture of any kind but such answers which thinass is compelled to give shall not
subject him to any arrest or prosecution save ifang false evidence by such answer. This
position is provided in sect. 141 of the TEA. Ra#b the case drnest Joseph v R [1983]
TLR 170. Here the law differs from that in England wher@ithess may refuse to answer a

guestion on the ground that the answer may incateihim.

1:4 Privilege of Witnesses

The attendance of a witness in court can be erdowwler the pain of penalty for non-
compliance. As noted above a witness is not excdised answering questions on the
ground that the answer will incriminate him or egpdim to a penalty or forfeiture of any
kind. There are, however, certain situations whengitness cannot be compelled to give
answers to questions asked. The categories of pe@ple include (a) judges, magistrates,
and police officers; (b) advocates, and (c) pulditicers with knowledge of official

communication.

Section 129 of the TEA deals with privilege of jedgand magistrates. It is against public

policy to allow disclosures of matters in which ged or magistrates have been judicially
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engaged. The basis of this rule appears to bectbas-examination or comment on judicial
conduct may be incompatible with the prestige dicef Under this section a judge or
magistrate cannot be compelled to answer quest{@hsis to his own conduct in court as a
judicial officer and, (b) as to anything that catoenis knowledge in court unless ordered by
a superior court. This judicial privilege extendsyoto the court’s own conduct while in
court, and anything which came into his knowleddeglevhe/she was acting as a magistrate,
and this again in court. The privilege does notedtto other collateral matters or incidents
occurring in his presence while acting as a judliofficer. In other words, if the matters
about which the judge or magistrate is to be exathiconcern occurrences in his presence
while acting as a judge or magistrate, there ipmalege. For example where in the course
of trial the accused assaults the prosecuting exfftbe trial judge or magistrate may be

examined on the incident.

Section 133 deals with privilege relating to infaton on the commission of an offence.
The provision protects judges, magistrates, pobéecers and revenue officers from
disclosing information as to where information retyto the commission of an offence was
obtained. The rationale of this rule is that thenaea of persons who assist in the detection of
crimes through giving information should not unrsszgily be disclosed. In Normal
circumstances if this practice is allowed no oneuldovolunteer to give information on
commission of offences. It has to be understootltth& privilege applies only to the identity

of the informant and not the contents of the infation given.

Sections 134-137 of the TEA deal with the law raf@tto professional communications
between clients their legal advisors and theirksleCommunications between a lawyer and
his client made in confidence for the purpose geading litigation or for the purpose of
obtaining professional advise cannot be disclosgowt the client's consent. This applies
whether the client or lawyer is a party to a litiga in which the question arises or a mere
witness and it applies as much to the production dotuments containing such
communications as to oral evidence about themhéncase oMinter v Priest [1930] AC
558 the court held that the communication must havenbmonfidential and if not actually

made in the course of a relationship of lawyer @reht it must at least have been made with
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a view to the establishment of that relationshipe Tule is established for the protection of
the clients not the lawyer. The essence of thelpge is that the client may avoid disclosure
of his instructions to his lawyer and of his lawgeadvice to him. It is found in the
impossibility of conducting legal business withpubfessional assistance and on necessity in
order to render that assistance effectual and isectull and unreserved intercourse between

the two.

This privilege, however, does not cover a numbercasges. First, it does not cover any
communication made in the furtherance of any illggapose. In the case Gfescent Farm
(Sidcup) Sports Ltd v Sterling Offices Ltd [1972]Ch. 553 the first defendant conveyed
land to the second defendant in breach of the fuigssncontractual right of pre-redemption.
The plaintiff sought damages for breach of contranterference with contract and
conspiracy and sought discovery of an opinion peghay the first defendant’s counsel

concerning the conveyance, which the first defehtlad given to the second defendant’s)

Second, it does not cover any fact observed byadwgcate in the course of his employment
as such, showing that any crime or fraud has beemtted since the commencement of his
employment, whether the attention of such advoeai® or was not directed to such fact by
or on behalf of his client. IButler v Board of Trade [1971] Ch. 680a solicitor sent her
client a warning that his conduct, if persisteddauld result in serious consequences. The
court held that the letter was privileged becauseould not be regarded as being in
preparation for or in furtherance or as part of angninal design on the part of the client.
Third, proceedings in which the professional condiiche advocate himself is or might be

in issue.

This privilege extends to communications betweelavayer and the client, interpreters,
clerks and servants of the advocate (sect. 13beoTEA). This matter was discussed in the
case ofWheeler V Le Merchant (1881) 17 Ch. D. 675In this case the court said the

following:
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“...the actual communication to the solicitor by tbiéent is of course protected, and it is
equally protected whether it is made by the cliargerson or is made by an agent on behalf
of the client; and whether it is made to the stdicin person or to a clerk or a subordinate
of the solicitor who acts in his place and undes Hirection... it is a rule established and

maintained solely for the purpose of enabling a rtmaobtain legal advice with safety...”

For more information on this read also the cas@’Bourke v Darbishire [1920] AC 581.

Sections 134-136, as aforesaid, prevent a legas@ader his clerk or servant from disclosing
professional communication made in the course ofegsional employment. Section 137
elaborates further such protection by providing th@a one shall be compelled to disclose
confidential communications which has taken plaeavben himself and his legal advisor
unless he offers himself as a witness in which t&sean be compelled to disclose any such
communication which the court thinks necessaryxiglan the evidence which he /she has
given but no others. This privilege extends tocalihmunications, oral or written, whether

they were made before or after the commencemeheditigation.

The obligations stated herein above continue evem the employment has ceased (sect.
134(2) of TEA).

Section 132 of the TEA takes care of privilege tieta to official records and
communications. Under the section no public offican be compelled to disclose any
unpublished official record or communication madéim in the course of his duty when a
Minister or Secretary General of the Community bged that such disclosure would be
against public policy or public interest. It hashi® noted, however, that for this privilege to
be effective there must be an official statementoath by the Minister or the Secretary
General of the Community that the production ofrsaemmunication would be prejudicial
to public interest. You may wish to note that tprsvision was made at the time when the
defunct EAC was still operating. It is hoped theival of the community would maintain the

relevancy of the rule.

Page 152 of 198



Finally, sections 138-140 of the TEA offer a measof protection to witnesses who are not
parties to suits and other persons possessing dotamSections 138-139 provides that a
witness who is not a party to a suit shall not bmgelled to produce: (i) his title deeds or
documents in the nature of title deeds, or (ii) dogument the production of which might
tend to incriminate him, unless he has agreed itingrto produce them. These two sections
relate to cases where the document is the titld dé¢éhe witness. The reason for the rule is
the protection from the mischief and inconvenienttest might result from compulsory
disclosure of title. Section 139 refers to docuraaftanother person in the possession of the
witness. The provision is intended to protect pessehose title deeds and other documents
happen to be in the possession of other persomsasuattorneys, agents or servants, trustees,

mortgages etc.

1:5 Conclusion

In this chapter you have studied the law relatinghpetence, compellability and privilege.
Subject to certain exceptions, the general priecplthat any person is a competent withess
in any judicial proceedings. It is also true to gépat every compellable witness is a
competent witness. However not every competentesgins compellable. The main reason
for this is privilege. A witness may be privilegadd therefore under no obligation to testify.
Where no such protection is available the court m@ypel, under the pain of punishment,

any person to testify.
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LECTURE 2
CREDIBILITY OF WITNESSES AND WEIGHT OF EVIDENCE

2:1 Introduction

When a person presents a witness he expects the toobelieve him and so decide the

particular case or issue(s) in his/her favor. Ohé¢he important things to a witness is his

trustworthiness. In order to win the trust of tloeit a party is required to present witnesses
who are trustworthy. In practice the court will mmrmally trust withesses without checking

their credibility. Other important things linkedtwithis are the number of witnesses required
to prove a case and gagging the weight of evidenteis lecture is intended to examine

these items. At the end of the lecture you wilkle to know the various ways of testing the
credit of a witnesses, the number of witnessesimediuo prove a case and weight of

evidence.

2:2 Testing the Credibility of Witnesses

There are no hard and fast rules to determine riilility of witnesses, the weight of their
evidence and the sufficiency of the sameRIa Madhub Chunder (1874) 21 W.R. crl3,
19 (India) Birch, J., stated that:

“...For weighting evidence, and drawing inferencesnirit, there can be no cannon. Each
case presents its own peculiarities and in eachmroon sense and shrewdness must be

brought to bear upon the facts solicited...”

Credibility of a withess depends on a humber ofdiacnamely:

(i) knowledge of the facts, (ii) disinterestednassl independence in relation to the issues in
the case and the results, (iii) intelligence, (iMegrity and (v) veracity of the witness. The
TEA provides for two main ways of testing the clelitly of a witness:

a) By impeaching the credit of the witness, and;

b) By observing his/her demeanor in court.
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2:2:1 Impeaching the Credit of a Witness

In order to know that a witness is credit worthyshe is normally tested. As indicated above

one of such tests is impeaching the credit of titeess. Such credit may be impeached in

four main ways:

By cross-examination. This is done by cross-examgitihe witness on his knowledge
of facts deposed to: opportunities of observatmowers of memory and perception;
dis-interestedness (section 147 TEA); his veraqgugsition in life; injuring his
character by incriminating questions (sections 1556, and 141 of the TEA);
examining his errors, omissions, mode of life é&ections 155 and 158 of the TEA).
By discrediting the witness using independent eweei.e. by evidence of persons
who testify that they, from their knowledge of théness, believe to be unworthy of
credit (section 164(1) (a) of the TEA) or by proleat the witness has received a bribe
or an offer of a bribe to give evidence (sectiéd (1) (b) of the TEA).

By confronting the witness with his/her previousnfiiocting statement, written
(section 154) or oral (164 (1) (c). See alsella v. R. [1967] EA 809 (CA)and
Katar v. R. (1953) 20 EACA 134.

By contradicting him/her on relevant matters i.g. dalling witnesses or offering
evidence to contradict the witness on all relevaatters. (section 154 and 164(1) (3)

of the TEA).

On the following part we shall examine the manmewhich a witness may be impeached in

more detail.

Page 155 of 198



i) By Cross-examination

One of the basic methods of impeaching the creflid avitness is by cross-examining
him/her on the following matters/areas:

First, his/her knowledge of facts deposed to; ofypoties of observation; powers of memory
and perception and dis-interestedness in the dutojaiter. This procedure can be done under
the authority of section 147 of the TEA. Cross-ek®tion is an important tool of testing the
truth of the witness’s evidence. On this aspecedhmatters can be examined: (i) the
credibility of the witness; (ii) the facts to whidie has deposed in examination —in-chief
including the cross-examiner’s version of the scihjand (iii) facts to which the witness has
not deposed but to which the cross-examiner ththgswitness is able to depose. Cross-
examination is easily used to impeach the credthefwitness because it is not confined to
facts narrated by the witness in examination-iretHieading questions may be put in cross-
examination (section 152 TEA). In addition irrelav@uestions but tending to impeach the

whiteness’s credit are allowed in cross-examination

A party is normally not permitted to cross-examimg& own witness with a view to discredit
him. However when the witness turns hostile, theypaalling him may be permitted by the

court to cross-examine him (section 164 of TEA).

Second, a party may impeach the credit of a witr®ssnquiring on his/her character
(section 149 of TEA). A party, with a view of impeang the character of a witness may ask
in cross-examination, though he/she is not alwayspelled to answer (Section 158(1) of
TEA), questions relating to his/her character. Egample, questions may be asked with
regard to alleged crimes or other improper conddédternatively, a party may bring
evidence, of an independent witness, on the claratthe witness in question (section 149
of the TEA). A witness of character may be crosarexied and re-examined. Under normal
circumstances, however, it is not usual, excepeusgecial circumstances, to cross-examine

witnesses simply called to testify on the charaotex party.

Third, a withess may be impeached by testing hiaorg, inquiring on his/her position in

life and injuring his/her character by incrimingiquestions (sections 141,155 and 156 of
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the TEA). Section155 is the central provision orttera related to testing the veracity and
credit of a witness. This section goes beyond thet $imitations in section 147 of TEA on
order or direction of examinations because it aflothe questioning of witnesses to
determine their trustworthiness. Under this secianitness may be cross examined not only
on the facts of the case but also on irrelevantaraivith a view to impugn his credibility
and shake his whole testimony. Under section 15§(Bstions may be asked in cross-
examination to test the witnesses’ truthfulnesslety. Cross-examination to credit is
directed to discredit the witness with a view towing that this/her evidence for or against
the relevant issue is untrustworthy. As a genena whenever it is intended to impeach the
witnesses’ credit his/her attention must first b#ed to the discrediting facts so that he may

have an opportunity of explaining them.

If the questions relate to a matter relevant tosthie or proceedings the provisions of section
141 of the TEA regarding the compellability of wesses applies. If they are irrelevant to the
facts in issue exception so far as they affect dteglit of the witness the court has the
discretion of deciding whether or not the witnesscompelled to answer and may warn
him/her that he/she is not obliged to answer thmesgsection 158(1) of the TEA). In

exercising this discretion the court has to take atcount the following considerations:

* Such questions are proper if they are of such ar@dhat the truth of the imputation
conveyed by them would seriously affect the opiméthe court as to the credibility
of the witness on the matter to which he testifies;

* Such guestions are improper if the imputation thay convey relates to matters so
remote in time, or of such a character, that t¢htof the imputation would not
affect, or would affect in a slight degree, thenipn of the court as to the credibility

of the witness on the matter to which he testifies;

* Such questions are improper if there is great dgprtion between the importance of
the imputation made against the witness’s charaatel the importance of his
evidence (section 158(2) of the TEA).

Page 157 of 198



Where the witness refuses to answer (optional) toqpressthe court may, at its discretion,

draw an inference that the answer, if given, wdaddunfavorable.

As a matter of principle questions permissible ursgetion 158 ought not to be asked unless
the person asking them has reasonable ground fokirly that the imputation is well
founded (section 159 of TEA). Other questions thay be disallowed by the court are those
which are indecent or scandalous even though tlaen lIsome bearing on the questions
before the court, unless they relate to the fattissue or matters necessary to be known in
order to determine whether or not the facts inassxisted (section 160 TEA). It has to be
noted that questions that appear to be intendedstdt or annoy or which, though proper,
appear to the court to be needlessly offensivebeaforbidden by the court (section 161 of
the TEA). This is important for the reason that piienary goal of the court is not to expose
the character of the witness but to get credibtelzalanced evidence for a fair determination

of the case.

i) Discrediting a Witness Using Independent Evidece

Section 164 of the TEA deals with another modergdeaching the credit of a witness i.e. by
giving independent evidence. The discussion ondbpect is confined to sub-sections 1(a)
and (b) of section 164. Under the section the treida witness may be impeached, by the

adverse party, or, with the consent of the cowyrthle party calling him in two main ways.

First, by presenting evidence showing that the egitnbears the general reputation for
untruthfulness (section 164(1) (a) of the TEA)isltpertinent to understand that a witness
called to testify on such an issue must be abktdate what is generally said on the person. It
is expected that such witness should himself cam@ the neighborhood of the individual
whose character is in question. The reason forishikat such witness must have first hand
knowledge and be, confidently, able to say thatwitaess (whose character is in issue) is
unworthy of credit. In such cases evidence is cmufi to the general reputation for
untruthfulness and, therefore, evidence cannoiven@f particular facts of falsehood. In the
case ofMay V Brown (1824) 3 B&C 126Lord Bayley J., said:
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“...When the credit of a witness is objected to, galnevidence that he is not believed on
oath is admissible, but specific evidence thatoame period he had committed a particular

crime is not admissible...”

In such circumstances the witness may be asked thiregs:

(i) Whether he has knowledge of the impugned witnegs®ral reputation for veracity;

(i) Whether the impugned witness is to be believed;

(i)Whether his opinion as to the impugned witriessredibility be based simply on the
latter's general reputation for veracity or on pesonal knowledge. Sé&V Longman
[1968] 2 ALL E R 761for further elaboration.

The second method of impeaching credit is by praoimisconduct connected with the
proceedings e.g. that a witness has been bribadwreceived any other corrupt inducement
(section 164 (1) (b) of the TEA).

iii) Confronting the Witness with Previous Conflicting Statements
Section 154 of the TEA provides:

“ ...A witness may be cross-examined as to previtatereents made by him in writing or
reduced into writing and relevant to matters in spi@n, without such writing being shown to
him or being proved, but if it is intended to cadlict him by the writing, his attention must,
before the writing can be proved, be called to éparts of it which are to be used for the
purpose of contradicting him...”

Under this section a witness may be cross-examarsetb his previous statement without
showing or proving the writing in the first instanclhe section covers any statement which
is either written by the witness himself or whichswreduced into writing by someone else. It
is important to understand that section 154 dodsdeay the right of cross-examination
without showing the particular previous statemdnbwever if the previous statement

actually contradicts his evidence in court, sucid@wce must be put in. In the case=ofA.
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Navigators V Grundy [1959] EA 336, 343 (CA)Xhe court considered that the transcript of
shorthand notes of evidence given by a witnessnaerquiry translated by the court
interpreter and recorded by a competent stenograptteshortly afterwards checked by the
officer who presided at the enquiry, was held to é&€previous statement made by
him...reduced into writing” under section 145 of thdian Evidence Act that is identical to
section 154 of the TEA. For more clarification b&toperation of this principle see the case
of Metafile V R 20 EACA 232

Where the cross-examiner intends to contradictitreess his (the withess’s) attention must
be called to the parts that are used for that m&pdhe object of their approach is to give the
witness a chance of explaining any discrepancyiaodnsistency found between his oral
statement and the written one and to clear theicpéat point that may have led to
ambiguities or dispute. The general principle iattwhenever a witness is proved to have
made a statement on oath inconsistent with a seatermreviously made by him the
credibility of such witness is destroyed unlessche offer an acceptable explanation for the
inconsistency. IMAttorney-General V Hitch cook 1 Exch. R.. 91at p. 102 Alderson, B.,

said:

“... A witness may be asked any question which ifvansd would qualify or contradict
some previous part of the witness’s testimony,ngwe the trial of the issue and if that
guestion is put to him and answered, the oppositéypnay contradict him... you may ask
him any question material to the issue, and if éeiek it, you may prove that fact as you are

at liberty to prove any fact material to the isstie.

And in another case dfatar Sing Bharaj and Another V R (1953) 20 EACA atp. 137,

the Court of Appeal for Eastern Africa elaboratedifer that:

“...When the witness gives his evidence, the defsingeld call for the earlier statement
recorded by the police. The defense is entitlesethe statement and to cross-examine the
witness on any apparent discrepancies. The persbo mecorded the earlier statement

should then be called to prove and put it in aseahibit... But that does not make what is
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said in the statement, substantive evidence atridle Its only purpose and value is to show
that on a previous occasion, the witness has sageshing different from what he has said
in evidence at the trial, which fact may lead tloairt to feel that his evidence at the trial is

unworthy of belief...”

However, before such statement is admitted as &ibiext must be ascertained that the
earlier statement was contradictory to the staténmeade in court. It is important to
remember that the record of the statement tendaredurt under the provisions of section
154 of the TEA is considered only for the purposksontradicting a witness and it should,
under no circumstances, be taken as evidence agjfanaccused person. Orete v Uganda
[1966] EA 430 (CA)the witness agreed that in earlier statementsjtegthin evidence, she
had not mentioned the accused by name becausaroffiee Court of Appeal, commenting
on the admission of the previous statement in emeégesaid that the statement was wrongly
admitted in evidence because the witness had ceddadthe earlier statement that she did
not mention the accused by name and for this retsne was nothing to contradict. Read
also the case dfibwana Salehe V R (1968) HCD n. 391

In summary, therefore, where it is intended to wditt a witness by using previous
statements such witness must, as aforesaid, bematbof those parts of his statement that
are to be used to contradict him. A witness catweotliscredited without his attention being
drawn to the document containing his previous siaté inconsistent with his deposition
given in court even though the documents were meduafter cross-examination. That
means the previous statement must be put to himhandust be asked to say something on
the same. A trial court is not entitled to refeptssages in earlier statements of withesses or
depositions unless such statements or depositiawves een put in evidence or a witness has
admitted making some statement, which has beetoght from the depositions, or earlier

statement.
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The provisions of section 154 must be read togethtr section 164(1) of the TEA that

provides:

“...The credit of a withess may be impeached in dtlevfing ways by the adverse party, or,
with the consent of the court, by the party whdsdaim...”

(c) By proof of former statements inconsistent vatty part of his evidence which is liable to
be contradicted.”

Take note that the ambit of section 154 is limitedtatements made by a witness in writing
or reduced to writing. Section 164(1) (c) is coathegeneral terms and therefore may apply
to previous statements both oral and written. Hberlsection is directly intended to provide
for the impeachment of the credit of the witnesgeslose reading of the section indicates
that it is focused on previous oral statements- Be¢ Vladimir Vasir Verbi (1942) 9
EACA 42. Of great significance is the fact that the pregionconsistent statement must
relate to matters relevant to the case. Even satemrecorded in a tape recorder are
admissible under this section. The statementsdrape recorder can be admitted after proof

that they were not only made but also accuratedgroed.

A distinction must be made between the intentiosdations 154 and 164(1) (c) of the TEA.
The former is intended to contradict the withesd #re later is focused on impeaching the
credit of the witness. In order to contradict ansgs, as discussed above, his attention must
be drawn to those parts that are contradictoryreefte writing can be proved. The principle
behind section 154 is that it furnishes a test hictwvthe memory and integrity of the withess
is tested. The later is geared at impeaching theitcof the witness. However the use of both
provisions is a very important tool in testing tiredibility of a witness. Se®andali Saidi V

R (1952) 1 T.L.R. (R) 372.

iv) Contradicting the Witness on Relevant Matters
The fourth method of impeaching the credit of anests is by calling withesses or offering
evidence to contradict the witness on relevant ematfThere is no specific provision on the

impeachment of credit by contradiction of relevéentts stated by the withess but under
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section 7 of the TEA evidence may always be givieth® existence or non-existence of any
fact in issue or a fact relevant to the issue(beréfore where the facts stated by the witness
are relevant to the issue, independent evidenceataays be given to contradict them. What
is covered in section 164(1) (c) is one such methaaely by proof of former inconsistent
statement(s) and in this sense the whole groundredwby section 154 is included in section
164 of the TEA.

When a person is prosecuted for rape or attempieel it may be shown that the prosecutrix
was of, generally, immoral character (section 164(¢) of the TEA). Proof that she is a
reputed prostitute is intended to raise an infezahat she yielded willingly to the accused’s
advances. The provision refers to such evidenéedisating that the complainant’s general
reputation was that of a prostitute or that she tied general reputation of going about

committing immoral acts with men.

2:2:2 Observing the Demeanor of the Witness in Cour

Apart from impeachment, another method of testing tredibility of a witness is by
observing his demeanor. Demeanor is conduct omtaener in which a witness comports
himself while on the witness box. Unless a witness skilled actor, his demeanor frequently
furnishes a clue to the weight of his testimony.t@is point the court in the case ©farke

V Edinburgh Tramway Co. [1916] SC (HL) 35made the following important comment:

“...Witnesses without any conscious bias towardsrekusion may have in their demeanor,
their manner, in their hesitation, in their nuanaafstheir expressions and even the turn of
their eye-lids, left an impression upon the man wawe and heard them which could never

be reproduced in the printed page...”

Observation of a demeanor is done by the courts Thithe observation on the manner a
witness, as aforesaid, comports himself in courtlevbiving evidence. The basic aspects
mentioned in Clarke’s case above are very imporitargagging the creditworthiness of a
particular witness. Normally the decision of thaeitaon whether or not to believe a witness

is based much on his demeanor.

Page 163 of 198



When the issue of credibility depends on the demeanthe witness box the manner in
which the witness answers questions and how hesseebe affected by the questions put to
him, etc. the trial judge has an advantage. An @sgipn as to the demeanor of a witness
ought not to be adopted by the trial judge with@sting it against the whole of his evidence
and it is open to the appellate court to find thewof the trial judge as to demeanor ill
founded. In this light the court librahim Ahmed V Halima Guleti (1968) HCD n. 76 held
that where the issue is entirely one of credibitifya witness, the weight of evidence is best
judged by the court before whom that evidence vemiand not a tribunal which merely
reads a transcript of evidence. In another cagaoaffrey MachageV R [1977] LRT n. 37
Katiti, J., said when the question of credibilitgpgends on the demeanor of the witness in
court, the trial court stands at an advantage, vidoén the views upon argumentative
inference from disputed facts are to be made buthtial and appellate courts are in the
same position. In summary proper observation ofntlagistrate/judge on the witness while
giving evidence is a very important element in lgisthing the creditworthiness of the

particular witness.

2:3 Weight of Evidence and Number of Witnesses.

The weight of evidence is its cogency or probatineth in relation to the fats in issue. The
assessment of the weight of evidence is essentatlyatter of common sense. There is a
longtime maxim in law that “evidence is to be weéagh and not counted.” In practice a
witness may give evidence in court but such evidenay be of very little value. The reason
for this, inter alia, is that the witness may be one whose word céthy Weight. The court
may take this position on account of his demeanarourt; the manner he has stood up in
cross-examination; the interest of the witnesshim ¢ase; the knowledge on the witness on
the case; the knowledge of the witness on the fatisthe circumstances under which the

witness received the facts.

Keane, A., in his bookhe Modern Law of Evidence has suggested another formula in

determining the weight to be accorded to evidengengby a witness. He has articulated

Page 164 of 198



three factors that are important to take into antan determining the weight of evidence.

These are the following:

» The extent to which the testimony of the witnessupported or contradicted by

other evidence adduced:;

* Where the evidence is direct, the demeanor, gidingi and credibility of the
witness and all the circumstances in which he daimmhave perceived the fact in

issue;

* In case the evidence is hearsay, all the circumstin which any inference can

reasonably be drawn as to the accuracy or othewfigee out of court statement.

Keane adds that where the evidence adduced byyaipaelation to the fact in issue is, even
if uncontradicted, so weak that it could not readdwy justify a finding in his favor it is

described as “insufficient evidence.” However whergdence adduced by a party is so
weighty that it could reasonably justify a findimghis favor, it is described as “prima facie

evidence.” These are terms as used in Britain.

An examination of the weight of evidence should et confused with the issue of
admissibility. There is no doubt that the two afated. The weight of evidence is a question

of fact, its admissibility a question f law. Bothtbem are determined by the trial judge.
Linked to matters on weight of evidence is the éssetithe number of withesses required to
prove a case. There is no hard and fast rule tpartecular number of withesses is required

to prove any case. In this context section 143efliEA provides:

“...Subject to the provisions of any other writtenw]ano particular number of witnesses

shall in any case be required for proof of any fatt
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By this provision the discretion of the judge hagm left unfettered. This means that a single
witness is entitled to full credit and he is suffiat for a decision. All that the court needs to
examine is the quality and not the quantity ofeéki@lence presented in court. However in the
application of this general rule caution shouldelercised. The operation of section 143 of
the TEA is made subject to other written laws. Ehare some situations under which a
conviction cannot be sustained if it follows frolmetuncorroborated evidence of a single
witness. One example in which corroboration ofragle witness’s testimony is necessary is
section 105 of the Penal Code providing for perjditye section provides:

“...A person cannot be convicted of committing perjor of subornation of perjury solely

upon the evidence of one witness as to the falSiyy statement alleged to be false...”

The section, however, does not mean that there ahwai/s be a minimum of two witnesses
for a conviction to stand. There may be situatihsre the nature of the evidence given is
worth of belief to warrant a conviction. Sectiorbldf the PC was once interpreted in the
case olRamadhani V R. (1953) 20 EACA 212vhere the court said:

“...It used to be said that there must be two witassthis was a dilution, the evidence of

one witness and a confession may be enough...”

In addition to the express legal requirement forraworation in certain cases, rules of
practice in certain situations, now amounting tdéesuof law, require corroboration of
evidence. Some of the examples falling under thedude unsworn evidence of a child of
tender years, accomplice evidence, evidence oftifaetion by a single witness where
circumstances were unfavorable, dying declaratimms$ evidence of interested witnesses.

Some of these will be, albeit briefly, examinectitat
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2: 4 Conclusion

In any case the most important thing is to gettivaghy evidence for a just decision of the

case. Such evidence is obtainable from any numhbeitimesses (one or more) who can be

trusted to have told the truth on the issues bdfweourt. Even where evidence has been

given by only witness once the court is reasonabtwinced that the witness is telling the
truth it has every reason to determine the righte®parties on the basis of such

information.
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LECTURE 3
EXAMINATION AND QUESTIONING OF WITNESSES

3:1 Introduction

When a witness is brought to court he/she is ergett give some information that would
assist the court to reach the a decision of thee.cahis is done through the questioning of
witnesses. The questioning of witnesses is ordinadone in three stages namely,
examination-in-chief, cross-examination and re-ération. Only in exceptional
circumstances that witnesses are re-examined &f anid re-cross examined. These stages
are very important in gathering information fromtwasses. The manner of examining
witnesses is the subject matter of this chaptethé&tend of this lecture you should be able to
understand the meaning of examination-in-chiefssfexamination and re-examination and

how these are used to get information in civil arichinal proceedings.

3:2 Examination-in-Chief

The examination of a witness by a party who caiia s called examination-in-chief or

direct examination (section 146(1) of TEA). Theaatjof examination-in-chief is to get from

the witness all material facts within his knowledgsating to the case. It is, therefore,
important that a party calling a witness shoula@iefrom him all material facts, which he

knows about the case. For this reason the exarsimedd not only make himself thoroughly
acquainted with the entire facts of the case bsb alith the particular facts which the
witness has come to depose, the nature and chacddiee witness and the degree of his
intelligence. A timid witness should be encouragadalkative witness controlled; and a
partisan witness must be checked. In addition, fdots deposed to must be within the

personal knowledge and recollection of the witness.

Questions in examination-in-chief must be confintedfacts in issue or relevant facts.
Inferences, opinions, or beliefs, unless they cawithin sections 47-53 of the TEA, of a
witness must be excluded. As regards documentsreess may, in general, be asked about
the execution but not on the contents, which mwestptoved by the production of the
document itself (ss. 63 & 100 of the TEA).
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In examination-in-chief the general rule is thatwdness should not be asked leading
guestions, except with the permission of the c(gettion 151(1) of the TEA). The question
is: what is a leading question? A leading questtonne which itself suggests the answer,
which the person putting the question desires fitoenwitness. A party calling a witness and
seeking to elicit evidence supporting his casenoftees a withness who, although favorable,
is not particularly forthcoming. The party callifgm may be tempted to put words in the
witness’s mouth and thereby explain what he waims o say. In other words it is a
guestion assuming expressly or impliedly a matéaiet not testified to, which points out the
desired answer to enable the witness to affirm $ach Thus it would be a leading question
if the counsel for the prosecution, seeking toldisth an assault, were to ask the victim: “Did
X hit you in the face with his fist?” The properurse would be to ask: “Did X do anything
to you?” Questions are also leading if so frametbasssume the existence of facts yet to be
established. For example if evidence had yet tgiben of the assault it would be improper

to ask: “What were you doing immediately beforeiXylou?”

However the court may, in its discretion, permiadeg questions in the course of
examination-in-chief especially in matters whicke antroductory, such as his name and
address, or undisputed or have already been siftlgi proved (section 151 of the TEA).
The rule prohibiting the asking of leading questici®o a party’s own witness has its
foundation on the assumption that a witness is ydwaased in favor of the party calling

him.

In addition a party seeking to elicit evidence upgort of his version of the facts in issue
may call a witness who fails to come up to proofyimes evidence in support of the other
party’s version of the facts in issue. In such pjEantment and in a bid to remedy the
situation the party may attack the credibility atk witness. The general principle in such a
situation is that except with the permission of toart (as elaborated in sections 163 & 164
of the TEA) a party is not allowed to cross-exanonémpeach the credit of his own witness.
The only time when a party is allowed to impeaah ¢hedit of his own witness is when such

witness is hostile, i.e. he tries to defeat thaymicase by suppressing the truth. However,
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the fact that the witness’s answer to a certairstiore is in direct conflict with the evidence
of other witnesses (of the party) is not and carenée a reason for allowing the witness to
be treated as hostile and permitted to be crossHereal. A witness is considered hostile if, in
the opinion of the court, he bears a hostile anitauke party calling him. We shall deal with

this aspect later in the lecture.

Sarkar quotes David Paul Brown'’s Eleven Rules fgoad examination-in-chief. They are
traditionally called Paul Brown'’s “Golden Rules.hdse are the following:

1. If the witness is bold and may injure your casebitness or forwardness, observe a
gravity and ceremony of manner towards him, whicy e calculated to repress his
assurance.

2. If the witness is darned or diffident and his thioisg are evidently scattered
commence your examination-in-chief with mattersaofamiliar character remotely
connected with the subject of his alarm or the enatt issue when you have restored
his confidence and his mind has gained equilibnuoteed to more essential features
of the case.

3. If the evidence of your witness is unfavorable tmiydo not show that you are
disturbed.

4. If you are not confident that the witness will adga your case don’t call him but if
you think he is the only witness who can testify the facts make sure that you
confine your examination on those facts only.

5. Never call a witness whom your adversary will benpelled to call.

6. Never ask questions without an object nor withaeing able to connect that object
with the case, if objected to as irrelevant.

7. Be careful not to put your questions in such a reatimat if opposed for informality,
you cannot sustain it or give reasons on its suppor

8. Never object to a question from your adversary aithbeing able to explain your
objection.

9. Speak to your witness clearly and make him alspaed clearly to your questions.
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10.Regulate your voice as circumstances may requingpire the fearful and repress the
bold.”

11. Do not question for the question’s sake, but fpadicular answer.

3:3 Cross-Examination

When examination-in-chief has been completed thmsipe party is given an opportunity to
guestion the witness. This is called cross-exananaOrdinarily cross-examination follows
immediately upon examination-in-chief unless thertdor some reason postpones it. The
essence of cross-examination is that it is tharnoggtion, by one party, of a witness called
by his adversary with the object either to obtaonT such witness admissions favorable to

his cause or to discredit him. Cross-examinatidhasefore directed to:

1. the credibility of the witness;

2. the facts to which he had deposed in chief, indgdhe cross-examiner’s version of
the same; and,

3. The facts to which the witness has not deposedvbigh the cross-examiner thinks

he is able to depose.

Cross-examination is, therefore, intended to weakpralify or destroy the case of the
opponent and to establish the party’s own case égns of his opponent’s witness. In other
words it is intended to impeach the accuracy, tigtyi and general value of the evidence
given in chief, tom sift facts deposed by the wéeto detect and expose discrepancies or to

elicit suppressed facts which will support the cafsithe examining party.

The failure to afford opportunity to exercise tight to cross-examine is a fatal errorldsa
Jakala V R (1968) HCD no. 10Ghe accused was convicted of cattle theft. Atttred the
magistrate did not give him an opportunity to crexamine the prosecution witnesses. On
appeal the High Court stated two things:
i) The failure to extend to the accused the rightrtss-examine was a fundamental
error and the conviction cannot stand despite tppawrent strength of the

prosecution case;
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i) If the accused does not desire to cross-examingrtecylar prosecution witness
after he has been given the opportunity to do supta to that effect should be
embodied in the record.

For this reason the High Court quashed the comicti

The extent of cross-examination is governed byi@ed47(2) of the TEA, which provides
that the cross-examination need not be confingtiddacts to which the witness testified in
his examination-in-chief. This means cross-exanonatis not restricted in scope as
examination-in- chief. However that liberty doed patend to the questioning of a witness
on in-admissible evidence e.g. hearsay evideneg fdt this reason iR.V Thomson [1912]

3 KB 19 it was held that a doctor charged with abortingceman, since deceased, had been
rightly refused permission to ask a prosecutiom@sgs in cross-examination whether the
deceased had not told her that she intended tatgpen herself and later that she had in fact
done so. It is evident that if the accused hadedadl witness to prove these statements, they
would have been in-admissible hearsay and theydwood have lost that character by being
elicited in cross-examination. In the caseRo¥ Treacy [1944] 2All E.R. 229 the accused,
charged with murder, was held by the Court of CmahiAppeal to have been improperly
cross-examined upon certain inadmissible confessioade on arrest and inconsistent with

his testimony.

Leading questions are permitted in cross-examinggection 152 of TEA). The basis of this
rule is that normally a witness is biased in fawdrthe party who calls him. Leading

guestions asked by the adverse party would, undemad circumstances, be a good
instrument to get important facts of the case ftbmwitness. In cross-examination a great
latitude of interrogation is permitted, when, frahe temper or conduct of the withess or
from other circumstances, such course seem edsenmtihe discovery of truth and other

important matters of the case. Despite of this vdderetion there are a minimum rules that

need to be observed while cross-examining a witness
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» The court may forbid any questions or enquiriekictv it regards as indecent or
scandalous unless they relate to facts in issue amatters to be known in order to

determine whether or not the facts in issue esestt{on 160 of the TEA)

» The court may forbid any question which appear# to be intended to insult or
annoy or which, though proper in itself, appearsthe court to be needlessly
offensive in form (section 161 of the TEA).

* No question referred in section 158 of the TEA peemissible unless the person
asking the has reasonable grounds for thinkingtttetmputation which it conveys is
well founded (section 159 of the TEA

* In the course of cross-examination, except asigealvin the proviso to section 162,
a witness may be asked any question tending toantphais character or credit, but
unless such questions are also relevant to theergatt issue, the witness’s answers

are conclusive and cannot be contradicted by @Wielence (section 162 of TEA).

The general rule is that all withesses are liablee cross-examined. However there are three

main exceptions to this:

)

i)

ii)

A person summoned to produce a document cannailss-examined unless and
until he is called as a withess (section 148 offtg&).

A witness who is not examined-in-chief because d= lieen called by mistake —
see the case #food V Mackinson (1840) 2 Mood & R 273

A witness giving replies in answer to questionstiyy court can only be cross-
examined with the leave of the court (section 1f7/the TES). Ordinarily leave of
the court to cross-examine is given if the evideiscadverse to either party. See
Coulson v Disborough[1894] 2 QB 316

The adverse party ordinarily does the cross-exaimmaOn the art of effective cross-

examination Sarkkar quotes Paul Brown’s Golden ftde cross-examination. These are the

following:
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1. Except in indifferent matters never take your eyarf that of the witness as this is an
important channel for communication.

2. Carefully study the voice of the witness, as thithe best interpreter of the mind. The
mental reservation of the witness is often marg@sh the tone or accent or emphasis
of the voice.

3. Be mild with the mild, shrewd with the crafty, cadihg with the honest, merciful to
the young, the frail or the fearful, rough to théfian and thunderbolt to the liar.

4. In criminal cases ask few but carefully cultivaggestions and make sure that the
answers expected from your questions do not degtoy case.

5. Ask clear and well-focused questions and avoid raskjuestions objectionable in
form.

6. Do not loose your temper if the witness gives yalaenaging answer or is witty or
refractory.

7. Be cautious and gentle if you have scored a paoiotass-examination. Don’t show it
by a sigh of relief or an exuberant smile.

8. Do not undervalue your adversary.

9. Be respectful to the court and members of the banbver sacrifice any duty to your

case.

Denying a party the right to cross-examine a wgn@simportant matters of the case is fatal.
In the case oBhandari v Gautama [1964] EA606 (C.A.)the court held that the denial of
the right of the appellant’s counsel to cross-exanthe respondent on vital issues rendered
the trial unsatisfactory, resulting in the appeainlg allowed. In addition the right to cross-
examine under section 146 is mandatory while thrteu section 176 of TEA needs an

application to the court and a specific leave efd¢burt to do so.

Apart from the ordinary situations where the opfgarty does the cross-examination a
party calling a witness may need to cross-examiseolwn witness. This may occur in
situations where a witness turns hostile at theetiwwhen examination-in-chief is being
conducted. In such cases the party calling theesgmnmay be permitted by the court to cross-

examine him. It has to be born in mind that a wvamis not hostile merely because he gives
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unfavorable evidence against the party calling I$och witness cannot be said to be hostile
but is simply an unfavorable witness. An unfavoeahlitness is one who, although he
displays no hostile animus to the party calling Hiafls to come up to proof or give evidence
unfavorable to the party that called him. At comnhem a party is not permitted impeach the
credit of an unfavorable withess but may call aeothitness to give evidence contradicting
that of the unfavorable witness. In the casé&wker v Ambrose (1825) 3 B & C 746for
example, the defendant having called a witness rtavep partnership and the witness
testifying to the contrary, it was held that whitee defendant could not give evidence to
show that the witness was not to be believed owdiils, he was entitled to contradict him by

calling other witnesses. The position in Tanzanikhe same.

As aforesaid, cross-examination of a witness byaiypcalling him is only allowed when
such witness turns hostile. Who then is a hostiteegs? Justice Chipeta B. D in his badok

Handbook for Public Prosecutorssays:

“...A hostile witness is one who tells lies about W& obviously knows or who deliberately
changes his story and, from his demeanor and mansealearly biased against the party

calling him...”

Stephen in his booRigest of the Law of Evidencealefines a hostile withess to mean:

“...a witness who, in the opinion of the judge, showaslesire to tell the truth at the instance

of the party calling him, to whom he displays ati®snimus...”

Despite of showing apparent hostility a withnessnodnbe cross-examined by the party
calling him unless leave of the court is obtainEde party seeking to cross-examine his own
witness on the ground of hostility must first appdythe court to do the same. The court,
upon satisfying itself that the contents of tharfer statement and what the witness has told
the court are substantially inconsistent, my gilaave to cross — examine a party’s own
witness. In deciding whether a witness is not nyewgifavorable but should be treated as

hostile, the court may take into account the atétand demeanor displayed by the witness,
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his willingness to cooperate, and the extent toctvhany prior statement made by him is
inconsistent with his testimony. In such circumsts the witness should first be given
opportunity of explaining the alleged inconsistesciln the case alumanne Athman
Mketo V R [1977] LRT n. 63 the court stated three important things. Firstoilgea court
permits a party to put questions to his own witn@gsvay of cross-examination, it should
call for the previous statement of the witness sdoadetermine whether an application to
declare a witness hostile has any factual basworse the question whether a witness has in
fact turned hostile is to be determined by the tand not by the party. Third, as a general

rule, when a witness is treated as hostile theeeffkit is to make his evidence unreliable.

Where a witness has been declared hostile histhderece should be ignored. Elaborating
this point, the court in the case Déddy Lucas V R [1977] LRT n. 33said that it is a fatal
irregularity for the court to treat the statemehaidiostile witness as evidence and rely on it
to convict. A similar view was held in the caseMdbati bin Ruadiba V R (1938) 5 EACA
52.

3:4 Re-Examination

Re-examination is a means of allowing the withessxplain anything he had said in cross-
examination through inadvertence, excitement oundsrstanding and which would damage
your case if not explained or qualified. The rightre-examine a witness, therefore, arises
only after the conclusion of cross-examination. rEf@e where a party opts not to cross-
examine a witness no right of re-examination exigts stated above re-examination is
directed to the explanation of any part of the ek given during cross-examination, which
is capable of being construed unfavorably by his @ne. In summary the objects of re-

examination are three:

i) To give opportunity to the witness to reconcile th&crepancies, if any, between
the statements in the examination-in-chief andsse&@mination, or

i) To explain any statement inadvertently made insz@&amination, or

iii) To remove any ambiguity in the deposition or suspicast on the evidence by

cross-examination.
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In the case o$cott V Sampson (1882) 8 QBD 4%he court said:

“...I think that counsel has a right upon examinatitmask all questions which may be
proper to draw forth an explanation of the sensd areaning of the expressions used by the
witness on cross-examination, if they be in thewesetloubtful but also of the motive by
which the witness was induced to use these expresdbut | think he has no right to go
further, and to introduce a matter new | itself amot wanted for the purpose of explaining

either expressions or the motives of the witness...”

In re-examination, therefore, a party must satisfgself that it is possible for the witness to
explain any damaging answer, vague phrases andrgggmontradictory statements made

during cross-examination.

Under section 176 of the TEA the court has powgruibany question it pleases in any form.
No objections from the parties are allowed. Theoratle for this is that the court has not
only to see to it that the proceedings are conduateording to law but also to administer
justice and to find the truth. Where a materialt faas been omitted which ought to be
brought out, it is not only the right but also thety of the court to question the witness with
a view to getting the facts clearer. There is, h@veno right to cross-examine any witness
upon any answer given in reply to any such quesiarept with the permission of the court.
In cases tried with assessors, they may put qumsstothe witness through or by leave of the
judge which the judge himself might put and whidah donsiders proper (section 177 of
TEA).

3:5 Re-Examination in Chief and Re-Cross examinatio

Normally it is not necessary or permissible to alla witness once examined and dismissed
by a party to be re-called. The reason for thigh& it is presumed that by the time such
witness is dismissed the parties have extractednalierial points touching on he case.
Nevertheless unforeseen situations may developheretmay have been an inadvertent
omission. Another possibility is where the prosemutsubstitutes a charge or a particular

count after taking the evidence of some withess.
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In such cases section 147(4) gives power to thetdourecall the witness for further
examination-in-chief. Where a witness is called tftat purpose the right to cross-examine
and re-examine him exists. kalid s/o Twalibu V R (1968) HCD n. 423he accused was
convicted of one count of throwing or introducinglpibited articles into a prison and in the
second for possession of bhang. The first countlaidsunder section 119(1) of the Prison
Ordinance CAP 58 that had been repealed and replacsection 85(1) of the Prison Act of
1967. The second count was added by an amendmeng de trial. After the amendment
the accused requested that the first prosecutibress be re-called for cross-examination but
this request was refused. The court, on appeadl thglt after the amendment adding the
second count accused should have been given opfgrtio cross-examine prosecution
witnesses who had previously testified and it carbesaid positively in this case that the

accused was not prejudiced by the failure to do so.

Apart from the aforesaid, there may be situatiommene a subsequent witness brings new
facts upon which the prior witness may throw soigket! As the case is with re-examination
in chief the court has power to re-call the witnisse-cross-examination. In such a case the
party whose witness is re-cross-examined has tte of further re-examination (section
147(4) of the TEA).

3:6 Conclusion

There is no better way of getting information framwitness other than asking him questions.
The scope for asking questions is limited for theycalling a witness in that he will have to
ask questions only in regard to matters that devaat to the case and no leading question is
allowed. However the opposite party has a wident@d maneuver in that there is liberty of
asking not only leading questions but also askungstjons even on irrelevant matters. Where

there is good reason a witness may be re-exammebief and re-cross-examined.
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LECTURE 4
REFRESHING MEMORY AND PRODUCTION OF DOCUMENTS

4:1 Introduction

A witness, once brought to court by a party, isested to give evidence on a specific
point/issue(es) needed for the just determinatfcanease. However there are situations when
such witness may have forgotten, at varying degre@d@srmation obtainable in some
document. In such a case the law allows a witnessefresh his memory by reading the
particular document. In addition, in certain sitoas, the document may have to be tendered
in court as evidence. In this chapter you willdgtwhen and under what circumstances can a
witness refresh his mind on a document and, whelevant, tender the same in court as

evidence.

4:2 Refreshing Memory (Sections 168-172 of the TEA)

In normal circumstances a witness is expectedstifyteon facts based on his recollection of
matters involved in the case. In some situationgtaess may forget such facts especially
where those events took place a long time befageptbceedings. It is prudent, therefore,
that he should be allowed to assist his memorydmnkihg at documents containing an
account of such facts if there is any. This is kn@s refreshing memory. The TEA provides
for this right in sections 168 (i) & (i) and 172 the Act. Under this law for a witness to be

allowed to refresh his memory on some documentaif@ving conditions must be fulfilled:

i) the writing must have been made by the witness élineentemporaneously with
the transaction to which he testifies or soon aféeds when facts were fresh in
his memory, or

i) if the writing is made by someone else it must hbeen read by the witness
within the said time and known by him to be correet the witness must have
read the document when the facts were still freashis memory and noted their
accuracy, and

iii) The writing must be produced for inspection by @itthe court or the opposite

party when required;
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Section 168 of the TEA deals with situations whemreference to the writing by the witness
revives, in the witness’s mind, recollection ofteacelating to the transaction i.e. as soon as
he looks at the writing/document he remembers #wtsf It is important to note that
refreshing of memory must be done when the witieeegamined in court. When the right to
refresh memory exists and if the court is satishbdut the non-production of the original,
the court may permit the witness to refresh his orgrby using a copy (s.169 of TEA). The
proper procedure to be followed is for the advodatiy the foundation for the use of the
document by eliciting from the witness evidenceashe writing having been made at the
time of the transaction. It is only after fulfilgnthis step that an advocate may request the
permission of the court for the witness to refraimemory. An expert witness is at liberty
to refer to professional treaties (s.170 of the THA the case oSharmpal Singh v R
[1960] EA 762,the court said:

“...Under English practice and law of evidence thex@o doubt that medical textbooks are
not evidence per se, though if passages from tliemw to a medical expert he may refresh
his memory from them or describe them as reptasgehis own views...” (at p. 770)

It is stressed, in such cases, that where the iggitercised it is oral testimony of the witness
whose memory has been refreshed and not the dotwaéch constitutes evidence in the
case. In other words what is evidence is the rectin about which the witness testifies
after having had his memory refreshed by the paddicdocument. For this reason once
permission to refresh memory is granted the questio be asked are only those that relate
to the transaction in question and not on the desuninMaugham v Hubbard (1828) 8 B

& C 14 a witness, called to prove that he had receivesira of money, looked at an
unstamped acknowledgement signed by himself anédupen gave evidence that he had no
doubt that he had received the money although tdenbaecollection of having done so. The
court held that the witness’s oral evidence sudfite establish receipt of the money, the
written acknowledgement not being evidence in #eedecause it was unstamped.

Section 171 elaborates further the issue of reifingsmemory. In this section a witness is

permitted to testify to facts mentioned in docurseeferred in section 168 and 169 although
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he has no specific recollection of the facts théwesebut is sure that they were correctly
recorded. For example a bookkeeper may testifgdtsfrecorded by him in books regularly
kept in the course of business, if he knows thatiboks were correctly kept although he has
forgotten the particular transaction entered.

A close reading of sections 168 and 171 of the Tadicates that there are two types of
recollections covered under them. First, is whataamally called “present recollection” of
facts. Under this category the witness remembersfabts under enquiry referred to him.
Such a situation is covered under section 168. rf®8ces what can be called “past
recollection.” In such a case the witness doegemember the facts and cannot revive them
by stimulation but there was a time when he didehasufficient recollection when the same
were recorded. On this ground he can adopt andeftre use them, as sufficiently
representing what he knew when the incident toakel This is the subject of section 171 of
the TEA.

The difference between sections 168 and 171 isuih@dér section 168 the witness refreshes
his memory by looking at the document and givesi@wie in the ordinary way. In such a

case the document itself is not evidence nor ienitlered. It is the statement of the witness
and not the statement in the document which canesitevidence in the case. However under
section 171 the memory of the witness is not réfsdsas such and although he has no
specific recollection, he guarantees that the mgitontains a true record of the facts. Under
this section the document itself is tendered ansl ih evidence. In cases where the witness
does not “refresh” his memory and having no clegollection of the events in question,

gives evidence as to the accuracy of the contdriteealocument the original document must
be used. In case the original has been lost orayest a verified or accurate copy will

suffice.

Section 172 provides for the rights of the adveraety on the writing used to refresh
memory. The section deals with the adverse partglst as to production, inspection and
cross-examination, when a document is used tostefaewitness’s memory. It requires that

the writings, which are used under sections 168 ¥t for the purpose of refreshing the
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memory of a witness, be produced for inspection sindwn to the adverse party if he
requires it. The opposite party is also, undergdmme provision, given the optional right of
cross-examination. There are three grounds upokhwiie opposite party is permitted to
inspect a writing used to refresh the memory oftaesgs:

i) to secure the full benefit of the witness’s readilen on the facts under enquiry;
i) to check the use of improper documents; and,
i) to compare the witness’s oral testimony with higten statement.

4:3 Production of Documents (sect.173-175)

Sections 173 —175 of the TEA deal with the prodirctf documents. A witness summoned
to produce a document must, if it is in his possesand power, bring it to the court that will
decide on the validity of any objection which thgngss may have or admissibility (section
173(i)). This provision is mandatory and covershbptiblic as well as private documents.
The section clearly makes a distinction between tdrens “brings into the court” and
“production” or “admissibility.” It is apparent thaa person summoned to produce a
document may do one of the following: First, he rsapd the document to court in a sealed
cover and claim privilege to its disclosure, orset; after having brought the document in
court, the witness himself may claim privilege, trd, he may prefer other objections that
he may have against the production or admissikdlitthe document and the validity of the
objection shall be determined by the court. Thetoay, if it sees fit, inspect the document
unless it is a document to which section 132 of TR& (relating to privileged documents)
applies or may take other evidence to determinadtsissibility (section 173 (2) (a) of the
TEA)

Section 172(2)(a) should be construed to refehéoobjections both as to the production and
the admissibility of documents. Otherwise in theeaire of any limitation to its power the
court would be justified in exercising its authgrnitnder section 173(1) of the TEA. Para (b)
of section 173(2) provides that if, in order to atetine the validity of the objection, any
translation of the document is necessary the awiliitcause it to be translated and if it is

desirable that the contents of the document ine@spf which privilege has been claimed
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should be kept secret, unless the document is w@ivem in evidence, the court may direct
the interpreter accordingly. Disobedience by therpreter to such court order is punishable

under section 96 of the Penal code.

In addition, when a party calls for a document he given the other party notice to produce
and such document is infant produced and inspdujdtie party calling it such party must

give it in evidence if the party producing it recgs him to do so and it is admissible (section
174 of TEA). It has to be made clear that the noatltng for a document and its production

by the opposite party does not bind the party mgilit in evidence. The obligation comes up
when the opposite party inspects the documentlag@arty producing it requires him to put
it in evidence. When a party refuses to produceeuchent for which he had a notice to
produce he cannot use it afterwards as evidendeutithe consent of the other party or the
order of the court (section 175 of the TEA). Inetlwords a party after refusing to produce a
document cannot make the document his own evidemcput it into the hands of his

adversary’s witness for cross-examination save with consent of the other party or the

order of the court. This is intended to promotenfass on both sides.

4:4 Conclusion

In this chapter you first studied how a witness mefyesh his memory. Under section 168 of
the TEA a witness is allowed to have recourse tdoaument that can assists him to
remember what actually happened in the transaati@uestion. The particular document is
not part of the evidence his oral statement is. &l@r, under section 171 of the TEA the
document referred to by the witness is part ofetidence and is tendered to form part of the
evidence. Another important thing studied in tleistlire is on the production of documents.
Apparently what is contained on this point mustuinelerstood in the context of the whole

issue of documentary evidence studied in part tirbis series.
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LECTURE 5

PROOF

5:1 Introduction

Any case or issue brought before the court mugirbeed. One important aspect in matters
related to proof is the burden of proof that youdstd in part two of this series. There are,
however, certain related situations that requirecsb consideration. These include cases
where the evidence available is circumstantial\ehdre the evidence of the witness requires
corroboration. This lecture is intended to outlimebrief, the requirements of the law in the
two situations. At the end of the lecture you skdog able to understand the demands of the
law, in regard to proof, where the evidence is wimstantial and the requirement of
corroboration in certain situations where the ewae of an accomplice and dying

declarations are involved.

5:2 Circumstantial Evidence

All judicial evidence is either direct or circumstal. It is “direct evidence” when the

principal fact is attested directly by witnesseBings or documents. In other words
circumstantial evidence is that which is afforded Iy direct testimony of an eyewitness but
by considering surrounding circumstances relatmghe facts in issue or subsidiary facts,
which are relied upon in confirming the truth ofettprincipal fact. Osborn defines

circumstantial evidence as:

“...A series of circumstances leading to the infeezac conclusion of guilt. Evidence which,
although not directly establishing the existencetlué facts required to be proved, is
admissible as making the facts in issue probableshgon of its connection with or relation

to them...” (Osborn: Concise Law Dictionary).

In a number of cases direct evidence is not availamd so, in criminal cases, the
prosecution may have to rely on circumstantial enak. It is well settled that when a case

rests on circumstantial evidence the same hastisfysthree tests. First, the circumstance
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from which an inference of guilt is sought to beawln, must be cogently and firmly
established i.e. they must be proved beyond reasmaubt and must clearly be connected
with the facts sought to be inferred from. Secdahdse circumstances should be of a definite
tendency un-erringly pointing towards the quilt thfe accused. This means that all
incriminating facts and circumstances must be irgatible with the innocence of the
accused or the guilt of any other person and irdapaf explanation upon any other
reasonable hypothesis than that of accused ghiltd,lthe circumstances taken cumulatively
should form a chain so complete that there is mays from the conclusion that within all

human probability the crime was committed by theused and no one else.

One of the best case to illustrate these pointiseécase oR.V Lugalo and Others (1971)
HCD No 443 In this case three accused persons were joihdyged with murder c/s 196 of
the Penal Code. On the material date the dise&sedyife and three accused persons had
been drinking liquor in a bar from 2pm until sundeidter the deceased, his wife and a third
person left together and were soon followed by tiw@e accused persons. There was
evidence of a quarrel and exchange of abusive waogtseen the deceased and the accused
persons. Later at a nearby crossroad the wifeeohtitused took one path, the deceased, his
friend and the first accused took another and therawo accused persons took the third
path. The deceased did not return home and onedkiennorning his wife went to look for
him near the crossroad. She found him dead onitleed$ the road. During investigation
bloodstained clothes of all the three accused perseere recovered and according to the
government chemist report the blood stains on kbiiag on the first two accused persons
were human blood of the same group as that of ¢élseabed being of AB group. The blood
groups of the accused persons were B and O regplgctiheir explanation for this incident
was that they had slaughtered a goat few days deftre blood on the clothing of the third
accused was not human. This accused was acquittedumer and the other two were

convicted of manslaughter. In his reasoned judgrientearned judge said:

“...For an accused to be found guilty on purely aimtstantial evidence the inculpatory facts
must be such as to be incompatible with the innoeer the accused and incapable of any

other explanation than that of the accused guitiug evidence of blood stains on the two

Page 185 of 198



accused’s’ clothing being of the same group asdieeased added to the evidence that the
two accused wee involved in the fight with the dseéd only hours before he was found dead
and the bogus explanation as to how their cloth@s¢pod stains clearly shows that the two
accused’s had a good reason to tell lies. The itytalf inculpatory facts are in my view
incapable of any other reasonable explanation that first two accused’s are implicated

with the death of the accused...”

And in the case dfassani Fadhili V R [1994] TLR (CA) the appellant was charged with

and convicted of murder, and sentenced to deat.cdhviction was based on circumstantial
evidence. The key evidence stated by the trialgudghe following words: "... the accused's
act of taking the deceased from his house to theeahentioned hospitals and paying for
transport charges clearly demonstrates his involvegnm the said abortion'. The deceased
died as a result of hemorrhagic shock due to léss lot of blood because of incomplete

abortion, said to have been performed by the apmpellhe learned Trial Judge was satisfied
that the appellant had committed the offence. Opeab it was contended that the

prosecution did not discharge its burden of prowf that the circumstances relied upon were
capable of more than one interpretation. In thseche Court of Appeal held the view that
the circumstantial evidence available was capablateer interpretations and was therefore
not convinced that it was only the appellant andtieer person who could have performed
the abortion. The appeal was allowed.

In the case oNuhu Selemani v R. [1984] TLR 93 (CA)he Court of Appeal of Tanzania
held the view that generally voice identificatidorege is not sufficient to found a conviction.
In this case the appellant had been convicted ofderubased on purely circumstantial
evidence. The first, identification of the voice thie appellant on what he had said to the
deceased; and the second identification of bloahatl shirt seized in the appellant's house.
On appeal it was considered whether the circumatagtidence in the case did irresistibly
lead to the inevitable inference that it was thpediant who killed the deceased. The Court
held: (i) it is notorious that voice identificatidoy itself is not very reliable; (ii) the evidence

by the prosecution to link the shirt to the appsllaas insufficient. The appeal was allowed.
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Matters on circumstantial evidence had anotheridayne Court of Appeal in the case of
Protas J Kitongole and Another V R. [1992] TLR 51 CA). In this case the appellants
were charged with and convicted of murder by thghHCourt. The case against both
accused/appellants was based wholly on circumatantvidence. The pieces of
circumstantial evidence tending to implicate theosel appellant were: (i) after the two
deceased watchmen had been fatally wounded heowad &it the home he was staying with
a big fresh cut wound which was bleeding; (ii) a@ltof blood was traced from there right up
to the carpentry workshop where the murders werentitted. The appellants explanation
that the cut wound was inflicted on him by bandiiso had invaded the home was not
backed up by any evidence; (iii) on the fatefulhtigome 14 carpentry planes were stolen
from the workshop, and six days later the appellaid PW5, a relative, that he had
carpentry planes for sale but cautioned him ndlisglose this to anyone because theft of
carpentry planes had taken place at Tosamagangajut about six days prior to the
commission of the murders, the same workshop reeh lbroken into and a welding
machine (electric motor) was stolen from there was later found abandoned only about
nine meters away. In the dead of that same nightafpellant had approached PW4 and
asked him for a motor-vehicle to transport a métom the workshop. Sensing that the said

motor was stolen PW4 refused to oblige.

As for the first appellant there were the followipgces of circumstantial evidence: (i) the
appellant's companionship with his co-appellanttie appellant's girl friend said that five to
six days following the murders she visited the #ippgs home where she noticed the
appellant with a big cut wound on his lower arne ttound was not fresh. He threatened to
kill her if she told people about the wound. Sheataen to say that the appellant used to put
on T-shirts but that after the murders he usedutmp long-sleeved shirt and a big coat; (iii)
the appellant claimed that he sustained the cutundowhen he was trying to commit

adultery with someone's wife. However there wagvidence to that effect.

The main issue before the Court of Appeal was wdretin not the pieces of circumstantial
evidence could ground a conviction in respect aheappellant. The majority of the Judges

in the Court of Appeal found the appellants gudty the following reasons: (i) the fact that
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only shortly after the murders were committed,4beond appellant was found with a big cut
wound and that a trail of blood was traced from rghkee was found to the scene of the
murders were incriminating circumstances whicld leathe only reasonable inference that
the appellant took part in the murders. And the that the second appellant gave a false
account of how he sustained the injury goes tongtheen this view; (ii) although the

evidence against the second appellant was a gesdtstronger than that against the first
appellant we are fully satisfied that the circumsitd evidence against the first appellant was
enough to lead to the irresistible conclusion thatwas one of the killers. Two appellate

judges, who constituted the majority, dismissedabgeal.

Honorable Justice Kisanga was of a different vies gave a dissenting judgment. Although
this was not the judgment of the court it is thdufjhto be reflected here for the sake of
comparing the reasoning in such cases. Hon Jusiszaga found one of the appellants not
guilty. The following is the summary of his argunen(i) the fact that the first appellant had
sustained a cut wound on a certain day which waaswbrding to the prosecution he was
hiding cannot justify drawing the only reasonalviference that the first appellant sustained
that wound during the commission of the murderthatworkshop on the night in question.
That fact can be explained on another reasonalgethgsis, namely, that the injury could
have been sustained elsewhere and the appellamd Waue reason to conceal it in order to
avoid detection; (ii) the fact that the appelldas not given a true account of how he
sustained the cut wound would be relevant onlyéiré was evidence which implicates him
sufficiently with the offences charged; (iii) thit attach any importance to the appellant's
giving a false account of how he sustained theyngund to his subsequent attempt to conceal
the injury, and then to proceed to convict him widuh the circumstances of this case
amount to basing conviction on the weakness otlgiense rather than on the strength of the
prosecution case; (iv) that each of the inculpafacts or set of inculpatory facts, adduced
against the first appellant, considered singly duggustify the drawing of the inference that
the first appellant committed the murders in questiLikewise when considered together
they could not justify the drawing of such inferenfor the simple reason that it is not

possible to add nothing to nothing and get somgthinis for these reasons that the judge
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concurred that the appeal by Wilbert had no menit should be dismissed but thought that

the appeal by Protas should have been allowed.

In cases where reliance is made on circumstamiiderce facts from which inference of
guilt is drawn must be proved beyond reasonablébiddn the case oAlly Bakari and
Another v R. [1992] TLR 10 (CA) the Court of Appeal clearly stated that where the
evidence against the accused is wholly circumsthtiie facts from which an inference
adverse to the accused is sought to be drawn neuptdved beyond reasonable doubt and

must be clearly connected with the facts from whiahinference is to be inferred.

For further elaboration on circumstantial evidenead the following case#lulugole V. R
[1977] LRT n. 25; Enock Shamba V R (1968) HCD n. Zt Simoni Musoke V R [1958]
EA 715 (CA); R V Joseph (1946) 13 EACA 187; Somacy& R (1953) EACA 144; and
Makugire V R [1983] TLR 179.

5:3 Corroboration of Witnesses

According to section 143 of the TEA no particutamber of witnesses is required to prove
any particular fact. However there are circumstanocewhich corroboration is, from the
nature of the case, essential or the law spedyigabvides that evidence of one witness
cannot form the basis of a conviction unless it baen corroborated in some material
particular. As for the later situation a good exéamp evidence of a single witness in charges
under sections 104 and 105 of the Penal Code. Amant the requirement of law there have
developed rules of practice, which have attainedftince of law, requiring corroboration of
evidence in certain circumstances. Examples ofasdns of this nature include, dying
declarations, retracted and repudiated confessi@vilence of interested witnesses,
identification by single witnesses where the caoditfor such identification are not
favorable etc. The requirement for corroboratiomdd asine qua nonof accepting the
evidence in all cases. In some situations the laspemses with the requirement of
corroboration if the court is satisfied that theéngss is saying nothing but the truth. A good

example of such a case is section 127(7) of the TWAere, in sexual offences,
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uncorroborated evidence of a child or the victimtlud sexual offence may be accepted as

sufficient evidence for a particular offence.

Before getting into specific cases let us examimernheaning and rationale of corroboration.
In its simplest form one can say that corroboratgavidence tending to confirm some fact
of which other evidence is given. Lord Reid in ttase oDPP V Kilbourne [1973] AC 729

at p. 750 once elaborated that when in the ordia#feyrs of life one is doubtful whether or
not to believe a particular statement one natulalbks to see whether it fits in with other
statements or circumstances related to the paaticalse; the better it fits in the more one is
inclined to believe it. The doubted statement igalworated to a greater or lesser extent by
other statements or circumstances with which stifit In another case & V Baskerville
[1916] 2 KB 658the court said:

“...We hold that evidence in corroboration must bdependent testimony which affects the
accused by connecting or tending to connect hirh thi¢ crime. In other words, it must be
evidence which implicates him, that is which caondy in some material particular, not only
the evidence that the crime has been committedalbatthat the prisoner committed it...the
corroboration need not be direct evidence that #oeused committed the crime; it is

sufficient if it is merely circumstantial evidenafehis connection with the crime...”

However mere opportunity is not corroboration withanore. The essence of corroborative
evidence is that one creditworthy witness confinvigat another creditworthy witness has
said. To be capable of amounting to corroboratiadesnce must not only be relevant and
admissible but also credible and independent. €gairement of independent evidence was,
for example the subject in the caseRo¥ Whitehead [1929] 1 K B 99 (C.C.A.where the
accused was charged with unlawful intercourse waiirl under sixteen years of age. The
judge directed the jury that the girl’'s story wagpable of being corroborated by the fact that
she had complained to her mother several montks @if¢ alleged offence as an immediate
result of which the mother accused the defendahbwing the appeal against conviction
Lord Hewart C.J. held that this evidence was ngabée of amounting to corroboration

because it emanated from the girl herself. He adldatin order for evidence to amount to
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corroboration it must be extraneous to the witngke is to be corroborated. In summary
evidence amounting to corroboration may be defitineh, as evidence, which is relevant,
admissible, credible, and independent and whicler{minal cases) implicates the accused in

a material particular.

Other important principles regarding corroboratidrevidence include:

a) Where the complainant is of unreliable characterotmration is desirable
Mohamed Musoma v R [1989] TLR 227 (HC).

b) Evidence of persons who have their own interestetge cannot corroborate
the evidence of othersAsia Iddi v R [1989]TLR 174 (HC).

c) Evidence which needs to be corroborated cannoblosorate other evidence
Mkumbwa Said omar v SMZ [1992] TLR 365 (CA).

d) Confession of a co-accused must be corroboratedréoefounding a
conviction on it— Thadei Mlomo and others v R [1995] TLR 187 (CA).

e) Courts look for corroboration when, in the lightaif the evidence, a witness
is worthy of belief. The purpose of corroboratiennot to give validity or
credence to evidence which is deficient or suspecdtcredible but only to
confirm or support that which as evidence is sidfit and satisfactory and
credible - Mbushuu alias Domonic Mnyaroje and Another v R [195]
TLR 97(CA).

For further analysis on corroboration read theofsihg casesishwarlal Purohit V R
[1963] 9 EACA 58; Lenton V R [1963] EA 9 and Mansuk V R (1971) HCD n. 440.

A number of points have traditionally been madevnfir of a general corroboration

requirement. The most outstanding include the vahg:

* Such a rule prevents a man of honor from beindgralgsd by the assertions of a

single rogue.
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» The second justification is based on what Montesggaid: ‘ reason requires two
witnesses: because a witness who affirms, and t§ pacused who denies, makes

assertion against assertion, and it requires d thiturn the scale.’

A general corroboration rule protects the innodsettause * it is hard for two or so

to agree upon all circumstances relating onto afgéto thwart one another.’

As indicated above there are a number of situatieqairing corroboration. We shall revisit

a few examples.

5:3:1 Accomplice
It is not easy to define an accomplice. However attempted definition was given in the
case oDavies V DPP [1954] AC 37& which the court said:

“...it would appear that the following persons if leal as witnesses for the prosecution have

been treated as falling within the category:

) ...persons who ar@articipes criminis in respect of the actual crime charged
whether as principals or accessories before orr aftte fact or persons
committing, procuring or aiding and abetting...

(i) Receivers have been held to be accomplices ofdhiom whom they receive
goods on the trial of the later for larceny...

(i)  Where X has been charged with a specific offence garticular occasion and
evidence is admissible, and has been admittedsdfdving committed crimes of
this identical type on other occasions, as prowysiem and intent and negating
accident; in such cases the court has held thatlation to such other similar
offences, if evidence of them were given by parteethem, the evidence of such
other parties should not be left to the jury withawvarning that it is dangerous to

accept it without corroboration...
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...in both of these cases (2) and (3) a person rpatrey or necessarily a party to
the substantive crime charged was treated as aomaptice for the requirement

of warning.

In short three groups of people are classifiedcasraplices namely persons who participate
in the crime whether as principals or accessoréderb or after the fact; receivers of stolen
goods and when evidence is admissible that thesadcwook part in crimes on other
occasions as proving system or intent or as naggtaccident, then those who took part In
such crimes are accomplices. This position wasicoall in East Africa in the case of
Githae s/o Gathigi and Anor V. R (1956) 23 EACA 440

However, a person who merely acquiesces in whiaappening or fails to report a crime is
not an accomplice. In the casekKdmau V R [1965] EA 501 the Court of Appeal stated at
p. 509:

“...It follows from these authorities, in our vievinat while a person who aids and abets the
commission of a crime or assists the guilty persmrescape punishment is always an
accomplice, a person who merely acquiesces in vghaappening or fails to report a crime

is not normally an accomplice but the weight togbeen to such person’s evidence will vary

according to the reason for acquiescence...”

Under section 142 of the TEA an accomplice is a metent withess against an accused
person and conviction is not illegal merely becaiisproceeds upon an uncorroborated
testimony of an accomplice. For a clearer explanmatin this read the case lBdnuel V R
[1989] TLR 22. An accomplice is a guilty associate in crime. Thahe&sreason courts have
warned against the dangers of relying on uncoriatiedrevidence of an accomplice. It is also
a settled principle of practice to require corraiimm of the evidence of an accomplice and

this rule of practice has virtually assumed thedaof a rule of law.

In the case oPascal Kitigwa V R [1994] TLR 65(CA) he appellant, together with two
others, were jointly charged and convicted of rapbeith violence by the llala District
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Court, and sentenced to thirty years imprisonmadtarporal punishment. His appeal to the
High Court was unsuccessful. He appealed furthénedCourt of Appeal complaining that it
was unfair for the Trial Magistrate to proceed witle hearing of the case after the defense
advocate had left, without giving the applicantaoportunity to get another advocate. He
also argued that it was wrong for the trial coorconvict on the evidence of a co-accused.
The Court of Appeal of Tanzania held as followstlie second accused in the trial court was
an accomplice: a participant to the crime charg@@devidence from a co-accused as in this
case is accomplice's evidence and a court may coow accomplice's evidence without
corroboration if it is convinced that the evidensdrue, and provided it warns itself of the
dangers of convicting on uncorroborated accomilieeidence; (iii) although the law does
not say that conviction on uncorroborated accorefdievidence is illegal, it is still unsafe, as
a matter of practice, to uphold a conviction casedhe uncorroborated evidence of a co-
accused; and that (iv) corroborative evidence negittumstantial and may well come from
the words or conduct of the accused and, in thise,cdhe appellant independently

corroborated the evidence of the co-accused.

An important question is whether a police spy otajeis an accomplice and whether his
evidence requires corroboration. Htabib V R (1934) 1 EACA 191 the court said that on
the authority of cases decided in England, Indid Bast Africa a witness found to be a
genuine police spy is not an accomplice and thezefibes not require corroboration.
However where a police decoy is directly interestethe subject matter then his evidence,
as a matter of practice, requires corroboratiore e cases dflohamed Katindi v. R
[1986] TLR 134 and Davda v R [1965] EA 2Q1O0ther cases dealing with the issue of
corroboration of accomplice evidence generallyddelSaidi Hatibu v R [1982] TLR 353;
Selemani Rashidi v R [1981TLR 257; and Geofrey James Ihuya and Others v R [18D]
TLR 197.

Another important issue is the extent of proof isgfi The degree of corroboration varies
from case to case and in some cases corroboratioot iessential. For example in the case of
R v Wanjerwa (1944) 11 EACA 93the witness was a participator in a crime of muide

that she had mixed poison in a neighbor’s food. I&te however, done so believing that the
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poison was medicine, which could bring about dieor€he court held that since she was
only an accomplice in a very secondary sense addoban actuated by relatively innocent

motives corroboration of her evidence, though déde;, was not essential.

Another important question is: why has accompligcel@ence traditionally been thought to
present dangers? A number of reasons have beefopudrd. Some of the include the

following:

*That where a person wishes to suggest his/her @muec or minor participation

he/she normally transfers the blame to others.

*That even if a person is certain to be found guilgfshe may seek avoidance or
reduction of his punishment by drawing the lenien€yhe court on the ground that

he/she is not alone to blame.

«|It often happens that an accomplice is a frienthose who committed a crime with
him, and he/she would much rather get them outaeitie and fix an innocent man

than his/her real associates.

* There is a notion found in older (English) cased & morally guilty witness should

not be believed because he is a confessed or pooweuthal.

The last important question is: what is the evidémalue of accomplice evidence and under
what circumstances can a court act upon it in tieeace of corroboration? This issue was
elaborated in the case bfarjoria v R [1972] EA 10 (CA)where the Court of Appeal said,
at p. 16:

“...That of course will depend on the background airdumstances of each case or there

may be no corroborative evidence available. In sanhevent the court will have to decide
whether to reject the accomplice evidence or wheithes one of those exceptional cases
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where the accomplice evidence is so cogent andblelithat the court would, after warning

itself, be prepared to base a conviction on it...”

Other cases dealing with such cases Krehingwi v. R (1909) 3 EAPLR landR v
Wanjerwa (1944) 11 EACA 93.

5:3:2 Dying Declaration

In homicide cases, statements made by person® deteased, are admissible to prove the
case and circumstances of the person’s death. Ulbstasice of the law relating to dying
declarations was covered in lecture 6 of part dree concern of this part is the issue of
corroboration of dying declarations. A dying deateon is a piece of untested evidence and
must, like any other evidence, satisfy the couat thihat is stated therein is un-alloyed truth

and the whole truth and that it is absolutely $afact upon it.

What is important to understand is the fact tharehis no rule of law demanding the
corroboration of a dying declaration. Corroboratioeed only be sought for where such
declaration suffers from any infirmity. As long @ court is satisfied that the declaration is
a truthful version of what happened there is ncstjoe of further corroboration. However, it
is only on rare occasions that such evidence wbeldcted upon without corroboration. See
the cases AR v Eligu s/o Odel and Anor (1943) 10 EACA0; R v Muyovya Bin Msumu
(1939) 6 EACA 128 and Pius Jasunga V R (1954) 21 EA 331.

The danger of relying on a dying declaration i$ ey in the fact that the deceased, who
cannot now be cross-examined on his declaratiory h@ve been uncertain or actually
mendacious in his statement but that he may, idadeg the identity of his assailant,
sincerely believe his statement to be true andilyéact, have been mistaken. For this reason
there has developed a rule of practice that a dgedlaration should be corroborated before
it can be acted upon. This was clearly stated enctise oR v Joseph Ngaikwamd1977]
LRT No. 6.

Page 196 of 198



In the case oR v Rutema Nzungu (1967) HCD N. 44%he accused was charged with
murder. The deceased was stabbed about midnigdnt imn-lit room. Another person who
was sleeping in the room and the deceased’s motter,lived nearby, both testified that
they were awakened by the cry of the deceased ‘tha: Rutema Nzungu who had killed
me.” Both witnesses testified that they recognitieel accused as he was running away.
Accused presented witnesses who supported his Hiddi he was drunken and asleep in his
own house on the night of the killing. In this cake court held that it is a rule of practice
that there must be corroboration for a dying detian. It added that in the present case it
was unlikely that either the deceased or the othiaresses had adequate opportunity to

recognize the accused and there was no adequatdation.

In yet another case & v Marwa (1968) HCD n. 473the victim was found lying on the
floor of a house with a number of wounds, includamgwollen wound on the back of his
head. He made a statement naming the accused astdiker. Later, at a dispensary, he
repeated the statement. He subsequently died.vitleree showed that his death was due to
compression of the brain caused by a blood cldt lthd formed on the inside of the skull
beneath the bruise on the outside. The wound nmaws heen caused by a heavy object and
inflicted with great force. In its judgment the cbstated a number of things relating to the

corroboration of dying declarations:

i) Corroboration of a dying declaration can eitheciveumstantial (citingR v Said
s/o Abdulla (1945) 12 EACA 6Y or through the conduct of the accused if a clear
declaration is made in the presence of the acc(wadg Mbingu v Uganda
[1965] EA 71 or by direct evidence.

i) The weight to be given to such evidence dependgadnus circumstances such
as the circumstances in which the statement wag ntlae effect of the wound on
the maker; and the state of the memory and intellépower of the maker.

i) Mere repetition of the same statement is not ewdenf its truth, but only an
indication of consistency of the maker’s belietif@ R v Muyovya Bin Msuma
(1939) 6 EACA 128).
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iv) The fact that the deceased repeated the allegeim&at would not necessarily

indicate that he was sound in mind when he made it.

You can study on your own other areas needing boration in some situations such as

unsworn evidence of children and others.

5:4 Conclusion

The requirement of corroboration of circumstanggidence in certain situations does not
mean that it is evidence of a weaker kind. Circamisal evidence is as good as direct
evidence provided that all the requirements of [tve are met. The same is true in other
situations where corroboration is required. Theppse of the law and practice in such

situations is to ensure that justice is done.
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