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Preface

Labour law is no longer the trendy subject to research and teach it 
once was. In Europe the golden period of labour law lies squarely in 
the 1960s (at a national level) and in the 1970s (at the supranational 
level of what was then called the European Economic Community). 
Today the bright young minds of legal scholars with a social con-
science tend to be focused on areas such as environmental law or, 
even more in vogue, refugee law and international human rights. 
Labour law, as a major object of study in its own right, risks rapidly 
becoming a relic of the past. 

At one level this book has been written by way of a nostalgic 
reflex. It retraces the birth and subsequent growth, especially after 
World War II, of labour law as an autonomous academic discipline. It 
demonstrates the gradual fall from grace of labour law as a 
Sonderdisziplin (‘special discipline’)—as the Germans would have it, 
commencing with the deregulation movement of the 1980s but con-
tinuing long after Reaganomics and Thatcherism gave way to the new 
buzz words of ‘globalisation’ and ‘international competitiveness’. 
However, the purpose of this book is not to add to the existing litera-
ture of tirades against the free market. Publications with such 
suggestive titles as Travail flexible, salariés jetables1 (Flexible Work, 
Throw-Away Employees), edited by French economist Michel Husson, 
while undoubtedly thought-provoking, can be overly negative and 
needlessly cynical.

Instead, Death of Labour Law? seeks to invite constructive 
debate about the relevance of labour law in shaping the social fabric 
of the Western industrialised world for the twenty-first century. The 
book has been written in the firm belief that labour law, even when 
defined narrowly in terms of employee protection law, must continue 
to have a role that is equal in importance, rather than merely subser-
vient, to the perceived imperatives of a globalised economy. Civilised 
society, now and into the future, depends on a proper balance between 
stability and flexibility. In Europe a newly coined term in this regard  
is ‘flexicurity’. This term represents the focal point of an influential 
Green Paper by the European Commission on modernising labour 
law in the twenty-seven member states of the European Union. 
Parallels can be drawn with the legislative reform agenda of the  
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Rudd-Gillard administration in Australia where a revamped system of 
collective (workplace) bargaining is meant to operate against the 
double backdrop of a ‘reinforced’ floor of statutory employee entitle-
ments and a ‘modernised’ award system.

For an Australian audience the immediate relevance of the book 
derives from the ‘Forward with Fairness’ approach to the labour law 
reform agenda of the Rudd government. New Zealand readers, for 
their part, may wish to peruse this text against the backdrop of par-
ticularly challenging parliamentary elections faced by the Labour-led 
coalition of Helen Clark in late 2008.

When writing an initial draft of the manuscript I had occasion 
to test some of my ideas on some unsuspecting, yet willing partici-
pants in a summer course organised by Louisiana State University at 
the University of Lyon III in France. I am grateful to then Chancellor 
Costonis for this opportunity. A visiting professorship to teach com-
parative labour law at the University of Virginia allowed further useful 
feedback and fine-tuning. I also wish to put on record my sincere 
appreciation of the warm hospitality received from European col-
leagues at the University of Leuven over many years. 

Melbourne, Solstice Day, 2008

Notes
1 Husson, Travail flexible, salariés jetables. Fausses questions et 

vrais enjeux de la lutte contre le chômage.



Chapter 1

Comparative Study of Labour Law:  
The Proverbial Apples and Oranges?

During twelve years in office from 1996 to 2007 the Howard govern-
ment substantially rewrote the statutory framework of industrial  
relations in Australia. The introduction of Australian workplace agree-
ments, in particular, epitomises the radical nature of the change on 
both a legal and a philosophical plane. Questions arise as to the impli-
cations for the field of labour law. Has Australia gone too far in pro-
moting the interests of the individual (whether business or worker) 
over the collective? How do Australia’s workplace relations reforms 
relate to the debate about labour law flexibility internationally? Do 
the Australian reforms reduce labour law to a mere tool for the regula-
tion of the labour market? Are these reforms simply a sign of the 
times, with its increased emphasis on individualism and self-reliance, 
regardless of which political party happens to be in power? The indus-
trial relations policy of the Rudd-Gillard government does not 
envisage an unqualified return to the pre–Work Choices era. This sug-
gests a more permanent shift in the labour law landscape of Australia. 
Is this the end of labour law as we know it?

The purpose of this book is to reflect on the state of contempo-
rary Australian labour law from a comparative perspective. There are 
clear benefits in adopting a comparative approach to the study of 
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domestic law. This approach allows the researcher to take distance.  
It in turn helps sharpen the focus. As Otto Kahn-Freund, the doyen of 
comparative labour law once put it:

One of the virtues of legal comparison is that it allows a 
scholar to place himself outside the labyrinth of minutiae in 
which legal thinking so easily loses its way and to see the 
great contours of the law and its dominant characteristics.1

It is by looking at one’s own legal system through the eyes of, in effect, 
an outsider that the otherwise seemingly obvious may become ques-
tionable. At the very least comparativism allows one to see where 
one’s own legal system fits in, if at all, internationally. The information 
and knowledge thus acquired may even lead to law reform, although 
the intrinsic value of the comparative method does not depend on 
this actually occurring. From the outset a note of caution seems 
appropriate, though. To study law from a comparative perspective is 
never a straightforward proposition. The discussion below shows  
why the comparative study of labour law tends to be particularly 
problematic.

Labour Law: The Poor Cousin of Comparative Law
Early precedents as regards the study of foreign laws and the use of 
the comparative method can be found in the writings of Plato and 
Aristotle. It has also been suggested that comparative research pre-
ceded the drafting of the XII Tables for Rome. Montesquieu’s L’Esprit 
des Lois was similarly based on comparison. But the development of 
comparative law as a legal discipline in its own right is relatively 
recent. It is only from the nineteenth century onwards that the term 
‘comparative law’ has become established. As a consequence there 
remains ample scope for trial and error in the design and practical 
application of various approaches to the comparative method.2

Europe led the way.3 The first meeting of the International 
Congress for Comparative Law was held at the instigation of Lambert 
and Saleilles in Paris in 1900. Neither the venue nor the timing proved 
entirely accidental. That year the World Exhibition was held in France 
and there existed a quasi-absolute faith in progress generally at the 
start of the new century. This spirit did not leave the legal community 
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untouched, hence the dream of a new world law: a common law of 
mankind (droit commun de l’humanité). The task of comparative law 
then was to help create this new legal order.

Contrary to other fields of law—contracts or torts, for example—
comparative law has no predefined contents or subject matter. 
Rather, comparative law essentially represents a particular approach 
to the study of law. In other words, comparative law is a method 
rather than a subject. The French and German translations of the 
label ‘comparative law’—droit comparé and Rechtsvergleichung, 
respectively—capture the essence of comparative law rather better 
than their equivalent in the English language.

In principle, the comparative method can be applied to just 
about any established field of law. In labour law, however, problems 
tend to surface almost immediately. The concept of legal families has 
evolved into a major classification device available to comparative 
scholars when studying legal systems that display certain common 
features. Unfortunately, this device is of limited assistance when 
dealing with labour law. The labels of civil law and common law—the 
two most important legal families in the Western world today—tradi-
tionally allow for legal systems to be distinguished in terms of their 
private law dimension only. The usefulness of these labels in areas 
beyond private law, including labour law, is marginal at best.

By way of clarification it must be recalled that the classic 
European legal codes, the French Code civil of 1804 and the German 
Bürgerliches Gesetzbuch of 1896 in particular, while claiming to be 
all-encompassing as to their contents, are effectively restricted to the 
domain of private law. The primary focus of these civil codes is  
on relationships among private parties. Thus the core provisions  
governing contract law and tort law, for example, have been tradi-
tional features of civil codes throughout Europe. Public law, on the 
other hand, because of its emphasis on regulating the relationship 
between the state and the citizens thereof, largely escapes the reach 
of the grand nineteenth-century codes. Instead the legal rules of  
constitutional and administrative law typically are contained in legis-
lation outside the code. Labour law does not really fit in either 
category of law.

Of course, to the extent that the individual employment rela-
tionship is legally founded in contract, labour law might justifiably be 
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viewed as forming part of private law. But, even so, labour law in 
Europe is essentially a post-codification development. Further, the 
regulation of large parts of contemporary labour law is more in the 
nature of public law anyway. The collective dimension of labour law, 
in particular, ranging from the legal regulation of trade unions, works 
councils and employment courts to the extended binding effect of 
collective agreements beyond the immediate bargaining parties, is 
what gives labour law in that part of the world its specialist flavour. In 
France, for instance, even a constitutional dimension attaches to the 
right to strike! Little wonder, then, that not even an in-depth study or 
understanding of legal families, along civil law and common law 
lines, is likely to yield much insight when dealing with matters of 
comparative labour law.

Nationalism need not be an impediment to comparative study, 
parochialism almost invariably is. It may be trite to observe that legal 
systems ultimately remain the fundamental expression of their own 
national identity. Yet, nationalism—even in the patriotic sense of the 
word—and comparativism are by no means mutually exclusive con-
cepts. In Europe the codification movement and national identity 
building went hand in hand. But, once in place, the various European 
codes provided a strong basis and reference point for legal compara-
tive study during much of the twentieth century. The problem of 
parochialism in labour law is of a different nature.

From time to time it has been suggested, arguably correctly, that 
labour law, perhaps more than any other area of law, tends to be 
peculiarly parochial. By this it is meant that labour law is often shaped 
by features that are uniquely local. Historical, political, economic, 
cultural and social factors all combine to give labour law its special 
shape and flavour. In the process it risks turning comparative labour 
law research into a hazardous enterprise. Specifically, in order to 
understand fully why any given system of labour law displays certain 
specific features, intimate familiarity with the broader context can be 
of paramount importance.4

Of course, to some extent the above observation applies to  
other areas of law as well. But the problem of parochialism easily 
becomes magnified when dealing with labour law. Take, for example, 
the comparatively narrow scope for lawful industrial action in 
Australia and New Zealand, even where strikes or lock-outs occur  
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in the pursuit of legitimate collective bargaining. History, rather than 
ideology, provides an explanation for this state of affairs. Indeed, 
widespread public condemnation of the open strife that occurred in 
the streets of many cities and towns throughout the early part of the 
1890s triggered an unequivocal government response on both sides 
of the Tasman Sea. As a result industrial disputation was compulso-
rily removed from the streets and handed to a newly established 
specialist public body—the Arbitration Court—entrusted with wide-
ranging conciliation and arbitration powers. Protection of the public 
interest remained the primary yardstick for the exercise of these 
powers until the close of the twentieth century. Not even the move 
away from compulsory arbitration towards a system of ‘free’ collec-
tive bargaining in recent years has quite managed to remove the 
shackles of the past. A fuller treatment occurs in the context of  
the discussion on deregulation later in this book.5

Comparativism and Australian Labour Law
Some four decades ago Kahn-Freund delivered a brilliant submission 
to the effect that ‘comparative law has long ceased to be a purely aca-
demic pursuit’.6 And it was his firm expectation that ‘a moderate 
familiarity with comparative methods and a measure of comparative 
“know-how” may in due course become part of the necessary equip-
ment of an English lawyer’.7 Intriguingly, for most of the twentieth 
century the Australian—and, for that matter, the New Zealand—
system of compulsory conciliation and arbitration represented a 
landmark for the international legal community and many labour law 
scholars from abroad expressed fascination with what was then a 
unique system for the prevention and resolution of industrial dis-
putes.8 How things have changed. Today stability is no longer the hall-
mark of Australia’s labour laws. But even prior to the enactment of  
the Workplace Relations Act 1996 (Cth) it could be observed that the 
desirability and indeed the necessity of undertaking comparative 
study in Australia increases in line with the ever-increasing ‘volatility’ 
of the regulatory system of industrial relations.9 It must indeed be 
remembered that the 1996 legislation builds upon reforms introduced 
under a Keating (Labor) administration in 1993. At the time I suggested 
that ‘history may prove that the Industrial Relations Reform Act  
1993 (Cth) constitutes a crucial factor in reconsidering Australia’s 
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commitment to the compulsory arbitration model’. In light of the 
nature and extent of the subsequent reforms under Howard, culmi-
nating in the infamous 2005 amendment on Work Choices, it seems 
appropriate to set out the extract in full:

The federal reforms of 1993 warrant closer examination. 
Important changes to the regulatory framework of industrial 
relations have been identified by commentators to include a 
move towards a collective bargaining system as well as the 
insertion of a new ‘individual rights’ flavour into the legisla-
tion. The move away from primary reliance on centralised 
arbitration for the resolution of industrial disputes arguably 
brings Australia in line with its trading partners in America 
and Europe. In particular, the introduction of concepts like 
the duty to bargain in good faith and the right to take indus-
trial action for purposes of securing a successful outcome to 
each bargaining round, are eminently suitable for cross-
national comparisons so as to assist in determining their 
meaning and scope. Similarly, the ‘individual rights’ compo-
nent of what remains, in essence, a collective piece of labour 
legislation calls for a re-assessment of the relationship 
between the individual and the collective components of 
labour law. Here again, several Western European systems of 
labour law may offer guidance as to how to use individual 
employment rights effectively in order to raise the threshold 
for collective bargaining. At the same time the respective 
functions of the formal legislature (the Parliament) and the 
social legislature (the bargaining parties) may need to be re-
examined as well. The European experience shows that the 
gap left by the ever-diminishing emphasis on award protec-
tion cannot be adequately filled by collective bargaining 
alone. Paradoxically, perhaps, it follows that an increased 
emphasis on collective bargaining goes hand in hand with 
the need for greater parliamentary vigilance to ensure that 
overall living and working standards remain acceptable.10

The sentiments expressed in the above quote remain as pertinent 
today as when they were first formulated in 1995. 
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The Comparative Method: Benefits and Pitfalls
The comparative study of labour law may be difficult, but it is not 
without its rewards. At a most basic level, comparative law as an aca-
demic pursuit never fails to satisfy one’s intellectual curiosity and 
hunger for knowledge—both as regards domestic and foreign legal 
systems. From this general perspective the comparative study of 
labour law may therefore justifiably be contemplated for its own sake, 
that is, as an exercise in its own right. André Tunc, a celebrated French 
comparative scholar, describes this benefit of comparativism in exu-
berant terms of an enrichment and an opening-up of the mind (la 
culture et l’ouverture d’esprit).11 

Less idealistic perhaps, and certainly much more pragmatic, is 
the pursuit of comparative law for purposes of guiding domestic law 
reform. Historically, this has been a primary incentive for comparing 
different legal systems especially, and somewhat intriguingly, in the 
legal family of the common law.12 Zweigert and Kötz, two other 
(German) gurus of comparative law on the Continent, refer to ‘legis-
lative comparative law’—where foreign laws are examined for 
purposes of drafting new national laws—as one of two distinct ‘roots’ 
of comparative law.13 Of course, the wider goal of international unifi-
cation of the law worldwide—much in vogue at the end of the 
nineteenth century—may seem a rather naïve ambition at present, 
the current climate of globalisation notwithstanding. Regional har-
monisation, on the other hand, may be a less futile aspiration. The 
establishment of a European Economic Community in 1957 has pro-
vided a trigger for the harmonisation and/or co-ordination of national 
legislation in a whole range of areas beyond the (original) economic 
domain. Fifty years on, the results of this process of ‘communitarisa-
tion’ directly affect the national legal orders of twenty-seven member 
states in the European Union (EU).14

At this side of the world no such stellar progress can be reported. 
Certainly, the ambitions of APEC (Asia-Pacific Economic Cooperation) 
are modest ones and, on a much smaller scale, even the potential of 
the Closer Economic Relations (CER) initiative between Australia and 
New Zealand remains largely untapped. Furthermore, Kahn-Freund’s 
classic warning about the problems associated with the so-called 
transplantability of foreign law must always be heeded.15 The con-
struct of transplantability operates from the assumption that not all 
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aspects of foreign law are equally suited to exportation. To paraphrase 
Kahn-Freund, it is easier to transfer a mechanical part of a car (say, 
the carburettor or a wheel) successfully than to transfer part of a 
living organism (the cornea of an eye or a kidney, for instance). Even 
allowing for breathtaking advances in modern medicine, Kahn-
Freund’s basic point remains valid. A careful consideration as to 
which aspects of foreign law are most suitable for importation into 
the domestic legal scene continues to be of the utmost importance if 
the risk of ‘rejection’ of the foreign part by the receiving body is to be 
minimised. In light of the earlier observations about its parochial 
nature, the problem tends to be particularly acute in the domain of 
labour law. For example, it may seem a relatively straightforward 
(albeit financially onerous) proposition to copy the generous annual 
leave entitlements of German workers into Australian labour law.16 
Much more risky would be, again by way of example, a transplanta-
tion of the German model of employee representation on the 
supervisory boards of companies. So-called institutionalised forms 
of employee representation in Europe are indeed premised upon a 
fundamental assumption that at least some commonality of interests 
exists between workers and management.17 The labour law systems 
of common-law based legal systems, including Australia, often 
assume the opposite.

The distinction between ‘organ’ transplants and transplants of 
‘mechanical parts’ is easier to state than to apply. The reader is there-
fore urged to be mindful when perusing the material in this book.  
A separate but related difficulty concerns the comparative method-
ology. As comparative law is a relatively young discipline, its 
methodology continues to evolve. Two principal approaches to com-
parative study have attained some prominence to date. They can be 
labelled the institutional and functional approaches to comparative 
study.18 The institutional approach is relatively formalistic in that it 
generally does not look beyond the particular institution, concept or 
rule that forms the subject of comparative study. In contrast, the 
functional approach seeks to take into account the substantive, 
underlying reasons for the existence (or absence!) of any such institu-
tion, concept or rule in each of the legal systems being compared.

Conventional wisdom has it that, by and large, the functional 
approach is to be preferred because of the richer results it yields. 
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However, it need not follow that the institutional (or formal) approach 
lacks merit. As has been argued elsewhere, while each method may 
reflect a different level of comparative inquiry, that does not mean 
that one method is automatically superior to the other. Take, for 
instance, the presence of labour courts in Western Europe.19 These 
owe their origin to the probiviral court or conseil de prud’hommes 
(literally: court of wise men) set up at Lyon pursuant to a Napoleonic 
law passed in 1806. Historically, the idea behind this type of court 
was to have certain labour disputes settled promptly and without 
great expense by a council composed of representatives of employers 
and employees.20 In a more contemporary context, the very existence 
of labour or employment courts can be viewed as reflecting a polit-
ical choice to award special treatment to the resolution of (justiciable) 
labour disputes as opposed to legal disputes in general, whereby the 
latter continue to be within the jurisdiction of the ordinary courts of 
law. This observation raises several issues for comparative scholars. 
Thus, it may be asked whether different degrees of specialisation exist 
among labour courts internationally. An institutional approach to 
comparativism allows that question to be addressed most adequately. 
Application of this first comparative methodology then entails an 
internal comparison of labour or employment courts in the various 
legal systems where they exist and yields useful information as 
regards, inter alia, court personnel, jurisdictional powers, appellate 
structure and representation of parties.21

When exploring the above example of labour courts somewhat 
further, it may be asked why these specialist courts are not omni-
present. They indeed appear absent in several systems of labour  
law, whether in Europe (the Netherlands and Italy are the two most 
notable instances) or beyond. By adopting a functional (or sub- 
stantive) approach the search can be turned towards functional 
equivalents of labour or employment courts. Here the discussion log-
ically extends to the North American system of personal grievance 
administration (involving private arbitrators) or, in Australia, the role 
of the Industrial Relations Commission and Federal Court when 
asked to adjudicate upon dismissal disputes.

The European model of labour courts is discussed in some detail 
later in this book. The point that must be made here is that different 
approaches yield different information. In any event, the functional 
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approach is invariably more difficult: it presupposes that one is able 
to formulate the correct questions upfront. In the above example, the 
question is not simply in which legal systems labour courts exist. 
Instead, under the functional approach the question is which means 
are available for the peaceful resolution of employment or (more 
broadly) labour disputes. Similarly, it can be asked, under an institu-
tional approach, in which legal systems works councils and/or 
employees on supervisory boards are present. Under a functional 
approach, that question becomes a query into the various means 
available to employees for influencing the decision-making role of 
company management. It is a query that logically extends into an 
examination of the longstanding practice of enterprise bargaining in 
the United States or, closer to home, the traditional model of com-
pulsory conciliation and arbitration in Australia and New Zealand, 
including its progressive replacement with Australian workplace 
agreements.

This book will adopt a combination of the institutional and 
functional approaches.

Overview of Topics Selected for Discussion
Death of Labour Law? begins with some reflections on the definition 
of labour law. What does the notion of labour law stand for? What is 
the function of labour law? It seems appropriate to address these very 
basic questions at the outset, especially since the traditional answers 
have proven not entirely uncontroversial. Labour law is a relatively 
young discipline in academic terms. In Europe labour law was not 
really recognised as a subject worthy of study in its own right until 
after World War II. German scholarship, in particular, played a key 
role in its conceptualisation. Hugo Sinzheimer can be said to be the 
father of contemporary labour law, with Otto Kahn-Freund as his  
brilliant pupil. It was Sinzheimer who defined labour law in terms of 
employee protection law (Arbeitnehmerschutzrecht).

The central theme of Death of Labour Law? is that labour law in 
essence is, and continues to be, about employee protection law.  
Yet, at the start of the twenty-first century this concept of labour law 
as employee protection law is being questioned in some circles. 
Alternatively, labour law is being described as (merely?) an instru-
ment for regulating the labour market.22 In part, this re-formulation 
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of labour law is occurring in recognition of the use—or rather, use-
fulness—of labour laws as tools to promote domestic employ- 
ment opportunities and increase international competitiveness. 
Chapter 2 examines the current state of the debate about the raison 
d’être of labour law. In the process we briefly trace the history of 
labour law.

The best way to try and make sense of the current volatility in 
labour law regulation is to go back to basics. Chapter 3 sets the scene 
through its focus on the core concept of the employee. Employee 
status represents the cornerstone and the underlying rationale of 
labour law under the Sinzheimer approach. Various judicial tests for 
determining employee status have evolved over time. The distinction 
between employees and contractors, especially, can prove difficult. 
The problem here is not a purely legal one. At times the debate about 
employee status acquires a distinctly political dimension and the real 
question becomes who ought to be treated as an employee for pur-
poses of labour law protection.

Chapter 4 looks at various mechanisms for the official rep-
resentation and protection of employee interests in labour law.  
While unions constitute a traditional vehicle for the promotion of 
these interests, differences in the methods for selecting the collective 
spokesperson of employees exist internationally. A discussion of  
the American, European and Australasian approaches shows that 
each union selection device may not be entirely value-neutral. 
Employees in America, Australia and New Zealand, in particular,  
have to make do with relatively few statutory employee rights com-
pared with their European counterparts. The collective bargain- 
ing ‘stakes’ for employees in these countries are especially high. 
Continental European workers, by contrast, benefit additionally from 
so-called institutionalised forms of employee participation at the 
place of work.

When looking for alternatives, or rather supplements, to union 
representation, policy-makers on both sides of the Tasman from  
time to time examine two forms of institutionalised worker partic-
ipation in Europe. These are works councils and employee represen-
tation on the supervisory boards of companies. A high degree of 
interdependence typifies and conditions the effective functioning  
of each. Chapter 4 provides an overview of both institutions that  
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thus far have not been caught up in the deregulation and flexibility 
debate. 

Chapter 5 examines the role of specialist tribunals in the resolu-
tion of labour and employment disputes. That role differs depending 
on the type of dispute at issue. The jurisdiction of European labour 
courts typically evolves around the legal enforcement of individual 
(employee) rights. While their Australian and New Zealand counter-
parts historically operate from a radically different premise, it would 
seem that the contemporary evolution is towards a convergence of 
sorts with a European-style labour court.

Chapter 6 addresses the international scope of labour law. The 
main focus is on the regional dimension within the context of the EU. 
It is at this supranational level that the current debate about ‘flexicu-
rity’, explored in greater detail in the final chapter, must be situated. 
Chapters 6 and 7 help set the scene for that discussion. Chapter 6 
demonstrates how the tension between economic and social con-
cerns has shaped European labour law from its very inception. It also 
sketches the broader backdrop against which the EU’s infatuation 
with fundamental (social) rights must be placed. Parallels can be 
drawn with the deregulation movement in Australia and New Zealand, 
discussed in Chapter 7. The Transition to Forward with Fairness  
Act 2008 (Cth) and, in particular, the drafting of statutory minimum 
rights for employees—the so-called National Employment Standards 
in federal Australia—represent the latest phase in a move away from 
collectivism as the primary pillar upon which labour law is built.

The book concludes by reflecting upon the future of labour law. 
The focal point of the discussion is the Green Paper released by the 
Commission of the European Communities on 22 November 2006. 
Entitled Modernising Labour Law to Meet the Challenges of the 21st 
Century,23 its key feature is the notion of ‘flexicurity’. That term cap-
tures the universally applicable objective of balancing the need for 
flexibility in the labour market with the need for security by the var-
ious participants thereof. 
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Chapter 2

Labour Law: Subject or Method?

A major problem facing labour lawyers today is uncertainty about 
what the subject stands for. Questions are even being asked about 
whether there is a continuing need for labour law as a legal discipline 
separate from the general law of, in essence, contract and tort. These 
questions go to the very core of labour law. Why have separate rules 
for dealing with the employer-employee relationship? Why not make 
do with the general law of contract? Why have special rules to deal 
with unions? Why not deal with them in the same way as other incor-
porated societies or bodies? Broadly speaking, the debate in the scho-
larly community is between the purists or traditionalists, on the one 
hand, and the (self-proclaimed) pragmatists or realists, on the other 
hand. The purpose of this chapter is to present an overview and  
evaluation of the main arguments on either side. To provide some 
context for that discussion, the historical formation of labour law is 
sketched first.

Building Blocks in History
Conventional wisdom has it that the antecedents of contemporary 
labour law, and thus also the seeds for the current debate as to 
whether labour law constitutes a subject (in its own right) or a method 
(for regulating the labour market), can be found in the Industrial 
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Revolution and its aftermath. It must be borne in mind, though, that 
industrialisation reached various parts of the Western world at dif-
ferent times. When compared to the situation in Great Britain, indus-
trialisation arrived relatively late on the Continent. Somewhat 
paradoxically, the response of the legislature there was more readily 
forthcoming than in Britain. This leads Hepple to suggest that it would 
be wrong to assume too close a correlation between the advent of 
industrialisation in any particular country and the birth of labour  
law in that country.1 A more direct trigger for the birth of labour law 
may have been the economic recession that hit various parts of the 
world during the 1880s and 1890s. On the Continent industrialisation 
was in full swing at that time. The severity of the recession and the 
accompanying social unrest led to a questioning of the absolute 
freedom ideals promoted by the French Revolution a century earlier. 
Ultimately, the move towards what today is called labour law then 
occurred in response to the acknowledged excesses of economic and 
individual freedoms. In other words, the legal regulation of economic 
and social conditions has been intertwined from the very beginning 
of labour law.

France
As indicated above, the French Revolution of 1789 proved to be a 
momentous occasion on the Continent. It meant the end of the old 
order (Ancien Régime) and the abolition of the social and economic 
privileges previously bestowed upon certain classes—the nobility, the 
clergy and the bourgeoisie, in particular. The old corporations, guilds 
of artisans and merchants really, had to go. Instead, individual 
freedoms, including those of labour, commerce and industry, became 
elevated to quasi-absolute rights. In 1791 one of the revolutionaries 
was immortalised when his name was attached to a piece of legisla-
tion, the Act Le Chapelier, the essence of which was to suppress all 
forms of collectivism. Barely a decade later, that same philosophy of 
individualism became enshrined in the much-celebrated civil code 
(Code civil des français) of 1804. The French Code civil continues in 
force today. When neighbouring Belgium gained its independence  
in 1830, the Code civil was adopted as the civil code for the Belgians. 
The 1804 code similarly continues to be a dominating force in shaping 
the legal system of Luxembourg. As well, the former Dutch civil code 
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(Burgerlijk Wetboek) of 1838 was largely, and often literally, based on 
the 1804 Code Napoléon.2 This focus by the legislature on freedom of 
the individual, together with a deeply held suspicion of anything  
collective, remained by no means confined to France alone. It was 
this (legally enshrined) philosophy of individual freedom that ruled  
the day when the Industrial Revolution reached the Continent in the 
latter half of the nineteenth century. 

The Code civil predates the large-scale industrialisation of 
France by some fifty years or more. While it contains more than 2000 
provisions, only two are devoted to labour law. Neither provision is 
particularly groundbreaking, which is not surprising in light of the 
sentiment prevailing at the time of drafting. A general (but direct)  
reference to labour law can be found in Articles 1780 and 1781. The 
latter provision was abolished well before the country celebrated  
the Code’s first centenary.3 Article 1780 holds greater interest in that 
employees cannot commit themselves to serve the employer forever. 
Specifically, Article 1780 stipulates that one can engage one’s services 
for a period of time or for a specific task only.4 In essence, this means 
that an employment relationship cannot be entered into for life.  
This follows logically from the (revolutionary) principle of freedom of 
labour and the associated abolition of personal servitude or ‘forced 
labour’5 in the wake of the French Revolution.

Interestingly, once industrialisation had gained momentum, 
growing concern about abuse of the individual freedom ideals by the 
employer led to follow-up legislation rather swiftly. Pursuant to a 
French Act dated 27 December 1890, several paragraphs were added 
to the original text of Article 1780 Code civil. Their combined effect 
was to confirm the legal validity of so-called open-ended employ-
ment contracts, that is, contracts that do not specify in advance the 
length of their duration. This type of individual contract constitutes 
the backbone of contemporary employment law. An important pro-
viso allowed either party to elect to bring the contract to an end, at 
any time, unilaterally. Currently, the terminating party is expected to 
give advance notice. Back then the legislature sought to protect the 
interests of the non-terminating party (often, but not always, this 
would have been the employee) by stipulating that the exercise of the 
option to terminate triggered an entitlement to financial compensa-
tion. All in all, though, it is clear that, whereas at first the promotion 
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of individual freedom led to the abolition of lifelong personal 
serfdom, (admittedly, rudimentary) dismissal protection laws were 
already in place by the close of the nineteenth century.6

Belgium: A Variation on the French (and German) Model 
Concern for the protection of individual employees against arbitrary 
employer behaviour in Belgium similarly led to the enactment of  
special legislation to deal with individual employment contracts as 
early as 1900. The focus of the Act of 10 March 1900 concerning the 
Individual Employment Contract did not remain confined to matters 
of employee protection against dismissal. But, even then, the drafters 
of the Belgian Act were at pains to stress their limited ambitions.  
The Act was not to be a comprehensive employment code. It was not 
intended to move away from the ideals contained in the civil code, 
especially not the legal consecration of individual liberty and equality. 
Rather, the declared objectives of the 1900 legislation were, on the 
one hand, to fill some of the gaps in the civil code and, on the other 
hand, to provide greater clarity and promote legal certainty through 
the removal of certain (unspecified) ‘ambiguous customs and habits’ 
that prevailed at the time.7 

Such false modesty! Yes, it is true that the 1900 Act did not cover 
all employees in Belgium. Its personal scope of application centred 
on, in essence, labourers active in the new factories. So-called white-
collar workers (as distinct from blue-collar workers), were excluded 
as well as artisans and domestic servants. These categories of em-
ployees had to wait until after the end of World War I before being 
absorbed by the protective legislation. On the other hand, the Act 
provided a statutory definition of the employment contract, reiter-
ated the prohibition on lifelong contracts, listed the various rules  
of evidence permissible in employment matters, stipulated how 
wages were to be calculated, and stated how claims under the 
employment contract expired in time. Further, the Act contained a 
(non-exhaustive) list of rights and obligations bestowed upon each of 
the parties to an employment contract. As for the employee, the core 
commitment to work was given expression through such specific 
obligations as a duty to obey lawful employer orders, keep factory 
secrets, and return work equipment at the end of the employment 
relationship. For his part, the employer had a legal obligation to pay 
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wages. In addition, the employer had to commit to behave as a good 
head of family (the famous bonus paterfamilias obligation originating 
in Roman law) which, among other things, translated into an obliga-
tion to ensure the health and safety of the worker, look after any tools 
owned by the worker, allow time for workers to perform their reli-
gious—Belgium was a fiercely Catholic country at the time—and civic 
duties, and provide a certificate (not quite a reference) upon request 
at the end of the employment relationship that would allow the 
worker to seek alternative employment elsewhere. 

Given the early timeframe of the legislation, the above list of 
reciprocal rights and duties is squarely impressive. On top of all that, 
the 1900 Act contained a dozen provisions on the various ways in 
which these obligations came to an end. Noteworthy are provisions 
that stipulated how the length of a temporary employment contract 
was to be determined and the requirement of advance notice in the 
absence of just cause justifying instant dismissal of employees 
engaged on the basis of an open-ended employment contract. This 
type of statutory provision continues to form the core of Belgian  
dismissal law to date. The 1900 Act even stressed that certain events—
Article 28 is particularly progressive in that it made express reference 
to employer bankruptcy—need not signal the end of the employ-
ment relationship. Finally, incorrect application of the statutory 
termination provisions resulted in the payment of damages. Initially, 
the amount of compensation to be paid was fixed at half the wages 
that corresponded to the length of the (unexpired) notice period.8 
The following extract from an 1896–97 report by the House of Repre-
sentatives sums up the general sentiment of the legislature rather 
nicely:

Under a modern perception of the (employment) contract 
the labourer is not an object at the free disposal and abso-
lute control of the employer.9 

Germany
Germany only became a nation-state in 1871 under Bismarck. The 
drafting of a civil code, a prime instrument in the building of a 
national identity for the newly founded state, was only accomplished 
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thereafter. Completed in 1896, the Bürgerliches Gesetzbuch (here-
after: the BGB) took effect on 1 January 1900—largely for symbolic 
reasons. Unlike its French counterpart, enacted nearly a century  
earlier, the BGB tried to capture the past rather more than project  
the future. In practical terms, it shows that both the French and the 
German civil codes are very much products of the nineteenth cen-
tury. It helps explain why the German code also placed its faith in 
individual freedom and ‘the belief that the general good would spon-
taneously ensue from the interplay of economic forces provided that 
the state did not interfere’.10 According to comparative scholars 
Zweigert and Kötz: 

[T]he draftsmen of the BGB seem to have taken no notice 
of the great social change which was occurring in Germany 
in the final decades of the nineteenth century; commerce 
and industry were becoming much more important eco-
nomically than farming, and urban populations were 
expanding rapidly, especially with industrial workers. Yet 
for the BGB the typical citizen is not the small artisan or  
the factory worker but rather the moneyed entrepreneur, 
the landed proprietor, and the official, people who can be 
expected to have business experience and sound judg-
ment, capable of succeeding in bourgeois society with free-
dom of contract, freedom of establishment, and freedom of 
competition, and able to take steps to protect themselves 
from harm.11

Perhaps the picture for the average German (industrial) worker was 
not quite as negative as the above quote may suggest. Already in the 
1870s and 1880s, some movement towards social justice had seen  
the adoption of early labour and welfare legislation. Best known are 
legislation on health insurance (1883), accident insurance (1884), and 
old age pension and disability insurance (1889). In part, the reasons 
for this legislative intervention were undoubtedly altruistic. In part, 
they may also have reflected an attempt at keeping the socialist (polit-
ical) cause at bay. In any event, the BGB did not repeal these reforms  
from the Bismarck era. Thus the scene was set for the development  
of Germany’s vast array of social and employee protection laws in 
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place to date. Interestingly, as happened in France and Belgium, this 
development typically occurred outside the civil code.

Thilo Ramm, writing as a professor of both civil and labour law 
at the University of Hagen in Germany, observes that protective 
labour laws across Europe remained largely piecemeal in their focus 
throughout the nineteenth century.12 Before protection could be ex-
tended to employees generally, the focus was often narrowly on 
especially vulnerable groups—children, in the first instance. Things 
only changed with the introduction of universal (male) suffrage as 
‘there was the hope for politicians of winning … votes by promising 
protective legislation’.13 During this formative period of labour law, 
the initiative often depended on the advocacy efforts of ‘philan-
thropic’ individuals, especially where they were backed by a strong 
conservative or Christian political party. Ramm points out the special 
position occupied by German university professors in this regard. 
The good reputation of academics is said to have helped form public 
opinion in favour of interventionist labour laws and this, in turn, 
influenced the situation in neighbouring France and Italy.14 The rela-
tively high status traditionally enjoyed by scholarship (la doctrine) in 
the family of the civil law can be linked to the hands-on role of law 
professors when advising on, and even participating in, the drafting 
of the grand nineteenth-century codes in both France and Germany. 
To this day the status of scholarship in the civil law resembles that of 
the judiciary in the common law.15  

Great Britain and, by Extension, its Former Colonies
Historically, the legislature cannot be said to have acted as the prime 
mover in promoting the idea of employee protection in England. 
Instead it has been a longstanding British tradition to accord legal 
regulation a secondary role in favour of an emphasis on voluntary 
regulation by the industrial relations parties themselves. This volun-
tary regulation typically took the form of ‘free’ (from state interfer-
ence) or ‘autonomous’ collective bargaining. In fact, the first 
unambiguous sign of a shift towards legal regulation did not really 
occur until the 1960s.16 Prior to that, labour law was all about staying 
out or, at best, about according legal immunity from the constraints 
of civil or criminal liability. The pervasive nature of this climate of 
legal abstention helps explain the peculiar (from a continental 
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European perspective) opening sentence in Lord Wedderburn’s classic 
text on The Worker and the Law to the effect that:

Most workers want nothing more of the law than that it 
should leave them alone.17

Where did this lack of expectation that the law can positively and 
proactively assist employees originate? The short answer is: hostility 
breeds contempt. Wedderburn recounts how any worker who ‘failed’ 
in his duties to the ‘master’ has been subject to criminal penalties as 
far back as the Statute of Labourers of 1351.18 Similarly legislation to 
outlaw ‘combinations’ of workers can be traced to the fourteenth cen-
tury.19 Building on a long legislative history of this type, but also in a 
direct reaction to the French Revolution on the Continent and associ-
ated concerns about where this might lead, additional punitive stat-
utes—the Combination Acts of 1799 and 1800, in particular—were 
adopted that generalised the prohibition on collective organisations 
for workers.

A hostile judiciary added to a climate of fear and distrust among 
workers long after the statutory abolition of criminal liability in the 
latter half of the nineteenth century. Here it must be borne in mind 
that English law resorts under the legal family of the common law.  
It follows that, contrary to the situation in the civil law, judge-made  
law qualifies as an official source of law. As a practical matter, this 
means that the legal binding effect of individual court decisions  
does not remain confined to the immediate parties in dispute. Of 
particular interest is the display of judicial creativity as regards civil 
liability in tort. Today, conspiracy, intimidation, and interference with 
contractual relations are collectively known as economic or indus-
trial torts. They are torts that have been developed in and by the 
common law courts for the very purpose of curtailing social unrest 
on the factory floor.

The Industrial Revolution reached England well ahead of the 
Continent. By the time pressure on the legislature to enact minimum 
protective standards for workers generally came to the fore in Europe, 
the British labour movement had not only managed to survive  
the prolonged (statutory and judicial) onslaught on unions and  
their members, but organised labour had also started to acquire  
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considerable strength. In the circumstances, collective self-reliance 
seemed the best way forward. In a way, the social legislature ‘missed 
the boat’ in Britain.

The common law approach to legal reasoning was exported to 
the colonies. Goldman records how it affected the United States of 
America at the time of its independence in 1787.20 Less obvious was 
the continued, pervasive influence of the common law for another 
hundred years or so following independence. Throughout the nine-
teenth century the American approach to employment also came 
with a peculiar twist. Slaves formed an integral part of the American 
workforce until well after the Civil War (1861–65) had ended. In their 
case, the employment relationship was deemed to be based upon 
notions of property law. Even ‘free’ workers faced a hostile legislature 
and judiciary. Tellingly, it was not until the Great Depression of the 
mid-1930s that the US Supreme Court withdrew the ‘constitutional 
barriers’—freedom of contract and property rights, in particular—to 
social legislation.21 In practical terms, the only alternative to state 
help seemed, once again, (collective) self-help. Not unlike the situa-
tion in Britain, this proved moderately successful, especially in areas 
where skilled trades were present. In the early 1880s a federation of 
unions was formed; it subsequently became known as the American 
Federation of Labor (hereafter: the AFL). Goldman records that 
during the formative years of the AFL its leadership firmly believed 
that American workers could best promote their interests through 
collective bargaining with their employer. The influence of one 
person in particular, Samuel Gompers, is said to have been so pow-
erful that collective bargaining continues to be ‘the principal tool 
through which the American labour movement pursues its goals’ 
today.22 This statement may come as somewhat of a surprise, given 
the consistently low union density rate of the American workforce 
compared to some of its European counterparts. 

In the former colonies of Australia and New Zealand, the legisla-
ture deliberately sought to avoid following in the footsteps of mother 
England. Legislative abstention, or collective laissez faire, was not 
considered a real option. The period of social unrest during the early 
1890s, characterised by a series of, at times, violent strikes and lock-
outs in the pastoral (sheep shearers!), mining and maritime sectors, 
is the conventional and also the most direct explanation for the  
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willingness, extent and nature of government intervention on both 
sides of the Tasman. Politically, it must have been difficult for the gov-
ernment of the day to ignore the plight of the workers. In New Zealand 
the right to vote for all adult European men had been in place since 
1879. In 1889 plural voting was abolished and replaced with the ‘one 
man, one vote’ principle.23 Linked to this was the persuasive influ-
ence of strong personalities. Charles Cameron Kingston in South 
Australia and William Pember Reeves in New Zealand are two names 
that readily come to mind.24 Both men sought to remove industrial 
warfare from the streets in the wider public interest. Macintyre and 
Mitchell add that the desire to build a national identity further  
‘fostered a willingness to fashion new institutions’ and, thus, to 
experiment with new forms of industrial relations regulation.25 
Reference must also be made to the physical conditions of both coun-
tries. First, there was the sheer size and harshness of the local terrain, 
together with the tyranny of distance from the outside world. Any 
need for individual resilience this undoubtedly required aside, the 
citizens in these young nations of necessity came to rely on govern-
ment assistance in a variety of domains other than industrial 
relations. The building of essential infrastructure (roads, the tele-
graph system, hospitals, schools) provides a case in point. And then, 
as always, of course, there was the economic factor to consider. 
Macintyre and Mitchell describe the situation in the late nineteenth 
century as follows:

[T]he limits of growth based on existing methods of pro-
duction had been reached. The principal gold discoveries 
had been depleted. Over-stocking, exhaustion of pasture 
and a downturn in world prices struck the pastoral indus-
try heavily. Speculative investment in land and urban 
development resulted in a financial collapse … After their 
recent and chastening misfortunes in the world trading 
economy, the two countries began to restructure their 
export sectors. Using the new opportunities presented by 
refrigeration, New Zealand developed dairy products, while 
Australia restructured its pastoral industry, diversified agri-
culture and developed new mineral exports. But the domes-
tic sectors, which provided a livelihood for the majority, 
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remained highly sensitive to fluctuations in the volume 
and price of these export staples. The desire to stabilise the 
domestic economy and protect it from sudden shocks had 
political as well as economic impulses. For in the absence 
of correctives, there was the prospect of recurrent contrac-
tions, continued conflict between employers and wage-
earners, and endemic social instability.26

Two vehicles for cushioning the domestic economy were immigration 
controls and customs tariffs. They allowed indirect regulation of the 
labour market, both in terms of access and cost. The first national, 
industrial-relations specific legislation was New Zealand’s Industrial 
Conciliation and Arbitration Act 1894. Similar legislation for the 
Commonwealth of Australia followed a decade thereafter.27 Each time 
the focus of the legislature was not—unlike the situation in Europe—
individual employees directly but the collective representative of 
these workers. Further, these statutes did not set individual employ-
ment standards as such. Rather the emphasis was on collective bar-
gaining, if that is what it can be called as state control affected both 
the formulation and the resolution of industrial disputes, including 
even the selection of parties permitted to engage in such disputes.

Twentieth-Century Developments
The International Labour Organization
In Europe World Wars I and II—or rather their aftermath—were events 
that helped shape the outlook of contemporary labour law. The Peace 
Treaty of Versailles (1919) provided for the establishment of the 
International Labour Organization (ILO), a specialist tripartite body 
currently within the organisational structure of the United Nations. 
The Preamble to the ILO’s Constitution stresses the close nexus 
between social justice and world peace.28 Significantly, it also empha-
sises the interdependence that exists among the member states when 
developing ‘humane’ conditions of employment nationally:

Whereas also the failure of any nation to adopt humane 
conditions of labour is an obstacle in the way of other 
nations which desire to improve the conditions in their 
own countries.29
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Indirectly, at least, herein lies a call for countries to resist settling for a 
minimalist or lowest common denominator approach to the regula-
tion of employment standards. Australia has been a member of the 
ILO since its inception.

The actual achievements of the ILO must not be exaggerated. 
The two most important ILO Conventions to date were only adopted 
after World War II. The first deals with the right of workers to join a 
union; the second addresses the right of unions to engage in collec-
tive bargaining.30 Both conventions were ratified by Australia, rather 
belatedly, in 1973 under a Whitlam (Labor) government. Neither  
convention seeks to create direct, substantive employment rights for 
individual employees. Probably the most famous contrast in this 
regard can be found in an ILO Recommendation of 1963, concerning 
‘termination of employment at the initiative of the employer’31 and  
a Convention of 1982 on that same topic.32 Pursuant to the latter 
Convention the employment of an employee shall not be terminated 
unless there is a valid reason for such termination. Valid reasons for 
dismissal can be either personal or structural. The former relate to 
the employee’s capacity to perform the work as well as employee mis-
conduct. The latter are based on ‘the operational requirements of  
the undertaking, establishment or service’.33 The 1982 Convention 
inspired and guided the (short-lived) dismissal reforms introduced 
under Keating in the early 1990s.34

 The ILO provides an international (if, initially, somewhat 
Eurocentric) forum for representatives of government, unions and 
employer organisations to meet and confer. Considerable symbolic 
significance attaches to this elevation of labour and social issues to 
the world stage.35 

National Developments: Europe
International labour law does not operate in a vacuum. It draws its 
inspiration from the input and national experience of the countries 
that together make up the membership of the international legal 
community. This inevitably forces a return to the study of develop-
ments at the level of the nation-states. The case of France stands out. 
That country introduced a Labour Code (Code du travail) in 1910. 
Admittedly, this Code has nothing of the hallmarks of the grand— 
private law—Code civil of 1804. Certainly the Labour Code is not 
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intended to be revolutionary: it does not seek to break with the past. 
It is therefore best understood as a formal compilation of existing 
laws.36 Limited in number at first, the laws contained in the Code, as 
adopted, would have been unable to provide much decisive 
momentum for any move towards the establishment of an autono-
mous labour law, free from the constraints of the general civil law and 
worthy of study as an academic discipline in its own right. By the 
same token, though, the Labour Code is also very much an open-
ended document. Once in place, new laws and regulations can be 
added all the time.37 The net result to date is formidable, both as 
regards the (largely prescriptive) regulation of the individual employ-
ment relationship and the (more facilitative) regulatory framework 
for the orderly conduct of collective labour relations. The latter type 
of legal regulation includes provisions for the establishment, at the 
level of the shop floor or individual company, of personnel represent-
atives and union delegates, works councils, and health and safety 
committees. All amount to opportunities for employees and manage-
ment to interact and, in the process, get to know one another—a pre-
requisite for developing mutual trust and confidence. 

It would be time-consuming, and not particularly fruitful, to 
attempt an exhaustive overview of twentieth-century labour legisla-
tion in Europe. What needs to be stressed is that the Continental 
legislature did not restrict itself to producing a mere catalogue of 
individual labour laws. Javillier’s account of the French situation is a 
good illustration. Thus an Act of 25 March 1919 introduced the legal 
construct of collective bargaining agreement. Javillier comments 
that, in doing so, French labour law was allowed to commence its 
drift away from the general law of obligations.38 In 1936 further legis-
lation provided for the appointment of an official spokesperson for 
the workers on the factory floor.39 Purely altruistic it probably was 
not, as the direct backdrop for the 1936 Act was the economic reces-
sion of the 1930s. Even so, gradually an infrastructure was put in  
place that allowed for the orderly interaction between employees and 
management. Post–World War II, a national social security system 
was created and the subject matter of the Labour Code expanded 
more rapidly. The 1946 Constitution formally proclaimed the exist-
ence of social rights (droits sociaux). Works councils, a new form of 
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institutionalised employee participation at the level of the company, 
were introduced40 and the pre-war use of the employee spokesperson 
was broadened.41 Collective bargaining came under stricter state 
control pursuant to an Act of 23 December 1946. Other achievements 
of the Fourth Republic saw the right to strike enshrined in legisla-
tion,42 the period of paid annual leave extended to three weeks,43 and 
a minimum period of one month’s notice guaranteed for all employees 
facing dismissal.44 In turn, the (current) Fifth Republic introduced a 
semi-presidential system of government under Charles de Gaulle. 
Politically conservative, the president nonetheless put his own stamp 
on social policy developments. Of note is employee participation in 
the financial results of the company—aimed at strengthening the link 
between business and labour.45 

A formal labour code does not exist in all legal systems else-
where in Europe. Even so, the story of labour law development in 
neighbouring Belgium and Germany is a very similar one, the absence 
of a formal code notwithstanding. Blanpain describes how the role of 
the state in regulating labour matters has been an integral and largely 
undisputed feature of labour law in Belgium since the 1886 strikes 
that occurred against the backdrop of a deepening economic reces-
sion.46 In some respects this role has tended to be a proactive and 
interventionist one. In other areas the state has been content to act 
merely as a facilitator. The former is most evident in the extensive 
coverage of just about every aspect of the individual employment 
relationship. To this effect, the 1900 Act on the Individual Employment 
Contract, referred to earlier in this chapter, has been amended and 
added to on numerous occasions. Consolidating legislation is cur-
rently contained in the Act of 3 July 1978. The 1978 Act constitutes the 
core instrument for the regulation of the individual employment rela-
tionship in contemporary Belgium. It must be read in conjunction 
with two further pieces of legislation of major significance in this 
area. They are the Act of 12 April 1965 on the protection of employee 
wages and the Labour Act of 16 March 1971 on the regulation of 
working time. Illustrative of more facilitative legislation is the Act of  
5 December 1968 regulating collective bargaining agreements and 
the functioning of so-called joint committees. Joint committees are 
committees established by government regulation, either upon 
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request of the parties or ex officio by the relevant minister, at the level 
of a particular sector of industry (such as metal manufacturing and 
banking). Their composition consists of equal numbers of represent-
atives from the relevant organisations of employers and employees. 
Meetings are chaired by a government-appointed president or vice-
president. These joint committees are directed at providing a non- 
adversarial forum for the discussion and, ideally, resolution of 
industrial disputes—typically, but not exclusively, disputes arising 
out of collective bargaining rounds.

While the establishment and composition of joint committees 
may be controlled by the state, their operation is not. Thus, unlike the 
former Arbitration Court in Australia and New Zealand, there is no 
scope for the exercise of compulsory arbitration powers should the 
resolution of a particular dispute drag on. On the other hand, the 
joint committees stand for a tripartite approach to industrial rela-
tions. Even more symptomatic of the presence (and role) of the state 
in this regard is the presence in several European countries of an 
umbrella (tripartite) advisory council, covering social or economic 
matters that affect all industries throughout the private sector of the 
national economy (rather than simply a particular industry). For 
Belgium the relevant body is the National Labour Council, estab-
lished by Act of 29 May 1952. Its functional equivalent in the 
Netherlands and France is the Social and Economic Council (Sociaal 
Economische Raad, Conseil économique et social, respectively). In 
both countries its creation once again took place in the immediate 
aftermath of World War II. 

In Germany no labour code operates. But Germany has no 
equivalent of Belgium’s 1978 Act on the Individual Employment 
Contract either. Weiss laments that German attempts at consolidating 
at least the principal rules on the individual employment relation-
ship have failed thus far.47 Fortunately, contrary to the situation that 
prevailed throughout most of the twentieth century in Australia, fed-
eralism has not proved an additional impediment to clarity and  
legal certainty in Germany. Specifically, under the Constitution 
(Grundgesetz) the competence to deal with matters of labour law lies 
with the federal legislature rather than with the states. It follows that 
German labour law is uniform across the various states (Länder), with 
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staff representation in the public sector the only exception of signifi-
cance.48 A further feature of German labour law is the role played by 
the specialist Labour Courts. These, like their counterparts in France 
or Belgium, interpret the legislative provisions of both the general 
law and labour law. However, they also ‘fill in the gaps left open by the 
legislature’.49 Weiss suggests that, in the field of German labour law, 
the specialist judiciary may have acquired a standing comparable to, 
and possibly greater than, the legislature. A good illustration is the 
development and regulation, by the courts, of the right to strike in 
pursuit of a collective bargaining agreement. A fuller discussion of 
labour courts occurs in Chapter 5.

The legal basis for collective bargaining in contemporary 
Germany is the 1949 Act, as amended in 1969, on collective agree-
ments (Tarifverträge). Collective bargaining typically occurs at a level 
that surmounts the employee’s place of work, as is the case elsewhere 
on the Continent. The primary focus of the legislation on various 
forms of institutionalised worker participation, on the other hand, is 
the workplace. In this fashion both vehicles for the protection of 
employee interests complement each other rather well. Pursuant to 
the Works Constitution Act (Betriebsverfassungsgesetz), works coun-
cils must be created in every ‘establishment’ (Betrieb) with more than 
five employees over the age of eighteen.50 In addition, the legislature 
introduced three different models of employee representation on the 
supervisory board of (large) companies. Two of these were adopted in 
the aftermath of World War II, the third and most recent model dates 
from the mid-1970s. Again, an in-depth analysis can be found in 
Chapter 4. 

National Developments: Britain and Beyond
While the above account is by no means comprehensive, it contains 
sufficient detail to provide an interesting contrast with the situa- 
tion in Britain and elsewhere in the English-speaking world. On the 
Continent, the proactive role of the state gained both momentum 
and acceptance as the twentieth century unfolded. State involvement 
there was typified by a steady expansion of statutory employee pro-
tection rights in the domain of what is commonly referred to as indi-
vidual labour law. Equally important was the role of the state in 
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putting in place the infrastructure for the orderly exchange between 
the collective representatives of employees and employers. This part 
of labour law is known as collective labour law. It accommodates  
the role of the union, especially its central place in the collective  
bargaining process. Clearly, not all employee representation devices 
as set up on the Continent were meant to be dependent on union 
involvement. Works councils, for instance, have been specifically 
designed to represent all employees at the place of work rather than 
just the unionised segment of the workforce. Equally, employee rep-
resentation on the supervisory board of companies stands for more 
than union representation. In the same vein, access to the labour or 
employment court is neither restricted to union members nor 
dependent on union assistance.

In the various English-based legal systems referred to earlier in 
this chapter, the labour law scene throughout the larger part of the 
twentieth century was one of relative calm. Certainly, no frenzy of 
legislative activity comparable to the Continent can be detected 
there. As indicated already, in Great Britain no real change in govern-
ment policy as regards collective laissez faire occurred until the 1960s. 
Once the government did start displaying an interest in regulating 
the conduct of industrial relations, any associated increase in the role 
of the law did not reflect a change of heart as regards the primary role 
of collective bargaining in protecting the interests of employees. 
Rather, the purpose of the so-called Donovan reforms51 was to tie 
bargaining to the state’s incomes policy, aimed at controlling infla-
tion and curbing wage drift.52 Similarly, any growth in individual 
employee protection legislation during the 1970s was largely ‘a quid 
pro quo for wage restraint’.53 

In the United States, the Great Depression of the 1930s resulted 
in the adoption of the National Labor Relations Act of 1935. No sub-
stantial change in the statutory framework has proven politically 
feasible since,54 although allowance must be made for the impact of 
the civil rights movement from the 1960s on employee protection 
against discriminatory treatment by the employer. Closer to home, 
the Australian/New Zealand model of compulsory conciliation and 
arbitration, with its associated philosophy as regards the pivotal role 
of the state in industrial relations, only started to be challenged seri-
ously in the final decades of the twentieth century.55
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Turning of the Tide?
And then something changed. In a first (and somewhat predictable in 
light of the preceding history of labour law) reaction to the economic 
recession of the 1970s, a series of protective measures was adopted by 
various national governments including, in Europe, measures at the 
supranational level of what was then the European Economic 
Community (EEC). The purpose of these measures was to maintain 
the status quo and shield employees from the harshest effects of 
change in the economic environment.56 Typical were the adoption  
of several European Community Directives for the protection of 
‘acquired rights’ of employees in instances of collective redundancy,57 
whenever the employer’s business changed hands,58 or when the 
business became insolvent.59 Only this time it was followed by a 
period—from the 1980s onwards—of questioning the appropriate-
ness of this type of intervention. Ever louder calls were heard that an 
employee protectionist approach only added rigidity to the labour 
market, that precisely the opposite was required: that is, greater flex-
ibility, including social flexibility so as to be able to better ride the 
wave of internationalisation of the national economies and the asso-
ciated challenges presented by a more globalised competition.

The immediate trigger for this querying of the purpose of labour 
law—the recession and successive oil crises in 1973 and the early 
1980s—might have been temporary. But questions about the role of 
labour law remained. As a result, Australia and New Zealand opted 
for drastic change in the pre-existing approach to labour law regula-
tion. Witness the complete dismantling of the centralised system of 
compulsory conciliation and arbitration in these countries over the 
past few decades. Thus far, the reaction in Europe has been more 
muted and, arguably, more cautious, although there as well a growing 
consensus appears to have emerged as to the need for change. In late 
2006 the Commission of the European Communities released a dis-
cussion document—a Green Paper—entitled Modernising Labour 
Law to Meet the Challenges of the 21st Century.60 A key aspect of the 
Green Paper is embodied in the term ‘flexicurity’. By seeking to com-
bine the need for economic flexibility with the desire for social 
stability and (social) security, it would seem that the core concern in 
Europe remains how to avoid throwing out the proverbial baby with 
the bath water.61
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A First Attempt at Appraisal: Purists or Traditionalists
The above timeline, while sketchy, provides an appropriate backdrop 
for the current scholarly debate about the nature and purpose of 
labour law. One point to note is that there exists a traditional percep-
tion of labour law. It is a perception that has been held widely across 
much of the Western industrialised world for most of the twentieth 
century. It is a perception that views labour law as necessarily going 
beyond the mere application of the rules of general law to the employ-
ment relationship. Rather, labour law is treated as an area of law with 
a mission: it is about employee protection law. For these ‘traditional-
ists’ or ‘purists’ the employer-employee relationship is fundamentally 
and inherently unequal. The relationship is fundamentally unequal 
because the inequality goes to the very core of that relationship. The 
relationship is inherently unequal because it is an inequality based 
on the consideration that one party is dependent on the other party 
for his or her very livelihood. It follows that to apply, for instance, gen-
eral contract law to the employment relationship is most inappro-
priate as to do so would be tantamount to legally consolidating this 
economic inequality. To overcome economic inequality, special legal 
rules are needed. The proper focus of labour law thus also displays a 
justified bias in favour of the employee.

Traditionalists acknowledge the existence of differences between 
legal systems, but these merely concern the various methods avail-
able for tackling inequality in the employment relationship. For ease 
of reference, a distinction then can be made between the direct inter-
ventionist approach of the legislature on the European Continent 
and the more indirect, procedural approach preferred by English-
based legal systems. When adhering to the primary classification 
device of legal families as used by comparative scholars, the distinc-
tion roughly corresponds to the divide between the worlds of civil law 
and common law.

Continental Europe: Specialisation of Labour Law
As the historical overview at the start of this chapter showed, conti-
nental legal systems by and large opt for direct statutory intervention. 
Under this approach individual employees are awarded statutory 
rights that boost their position vis-à-vis the employer. Union  
assistance for the enforcement of these rights is available but not 
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compulsory. To be clear, employees have direct access to law courts 
specifically created for the enforcement of their rights. Incremental 
legislative growth over time has resulted in an extensive body of indi-
vidual employment rights across continental Europe.

The current extent of protective employee legislation in Europe 
can be usefully illustrated through an examination of the labour laws 
in Belgium. Belgian law displays features from both main representa-
tives of the civil law, that is, France and Germany. A series of statutes 
there has had as their primary objective to boost the legal protection 
of Belgian employees. The 1978 Act on Individual Employment 
Contracts takes pride of place. It is the successor of the 1900 Act by 
the same name.62 This legislation consolidates statutory entitlements 
as regards not only the contents of the individual employment rela-
tionship, including its termination, but also its creation and format. 
Specifically, the 1978 Act contains an express requirement for indi-
vidual employment contracts, other than those that provide full- 
time employment and are entered into for an indefinite period, to be 
in writing. A statutory limit on the number of successive fixed-term 
contracts and restrictions on the use of probationary periods applies. 
In addition, numerous ‘events’ are stipulated to merely ‘suspend’ the 
individual employment relationship rather than formally terminate 
the contract or provide grounds for its termination by the employer. 
In this manner the 1978 Act catalogues employee entitlements to  
various forms of leave for reasons of personal health, family commit-
ments or the performance of civic duties (such as military service, 
jury service). Further, detailed provisions aim at avoiding arbitrary 
dismissals. These extend to procedural safeguards applicable in situ-
ations where substantive grounds for terminating the employment 
relationship may exist.

Apart from the 1978 Act, separate statutes in Belgium regulate 
working time, annual leave, public holidays, paid educational leave, 
remuneration, equal pay, and—not without significance in a multi- 
lingual country—the use of language in the workplace. As a rule, any 
statutory employee entitlements are minima only: they provide the 
threshold for any subsequent individual and/or, more likely in prac-
tice, collective bargaining. In this fashion they also act as a shield for 
employees against the vagaries of fluctuations in economic conditions 
and the impact of these on the outcome of collective bargaining. 
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Legal commentators have sought to capture the European 
approach to employee protection by describing it in terms of  
‘specialisation’ or ‘specificity’ of labour law.63 French scholars use  
the expression of particularisme du droit du travail in this regard.64 
The functional equivalent in Germany is Eigenständigkeit des 
Arbeitsrechts.65 Each expression in its own language stresses a need 
for special concepts, rules, institutions and procedures to cater for 
the legal relationship between employer and employee.

Two qualifications to the above labelling of labour law are in 
order. First, the argument in favour of specialisation can never 
amount to a complete break with the general law. If labour law is to 
remain part of the overall legal order, it cannot be wholly ‘free’ as 
complete independence would place labour law in a ‘juridical void’.66 
Thus the question of specialisation in labour law must always be 
phrased in relative, not absolute, terms. To maintain a proper balance 
between general law and specialist labour law may prove problem-
atic at times. Certainly, the issue here defies any separation of legal 
systems along family lines. A recent illustration concerns the tension 
between the Labour Court and the supervisory role performed by the 
more generalist Court of Appeal in New Zealand.67 Second, it would 
be wrong to assume that specialisation is a feature only of indi- 
vidual labour law. It applies equally to collective labour law in conti-
nental Europe. Certainly, the role of the collective representative (of 
employees as well as, most commonly, employers) in the formation 
of contemporary labour law can hardly be ignored. Hueck and 
Nipperdey, in their assessment of labour law as a discipline in its own 
right (selbstandige Sonderdisziplin), specifically commend the unique 
dimension of collective labour law.68 However, these authors also 
caution against a temptation to over-emphasise its significance. 
Specifically, they argue against the precedence of the collective over 
the individual in all circumstances. This makes perfect sense. Unions, 
collective bargaining and collective bargaining agreements are never 
goals in themselves. Instead, they are a means towards an end: the 
promotion of the interests of the employee. Individual and collective 
labour law complement one another. But the ultimate question in 
labour law must always be how well or how badly off the individual 
employee is.  
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Anglo-American Approach: Autonomy of Labour Law
The Anglo-American approach to labour law also acknowledges the 
unequal relationship between the individual employment parties. 
However, in contrast to the European approach, it shifts the focus 
away from the individual towards the collective employment rela-
tionship rather more swiftly and more fully. Any inequality that exists 
between the parties at an individual level is addressed by preference 
indirectly, that is, by having a collective representative of the employee 
deal with the employer. 

Typically, the type of legal rule enacted to accommodate the 
Anglo-American approach to collective representation tends to be 
procedural rather than substantive in nature. Herein lies a first 
meaning of the label ‘autonomy’ in a labour law setting. Labour law is 
autonomous in that the terms and conditions of employment are  
set by the (collective) parties themselves. In Britain this notion of 
autonomy has long gone accompanied with a struggle for freedom 
from (interference by) the common law.69

Complete state abstention proved a futile dream, even in Britain. 
Certainly, any social consensus there might once have been that the 
role of the state in industrial relations should be kept to a minimum, 
has since been obliged to accommodate—arguably as early as the 
1960s and therefore several decades prior to Tony Blair’s ‘Third Way’70 
approach—an expansion in legislation creating individual employee 
rights enforced by newly established industrial tribunals for that very 
purpose. Unlike the experience in continental Europe, though, the 
British evolution towards individualisation and ‘juridification’71 of 
labour law has come in for severe criticism almost from the very 
beginning. That criticism seems to have been two-fold. On the one 
hand, while the development of a statutory framework for employee 
protection might have been intended to leave the essential autonomy 
of the collective parties undisturbed,72 in reality there are said to have 
been ‘profound implications for voluntary regulation’.73 On the other 
hand, individual employees were not unqualified winners either. As 
regards protection against unfair dismissal, for instance, Lewis refers 
to research carried out during the 1980s indicating ‘a poor success 
rate in the tribunals, low levels of compensation, a marked reluctance 
to order reinstatement, and a judicial attitude geared towards the 
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needs of managerial efficiency’.74 Somewhat ironically, the 1980s is 
precisely the period during which Australia and New Zealand began a 
move in the opposite direction, away from centralised state control 
in industrial relations and with a greater emphasis on (collective, at 
first) self-regulation. 

In the United States, ‘proceduralism’ has been the hallmark of 
American labour law ever since the National Labor Relations Act of 
1935. Still the core statute on federal labour law today, various provi-
sions of the 1935 Act deal with the establishment of bargaining units, 
union certification, duty to bargain in good faith, and the prohibition 
of so-called unfair labour practices. These statutory provisions in 
turn must be read in conjunction with the vast case law emanating 
from the Act’s principal administrative agency, the National Labor 
Relations Board. Overall, though, the substantive contents of 
American labour law remains the domain of the bargaining parties 
themselves. Relatively comprehensive statutory schemes that govern 
the (legal) relationship between management and organised labour 
are also a feature of labour law in neighbouring Canada.

Whenever collective bargaining is conceived as the main vehicle 
towards avoiding unilateral decision-making by the employer, indi-
vidual labour law is easily, if bluntly, dismissed as nothing but ‘the 
sum of archaic common law of master and servant along with a (lim-
ited) number of statutes of more or less modern vintage’.75 Even a 
cursory inspection of individual labour law courses on offer in North 
American law schools today reveals a paucity of contents by Euro-
pean standards: in essence, the focus tends to be on employment 
discrimination and/or occupational health and safety in the work-
place. The dismantling ‘down under’ of the compulsory conciliation 
and arbitration model has not of itself triggered a shift in focus away 
from the collective and towards the individual. Not even the intro-
duction of a so-called personal grievance procedure in New Zealand 
made much difference at first, with access confined to union mem-
bers only.76 

All in all, under the traditional Anglo-American approach, the 
legislature seeks to be merely a facilitator and does not see it as its 
primary function to spell out the actual terms and conditions of 
employment for workers. The hands-off label of labour law ‘autonomy’ 
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then captures the difference with the continental European approach 
rather well.77 

An adequate explanation for the difference in approach between 
the continental Europeans and the Anglo-Americans is not easily 
found. In part, no doubt, any differences are a matter of historical 
accident. Whereas the British Labour Party was the creation of the 
union movement, on the Continent developments have tended to be 
in the reverse order. In part, different perceptions about the role of 
the state undoubtedly and, perhaps, different perceptions about the 
role and concept of law itself play a role as well. In the civil law  
systems on the Continent the legislature constitutes the supreme 
law-maker, hence the emphasis on positive rights. By contrast, the 
English common law has a long tradition of judge-made law, and this 
helps explain the focus on practical remedies and self-help. On the 
Continent the role of the state in organising human relationships is 
questioned less. Elsewhere, relatively more faith is placed in the judi-
ciary and its independence. Finally, on the Continent democracy 
tends to operate along principles of proportional representation, 
including the presence of multiple parties on the political scene. 
Unlike the first-past-the-post system found elsewhere, this last fea-
ture both enhances the chances of employee-friendly laws being 
introduced and reduces the likelihood of abrupt, radical reverses in 
social policy legislation over time.78 

Pragmatists or Realists: A Challenge from Within?
Towards the end of the twentieth century some legal commentators 
started to question the underlying rationale of labour law as employee 
protection law. Intriguingly, these commentators have tended not to 
come from Europe, where one might have expected concerns to be 
raised about the tension between the seemingly endless scope for 
improvement in substantive employment rights and the competing 
need for flexibility in a more globalised economy. Rather, the calls  
for change have been loudest in the Anglo-American world, its tradi-
tional, more limited focus on creating a level playing field procedurally 
notwithstanding.79 These ‘new generation’ labour lawyers stress the 
role of labour law as a tool for regulating the labour market, including 
its actors (employers, unions, and so on). Employee protection is  
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said to constitute too narrow (and, possibly, inappropriate) an objec-
tive of labour law. Instead its goals are stated to include things like  
maximising productivity, boosting (international) competitiveness, or 
even reducing unemployment. When viewed in this light, the legiti-
mate but broader goal of job creation becomes as important or,  
arguably, even more important than the promotion of job security.  
It also follows that the creation of, in European parlance, ‘McDonald 
jobs’—that is, jobs deemed inferior because they provide employ-
ment under precarious conditions—is to be preferred over the alter-
native of no jobs.

The contrast with the continental European approach is a sharp 
one. In March 2006 mass demonstrations throughout France suc-
cessfully blocked government proposals for a new type of ‘first job 
contract’ (contrat première embauche). Under these ill-fated pro-
posals some of the existing labour laws would have been amended to 
allow young (under the age of twenty-six) persons without previous 
job experience to be offered employment with, in effect, a two-year 
probationary period. During that period dismissal without reason 
would have been legally permissible.

It may be tempting for outside observers to dismiss this and 
other instances of European resistance to expanding forms of precar-
ious employment as exceedingly reactionary, elitist even, especially 
since the unemployment rate of the target group—young people, 
often from the outer suburbs (banlieues)—has been in the double 
digits for some time now. Equally perplexing, though, again from a 
European perspective, is the implementation in that same year of 
Australian legislation facilitating dismissals across the board with  
the stated objective of stimulating employment growth. In effect, the 
Workplace Relations Amendment (Work Choices) Act80 introduced  
into Australia the equivalent of the American employment-at-will 
doctrine.81 Pursuant to the Act, employees in companies with a work-
force of 100 or less could no longer query the fairness of their 
dismissal. In larger companies as well, protection against dismissals 
‘for operational reasons’ was removed. Especially intriguing is that 
the adoption of the federal legislation occurred against an economic 
backdrop of acute labour shortages. In May 2007 Australia’s over- 
all unemployment rate had reached a historically low level of 4.2  
per cent.
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Labour Law: Employee Protection Law or Labour Market 
Regulation? 
When trying to make sense of these seemingly opposing views of 
labour law, a number of considerations must be borne in mind. First, 
the traditionalist (European) perception of labour law arguably car-
ries more weight, if only because it is the more conventional as well as 
the oldest perception of labour law. Additionally it has the advantage 
of providing a positive normative perspective that facilitates the eval-
uation and critique of any labour laws adopted over time. The prag-
matist view of labour law is more recent and has not, as yet, stood the 
test of time. It also is itself the product of a particular timeframe. 
Specifically, the doctrine of labour law as labour market regulation 
must be seen against the economic backdrop of the recession of the 
1970s and the political backdrop of deregulation that followed in the 
1980s. Both the recession and the deregulation movement were pro-
foundly unsettling events. They led to a questioning of accepted prac-
tices. It was a period typified by Margaret Thatcher in the United 
Kingdom and Ronald Reagan in the United States. Both political 
leaders reflected a ‘small business’ outlook on life. They stood for less, 
rather than more government regulation, in exchange for greater 
recourse to self-reliance and individualism. When applied to labour 
law, deregulation does not remain confined to a reduction in govern-
ment intervention as a matter of mere practicalities. Rather, the shift 
towards self-regulation and individualism in industrial relations has 
been profoundly ideological in nature.82 As self-regulation and indi-
vidualism represent longstanding, traditional aspects of the American 
psyche and culture, the question that arises then is whether the 
world—and, in particular, Australia—is ‘simply’ catching up with  
the United States.

Labour law as employee protection law and labour law as labour 
market regulation need not be mutually exclusive. Creighton and 
Stewart argue that both views of labour law can co-exist in Australia.83 
To the extent that this is indeed the case, the net effect may very well 
be to enrich the experience of all those who study labour law, if only 
by broadening the scope of this study. The perception of labour law 
as labour market regulation stands for the proposition that the gov-
ernment pursuit of employee protection cannot and does not occur 
in splendid isolation from other, at times competing, public interest 
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objectives—such as competitiveness, productivity or employment 
opportunities. To use a somewhat tired slogan, no (lasting) social 
paradise was ever built on top of an economic graveyard. A practical 
compromise therefore may be to design a genuine (instead of a mere 
token) minimum floor of employee rights. Here the continental 
European experience may be of assistance. This proposition is revis-
ited in chapters 7 and 8 of this book. 

It does not follow from the above that no differences exist 
between both perceptions of labour law whatsoever. In particular, to 
view labour law as a tool for regulating the labour market carries the 
risk of treating social wellbeing as an afterthought, as something that 
will fall into place of itself once economic priorities are taken care of 
first. The fallacy of such an assumption is by no means confined to 
labour law.84 It has been demonstrated rather vividly by the attitude 
to social policy making at EU level in the early years, when the EU 
was still known as the EEC.85 Blanpain has used the image of European 
social policy as a trailer rather than a locomotive when describing the 
European integration movement during the 1960s.86 The social policy 
of the EU is discussed more fully in Chapter 6.

Death of Labour Law? adopts a normative stance. It is written 
from the premise that employee protection continues to be, not just a 
worthwhile objective of labour law, but rather its very raison d’être. 
Economic and fiscal government policies aimed at boosting produc-
tivity, containing inflation and promoting employment, while 
unquestionably worthwhile, risk detracting from the main game. 
From a purely pragmatic perspective, the risk of diluting the contents 
of labour law can and must be avoided. Conceptually, government 
economic and fiscal policies clearly fall outside the proper scope of 
labour law as an academic discipline in its own right.
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Chapter 3

Employee Status

An attempt to define the subordinate worker is as hard to 
make as it is to define an honest man. Everybody recognises 
an honest man, without being able to give a good definition 
of him.1

The Cornerstone of Labour Law
The late Sir Otto Kahn-Freund referred to the individual employment 
contract as ‘the corner-stone of the edifice’ of labour law.2 Freedland 
agrees and elaborates in the following terms:

The law of the contract of employment, although obsolete 
in some respects and misconceived in others, has a critical 
role not only in individual employment law but in collec-
tive labour law also. As a conceptual starting point, the 
contract of employment still preserves a central position in 
a rapidly developing part of the law.3

The above observations were originally made several decades ago, in 
the context of English labour law. However, they remain valid today, 
and their scope of application extends to the legal systems from  
both the common law and—perhaps even more—the civil law.4 In 
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both families of law the individual employment relationship between 
employer and employee provides the basis upon which labour law is 
built. In legal terms this basis is typically described by reference to the 
(individual) employment contract or contract of service.

Contracts of service constitute a special type of contract. Unlike 
other types of contract such as, for example, contracts of sale, they 
are not one-off events. Rather, contracts of service establish an on-
going relationship between the parties. More importantly, unlike 
contracts in general including, in particular, contracts for services, 
the parties to a contract of service are not (legally) treated as equals. 
Rather, it is assumed that the party providing the service, that is,  
the employee, is the subordinate of the party for whose benefit the 
service is provided, that is, the employer. It is this presumption of 
legal subordination that triggers the (employee) protective rules  
of labour law.

How does one determine whether a particular type of contrac-
tual relationship qualifies as a contract of service? The answer may 
require a detailed examination, one that delves deep into the con-
tents of the factual relationship between the parties. Not everyone 
who works in exchange for payment legally qualifies as an employee. 
Thus the pivotal question becomes which workers, in a general sense, 
can be said to be employees.

Since access to the protective rules of labour law depends on it, 
one would expect a clear, unambiguous understanding of what the 
concept of employee stands for. However, and intriguingly, an une-
quivocal definition is lacking in labour law systems throughout the 
world. Effectively, the legislature has left it to the courts to decide, on 
a case by case basis, whether someone qualifies as an employee.  
In principle, this allows the flexibility to cater for evolving work pat-
terns over time. But it can also come at a serious cost, as legal certainty 
risks being compromised in the process.

The debate about employee status is arguably as old as labour 
law itself. However, in a contemporary setting, the problem has 
acquired special significance.5 As the protective rules of labour law 
expand, pressure mounts to avoid situations where non-employees 
become caught up in its web. This presents the classic dilemma 
between legal (social) paternalism and contractual (economic) 
freedom. From a labour law perspective, though, the focus is squarely 
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on countering abuse, in that certain employment situations risk 
being labelled relationships between equals whereas, in reality, they 
are not. The crucial question to be addressed in this chapter therefore 
is how to ensure that economic dependence and legal subordination 
match one another.

Role of the Legislature
Legislative assistance in determining employee status has not proven 
particularly helpful. The limits of statutory intervention are apparent 
in both the civil and the common law.6 Typical of one approach is the 
federal labour legislation in the United States. The National Labor 
Relations Act of 1935 defines ‘employee’ in a circular and otherwise 
negative fashion only. Using an ambit claim of sorts, the Act stipulates 
that ‘the term employee shall include any employee’.7 Next are listed 
the categories of workers who do not qualify as employees. Expressly 
excluded are, inter alia, supervisors and independent contractors.8 
This exclusionary type of definition raises questions as to why super-
visory staff are rather unceremoniously lumped with the employer 
side for purposes of American labour law, especially since the term 
‘supervisor’ can be open to a broad interpretation. Furthermore, the 
American legislation begs the question as to how (non-supervisory) 
employees can be distinguished from, in particular, independent 
contractors. Technically, the latter are deemed to be engaged pur-
suant to a contract for services instead of a contract of service.

This circular approach to the American definition of employees 
closely resembles the description of employee used in the Australian 
Workplace Relations Act 1996.9 Similarly in Great Britain the legisla-
ture uses the type of contract as the basis for determining employee 
status. An employee is said to be someone who works under a ‘con-
tract of employment’.10 Alas, a contract of employment, in turn, is 
defined as ‘a contract of service’!11 

The civil law approach provides equal cause for despair. As in 
Britain, no statutory definition of employment contract exists under 
French law. The French legislature assumes—correctly, no doubt—
that the distinction between employees and contractors poses no 
great practical problems in most instances. Where uncertainty may 
arise, so-called deeming provisions in the Code du travail seek to 
infuse clarity by expressly categorising certain groups of workers as 
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employees. The use of this type of legislative device is not restricted 
to France. Even so, the list of deemed employees pursuant to the Code 
du travail is peculiarly diverse. It includes outworkers (travailleurs à 
domicile),12 a form of employment that has come in for renewed 
attention in many labour law systems of late. But the list extends fur-
ther to sales representatives and commercial travellers,13 journalists, 
performing artists and fashion models,14 as well as building supervi-
sors (concierges) and certain child minders (assistants maternelles).15

For the greater part of the twentieth century the Belgian  
legislature defined ‘employee’ as someone who, in exchange for 
remuneration, commits himself to work under the authority, com-
mand and supervision (onder gezag, leiding en toezicht) of an 
employer. Since 1985 that definition has been simplified, yet without 
the intent to change its meaning, by substituting ‘authority’ (gezag) 
for the more elaborate (but not necessarily less obscure) expression 
of ‘authority, command and supervision’.16 Largely for historical rea-
sons, as discussed in Chapter 2, Belgian labour law is one of several 
legal systems on the European Continent where the distinction 
between blue-collar and white-collar employees continues to linger. 
Traditionally, the former type of employee is hired to perform pre-
dominantly manual labour, whereas the latter are meant to use, again 
predominantly, their brain. Archaic though the distinction may seem 
today, it does serve as an indication that, unlike the situation pre-
vailing in the United States, supervisory personnel need not be 
excluded from the employee concept per se.

This last point warrants closer examination. The Belgian 
approach has always been to acknowledge the special position occu-
pied by managerial staff. Here a parallel can be drawn with the 
situation in Germany where the distinction between blue-collar and 
white-collar employees goes back to the nineteenth century. The rec-
ognition that not all white-collar employees are alike, however, is a 
more recent development. While the labels may differ somewhat 
between both legal systems, supervisory personnel in Germany are 
assumed to have professional ‘problems and interests’ that are 
incompatible with the needs and aspirations of other (white-collar) 
employees in several respects.17 In particular, because of the very 
nature of their function, supervisory staff can at times find them-
selves in a position of being the ‘opponents’ of the employee.18 
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The basic premise in Belgium as well as Germany is that all 
managerial personnel, including top managers, qualify as em-
ployees.19 This means that, in principle, the full range of protective 
labour laws are applicable to these employees. In practice, however, 
the legislature tends to differentiate, by taking into account the type 
of labour legislation at issue in any particular instance. Thus, statu-
tory protection against unfair dismissal is typically available to 
high-income and low-income earners alike. In fact, earning a high 
income even triggers extra generous length of notice requirements 
under the Belgian Act of 3 July 1978. On the other hand, the statutory 
rules on working time, especially those restricting overtime, may very 
well not apply across the board.20 A further factor of differentiation in 
this regard is the recognition that not all supervisory personnel are 
alike. Thus, Belgian law draws a sharp distinction between the— 
narrowly construed—notion of ‘leading personnel’ (leidinggevend 
personeel) and the broader category of ‘executive staff’ (cadres). The 
latter encompass all high-ranking white-collar employees who may 
perform managerial functions but do not qualify as ‘leading per-
sonnel’.21 Leading personnel in turn comprise those charged with the 
daily management of the company; they are entitled to represent  
the employer and to commit the employer legally.22 Leading per-
sonnel are not eligible for election as an employee representative on 
the works council, nor do they have voting rights in works council 
elections. By contrast, the cadres were recognised in 1985 as a sepa-
rate category of white-collar employees for purposes of the legislation 
on works councils.23

The functional equivalent of leidinggevend personeel in Germany 
are the leitende Angestellte. Only, in Germany the special position of 
this type of executive staff creates further problems for the various 
forms of employee representation on the supervisory board of com-
panies. A fuller discussion of institutionalised forms of employee 
representation can be found in Chapter 4. Of note, at this stage, is 
that separate organisations for the collective representation of execu-
tive staff exist in Europe. In Germany they are amalgamated in the 
Union of Executive Staff (Union leitender Angestellter).

The above excursion into different types of employee cannot 
disguise ongoing difficulties in defining the employee concept itself. 
Reference can be made to the quote from the Belgian Minister for 



Employee Status 49

Labour at the start of this chapter. For Germany, Weiss and Schmidt 
suggest that the absence of a statutory definition of ‘employee’, espe-
cially for purposes of determining the personal scope of application 
of labour law, may not necessarily be for want of trying. Rather, 
obtaining a political majority in the federal parliament (Bundestag) is 
said to have proved elusive to date.24 In other areas of law more suc-
cess was had. Thus, a statutory definition of ‘employee’ was adopted 
in 1998 (although substantially amended in 1999) for purposes of 
social security law.25 A statutory definition of ‘self-employed’ persons 
also appears in the German Commercial Code. By applying an argu-
ment a contrario, some inferences can be drawn that, indirectly at 
least, may assist in fine-tuning the employee concept. Section 84 
Handelsgesetzbuch reads as follows:

He who essentially is free in organising his work and  
in determining his working time is presumed to be self-
employed.26 

Enter the Judiciary
The various statutory definitions of ‘employee’ make clear that two 
main types of workers exist: those who work for themselves and those 
who work for someone else. Only the latter qualify as employees 
proper. The former are not considered employees as they are self-
employed, that is, they are their own boss. The label most commonly 
used for these workers is that of ‘contractors’. Borderline cases remain 
to be decided by the judiciary in both the civil and the common law. 
In reaching their decisions, courts tend to examine closely the spe-
cific circumstances of each individual case. Interestingly, in making 
case-specific determinations, the judiciary looks for signs of actual or 
de facto (and not merely formal) equality in the relationship between 
the parties. Where the relationship is found to be, on balance, a sub-
ordinate rather than a co-ordinate one, employee status ensues.

In recent years particular problems have emerged regarding so-
called ‘dependent contractors’. These are contractors in name only as 
they are economically dependent on one employer (the ‘principal’) to 
provide them with work. As the use of contractors to perform certain 
tasks increases in popularity, so does the risk of abuse. Somewhat 
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ironically, perhaps, at one stage this even led to Australian industry 
proposals for a (voluntary) labour code specifically for contractors! 

How does one distinguish genuine contractors from the not-so-
genuine ones? A method needs to be found that allows dependent 
contractors to be offered at least some of the protections available 
under labour law. Economically, dependent contractors are as vul-
nerable as employees proper. The three case studies below illustrate 
the judicial search for legal recognition of the distinction between 
dependent and independent contractors.

Case Study 1: Performing Right Society v Mitchell and Booker 
(Palais de Dance)
Palais de Dance 27 is an early 1920s English case decided by the (then) 
King’s Bench. The defendants ran a dance hall by the name of Palais 
de Dance in Hammersmith. They hired a jazz band to perform live 
music at the hall. The written terms of the band’s contract with the 
dance hall stipulated that no music should be played that infringed 
copyright. In addition, a notice posted in the hall read that only such 
music as might be played without fee or licence was allowed to be 
played. The plaintiff owned copyright over certain music performed 
by the band in breach of the terms of the contract. A successful claim 
was brought in damages together with an injunction, that is, a court 
order preventing the performance of unlicensed copyright material 
in the future.

Vicarious Liability
Prima facie this case has no bearing on labour law. However, in liti-
gating the breach-of-copyright matter, a question was raised as to 
whether the defendants could hide behind the terms of their contract 
with the band. In other words, was the breach of copyright really the 
band’s problem, as claimed by the defendants? Or could it also be the 
defendants’ problem, because the band members legally qualified as 
employees of the defendants? If the band members were to be treated 
as contractors, they would be self-employed in the eyes of the law 
and, thus, they would not be able to trigger the vicarious liability of 
the employer. Known in the United States as the respondeat superior 
doctrine, employers are legally liable to third parties for the tortious 
conduct of their employees, always provided that such conduct falls 
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within the scope of employment. Scope of employment tends to be 
defined broadly by the courts. The question then becomes whether 
what the employee does amounts to ‘an improper mode of performing 
an authorised act’.28 Not even employee conduct contrary to the 
employer’s express instructions—including, in certain circumstances, 
malicious conduct—necessarily produces an exonerating effect for 
the employer. In legal parlance, vicarious liability attaches to emp-
loyee conduct that is sufficiently ‘incidental’ to authorised conduct.  
A classic case in point is the High Court of Australia decision in Bugge 
v Brown.29

Bugge v Brown involved a dispute between neighbouring prop-
erty owners. The defendant was a farmer who instructed a labourer 
to cut thistles on a remote part of his land. The terms of employment 
included the provision of food. The farmer gave specific instructions 
about the location at which to prepare the food. The labourer ignored 
these instructions. His negligence caused a fire which spread to the 
plaintiff’s property. The leading judgment was written by Isaacs J who 
observed that vicarious liability is not simply a question of checking 
whether the employee’s conduct was authorised, either expressly or 
implicitly. On the other hand, his Honour acknowledged that it would 
be unjust to make employers legally responsible for every act of their 
employees. Isaacs J continued as follows:

The limit of the rule expressed in the widest form by the 
phrase ‘the course of the employment’ or ‘the sphere of  
the employment’ is when the servant so acts as to be in 
effect a stranger in relation to his employer with respect to 
the act he has committed so that the act is in law the unau-
thorised act of a stranger.30  

Whether the employee’s act is legally that of a stranger is a question of 
fact and, thus, it is entirely dependent upon the specific circumstances 
of each individual case. In Performing Right the court acknowledged 
that the band had not breached copyright knowingly or wilfully.31 Put 
differently, Performing Right did not involve a situation where the 
band could be said to have acted ‘on a frolic of its own’.32 

A wide interpretation of the doctrine of vicarious liability is 
undoubtedly beneficial to the victim. It allows injured parties to take 
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advantage of the ‘deep pockets’ of the business that employs the 
person inflicting the harm. But it may seem unfair for the employer. 
Specifically, what could the defendants in Performing Right possibly 
have done to avoid incurring liability, apart from incorporating an 
express prohibition clause in the contract with the band? Further, 
how does the legal system avoid the risk of sending the wrong signal 
in terms of expected behaviour by the various band members if they 
end up enjoying, in effect, a form of immunity because of their status 
as employees? The proverbial soup is never eaten as hot as it has been 
served. In plain English, employees do not enjoy absolute immunity. 
They certainly do not do so automatically. In the absence of specific 
(labour) legislation to the contrary, employees can always be sued in 
their own right. Alternatively, the employer can ask to be indemni-
fied. Vicarious liability indeed does not create a new cause of action 
by allowing for someone other than the actual tort-feasor to be sued. 
At common law the employer and employee are both liable, concur-
rently and jointly.33 And, as for the availability of practical avoidance 
action on the part of the employer, all that was required was for the 
operators of the dance hall to have applied (and paid!) for a licence to 
perform copyright music.  

Employee status
In Performing Right the court applied the so-called control test to 
determine whether the band members were the ‘servants’ of the 
dance hall operators. It seemed reasonably clear to McCardie J that:

The final test, if there be a final test, and certainly the test 
to be generally applied lies in the nature and degree of 
detailed control over the person alleged to be a servant.34

In addressing the question whether a formal, legal right to control 
rather than actual control is determinative, the court suggested that 
in the present case both types of control might have been present. The 
court observed that the ‘right’ of ‘continuous, dominant and detailed 
control’ existed.35 Factual control was clearly present in that the  
band could not freely choose the place, time or hours of its perform-
ances. Also pointing towards the existence of an employment rela-
tionship were the method of payment (a fixed amount irrespective of 
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attendance figures) and the obligation of exclusive service throughout 
the period of engagement (one year in length, with a provision for 
seven hours’ daily service). On the other hand, more in the nature of 
the relationship being between contractor and principal rather than 
between employee and employer were the band’s ownership of the 
‘tools of the trade’ (their musical instruments), the band’s control over 
the selection of music to be played (apart from a general reference in 
the contract that the band should play ‘the latest music’), as well as 
the presence of termination modalities in the contract. Regarding the 
latter, the court assumed that there would have been less need for 
this type of contract clause in employment settings as termination of 
employment is typically controlled by statute in any event.

Somewhat intriguing are the obiter observations by the King’s 
Bench to the effect that, even if the band members had been  
treated as contractors, this would not per se have exonerated the 
operators of the dance hall. Presumably, this is a reference, in passing, 
to the possibility of some independent negligence on the part of the 
defendants.36 

Case Study 2: Stevens v Brodribb Sawmilling
The second case study concerns a decision by the High Court of 
Australia dating from the mid-1980s.37 In this case Australia’s top court 
decided against granting employee status. It reached this conclusion 
upon application of a revamped control test. The test it applied is best 
described in terms of a multiple indicia or totality test.

Brodribb was a company that carried out logging operations. 
These operations involved the engagement of three different types of 
personnel. First, there were ‘fellers’ in charge of cutting down the trees. 
Next a group of ‘sniggers’ would pull the logs to a central collection 
point in the forest. Finally, ‘truckers’ transported the trees to the mill 
for processing. On this particular occasion, a snigger by the name of 
Gray negligently injured one of the truckers called Stevens. Stevens 
commenced compensation proceedings in the Supreme Court of 
Victoria. The trial judge at first instance held that Gray and Stevens 
were both employees. On appeal, a 2–1 majority of the Full Court disa-
greed. A further appeal to the High Court of Australia was dismissed.

Of particular interest is the part of the reasoning by the High 
Court of Australia that focuses on the argument by Stevens that 
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Brodribb was vicariously liable for the negligent act by Gray. In 
addressing this issue the central question quickly became whether 
Gray could be regarded as an employee of Brodribb. Here the High 
Court observed that, over the years, various employee tests had  
been developed by the judiciary. The High Court acknowledged the 
traditional importance of the control test, including the shift from 
factual control to the right of control as first articulated in Zuijs v 
Wirth Brothers.38

The case of Zuijs involved the engagement of two acrobatic art-
ists in a circus. Both men had been hired because of their special skills 
on the trapeze. They were obliged to rehearse and be present prior to 
the start of each circus performance, march in the grand parade and 
execute their act. They were not required to do any other work. One of 
artists accidentally injured the other while performing on the trapeze. 
Access to compensation depended on proof that the injured party, 
Zuijs, was a circus employee rather than an independent contractor. 
In holding in favour of Mr Zuijs, the High Court of Australia dismissed 
the suggestion that the circus management could not possibly exer-
cise actual control over the manner in which the various acts on the 
trapeze were to be performed. The Court said:

The duties to be performed may depend so much on spe-
cial skill or knowledge or they may be so clearly identified 
or the necessity of the employee acting on his own respon-
sibility may be so evident, that little room for direction or 
command in detail may exist. But that is not the point. 
What matters is lawful authority to command so far as 
there is scope for it.39 

Needless to say, what goes for circus artists has implications for a whole 
range of business activities that involve the contemporary employment 
of often highly skilled workers, university teachers included.

In Brodribb the High Court of Australia also acknowledged the 
existence, under English law, of the so-called organisation test and its 
bearing, in some instances, on the issue of control. But the High 
Court stressed that, ultimately, control needs to be viewed as just one 
of a range of factors in assessing the overall relationship in place 
between the parties. In the factual circumstances of this particular 
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case, the parties’ own labelling of their relationship as one of inde-
pendent contract weighed against Stevens. The absence of classic 
indicia of an employment relationship, in particular the obligation of 
personal and exclusive service, also pointed away from employee 
status. Thus, Gray had his son replace him from time to time on the 
job and Brodribb had condoned this practice in the past. Brodribb 
also left sniggers and truckers free to undertake work elsewhere in 
the local community whenever its operations were temporarily dis-
rupted because of bad weather. Further, the Court found that the 
men ‘provided and maintained their own equipment, set their own 
hours of work and received payments, not in the form of fixed salary 
or wages, but in amounts determined by reference to the volume of 
timber which they had been involved in delivering, through the use 
of their equipment, to the sawmill’.40 Overall, the totality of the situa-
tion on the ground was held to point towards the relationship being 
one of independent contractors supplying their services to the 
Brodribb sawmilling corporation.  

Brodribb stands for the acceptance in Australia of the multiple 
indicia test for determining employee status. The test is sometimes 
referred to as the common sense test in that the totality of the situa-
tion before the court is examined. However, a note of warning is 
appropriate. It would be misleading to view the test as simply 
replacing the control test. Many of the indicia that make up the 
totality test are themselves emanations of control. The label of 
revamped control test thus seems most apt. A recent application of 
this multiple indicia test, incorporating the role of the control factor, 
can be found in the next case of Hollis v Vabu.

Case Study 3: Hollis v Vabu (trading as Crisis Couriers)
Vabu is a company in the business of delivering parcels and docu-
ments in the Sydney area. The company engages the services of some 
twenty-five to thirty people as bicycle couriers and a number of others 
as motorcycle or motor vehicle couriers. A pedestrian was injured 
when struck on the footpath by a cyclist. While the identity of the 
latter remained unknown, it was established that the cyclist had been 
wearing a jacket with the words ‘Crisis Couriers’ on it. The victim 
brought proceedings in negligence against Vabu, arguing that the 
company was vicariously liable for the wrongful conduct of its  
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couriers.41 Somewhat ironically, the victim himself was a courier 
working for a different business organisation.

Split (Legal) Personalities?
The trial judge found that the cyclist was a courier employed by 
Vabu.42 However, his Honour considered that he was constrained  
by an earlier decision in Vabu v Federal Commissioner of Taxation.43 
In that decision the New South Wales Court of Appeal had ruled that 
Vabu’s couriers were independent contractors for taxation purposes. 
This then raises a preliminary point: how fragmented is the concept 
of employee? Can someone be an employee in some respects, for pur-
poses of the protective rules of labour law for instance, but not in 
other respects, say for purposes of tax liability? The majority decision 
of the High Court of Australia effectively confirms this to be the case. 
Admittedly, in Vabu the High Court preferred to examine the matter 
of any ensuing split in legal personality narrowly. Specifically, the 
question of employee status was confined by the Court to the issue of 
vicarious liability at common law, not coverage of bicycle couriers by 
the rules of labour law in general. 

Terms of the Contract
Couriers starting work at Vabu were handed a three-page document. 
The first page carried the title ‘Contract for Service’, and contained 
spaces for the recording of each courier’s personal details. The second 
page, referred to by the Court as an inventory sheet,44 was headed 
‘Radio Equipment & Uniforms’. It came with boxes or columns for 
checking whether the equipment was ‘in’ or ‘out’. The third page listed 
a series of matters ‘to be adhered to and understood’ by each courier. 
Some of these terms of engagement read as follows:

1. Drivers terminating contracts of carriage will have their last 
week’s pay held against any overcharges or unpaid cash jobs …

2. This company does not pay hospital bills …
3. A uniform with the company’s logos attached must be worn at all 

times …
4. Drivers must be neat and tidy at all times …
5. Loss or damage to goods in transit is the responsibility of the 

sub-contractor.
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6. Marine and public liability insurance is $7.65 per week. Please 
note that any claim is subject to $1000 excess.

7. All equipment and uniforms issued by the company shall remain 
its property.45

 
Clearly, the above list is incomplete and not all work rules were 

stated in writing. In determining the legal status of Vabu’s bicycle 
couriers, the High Court stressed the need to examine ‘the totality of 
the relationship between the parties’.46 It expressly rejected the  
suggestion, articulated in the dissenting opinion by Callinan J, that 
considerations about economic independence and freedom of con-
tract pointed to a legal status of independent contractor. The majority 
also ruled that the lower court had erred ‘in making too much’47 of the 
fact that the couriers were expected to provide their own bicycle and 
keep it in a proper state of repair. The bicycle couriers were held  
not to run their own business. They had no independence in the con-
duct of their operations. The Court acknowledged, however, by way 
of an obiter observation, that things might have been judged differ-
ently if a more significant capital layout had been required, together 
with greater skill and training to operate it.48 One wonders whether 
the members of the High Court are fully aware of the vast array  
of quite sophisticated bicycles currently on the Australian market 
and, thus, the substantial variations in purchase price of this mode  
of transport. 

Having dismissed any suggestion that the couriers ‘somehow’ 
could be running their own business as ‘intuitively unsound’,49 the 
majority of the Court held that the bicycle couriers were employees 
for three principal reasons. First, on the evidence the couriers had 
little control over the manner in which the work was to be carried 
out. They were required to present themselves for work by 9 a.m. 
Upon arrival they were assigned a work roster. Vabu thus controlled 
the allocation and direction of the various deliveries. They were not 
able to refuse work. Any leave (including annual leave) had to be 
applied for. While it was unclear whether work could be delegated to 
others, the Court thought it unlikely in the circumstances.50 

Second, the couriers were presented to the general public as 
‘emanations’ of Vabu.51 In this regard the Court attached particular 
importance to the consideration that the couriers were made to wear 
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tops that prominently displayed the company logo. They were issued 
with company radios and bags with the Vabu logo. By contrast, the 
couriers did not wear a number or other sign that would allow the 
public to distinguish between couriers individually. This the Court 
said encouraged the public to identify the couriers as being an inte-
gral part of Vabu’s business.52

The third stated reason for labelling Vabu’s couriers as employees 
is closely linked to the second. But, in addition, it has a distinct public 
policy dimension to it. Vabu knew that the conduct of some of its 
couriers had created a danger to pedestrians in the past. Yet it had 
failed to encourage bicycle couriers to operate in a more responsible 
manner. It had also neglected to adopt effective means for the  
personal identification of its couriers by the public. By holding  
Vabu vicariously liable for the wrongful conduct by one of its cou-
riers, the Court then sought to deter unsafe conduct in the future.53 
Social standard setting is an appropriate role for the law. Behaviour 
modification forms an essential, if not always successful,54 aspect of 
that role.

Search for Consistency 
When applying the multiple indicia test, there will inevitably be fac-
tors that point in opposite directions. In Vabu, the couriers owned 
their own bikes and carried the cost of maintaining them. They were 
paid per delivery and not by the time period engaged. The company 
did not pay medical or hospital costs. It took out insurance for the 
couriers but deducted the amounts from their pay package and 
passed on any excess. In the end, though, courts must form a total 
picture for themselves by weighing the various factors that together 
typify the legal nature of the relationship between the parties. While 
this reflects a common sense approach, it does not always promote 
legal certainty and predictability.

All up, the High Court of Australia was swayed in favour of 
employee status, the previous treatment of Vabu’s bicycle couriers as 
independent contractors for taxation purposes notwithstanding.55 
The Court acknowledged that it might have decided the case differ-
ently had the couriers been expected to commit to a greater capital 
lay-out, including, in particular, if the tools of the trade had involved 
motor vehicles rather than bicycles. As noted by the High Court 
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itself,56 the New Zealand Court of Appeal decision in TNT Worldwide 
Express (NZ) Ltd v Cunningham57 provides an interesting contrast in 
this regard.

Cunningham was a case decided under New Zealand’s 
Employment Contracts Act 1991.58 The case deals with an issue that 
goes to the very heart of labour law, that is, its scope of application. 
The question before the New Zealand courts was whether an owner-
driver employed as a courier can be treated as an employee for 
purposes of the statutory provisions on unjustifiable dismissal. 
Specifically, Cunningham had been engaged by TNT to conduct a 
courier service for the company. The parties had entered into a 
written standard form contract used by TNT for all its couriers. Less 
than two years into the contract, the company sought to terminate 
the relationship by giving four weeks notice as stipulated under the 
contract. In response Mr Cunningham invoked the personal griev-
ance provisions of the 1991 legislation, claiming he had been 
dismissed unjustifiably. In its defence TNT submitted that 
Cunningham was an independent contractor. Since the relevant stat-
utory provisions were restricted to employees, a judicial determination 
as to the legal status of Cunningham became imperative.

To fully appreciate the legal proceedings that followed, it must 
be borne in mind that New Zealand only has a specialist court struc-
ture at the first instance and intermediate appeal stages of any 
litigation concerning employment matters. Any final appeals go to a 
court of general jurisdiction. At the time59 this was the Court of 
Appeal, the functional equivalent of the High Court of Australia. Both 
specialist judicial bodies at the trial stage, the Employment Tribunal 
and the Employment Court respectively, found in favour of 
Cunningham. In reaching their decision considerable emphasis was 
placed on the extensive control exercised by TNT over Cunningham 
in the performance of his contractual obligations. This control 
included the requirement for Mr Cunningham to exclusively conduct 
the courier service over such routes and service such customers as 
directed by TNT. Mr Cunningham provided (and maintained) his own 
vehicle, but the type and colour had to be approved by TNT. 
Cunningham had to affix to his vehicle any advertising signs as 
required (and paid for) by the company. Cunningham had to take out 
TNT-approved insurance in respect of his vehicle. He was expected to 
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wear a uniform while on the job, with both the type and colour sub-
ject to company approval. Any money received on behalf of the 
company had to be accounted for. Cunningham’s own income was 
paid directly by the company. That payment, while performance-
based, was subject to a guaranteed monthly minimum.

The New Zealand Court of Appeal overturned the decision of 
the lower courts. It expressly acknowledged that the contract gave the 
company ‘very extensive control’ over the activities of the owner-
driver so as to ‘tie’ him to the company.60 However, it ruled that too 
much emphasis had been placed on the control factor by the trial 
judge. Approaching the case as essentially one of contractual inter-
pretation, the President of the Court of Appeal held that there could 
be ‘little doubt’ that the parties ‘intended’ the owner-driver to be an 
independent contractor.61 Cooke P referred approvingly to the English 
decision in Ready Mixed Concrete (South East) Ltd v Minister of 
Pensions and National Insurance62 and called it ‘the closest case of 
authority’ in the matter.63 Great significance was attached to the com-
prehensive nature of the (written) contract. The terms of the contract 
stated unequivocally that the relationship between the parties was 
one of principal and contractor. The Court considered that the con-
tract was not a sham to avoid the application of New Zealand’s 
employee protection legislation. Thus it saw no reason not to uphold 
the parties’ intention as reflected in the terms of their contract.

Ultimately, not unlike the judicial reasoning in Hollis v Vabu, the 
decision in Cunningham has a strong undercurrent of public policy—
only this time they were considerations of legislative policy and these 
were said to point away from the courier having employee status. 
Specifically, the New Zealand Court of Appeal expressed its reluc-
tance to disrupt what it called ‘established practice in the industry’. It 
felt strengthened in its conviction by what it regarded as ‘legislative 
policy to preserve existing principles’.64 In this regard Cooke P noted 
that the definition of ‘employee’ was essentially the same in both the 
1991 Act and that Act’s predecessor, the Labour Relations Act 1987. 
Casey J went one step further. His Honour observed that, pursuant to 
both statutes, the common law concept of employee had only been 
extended to include homeworkers. No other category of contractor 
was expressly deemed to be an employee for purposes of the labour 
legislation. Reasoning a contrario, Casey J inferred that owner-drivers 
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therefore were precluded from similarly being treated as employees. 
In further support of this type of reasoning, his Honour noted that a 
1988 government report on the matter65 had not been implemented.66

Back to the Legislature?
The above case studies show that the judicial tests for determining 
employee status produce unpredictable outcomes. An extreme solu-
tion would be to reduce, or eliminate altogether, the special treatment 
that attaches to contracts of service vis-á-vis contracts in general. 
This approach must be resisted as it is overly drastic and, in the end, 
it represents an intellectually dishonest ‘solution’ to the problem of 
distinguishing between employees and contractors proper. More 
useful, and certainly more benign, might be an expansion of the leg-
islative assistance offered to courts through the use of so-called 
employee deeming provisions in selective labour statutes. While this 
undoubtedly allows policy-makers to go beyond the constraints of 
the traditional common law tests, a major drawback of this approach 
is its statute-specific nature. It therefore tends to consolidate an 
already fragmented notion of employee status. Given that the issue 
here touches upon the very core of labour law, a more unitary and 
principled approach seems appropriate. Besides, in practice, deeming 
provisions tend to be adopted post factum, whereas a more proactive 
stance by the legislature is generally to be preferred.

A variation on the same theme has been the adoption of legisla-
tion, in various Australian states, aimed at protecting contractors 
operating in certain industries against the excesses of contractual 
freedom. Although the purpose of this state legislation typically is not 
to treat these contractors as fully fledged employees, the sheer detail 
of the regulation at times can suggest otherwise. Chapter 6 of the 
Industrial Relations Act 1996 in New South Wales and the Owner 
Drivers and Forestry Contractors Act 2005 in Victoria are two cases in 
point. As the difference in their titles suggests, only the former statute 
seeks to place the protection of contractors squarely within the legis-
lative framework of (state) labour law. 

Chapter 6 of the Industrial Relations Act 1996 (NSW)
Chapter 6 of the NSW Act targets contracts for the transport of  
people (bailment) or goods (contracts of carriage). It provides for the 
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collective representation of the contractors in question, principally 
taxi drivers, hire car drivers and owner-drivers, via the registration of 
associations of contractors. The Act also provides for the active 
involvement of the Industrial Relations Commission in contract 
negotiations, including the approval of the outcome of these negotia-
tions. To this effect the Act distinguishes between the hands-on 
involvement of the Commission in the actual contents of contract 
‘determinations’67 and the relatively hands-off role of the Commission 
in approving contract ‘agreements’68 entered into by the parties them-
selves. Even as regards the latter type of contract the Commission is 
expected to check whether the parties ‘understand’ the agreement, 
whether they might have entered into the agreement ‘under duress’ 
and, most intriguingly, whether the agreement does not ‘on balance’ 
provide a ‘net detriment’ to the drivers or carriers who are to be cov-
ered by it.69

Owner Drivers and Forestry Contractors Act 2005 (Vic)
Victoria’s Owner Drivers and Forestry Contractors Act 2005 obliges 
contractors to be provided with an information booklet. The form 
and contents of the booklet are determined by the state legislature.70 
The Act makes further provision for the adoption of compulsory 
codes of practice by state regulation.71 Contrary to the situation in 
New South Wales, the Victorian legislature opted for the resolution of 
disputes by a newly established Small Business Commissioner and, 
ultimately, the Victorian Civil and Administrative Tribunal.72 Tellingly, 
the Act expressly prohibits so-called unconscionable conduct. 
Unconscionable conduct is identified as potentially emanating from 
either party. As regards hirers, the Act stipulates in surprisingly 
detailed and at times verbose terms as follows:

(1) A hirer must not engage in unconscionable conduct with respect 
to a contractor.

(2) Without in any way limiting the matters to which the Tribunal 
may have regard for the purpose of determining whether a hirer 
has contravened subsection (1), the Tribunal may have regard to 
any one or more of the following –
(a) the relative strengths of the bargaining positions of the hirer 

and the contractor;



Employee Status 63

(b) whether, as a result of conduct engaged in by the hirer, the 
contractor was required to comply with conditions that 
were not reasonably necessary for the protection of the 
legitimate interests of the hirer;

(c)  whether the contractor was able to understand any 
documents relating to the acquisition or possible acquisition 
by the hirer of services from the contractor;

(d)  whether any undue influence or pressure was exerted on, 
or any unfair tactics were used against, the contractor or 
a person acting on behalf of the contractor by the hirer 
or a person acting on behalf of the hirer in relation to the 
acquisition or possible acquisition of the services from  
the contractor;

(e)  the amount for which, and the circumstances which, the 
contractor could have supplied identical or equivalent 
services to a person other than the hirer, including as an 
employee;

(f)  the extent to which the hirer’s conduct towards the con-
tractor was consistent with the hirer’s conduct in similar 
transactions between the hirer and other like contractors;

(g)  the requirements of any applicable code of practice;
(h)  the extent to which the hirer unreasonably failed to disclose 

to the contractor –
(i)  any intended conduct of the hirer that might affect the 

interests of the contractor;
(ii)  any risks to the contractor arising from the hirer’s 

intended conduct being risks that the hirer should have 
foreseen would not be apparent to the contractor;

(i)  the extent to which the hirer was willing to negotiate the 
terms and conditions of any contract for the acquisition or 
possible acquisition of services from the contractor;

(j)  the extent to which the hirer and the contractor acted in 
good faith;

(k)  whether or not the regulated contract allows for the payment 
of any increases in fixed and variable overhead costs on a 
regular and systematic basis.73

The same provisions apply, mutatis mutandis, to contractors.74
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International Approaches to Employee Status 
The International Labour Organization 
In June 2006, at the occasion of the ninety-fifth session of its 
International Labour Conference, the International Labour Organ-
ization (ILO) adopted Recommendation No. 198 on the Employment 
Relationship. The Recommendation directly addresses the legal 
uncertainty that currently exists regarding the distinction between 
employees and contractors. The Recommendation has been formu-
lated against a broader backdrop of the overall mandate of the ILO, 
that is, the protection of workers internationally. Related, more gen-
eral considerations at the basis of the Recommendation are the desir-
ability of national laws and practices aimed at the provision of ‘decent 
work’ and addressing ‘what can be an unequal bargaining position 
between the parties to an employment relationship’.75

Recommendation No. 198 is timely in that it places the uncer-
tainty about employee status in the broader context of a more 
globalised economy and the associated increase in mobility on  
the part of workers as well as businesses. As regards the former, the 
Preamble to the Recommendation draws attention to new risks  
of abuse through ‘circumvention of national protection by choice of 
law’. As regards the latter, the Preamble stresses that ‘in the frame-
work of transnational provision of services, it is important to establish 
who is considered an employee in an employment relationship, what 
rights these employees have’ but also—and this can be just as prob-
lematic—who the employer is.

Part I of Recommendation No. 198 postulates that protection of 
workers is the responsibility of the member states in the first 
instance.76 To this effect each country is urged to formulate a national 
policy for reviewing the personal scope of application of its labour 
laws and regulations on a regular basis.77 Any such national policy 
review should take into account international labour standards 
including, presumably, Recommendation No. 198 itself.78 Here spe-
cial emphasis is placed on the need for guidance to be offered to 
employers and employees alike, together with the need to ‘combat 
disguised employment relationships’.79 Both the formulation and 
implementation of national policy measures should occur in consul-
tation with the collective representatives of employers and 
employees.80 
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Part II of Recommendation No. 198 provides guidelines for the 
member states when determining the existence, or otherwise, of an 
employment relationship.81 In doing so, Recommendation No. 198 
confirms existing national practice not to rely solely on the charac-
terisation of the relationship by the parties themselves, especially 
where this would contradict the facts as these relate to the perform-
ance of the work and the remuneration for that work.82 To promote 
greater clarity, two principal legal tools are said to be available. A first 
device is the deeming technique identified earlier in this chapter, 
only this time the option is expressly left open for workers to be 
deemed either employed or self-employed.83 Second, the burden of 
proving that an employment relationship exists can be alleviated 
considerably by the introduction of a legal presumption in favour of 
employee status.84 The technique of legal presumption is used across 
different areas of law, and it is not unique to labour law. Provided that 
at least some indicators of an employment relationship are present, 
this can offer a simple yet effective means of testing employee status. 
Provided also that there remains scope for rebuttal during litigation, 
it need not be an inflexible tool either. Flexibility is important if com-
mercial realities are not to be judicially undermined unnecessarily. 
Article 8 of the Recommendation is most explicit on this point:

National policy for protection of workers in an employ-
ment relationship should not interfere with true civil and 
commercial relationships …

Strictly speaking, Recommendation No. 198 is not legally binding. It 
follows that its listing of indicators for the existence of an employ-
ment relationship can only be suggestions. The list itself is not exhaus-
tive, and holds no real surprises, but does provide a good summary of 
typical signals pointing towards employee status. Article 13 distin-
guishes in this regard between indicators that relate to the conditions 
for performance of the work and those addressing modalities for the 
payment of the work. They are, respectively:

(a) the fact that the work is carried out according to the instructions 
and under the control of another party; involves the integration 
of the worker in the organisation of the enterprise; is performed 
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solely or mainly for the benefit of another person; must be 
carried out personally by the worker; is carried out within 
specific working hours or at a workplace specified or agreed by 
the party requesting the work; is of a particular duration and has 
a certain continuity; requires the worker’s availability; or involves 
the provision of tools, materials and machinery by the party 
requesting the work;

(b) periodic payment of remuneration to the worker; the fact that 
such remuneration constitutes the worker’s sole or principal 
source of income; provision of payment in kind, such as food, 
lodging or transport; recognition of entitlements such as weekly 
rest and annual holidays; payment by the party requesting the 
work for travel undertaken by the worker in order to carry out the 
work; or absence of financial risk for the worker.

The European Union
The European Commission formally welcomed ILO Recommendation 
No. 198 in its 2006 Green Paper on Modernising Labour Law to Meet 
the Challenges of the 21st Century.85 As the broad title suggests, 
employee status in the EU is seen as part of a wider problem facing 
contemporary labour law. At the basis of the Green Paper lie fears 
about the development of a two-tier labour market, with privileged 
‘insiders’ enjoying full access to the protective rules of labour law—
including job security, while ‘outsiders’ comprise the unemployed 
and anyone working under precarious employment conditions.86 The 
latter group includes the nominally self-employed.

It would seem that the authors of the Green Paper faced a 
serious dilemma. The European Commission acknowledges, and 
implicitly supports, the reliance by business on self-employment as 
one of several means to cope with change. Self-employment is said to 
allow for a reduction in labour costs as well as greater flexibility when 
managing resources in response to fluctuating economic circum-
stances.87 Here, of course, the risk of abuse is real. Recourse to 
self-employment might benefit one party to the employment rela-
tionship but not necessarily the other. The Green Paper plays down 
somewhat the significance of that risk. It does so by (correctly) pre-
senting self-employment as the reflection of an increasingly popular 
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business model in its own right, especially in the service industry.  
The Green Paper observes that:

In many cases it [self-employment] reflects a free choice to 
work independently despite lower levels of social protec-
tion in exchange for more direct control over employment 
conditions and terms of remuneration.88

Because of this, the introduction of minimum requirements in all 
contracts involving dependent contractors, let alone contracts cov-
ering dependent and independent ones alike, is not particularly 
favoured by the Commission even if such a ‘floor of rights’ would 
increase certainty and transparency.89 In adopting this stance the 
Commission is not entirely neutral. To be clear, the distinction 
between employees and contractors is not of purely academic interest 
for the legal order of the EU itself. Not only is the EU acutely aware of 
the need for national laws in its member states that are truly effective, 
but in recent years it has become a directly affected party. In the  
aftermath of a recent enlargement of the Union’s membership base, 
transitional restrictions on access by employees from the new member 
states to national labour markets elsewhere within the Union can 
and, reportedly, have been circumvented by means of ‘bogus  
self-employed work, fictitious service provision and extended sub-
contracting’.90 

Accurate figures can be hard to come by. The Green Paper relies 
on data from the Community’s own 2006 Employment in Europe 
report. An indication of the scale of the problem facing Europe can 
be gleaned from the numbers for 2005. More than 31 million people, 
an estimated 15 per cent of the total workforce, were self-employed 
in the EU that year. Of that number, two-thirds are said to be single-
person businesses that employed no (other) employees. Inevitably, 
because the data relates to the enlarged EU of twenty-five, agriculture 
(together with retail businesses) features rather heavily in these  
figures. Self-employment is particularly significant in Poland, 
Hungary, Lithuania, Latvia and Estonia. Since 2007 Bulgaria and 
Romania can be added to that list. Among the older member states, 
four countries—the United Kingdom, Ireland, Portugal and the 
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Netherlands—stand out as well. Self-employment is said to be  
‘a growing feature’ of the construction and service industries.91 It is in 
these sectors of the economy, in particular, that use is made of prac-
tices such as outsourcing, subcontracting and project-based work. 
All are practices that present real challenges for contemporary labour 
law. The European Commission does not claim to have the definitive 
answer. For jurisdictional reasons it sees the problem as primarily 
one for the member states to deal with.92

A sense of déjà vu is inevitable. Not unlike the approach adopted 
by the ILO, the EU claims to be able to offer limited assistance  
only. Not without some irony, perhaps, the Commission applauds  
the adoption of Recommendation No. 198 on the Employment 
Relationship for its ‘strategic approach’.93 The ILO Recommendation 
is specifically commended for encouraging the member states, in 
consultation with the representatives of employees and employers,  
to formulate national policies and periodically review the scope of 
existing national laws in terms of their overall effectiveness.

A rare instance of direct EU involvement in the regulation of 
working conditions for the self-employed is Directive 86/653/EEC.94 
Adopted in 1986, the Directive seeks to co-ordinate the laws of the 
member states relating to commercial agents. The Directive defines a 
commercial agent as a self-employed intermediary with continuing 
authority to negotiate the sale or purchase of goods on behalf of a 
principal.95 While the meaning of self-employed is not elaborated 
upon, the Directive bestows certain rights upon commercial agents. 
Generally, principals must act ‘dutifully and in good faith’ in their 
relationship with agents.96 More specifically, agents are entitled to 
receive—upon request—a written document setting out the terms of 
the agency contract.97 Further, they must be provided with the infor-
mation ‘necessary’ for the performance of the contract;98 they are 
entitled to ‘reasonable’ remuneration;99 and they may qualify for an 
indemnity upon termination of the contract.100 All of the above safe-
guards for commercial agents remain vague, presumably to allow  
for maximum flexibility. More reminiscent of provisions enjoyed by 
those with protective employee status are Articles 14 and 15 of the 
Directive. Article 14 stipulates that, where an agency contract for a 
fixed period continues to be performed by both parties after that 
period has expired, the contract is deemed to have converted into an 
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agency contract for an indefinite period. While agency contracts for 
an indefinite period can be terminated by either party by giving 
notice, the period of any such notice is set at a minimum one month 
for every year of the contract, albeit with a maximum of three months. 
Pursuant to Article 15, the member states are given the option to 
double the maximum period of notice.

The Green Paper is discussed more fully in Chapter 8.

Back to the Future? The Independent Contractors Act  
2006 (Cth) 
The above European legislation on commercial agents reflects a 
broader concern not to go overboard in the assimilation of the legal 
position of employees and contractors. A desire to safeguard the 
freedom of genuine independent contractors, rather than protect eco-
nomically dependent contractors against abuse, features even more 
prominently in Australia’s Independent Contractors Act of 2006.101 
Adoption of the federal statute was preceded by a parliamentary 
inquiry into the legal status of independent contractors.102 The inquiry 
triggered a government response that has been severely criticised by 
scholars for going against international efforts to avoid abuse of inde-
pendent contractor arrangements.103 To be clear, the stated objectives 
of the Independent Contractors Act 2006 (Cth) amount to an unequiv-
ocal act of faith in the principle of contractual freedom. These objec-
tives are listed in Section 3(1) of the Act in the following terms:

(a) to protect the freedom of independent contractors to enter into 
services contracts; and

(b)  to recognise independent contracting as a legitimate form of 
work arrangement that is primarily commercial; and

(c)  to prevent interference with the terms of genuine independent     
contracting arrangements.

To achieve these objectives the primary source of legal regulation of 
contracts for services is meant to be the contract itself. The Act 
expressly excludes any state or territory laws ‘more commonly associ-
ated with employment relationships’.104 Specifically excluded in this 
manner are, inter alia, the employee deeming provisions in state 
laws.105
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Personal Scope of Application
If the legislation is to avoid overreaching its intended objectives, it is 
imperative that the Act’s personal scope of application be unambig-
uous. Not surprisingly, the 2006 legislature faced problems similar to 
those encountered when drafting employee protective rules. The 
statute defines a services contract as encompassing a contract for 
services to which an independent contractor is a party and that relates 
to the performance of work by that contractor.106 Yet, the term ‘inde-
pendent contractor’ itself, while stated not to be limited to natural 
persons, is not statutorily defined.107

Intriguingly, although the application of state laws extending 
employee protection to contractors is precluded, an exception is 
made for so-called ‘outworkers’.108 Once again, outworkers are not 
defined by the 2006 Act. Rawling traces the origins of the term back to 
the employment of, in essence, migrant women from non–English 
speaking backgrounds in the textile, clothing and footwear indus-
tries during the post–World War II period.109 These outworkers were 
the original ‘home’ workers in that they typically worked from  
home rather than on the factory floor. Historically, the application of 
protective labour laws was avoided by treating these workers as  
independent contractors. However, in response to public concerns 
about exploitation, as well as a concerted effort by the union move-
ment, a number of state governments enacted legislation regulating 
outwork from the late 1990s onwards. The Independent Contractors 
Act 2006 allows for the continued application of these state laws.110 
Also ‘saved’ from the scope of application of the federal legislation 
are Chapter 6 of the Industrial Relations Act 1996 (NSW) and the 
Owner Drivers and Forestry Contractors Act 2005 (Vic).111 

Intervention Powers of the Federal Court of Australia 
Contemporary contract law makes provision for unconscionable  
conduct. In this vein, each party to a services contract may ask the 
Federal Court to review the contents of the contract on the grounds 
that the contract is either unfair and/or harsh.112 In its determination 
the Court may, among other things, take into account the relative  
bargaining strength of the parties in negotiating the contract.113 The 
remedial powers of the Court are of a substantive nature. They are 
therefore not restricted to striking out one or more terms of the  
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contract including, where appropriate, an order setting aside the 
whole contract. The Court effectively can rewrite the contents of  
the contract.114 The ramifications of judicial intervention can thus be 
far-reaching, especially since inadequacy of the negotiated remuner-
ation package is expressly listed as one aspect of the judicial fairness 
test. Of special note in this regard is that the Court has been author-
ised to make comparisons with the remuneration ‘an employee per-
forming similar work’ is likely to receive.115 Apart from the issue  
of remuneration, comparisons with the employment conditions of 
employees are also allowed, so it would appear, regarding leave enti-
tlements, hours of work, and even the modalities for terminating  
the contract.116 
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Chapter 4.

Employee Representation

The Story So Far
Employees—unlike genuinely independent contractors—are consid-
ered vulnerable and thus in need of special protection. Legally, they 
are deemed to be in a subordinate relationship with the other con-
tracting party.

One way of tackling inequality at the level of the individual 
employment relationship is to create additional rights for employees 
by statute. Specifically, the legislature can give individual employees 
entitlements that are enforceable by them (with or without union 
assistance) in a court of law specifically created for that purpose.  
As we saw in Chapter 3, this has been a major part of the continental 
European approach to labour law regulation throughout the twen-
tieth century. Special labour or employment courts ensure that any 
such employee rights are applied in the ‘correct spirit’.1 These courts 
will be discussed more fully in Chapter 5. Importantly, the European 
approach has tended to go beyond merely creating a statutory  
minimum floor of rights. Over the years many continental European 
legal systems have built an extensive scheme of statutory entitle-
ments that cover just about every aspect of the individual employment 
relationship.2 
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By and large English-based legal systems prefer a different 
approach. Rather than boosting employee rights outright, that is, at 
the individual employment level, these systems have tended to shift 
the focus to a higher, collective level. They seek to address and remedy 
the inequality that exists at the individual employment relationship 
level through the legal recognition of a collective spokesperson of  
the individual employee. The underlying assumption here is that at 
the collective level, that is, at the level of the relationship between the 
collective representatives of employee and management, the chances 
of achieving a level playing field are greater. Of course, this is not to 
suggest that legal recognition of a collective spokesperson for 
employees is not also a feature of continental European systems. 
Even so, because the stakes are relatively higher in systems that make 
collective representation a primary device for employee protection, 
one would expect to find a rather more sophisticated approach to the 
regulation of unions and the like in non-continental systems of 
labour law.

This raises two major questions. First, how do various legal sys-
tems across the advanced Western world regulate the selection and 
official designation of a collective representative for individual 
employees? The discussion below contrasts the North American, 
Australasian, and continental European approaches to union recog-
nition. Second, which legal rights or privileges attach to the status of 
officially designated employee representative? This question is impor-
tant in trying to evaluate how much of a level playing field really exists 
at the collective level. At the end of the day, the focus on collective 
representation will always promote procedural rather than substan-
tive equality in the first instance, in that it does not of itself produce 
any employee entitlements to minimum wages, maximum hours of 
work, meal breaks, annual leave and the like.

Unions: Official Designation Mechanisms

Certification in the United States
Under federal labour law the collective spokesperson for US workers 
is selected through a process known as certification. From a compar-
ative perspective, it is interesting to note that collective representa-
tion is not considered to be an issue in need of regulation on the 
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management side. Unlike the situation in Europe, no provision is 
made for the collective representation of individual businesses in 
labour law. Any lifting of the discussion about employee protection, 
away from the individual employment relationship to a higher, col-
lective level thus remains partial at best.

Certification, US style, proceeds from the basic premise that 
employers can recognise a particular union as the spokesperson for 
the workforce either voluntarily or because they are compelled to do 
so. Each time the legislature has built in safeguards to ensure genuine 
employee representation is achieved. The relevant statutory frame-
work is contained in the National Labor Relations Act 1935.

Voluntary Recognition
Voluntary union recognition can be a risky affair for employees as an 
employer may prefer dealing with a union that is sympathetic to the 
interests of the business. To avoid the voluntary recognition of 
employer-dominated unions, the Wagner Act stipulates that employers 
can only resort to voluntary recognition if they can show good reason 
for assuming that the particular union effectively represents a  
majority of the workforce. The statutory technique to help determine 
whether majority support exists consists of the signing of so-called 
(union) authorisation cards by the employees. By signing these cards, 
individual employees give expression to their wish to be represented 
for collective bargaining purposes. 

Authorisation cards have proved to be a simple yet effective 
device for selecting a collective spokesperson of workers. They also 
play a role in the forced recognition procedure, as discussed later.3 
The pool of employees from which majority support must come is 
known as the bargaining unit. The notion of the bargaining unit is 
crucially important, not least because it has repercussions for both 
the level and the (personal) scope of any ensuing collective bar-
gaining. The National Labor Relations Act is surprisingly unspecific 
in its definition of the bargaining unit, though. The Act only pre-
scribes the maximum size of a bargaining unit. Section 9(b), in 
particular, limits the size of bargaining units to the employer-wide 
unit. This notion is sufficiently broad to allow for multi-plant  
bargaining, whenever the employer’s business happens to be spread 
over two or more geographically separated plants. The bargaining 
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unit can also be smaller than the plant or workplace, for instance 
where employees have traditionally been (and continue to be) organ-
ised along craft or occupational lines. However, truly industry-wide 
bargaining, let alone inter-industry bargaining along continental 
European lines, is something the concept of the bargaining unit does 
not allow for. In practice, multi-employer bargaining is dependent on 
one union obtaining certification in multiple bargaining units simul-
taneously. Furthermore, it is dependent on the relevant businesses 
agreeing to the negotiation of a multi-employer contract. Crucially, 
any union pressure on employers to enter into a multi-employer deal 
amounts to a prohibited (‘unfair’) labour practice under the Act.  
A rare, recent instance of one union successfully organising employ-
ees across different companies for bargaining purposes involved  
the Service Employees International Union and some 5000 janitors 
(cleaners and caretakers) in the Houston area.4

Multi-union bargaining, between one employer and several 
unions, while not prohibited per se, is equally rare. It requires inter-
union co-operation between organisations that may very well be 
direct competitors in the recruitment of employee members.

The rationale behind the concept of the bargaining unit is a 
desire to ensure that employees share a sufficient commonality of 
interests. When viewed from this angle, it follows that more than one 
bargaining unit can qualify as an ‘appropriate’ unit. The Wagner Act 
acknowledges this by not requiring that a particular bargaining unit 
be the ‘most’ appropriate unit. Of course, opinions of employer and 
union as to what constitutes an appropriate bargaining unit may 
readily differ. The ultimate decision rests with the National Labor 
Relations Board, the federal government agency charged with  
administering the Act.5 In making its determinations, the Board 
invariably views the wishes of the employees themselves as one of 
several factors to be considered. In effect, the Board tends to stress 
the need to balance the interests of all parties, including those of the 
employer.6

Forced Recognition
In the absence of voluntary union recognition, the device used to 
determine whether a majority of employees in a particular bargaining 
unit favours collective representation of their interests is the ballot 
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box. The statute provides for union certification elections to be 
administered by the National Labor Relations Board.7

Certification elections determine whether employees favour 
one union over another. Significantly, given the tradition of individu-
alism in American society at large, they can also determine whether 
employees in a particular workplace favour representation at all. To 
this effect an election petition can be filed by a union, a group of 
employees, and even by an employer. Petitions filed by an employer 
present certain risks for organised labour. The employer may try to 
boycott the organisational aspirations of a particular union by filing 
for an election prematurely. Specifically, employers wishing to keep 
the union out of their plant may wish to file for an election before the 
organisational drive of the union is completed.8 To overcome this 
problem the National Labor Relations Act stipulates that an employer 
can only file for an election after one or more unions has made a 
claim for collective representation.9 The legislature seeks to ensure 
that there is a genuine basis to every application for an election. Thus, 
even where the filing party is a union or a group of workers, minimal 
employee support must be shown first. In practice, this means that 
union authorisation cards must be submitted indicating a minimum 
30 per cent membership support in the bargaining unit.

The outcome of certification elections represents an all-or-
nothing approach under the Act.10  Either the—or a—union wins the 
election or no union gets a majority vote. In the former scenario, that 
union becomes the exclusive representative of all members of the 
bargaining unit, including non-members and members of other 
unions. The employer may not avoid dealing with the majority union, 
say by directly negotiating with the employees, whether as a group or 
individually. If no union obtains a majority vote, there is no union to 
officially represent the employees. In that case the losing union 
cannot even represent its own members.

Frequency of Certification Elections
The finality of union certification elections is affected by both the 
election-bar rule11 and the contract-bar rule.12 Under the election-bar 
rule, once (valid) elections have been held in a particular bargaining 
unit, no new elections can occur for a period of twelve months. The 
practical result is that, if the employer ‘wins’ the election, that is, no 
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majority of employees favours collective representation, the employer 
need not worry about another election being filed for a year. Thus sta-
bility in the workplace is assured. Conversely, if a—or the—union 
wins the election, that union will be free from rival challenges for at 
least twelve months as well.

The election-bar rule can be extended by the contract-bar rule. 
The employer is under a statutory obligation to bargain with the  
official bargaining agent of the employees. If the certified union suc-
ceeds in negotiating a collective agreement with the employer, no 
new elections can be held during the currency of that agreement.  
The maximum effect of the contract-bar rule is three years.

Once a collective agreement is in place, the earliest a rival 
union—or, for that matter, the employees themselves—can file for a 
new election is ninety days prior to the expiry of the agreement. To 
ameliorate the risk that the filing for an election hampers the chances 
of the certified union in persuading the employer to agree to a new 
collective agreement, the period of sixty days prior to the expiry of 
the old agreement is treated as a grace period. Thus, any window of 
opportunity that may have opened up lasts only a month.13

The combined effect of the election-bar and contract-bar rules 
can be illustrated with the following example. Assume union A is the 
certified bargaining agent for employees AA in a particular bargaining 
unit. In application of the election-bar rule, union A has one year 
during which to negotiate a collective agreement with the employer. 
Assume union A succeeds in negotiating an agreement by the end of 
that year. Assume also that the stipulated currency of the agreement 
itself is one year. If the employees AA are unhappy with union A, or if 
another union B persuades employees AA that it can do better than 
union A, the earliest employees AA or union B can file for an election 
is twenty-one months after the first election, that is, after twelve 
months (because of the election-bar rule) plus nine months (because 
of the contract-bar rule). Employees AA and union B have exactly one 
month in which to file. If no election is filed for during this period, 
employees AA and union B are prevented from filing during the fol-
lowing two months (that is, the final sixty days before the stipulated 
expiry of the agreement). If union A succeeds in negotiating a new 
agreement during those two months, the contract-bar rule once 
again prevents filing during the currency of this new agreement. If 
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union A is unsuccessful in its attempts to renew the first agreement, 
however, nothing can stop employees AA or union B from filing for an 
election once that agreement has expired.

The National Labor Relations Board conducts several thousands 
of union certification elections each year.14 Election-bar and contract-
bar rules notwithstanding, the mere provision for certification 
elections provides a statutory basis for employer resistance to union 
representation of the workforce to be brought to the fore on a regular 
basis. Employer hostility to collective representation can manifest 
itself in various ways. Targeting individual employees who actively 
participate in union organisational drives through (often unlawful) 
termination of their employment continues to occur more than sev-
enty years after the enactment of the National Labor Relations Act.15

Registration in Australia and New Zealand
In New Zealand and Australia the traditional procedure for selecting a 
collective spokesperson of individual employees is registration. 
Whereas certification in the United States is an openly democratic 
exercise involving, typically, elections to ascertain employee prefer-
ences, its Australasian counterpart of registration has always been in 
the nature of a largely bureaucratic, administrative process.

Minimum Membership Numbers
In some respects registration is similar to certification. Thus, the 
Australian equivalent of the American National Labor Relations Board 
is the Industrial Relations Commission.16 The functional equivalent in 
New Zealand is the Registrar of Unions.17 However, there are also 
some important differences. The most pertinent one is that the focus 
of the Australian and New Zealand legislatures throughout most of 
the twentieth century has not really been on employee representation 
at the level of the enterprise. Instead the legislative requirements 
regarding minimum membership numbers have tended to reflect a 
strength-in-numbers philosophy on both sides of the Tasman. 
Australia’s earliest federal conciliation and arbitration legislation of 
1904 put the minimum number at 100. The Industrial Relations  
Act 1988 (Cth) raised that number to 1000. A 1990 amendment  
further increased the minimum number to 10 000—ostensibly in an 
attempt to force rationalisation and facilitate efficiency gains through 
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economies of scale. Intriguingly, it immediately led to an official 
employer complaint to the ILO where it was argued, successfully, that 
the Australian legislature, by raising the bar for the registration  
of unions in this fashion, breached Convention No. 87 on freedom of 
association. Because of the shift towards an enterprise focus, and the 
associated move away from national awards as the primary instru-
ment for negotiating terms and conditions of employment, the cur-
rent trigger for the registration of a federal union in Australia is a low 
fifty employees. The current minimum in New Zealand stands at an 
even lower number of fifteen employees. Unlike the situation across 
the Tasman, the Australian Workplace Relations Act 1996 additionally 
makes special provision for so-called ‘enterprise associations’. This 
type of decentralised union organisation requires a mere twenty 
members to qualify for registration.18  

Traditionally the statutory minimum membership number 
requirements sought to ensure efficiency, that is, the ability of the 
organisation to represent and defend its members’ interests effec-
tively. The trade-off for this focus on efficiency may have been 
reduced internal democracy, in terms of opportunities for individual 
member input into the functioning of the organisation. Some com-
mentators suggest that the Howard reforms sought to encourage 
competition between unions.19 Whether the small-is-beautiful 
approach adopted by the 1996 legislature has also resulted in a union 
movement that is more in tune with the wishes of its membership is 
questionable. In any event, the existence of enterprise unions is not a 
prerequisite for the success of enterprise bargaining. Similarly, 
democracy is not necessarily a full substitute for efficiency. Some of 
the continental European union-designation models, discussed more 
fully below, have sought to tackle this dilemma by combining a 
requirement for employee representative organisations to be large—
minimum 50 000 members in Belgium, a country with a population 
half that of Australia’s—with the notion of union pluralism. 
Specifically, by allowing for the co-existence of multiple unions as so-
called ‘most representative’ organisations, employees in countries 
like Belgium, France and the Netherlands have a real choice to join 
the union they feel most ideologically aligned with.

Apart from, but closely related to, the minimum membership 
number requirement, Australian and New Zealand unions must be 
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able to demonstrate that they are genuine as well as independent 
organisations, that is, that they are willing and able to protect the 
interests of members free from improper employer influence.20 Thus 
the legislature seeks to avoid the registration of ‘tame cat’ staff asso-
ciations.21  While these requirements themselves are not new, they 
address an issue of renewed concern in the context of the current 
provisions expressly allowing for the registration of enterprise-based 
organisations in Australia.

In March 2008 the Rudd government introduced transitional 
measures to phase out certain aspects of the existing workplace rela-
tions legislation. The Workplace Relations Amendment (Transition to 
Forward with Fairness) Act 2008 paves the way for more comprehen-
sive legislation to take effect from 1 January 2010 onwards. While a 
new workplace relations Bill is yet to be introduced into Parliament, 
it has been foreshadowed that the emphasis will be on enterprise-
level collective bargaining.22 The implications, if any, for the 
registration of unions remain unclear. 

Democratic Union Rules
The rules of the organisation to be registered must reflect a minimum 
level of internal democracy. This requirement goes directly to the 
relationship between the organisation and its members. The union 
rules on access to membership, expulsion from membership and, 
generally, member input into the running or operation of the union 
are subject to official scrutiny. A parallel can be drawn here with the 
duty of fair representation imposed on American unions. In effect, a 
wider parallel with the United States can be drawn in that external 
scrutiny of the union’s internal affairs constitutes a traditional quid 
pro quo for the bestowing of exclusive representation rights relating 
to membership coverage, bargaining rights, and (personal) grievance 
handling upon registration. In New Zealand at least one of the  
union objectives is expected to be the promotion of the ‘collective 
employment interests’ of its members.23  Less clear is which, if any, 
other objectives a union might legitimately seek to pursue. Further, 
under New Zealand law, union rules may not be ‘unreasonable’ and 
must be ‘democratic’.24 Similar constraints attach to the internal  
rules of applicant unions in Australia. To this effect, a separate 
Schedule to the Workplace Relations Act 1996—entitled Registration 
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and Accountability of Organisations—spells out the intentions of 
Parliament regarding federal unions.25 These include a general 
requirement for registered organisations to be accountable to the 
membership while at the same time being able to operate effectively.26 
Further, the active participation of members in the affairs of the 
organisation is encouraged.27 Seemingly less relevant is Parliament’s 
declared desire ‘to reduce the adverse effects of industrial disputa-
tion’.28 This may entail a reference to the possibility of cancelling the 
registration of unions that are overly militant or otherwise behave in 
a fashion that is considered just plain difficult. Tellingly, Section 28 of 
Schedule 1 stipulates that preventing or even hindering the achieve-
ment of Parliament’s intention provides grounds for cancellation of 
the union’s registration. Further, the Act prescribes various forms of 
‘prohibited conduct’ in relation to the formation and registration  
of employee associations.29  Prohibited conduct includes industrial 
action, or the threat thereof, in the context of union registration. 

Fair Union Competition
Finally, to be registered, there must not be another organisation to 
which the members of the applicant union can ‘more conveniently’ 
belong, that would be able to ‘more effectively’ represent the interests 
of these members.30 On one level, this requirement is acknowledg-
ment of the age-old issue of rival unionism, with the legislature 
seeking to address scenarios where one union unduly tries to poach 
members of another union. Interestingly, though, that requirement 
was not made into an obstacle to the formation and registration of 
enterprise unions under the Howard government.31 According to the 
Rudd government, key elements of the proposed new workplace rela-
tions system will be freedom of association and the right of employees 
to ‘genuine’ workplace representation.32 

Most Representative Organisation in Continental Europe
When comparing the United States with the situation in Australia and 
New Zealand, one major difference to note is the level at which union 
representation occurs. In the United States, because of its link with 
the concept of the bargaining unit, certification caters primarily 
(although, in principle, not necessarily exclusively) for enterprise  
bargaining. In Australia and New Zealand, the recent focus on the 
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workplace notwithstanding, registration is a procedure that is more 
readily able to accommodate multi-employer or industry-wide bar-
gaining. High-level bargaining is also a typical feature on the European 
Continent. This in turn is linked to a particular manner of union 
organisation on the Continent.

Fifty years of political and economic integration notwithstanding, 
Europe does not present a uniform picture, and over-generalisations 
must be avoided so as not to mislead. Even so, with Germany and 
Scandinavia as major exceptions, a European model of sorts is the 
union designation technique of most representative organisation.

The term ‘most representative’ first featured in the 1919 Treaty 
of Versailles concluded between the Allied forces (including the 
United States) and Germany following the end of World War I.33  From 
there the expression made its way into the parlance of the ILO. In 
1922 the Permanent Court of International Justice—the predecessor 
of the current International Court of Justice and a permanent organi-
sation within the (then) League of Nations—issued an advisory 
opinion regarding the Dutch government’s selection of a union  
representative to attend the International Labour Conference.34 The 
Court based its ruling on Article 389, Paragraph 3, of the Treaty.35  
The Court observed that the drafters of the Peace Treaty, as the Treaty 
of Versailles is also known, had refrained from providing a definition. 
While it acknowledged the importance of membership numbers,  
the Court considered that figures are not the only test of the repre-
sentative character of an organisation. Rather the International Court 
held that:

What these organisations are, is a question to be decided in 
the particular case, having regard to the circumstances in 
each particular country at the time when the choice falls to 
be made.36

This reference to local circumstances allows for the recognition of 
broader, ideological divisions that may exist in European society at 
large. In some instances it has allowed divisions along religious, sec-
ular and even linguistic lines to be accommodated. The presence of 
union pluralism then is not at all precluded by the requirement for 
unions to be most representative! 



Death of Labour Law?86

Union Pluralism: Belgium
The simultaneous recognition of several organisations as most repre-
sentative unions is an integral feature of labour law in the Benelux 
countries as well as in France, Italy and Spain. Belgium provides an 
interesting case study to illustrate the ramifications of this pluralism. 
In that country a largely political decision was made to recognise 
three umbrella organisations for the representation of employees: a 
Christian-democratic union, a social-democratic union, and a lib-
eral-conservative union. All three confederations meet the statutory 
requirements of being national organisations with an inter-industry 
focus. All three are represented in the core national (government) 
advisory bodies on economic (the Central Economic Council) and 
social (the National Labour Council) matters. A final requirement for 
recognition as a most representative organisation is a minimum 
membership number of 50 000 employees.37 There have been repeated 
employer complaints to the ILO about the lack of transparency of 
these requirements.38

In 1985 the Belgian legislature paved the way for the recognition 
of unions organising high-level white-collar employees who do not 
qualify as leading personnel (the so-called cadres) as a new type of 
representative union.39 A reduced membership threshold of 10 000 
applies here. Previously, only the Christian and socialist confedera-
tions of unions devoted a separate division to the organisation of any 
white-collar employees wishing to join.

The existence of linguistic divisions in the country did not leave 
the structure of the Belgian labour movement untouched. Each of the 
three main confederations is split into separate Flemish and French 
arms: the ACV-CSC,40 the ABVV-FGTB41 and the ACLVB-CGSLB,42 
respectively. All of the most representative unions can operate in the 
same industry or company via their member organisations (of which 
there are dozens for each of the umbrella organisations). On the one 
hand, this system allows employees freedom of individual choice. In 
effect, as more than one union has most representative status simul-
taneously, employees can choose which, if any, organisation they 
join. On the other hand, collective agreements can be signed, on 
behalf of the workforce employed in a particular industry, by each 
and every one of the most representative organisations. Whether just 
one, several or indeed all of the most representative unions sign the 
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agreement has no repercussions for its legally binding effect or its 
personal scope of application. This particular feature of the Belgian 
‘model’ acts as a powerful incentive for constructive inter-union co-
operation. It certainly represents a more positive and proactive 
approach to avoiding union rivalry than is found in the United States, 
Australia and New Zealand.

Unlike the American umbrella union of the American Federation 
of Labor–Congress of Industrial Organizations (AFL–CIO), the ability 
to negotiate collective agreements in Belgium extends to the umbrella 
unions themselves. National (inter-industry or, as they are known 
locally, inter-professional) agreements, covering the whole private 
sector of the economy, have become a traditional feature of the 
Belgian social scene post–World War II. Typically, these are negoti-
ated with the active participation of the government of the day. The 
net result is a multi-layered approach to collective bargaining, 
allowing for both uniformity and flexibility in social regulation. 
Specifically, big-picture issues are negotiated centrally, at the national 
level, and apply uniformly across the whole private sector of the 
economy. Decentralised industry and company bargaining then 
builds upon these national accords by using them as a platform for 
the negotiation of more detailed, industry- and/or company-specific, 
agreements.

Union Pluralism: France
The complexity of the Europe’s ‘most representative’ model of union 
designation inevitably increases with the number of unions officially 
recognised in this manner. It would be wrong to assume, though, that 
a direct correlation exists between the number of unions that thus 
operate in any particular system of labour law and union member-
ship levels. Union density in Belgium, estimated at 69 per cent at the 
start of the twenty-first century, has always been high.43 In France, by 
contrast, not three but five unions qualify for the label of most repre-
sentative organisation. Yet union density in that country has tradi-
tionally been much lower. Most attractive, when judged purely in 
terms of relative membership numbers, is the communist CGT 
(Conféderation Génerale du Travail ), estimated to cover one in three 
union members. Its main rival, organising one in four members, is 
the socialist CFDT (Conféderation Française Démocratique du Travail ). 
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Each of these two unions triggered its own breakaway union at one 
stage. The CGT-FO (Conféderation Génerale du Travail-Force Ouvrière) 
is anti-communist (and anti-religious); it claims to be reformist and 
covers one in seven union members. As its name suggests, the CFTC 
(Conféderation Française des Travailleurs Chrétiens) is a Christian 
union, organising one in twenty union members. This last figure com-
pares unfavourably with the much stronger position occupied by 
Christian unions in Belgium and the Netherlands.

Of special note is the existence of a separate union for man- 
agerial personnel in France. The CGC (Conféderation Génerale des 
Cadres) organises senior white-collar employees, including super-
visors and even executive personnel.44 As a most representative 
organisation the CGC covers one in every eight union members in 
France. It provides a sharp contrast with the situation in the United 
States where supervisors are formally excluded from the definition of 
‘employee’ pursuant to the National Labor Relations Act.

Elsewhere in Europe
In Germany union pluralism along ideological lines disappeared at 
the end of the Weimar Republic in the early 1930s. Instead, any previ-
ously existing political and ideological wings of the organised labour 
movement currently are ‘amalgamated’ in a single confederation, the 
DGB (Deutscher Gewerkschaftsbund ). Unlike the umbrella organisa-
tions of unions in Belgium, the DGB does not itself enter into collec-
tive bargaining agreements with employers. Instead, its main role 
consists of acting as spokesperson for the labour movement in 
Germany. The DGB also co-ordinates the activities of its member 
unions.45 The Christian unions, however, opted against affiliation 
with the DGB. Their role—even following political unification of East 
and West Germany—has tended to be marginal.46

In Scandinavia union pluralism never really existed, especially 
not along religious lines.

Impact on Representation Rights

Differences in Union Organisation
The above differences in union selection mechanisms between the 
United States, Australasia and continental Europe must be linked to 
differences in the organisational structure of unions themselves. The 
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precise nature of this link is not entirely clear. There may not be a  
perfect correlation between union selection and union structure. 
However, it is clear that a decentralised selection mechanism as it 
exists in the United States, for instance, tends to promote a workplace 
focus in the organisational set-up of the collective spokesperson for 
the employees. Conversely, a broad-based national emphasis in union 
selection, as can be found in continental Europe, induces a more  
centralised approach to the structure and operation of the organised 
labour movement. To appreciate why this is the case, and also to  
see where the Australasian method of union selection fits in, it is 
important to look at differences in the historical formation of unions 
internationally.

There are various ways in which unions can be classified. In 
terms of organisational structure, two main types of unions exist: 
craft or occupationally based unions, on the one hand, and industrial 
unions, on the other hand. Craft unions developed first. Their main 
representative is Britain, where the Industrial Revolution also hap-
pened to come first. From there the craft or occupational model of 
union organisation was exported to the various colonies—including 
the United States, Australia and New Zealand. Industrial unionism, 
by contrast, is a more recent phenomenon. That type of union organ-
isation is typical for continental Europe and coincides with the late 
arrival of the Industrial Revolution on the Continent.

Craft or occupational unionism forms the backbone of the oldest 
trade union movements in the world. A feature of craft or occupation-
ally based unions is that any recruited members typically belong to 
the same craft or occupational category. Traditionally, the emphasis 
was on organising skilled workers only. Only these workers were 
deemed to have something in common and worthy of protection, that 
is, a trade or marketable skill. A most famous illustration in this regard 
is the central union organisation in the United States. It started life as 
the AFL (American Federation of Labor), with the CIO (Congress of 
Industrial Organizations) component of the American organised 
labour movement having been added in more recent times only.47

Industrial unions present a quite different story. Typically, the 
emphasis of industrial unions is on a broadly understood notion of 
(working-) class solidarity rather than, more narrowly, job training, 
apprenticeship, or the marketable skills of the members. The common 
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factor of workers organised by industrial unions is that, irrespective 
of their actual occupation, all are employed in a particular industry. 
The notion of industry itself is defined in terms of the product or 
service provided by the employer. Obvious examples include tradi-
tional industries such as construction or manufacturing, but also 
‘newer’ industries such as the banking or insurance sectors. Industrial 
unions are typical for the whole of the Western European Continent 
with Denmark as the major exception. In Denmark a strong element 
of craft unionism continues today. 

Representation Rights
The differences in union designation mechanism between the United 
States, Australia/New Zealand and Europe inevitably have an impact 
on the employee representation rights of the official union. In essence, 
any exclusivity that attaches to the representation rights of unions in 
the United States, Australia or New Zealand, is necessarily absent 
from the continental European scene once union pluralism comes 
into play. Further, while the grant of exclusive representation rights 
constitutes a traditional incentive for submitting to registration (and, 
hence, submitting to state control) in Australia and New Zealand, the 
focus in the American system of certification tends to be much more 
openly on mitigating the side-effects of any such exclusivity rights. 
Apart from restricting the membership coverage rights of the certified 
union to the bargaining unit, two core union obligations in this 
respect are a duty to act in good faith during the bargaining round 
and a duty to represent all members of the bargaining unit fairly when 
dealing with any grievances (such as dismissal disputes) that may 
arise between employee and employer from time to time. The former 
duty also attaches to the employer party in the collective bargaining 
process. An express statutory duty to bargain in good faith has made 
its way into the principal labour legislation in New Zealand since 
2000.48 Interestingly, that duty in New Zealand is part of a broader 
obligation for parties in an employment relationship—individual as 
well as collective ones—to deal with each other in good faith.49 
Whether a similar requirement can be read into Australia’s Workplace 
Relations Act has been a matter of some considerable debate.50 In any 
event, the Rudd Labor government wishes to formally introduce a 
duty to bargain in good faith against the backdrop of a focus on 
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greater ‘respect (for) democracy in the workplace’51 from 1 July 2009 
onwards.52 

Figure 4.1 below outlines the traditional representation rights of 
the official union(s) in three major areas: membership coverage, col-
lective bargaining and personal grievance handling.
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Figure 4.1: The traditional representation rights of the official unions

Institutionalised Forms of Employee Representation

The Contemporary Relevance of Unions 
The relevance of unions has come in for serious questioning,53 in line 
with declining  membership numbers since the late 1970s.54 This phe-
nomenon is by no means restricted to the United States. Traditional 
strongholds, such as Australia and New Zealand, have been similarly 
affected.55 To date the decline has been less pronounced in Europe.  
A partial explanation for this may be that unions on the Continent 
have managed to become an integral part of society at large. While 
seemingly more peripheral than their counterparts in English-based 
legal systems (because European employees rely less exclusively on 
collective bargaining as relatively more extensive employee rights are 
enshrined in legislation directly), the role of the organised labour 
movement on the European Continent includes the performance  
of certain quasi-delegated government functions. In Belgium, for 
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instance, unions facilitate, and effectively are in charge of, the pay-
ment of unemployment and health benefits. For this service the three 
most representative unions receive a substantial ‘administrative fee’ 
(in the order 162 Euros per person in 2005) from the government for 
the payment of unemployment benefits alone. This may seem odd to 
an outsider. To be clear, technically, there is no need for union involve-
ment in the payment of these social benefits. Even so, this payment 
system provides some continuity in the historical link between the 
union movement and the creation of these social benefits.56 
Continental unions have also been able to maintain relatively close 
links with the government of the day through their involvement in the 
periodic, tripartite, inter-industry bargaining exercises referred to 
earlier in this chapter and encompassing the whole private sector of 
the economy.

Thus far, any decline in membership numbers has not affected 
the unions’ ability to represent workers on the Continent. The story is 
different elsewhere. In New Zealand, legislation adopted under a 
conservative government during the 1990s initiated a trend towards 
individual bargaining, with employees being encouraged to look for 
assistance beyond the union. While actual figures of take-up num-
bers are not available, even law firms have stepped in by offering their 
services in the negotiation of individual employment contracts.  
A change of government and the adoption of less (union-) hostile  
legislation in 2000 may have lessened the need for non-union repre-
sentation of employees in New Zealand somewhat. In Australia, a 
similar trend towards individual bargaining led to the appointment 
of a public official, the Employment Advocate, whose services could 
be called upon by employees (and employers alike).57 Any meaningful 
assistance to individual employees by the Employment Advocate dis-
appeared in the aftermath of the 2005 amendments to the Workplace 
Relations Act and the abolition of the so-called ‘no disadvantage test’ 
relating to the negotiation of Australian Workplace Agreements 
(AWAs).58 A negative public reaction, together with a looming federal 
election, saw the partial reintroduction of the no disadvantage test by 
means of a newly created ‘fairness test’ and the replacement of the 
Employment Advocate by a Workplace Authority Director in 2007.59 

The function of government-appointed officials such as the 
Employment Advocate and the Workplace Authority Director partially 
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resembles that of the union and its traditional role as employee spokes-
person in the negotiation of terms and conditions of employment. In 
Europe various institutionalised forms of employee participation exist 
that provide opportunities for employees to have a voice at their place 
of work. They have their basis in legislation that predates the recent 
labour law reforms in Australia. Significantly, they seek to supplement 
unions rather than replace or even compete with them. All up, the  
role of unions in European society is not fundamentally questioned  
by these forms of employee representation in the workplace.

The Concept of Institutionalised Employee Representation
The discussion that follows is not concerned with employee partici-
pation in the financial aspects of the employer’s business through 
employee shareholdings, profit-sharing and the like. Rather, the focus 
is on participation in the management of the company that employs 
the employee. This form of employee participation may seem radical, 
in that it encroaches more directly upon traditional employer prerog-
atives. Arguably, it also constitutes a much more meaningful device 
for giving employees a voice as well as some control over their own 
(working) lives.

Institutionalised forms of employee participation are the antith-
esis of mere ad hoc arrangements. Typically the latter are established 
in response to a specific need, for instance, a special consultative 
committee set up to deal with lay-offs following a decision to restruc-
ture a particular business operation. Institutionalised forms of 
employee participation, by contrast, are standing bodies: they are in 
place on an ongoing basis, regardless of whether or not a particular 
crisis situation has arisen. In continental Europe two main forms of 
this type of employee participation are works councils and (employee 
representation on) supervisory boards. Both are compulsory bodies. 
Their establishment thus does not depend upon employer discretion. 
In this manner any lingering employee or union distrust about the 
creation of employer-controlled, in-house consultative committees 
by legislative fiat is successfully avoided.

It is sometimes suggested that collective bargaining, especially 
where this occurs in a decentralised fashion, acts as the functional 
equivalent of the various forms of institutionalised employee partici-
pation that exist in Europe. Such a comparison is far from perfect. 
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Admittedly, enterprise bargaining can be less alienating to employees 
than centralised bargaining in that it occurs at a level close to the 
actual place of work. Even so, collective bargaining, including enter-
prise bargaining, tends to occur ex post facto, that is, after a dispute 
between the employer and employee has arisen. In Australia and New 
Zealand the existence (and thus, in practical terms, the creation) of 
an industrial dispute has been a longstanding prerequisite and trigger 
for the exercise of the conciliation and arbitration powers by the state 
umpire. Further, collective bargaining represents an adversarial form 
of conflict resolution. It turns employers and employees (the latter 
acting via their collective representative, the union) into adversaries. 
By contrast, institutionalised forms of employee participation are 
premised upon the assumption that there exists a minimum commo-
nality of interest—that is, the wellbeing of the company—between 
employer and employee parties. In essence, the European approach 
to employee participation reflects a co-operative or consensus-based 
approach to industrial relations.    

Works Councils

Composition
Works councils constitute the most widespread form of institutional-
ised employee participation in Western Europe. Their presence tradi-
tionally extends from the Benelux countries (Belgium, the Netherlands 
and Luxembourg) to France, Germany, Austria, Spain, Portugal and 
Greece. There now even exists legislation at the level of the European 
Union on the matter.60

Works councils are bodies established at the actual place of 
work. They are venues where employer and employee meet on a reg-
ular basis (once a month or so) and on an equal footing. The official 
trigger for setting up a works council has always differed from country 
to country. A minimum workforce of five employees theoretically  
suffices in Germany, although in reality few if any works councils 
operate in companies that small. A few years ago the German legisla-
ture simplified the process for electing employee representatives in 
an attempt to make their presence in small and medium-sized  
companies more attractive, or at least less cumbersome.61 The min-
imum number of employees in the Netherlands has been set at 
thirty-five. That figure rises to a more realistic fifty in France and even 
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to, effectively, 100 in Belgium. In 2007 the European Court of Justice 
considered the latter threshold too high and Belgium was held in 
breach of its obligations under community law, specifically its duty to 
comply with a 2002 Directive for the creation of a general regulatory 
framework for informing and consulting employees.62 

The composition of the works council tends to reflect that of the 
company’s workforce generally. The provision for employees and 
employers to meet on an equal footing does not necessarily mean 
that the works council comprises an even number of representatives 
from either side. In some countries (for example, Belgium) the legis-
lature only prescribes the actual number of employee representatives, 
with the proviso that the number of employer representatives may 
not exceed the number of employee representatives. Elsewhere (for 
example, Germany and the Netherlands) the works council is com-
posed exclusively of employee representatives.

The employee representatives on the works council are elected 
by the workforce at large. All employees, not just union members, 
have a right to vote. This is significant because the employee repre-
sentatives on the council are there to represent all workplace em- 
ployees. In a similar vein, nominations for election as an employee 
representative are not restricted to union members. Thus the legisla-
ture has sought to avoid the formation of company factions and, 
more significantly, to avoid the appearance of bringing in the prover-
bial Trojan horse (that is, the union) via the back door. This goal has 
met with mixed success, especially in legal systems such as Belgium, 
where the submission of nomination lists remains the prerogative of 
the most representative unions. 

Powers
Equality in the works council means that the employee’s voice in prin-
ciple carries as much weight as that of the employer. The actual degree 
of influence a works council has in the management of the company 
depends on the type of issue at stake. Generally, the powers of a works 
council come in three shades or degrees that build upon one another. 
They are information-sharing, consultation, and co-determination.

The lowest level of employee participation in the management 
of companies involves the right to be kept informed. Information-
sharing means the communication of knowledge. It is a first, but 
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necessary, step towards meaningful employee participation. The 
information rights of the works council tend to focus on economic 
and financial matters. This seemingly modest form of employee 
involvement can nevertheless be far-reaching. Works councils in 
Belgium, for example, have information rights that extend into com-
mercially sensitive areas such as the financial structure of the 
company; the competitive position of the company in the market; 
production and productivity; budget and calculation of costs; per-
sonnel costs as well as budgets for research and development.63

Consultation rights build upon information rights. Knowledge, 
derived from the information made available to the works council, 
allows informed discussions between employer and employee. 
Consultation means that the employer has to ask for the advice of the 
employee. Consultation rights typically extend to social matters, 
especially the social implications of economic and financial deci-
sions. To use the Belgian scenario once again, the employer must give 
the works council the opportunity to formulate an opinion about 
such matters as structural changes in the company; personnel 
training and retraining; the reorganisation of job classification sys-
tems as well as the formulation of general principles on hiring and 
firing, including lay-offs on economic or structural grounds.64

A statutory obligation to ask for the opinion of the works council 
does not imply a duty for employers to adopt the advice received. 
Strictly speaking, employers thus are free to ignore the opinion of the 
works council. Occasionally, however, the legislature has seen fit to 
boost the advisory powers of works councils.65 In France, for instance, 
if the advice of the works council is required but not sought, the com-
pany decision on the matter is not legally enforceable. Similarly, in 
the Netherlands veto powers attach to certain consultation rights. 
Where applicable, the negative advice of a Dutch works council has 
the practical effect of delaying the company decision by at least a 
month and, ultimately, this may lead to an amendment or even the 
formal withdrawal of the company plans.66   

Co-determination stands for joint decision-making. This is most 
developed in Germany. But, even there, the co-determination powers 
of the works council are limited to thirteen, narrowly defined  
and specifically enumerated, ‘social’ matters. Expressly excluded are 
‘personnel’ and, not surprisingly perhaps, ‘economic’ or ‘financial’ 
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matters. Of course, the distinction between social and personnel 
matters is not always entirely clear. Typical instances of social mat-
ters are said to include working time, annual holidays and social 
aspects of redundancy decisions (in particular, the development of a 
so-called social plan). A legislative amendment introduced in 2001 
has added the organisation of teamwork (performance methods only, 
not the decision to use teamwork itself) to the list of social matters.67

The scope of influence exercised by the German works council 
can be illustrated by reference to its co-determination rights regarding 
hiring and firing decisions. Technically, these qualify as person- 
nel matters and, thus, the German works council has no formal  
co-determination rights in this domain. However, its input and influ-
ence can still be considerable. First, as regards recruitment German 
management in principle is free to choose its preferred person to fill 
a vacancy. However, the works council has input into the hiring pro-
cedure in a variety of ways. For example, if the company were to use 
questionnaires, the works council has co-determination rights as to 
the contents thereof. Also, once management has selected someone 
to fill the vacancy, the works council must be informed. The employ-
er’s duty to transfer knowledge to the works council in this instance 
extends to an obligation to allow access to the files of all applicants. If 
it were to transpire that management failed to comply with its own 
selection process or appointment criteria, the works council is enti-
tled to block the hiring decision. A veto can only be overruled by the 
labour court. Similarly, with regard to any decisions to dismiss per-
sonnel, the managerial prerogative is tempered by the obligation to 
inform and consult the works council. Without consultation, the dis-
missal decision is invalid. In practice, any works council objections 
are communicated to the employee concerned. This in turn allows 
the employee to build a stronger case for fighting the dismissal deci-
sion in the labour court.68

Evaluation and Critique
No institution can ever expect to be entirely free of criticism and the 
works council is no exception to this general proposition. Any finan-
cial costs associated with the operation of the works council are 
expected to be met by the employer. This adds to the cost of doing 
business in Europe. Second, employee members of the works council 
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enjoy legal privileges not available to other employees. These risk cre-
ating tensions among workers. Thus council members have access to 
company information that, when commercially sensitive, may not be 
readily available to the general workforce. Special training leave for 
members is meant to allow this information to be interpreted in a 
meaningful fashion. Significantly, to avoid the risk of employer 
reprisals directed at ‘difficult’ members of the works council, special 
dismissal protection rights attach to the position of employee repre-
sentatives on works councils. In an attempt to tackle any appearance 
of elitism, the German legislature since 2001 allows the works council 
to delegate certain tasks to so-called work teams. According to  
Weiss, the purpose is to reduce the (psychological) gap that exists 
between employees on the works council and the rest of the compa-
ny’s workforce.69 

On the positive side, works councils undeniably serve an  
important symbolic function: they stand for the proposition that 
companies may not be just about promoting the interests of share-
holders after all. Furthermore, because the modus operandi of the 
works council is co-operation instead of conflict, works councils in 
Europe arguably contribute to a positive change in climate at the 
company level. Of interest in this regard is that German works coun-
cils are expressly prohibited from resorting to strike action. This 
prohibition in turn ensures that the activities of the works council do 
not encroach upon the more adversarial role reserved for the union, 
especially in the context of collective bargaining. Finally, the ultimate 
value of the works council surpasses the institution itself. Specifically, 
works councils provide an important link with the representation of 
employees on the supervisory board of companies.

Supervisory Board Representation

Lack of Uniformity
Not all European legal systems traditionally provide for employee 
representation on company boards.70  Two principal models are the 
German and the Dutch approaches to employee representation on 
the supervisory boards of (large) companies. Together they have been 
a primary source of inspiration for the adoption, in 2001, of legisla-
tion on this subject matter at the level of the EU.71 
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Impact of a Dual Company Structure
A proper understanding of the European approach, as qualified 
above, to employee representation on company boards requires a 
basic familiarity with the rules of company law. European companies 
tend to be organised along a two-tier structure. A first body is known 
as the management board or directorate. It deals with the day-to-day 
running of the business. A second body within the same company is 
charged with the supervision of the management board. A conven-
ient label for this second body is the supervisory board.72

The supervisory board appoints and discharges the manage-
ment board. On average, it meets between two and four times a year. 
Typically, it does not deal with issues of daily management itself. 
Rather, the supervisory board decides upon general policy matters, 
whether and where to invest, for instance, or whether and how to 
diversify the company product lines. Employee representation, under 
both the German and Dutch models, occurs at the level of the  
supervisory board rather than the management board. It follows  
that this type of employee involvement in companies does not entail 
co-management, but rather it is restricted to co-supervision of the 
management in any particular enterprise.

The German Model(s)
Not one but three different models operate in the German legal system. 
The oldest model dates from 1951. While it is confined to the coal, iron 
and steel industries, it remains the sole model to provide for truly 
equal representation of employees on the supervisory board to date.73  
A second model, introduced in 1952, provides for minority represen-
tation only: one-third of seats on the supervisory board are reserved 
for representatives of the employees. This second model applies to 
companies with a workforce between 500 and 2000 employees in 
industries other than the heavy industries listed above.74 A third model 
was adopted in 1976. It applies specifically to large companies, that is, 
companies with a workforce in excess of 2000. This latest model pro-
vides for quasi-equal employee representation on the board as the 
chairperson—the person with the casting vote in instances of dead-
lock—is always a representative of the shareholders.75

The functioning of the German approach to employee represen-
tation on the supervisory boards of companies is best illustrated by 
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reference to its most far-reaching model of 1951. Assume the supervi-
sory board comprises eleven members.76 Of these eleven members, 
five will be shareholder representatives and five must be employee 
representatives. The eleventh member is a neutral chairperson. That 
person has the casting vote without, however, representing either 
side. Two of the five employee representatives are works council 
nominees. To reflect the composition of the company’s workforce at 
large, one of these works council nominees used to be a blue-collar 
employee, the other a white-collar employee. In 2001 this distinction 
between blue- and white-collar employees was abolished as it was 
considered dated and no longer appropriate. The remaining three 
employee representatives on the supervisory board are all union 
nominees. However, in order to avoid one faction systematically 
dominating proceedings in the supervisory board, the German legis-
lature requires that one of the union nominees must be an 
independent, that is, neither a union official nor (even!) a company 
employee. Many labour law professors and (ex-) politicians have 
found their way onto boards in this fashion.

The supervisory board appoints the management board. 
Typically, in companies with a supervisory board of eleven members, 
the management board will comprise three members. Importantly, 
for the company’s employees, one of these three members is known 

Supervisory Board = 11 members  

 
 5 = Shareholder  5 = Employee + 1 neutral chair 
 representatives representatives

2 = Works Council nominees 3 = Union nominees

  
 1 = ‘Independent’ member

Management Board = 3 members

  
 1 = Labour Director

Figure 4.2: The German model of (equal) employee representation on company 
boards
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as the labour director (Arbeitsdirektor). The labour director is in 
charge of personnel matters in the company. Because of the nature of 
this function, it is imperative that this member of the management 
board has the trust and confidence of all employees. Accordingly, the 
appointment and discharge of the Arbeitsdirektor requires the con-
sent of all five employee representatives on the supervisory board. 
They effectively have veto powers in this regard.

The 1952 and 1976 models are variations of the 1951 model. 
Under the 1952 model the minority employee representatives on  
the supervisory board are elected by the workforce at large, either 
directly or upon nomination by the works council. As indicated 
already, under the 1976 model the chair is always a representative of 
the shareholders’ meeting: this model therefore makes for quasi-
equal employee representation at best.

The Dutch Model
Whereas the oldest form of employee representation on supervisory 
boards in Germany is a product of World War II and its immediate 
aftermath, in Dutch society discussions about industrial democracy 
during the 1960s culminated in the adoption of the so-called Structure 
Act (Structuurwet) of 1971.77 The statute makes the establishment of  
a supervisory board compulsory for companies that meet certain 
thresholds in terms of financial capital and workforce numbers. The 
minimum number of employees required—in companies that have a 
works council in place—is a low (by German standards) 100.

A unique feature of the Dutch model is that no employees or 
union officials sit on the supervisory board as such. Instead the 
supervisory board co-opts its own members.78 Both the works council 
and the general meeting of shareholders can suggest names for inclu-
sion on the supervisory board, but the board is entitled to make up 
its own mind as to its composition. In any event, the works council 
and shareholders must be kept informed and—significantly—each 
party has veto rights. While the legislature has limited this right to 
veto co-optation decisions, it extends to concerns either party may 
hold about the suitability of particular individuals to carry out their 
duties as members of the supervisory board.79 A formal veto can only 
be overturned by, initially, the Social-Economic Council (a national 
tripartite government advisory body) and, since 1987, the company 
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division of the Amsterdam Court of Appeal (Gerechtshof ). Once again, 
a figure may provide greater clarity.

Figure 4.3: Dutch model of (minority) employee representation on company 
boards

Export Potential?
To date, institutionalised forms of employee participation remain 
essentially a continental European phenomenon. During the 1980s 
government studies were carried out in both Australia and New 
Zealand to determine their suitability for importation down under.80 
Intriguingly, the compulsory nature of the European schemes, along 
with their highly prescriptive nature, was found to constitute an insur-
mountable obstacle to their introduction on both sides of the Tasman 
Sea. Undoubtedly, these objections also carry some weight in the 
North American environment.

Perhaps the absence of a European-style, truly multi-party 
political system provides a further disincentive. In a two-party polit-
ical system, the credibility and cross-party appeal of institutionalised 
employee participation is always going to be more difficult to estab-
lish. 
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Chapter 5

Labour Courts

Setting the Scene
Labour courts occupy a special place in the overall court structure. 
The relative informality of proceedings in the labour court, the rela-
tive speed of deciding cases, and the relative specialisation of its 
judges, all assist plaintiffs in their quest for a remedy. In Europe, 
where the origins of this specialist court lie, particular significance 
attaches to these features of the labour court. Remember that 
employees there enjoy extensive statutory rights that over time have 
come to cover just about every aspect of the individual employment 
relationship.1 For these rights to be meaningful, the availability of an 
appropriate enforcement mechanism is essential. Specialist labour 
courts provide such a mechanism.

This chapter will focus on two of continental Europe’s best 
known labour courts: the French conseil de prud’hommes and the 
German Arbeitsgericht. While each may display certain differences  
in detail, both undeniably constitute courts of law. This means that 
their focus is squarely on judiciable disputes, that is, disputes  
that ultimately can be resolved through a process of formal adjudica-
tion rather than through negotiation, mediation, arbitration or a 
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combination thereof. In other words, European labour courts stand 
for the application, interpretation and enforcement of pre-existing 
rights, not the creation of new ones.

This contrasts sharply with the scene on either side of the 
Tasman. The Arbitration Court established at the turn of the previous 
century in Australia and New Zealand, while its official name may 
have changed on more than one occasion in the course of its exist-
ence, never really amounted to the functional equivalent of a 
European labour court, nor was it ever intended to be. Of particular 
significance in this regard is the 1907 Harvester decision2 in Australia. 
That decision, issued by Justice HB Higgins in the (then) Court of 
Conciliation and Arbitration, is generally regarded as having laid the 
foundation for the central court’s ‘dominance’3 in settling wage 
claims, as well as determining a whole range of other terms and con-
ditions of employment. Similarly, a ‘fair-wage’4 policy guided the 
operation of the Arbitration Court in New Zealand from its early years 
onwards and it has been said that by 1908 its control over wage dis-
putes had become ‘entrenched’.5 It is therefore particularly intriguing 
to observe that New Zealand’s shift away from industrial dispute res-
olution through compulsory conciliation and arbitration, unlike what 
happened in Australia, has produced an institutional result that today 
is much more in tune with the European system of labour courts. The 
current tandem of Employment Relations Authority and Employment 
Court, in particular, will be examined in the pages that follow. 
Conversely, while the role of the Australian Industrial Relations 
Commission was downgraded significantly under the Howard admin-
istration in recent years, no wholesale change of a similar magnitude 
has been reflected in either the office of the Employment Advocate or 
its successor, the Workplace Authority. The proposed office of Fair 
Work Australia, although the detail of the new legislation under the 
Rudd government remains somewhat sketchy at this stage, has been 
presented as ‘a new independent umpire with teeth’. It is expected to 
operate with a new ‘Inspectorate’ to investigate breaches and enforce 
compliance with the newly to be introduced laws, including ‘where 
necessary’ through the courts. To this effect, ‘specialist Fair Work 
Divisions’ will be created in the Federal Court and the Federal 
Magistrates Court ‘to hear matters that arise under the new laws’.6
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Classification and Categories of Dispute
Although the manner in which disputes are classified may differ 
across national systems of labour law,7 there is a major conceptual 
distinction between disputes of interest and disputes of right. Interest 
disputes are not really legal in nature. They do not involve any legal 
rights. The alternative label of economic disputes seems particularly 
apt as disputes of interest merely seek to create, that is, to establish, 
legal entitlements. A typical instance of an interest dispute concerns 
demands made upon one another by industrial parties during collec-
tive bargaining. Disputes of interest—about wage rises and related 
matters—are at the very core of the traditional jurisdiction of the 
Arbitration Court, in both Australia and New Zealand.

Once a collective bargaining agreement is in place, any disputes 
that arise about the interpretation or enforcement of the rights and, 
conversely, the obligations contained in the agreement qualify as 
rights disputes. In Europe an important additional source of rights 
disputes is triggered by the extensive statutory regime of employment 
rights bestowed upon individual employees. Thus the distinction bet-
ween interest and rights disputes cuts across another distinction 
made in labour law systems, that is, the division of labour disputes 
into individual and collective disputes. Although a perfect correlation 
does not exist, individual disputes typically involve rights disputes, 
whereas collective disputes tend to centre around interest disputes.

It has been suggested at one time that the distinction between 
interest and rights disputes is more important than the qualification 
of disputes as either individual or collective.8 Such a generalisation is 
not particularly useful. As the discussion below makes clear, the juris-
diction of the labour court may hinge on it. And, of course, any 
overlap is necessarily incomplete. While the labels of interest and 
rights disputes refer to the nature of the dispute between the parties, 
the qualification of a dispute as either individual or collective alludes 
to the type of parties that are in dispute. Only, the involvement of a 
single employer on the side of business does not prevent the classifi-
cation of a dispute with the collective representative of the employee 
as collective in nature.

Dismissal disputes represent a typical instance of individual 
disputes over pre-existing rights. In some non-European systems of 



Death of Labour Law?110

labour law, rights disputes between individual employees and their 
employer—whether the former act with or without union assistance—
are known as ‘personal grievances’. This term has been an integral 
feature of the New Zealand system of labour law since the early 1970s 
when the legislature sought to deflect strike action associated with 
dismissal disputes. The personal grievance procedure in New Zealand 
has been modelled on the grievance procedure that operates under 
the National Labor Relations Act in the United States since 1935.9 

Specialist institutions for the resolution of labour disputes are 
typically creatures of the legislature. The type and nature of the insti-
tution tends to be a reflection of the broader system of labour law it 
serves. Thus, in Australia and New Zealand, the jurisdiction of the 
Arbitration Court—the conciliation and arbitration of collective dis-
putes of interest—has been shaped by the centralist, collectivist and 
economic focus of the traditional system of industrial relations in 
these countries. The peaceful resolution of collective (interest) dis-
putes, without the need for either party to resort to strike action or 
lock-out, preoccupied the mind of the legislature on both sides of the 
Tasman throughout much of the twentieth century. Conversely, (indi-
vidual) disputes over rights epitomise the core jurisdiction of the 
European-style labour court wherever statutory employment rights 
form a central feature of the overall system of labour law. Interestingly, 
in this regard, the relatively late arrival of industrial tribunals in Great 
Britain coincided with the ‘discovery’ of individual employment 
rights by the legislature during the 1960s.10 Law enforcement, rather 
than rights creation, is also a primary function of the National Labor 
Relations Board in the United States.

European-Style Labour Courts
Autonomy and Specialisation in Labour Law
In Chapter 2 reference was made to the ongoing debate among 
scholars about autonomy and specialisation in labour law. The focus 
there was on the substantive rules of labour law. Let us now shift  
our attention to the procedural dimension of labour law. Lord 
Wedderburn, in particular, has argued that the latter may be even 
more important than the former. While Wedderburn’s observations 
were made from the perspective of British labour law, their validity 
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need not be so limited. Lord Wedderburn put it rather eloquently as 
follows:

The issue upon which we have stumbled here goes not 
only, or not so much, to the substance of a reformed labour 
law, but to its application and procedures.11

The point he makes is that the adoption of special labour laws to 
strengthen the legal position of the employee vis-à-vis the employer 
additionally requires the creation of a specialist enforcement body. 
Without it, goes the argument, the spirit in which the substantive 
labour laws need to be applied, for purposes of maximum efficacy, may 
be at risk. In particular, the ordinary courts of law are said to be prone 
to interpret any special labour laws rather too narrowly, that is, by refer-
ence to the general rules of contract and tort. A related argument in 
favour of a specialist labour court is that its establishment allows for 
the resolution of labour disputes in a manner that is less rigid, less 
time-consuming and less formal than civil litigation overall.12

A comprehensive study of dispute-resolution mechanisms has 
found that labour courts represent the most commonly used mecha-
nism for the settlement of disputes over rights in matters of labour 
law.13 This is particularly true for Western Europe, where the adjudi-
cation of labour disputes is left to the regular courts in only a few 
countries.14 Further, unlike the situation in the United States, the 
adjudication of labour disputes is deemed to concern the public 
order of the state. To bypass the labour court by means of private 
arbitration therefore is not an option in Europe.15

Labour courts owe their origin to the probiviral court or conseil 
de prud’hommes (literally, council of wise men), established in the 
French city of Lyon pursuant to a Napoleonic law of 1806. The basic 
premise underlying their creation was to have certain employment 
disputes settled quickly and cheaply by a small committee com-
prising representatives of employers and employees.16 

Various criteria can be used to examine the degree of specialisa-
tion in the European labour courts. The discussion below focuses on 
the composition and structure of labour courts, their jurisdictional 
scope, court access and representation. A few observations about 
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actual proceedings in the European-style labour court will be made 
as well.

Composition and Structure 
While their composition tends to be tripartite elsewhere in Europe, 
labour courts in France continue to be bipartite, comprising a repre-
sentative from the employers and from the employees. A professional 
judge (juge départiteur) is only added to the bench when necessary to 
break a deadlock. Historically, this emphasis on the lay element was 
intended to ensure that cases are heard in the first instance by the 
parties’ peers.17 The employer and employee members are elected  
for a renewable term of five years. The chair alternates between  
an employer and an employee member. In addition to enjoying  
special dismissal protection, employee members on the conseil de 
prud’hommes receive training, paid for out of public funds, to equip 
them for their task. Any such training typically occurs during working 
hours. The employer cannot withhold pay for any hours lost.18  

Speed, affordability and informality typify proceedings of the 
labour court throughout Europe and the same holds true for the French 
labour courts. Although appeals are heard by the ordinary appellate 
courts, the latter sit in specialist panels. Labour matters, along with 
social security claims, are referred to a social chamber (chambre 
sociale) within the appellate courts. Tellingly, this social chamber is 
composed exclusively of professional judges, who are not bound by 
the findings of the conseil de prud’hommes at first instance.

Although the roots of the German system of labour courts also 
date back to the nineteenth century, the real starting point in 
Germany was the Labour Courts Act of 1926. The current statutory 
framework is contained in the Arbeitsgerichtsgesetz of 1953, as 
amended in 1979.19 When compared to the conseil de prud’hommes 
in France, the contemporary significance of the German labour court 
is beyond doubt and arguably surpasses that of its French counter-
part. In effect, Weiss and Schmidt suggest that the role of the labour 
court goes beyond mere dispute adjudication: in the development of 
German labour law it parallels that of the legislature.20 A most famous 
instance of judicial law-making in this regard is the legal regulation of 
industrial action. The various prerequisites for the conduct of lawful 
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strikes, in particular, are the product of judicial creativity in the 
German labour court. They include the principle of social adequacy 
(Sozialadäquanz) required to justify industrial action as well as, most 
famously, the principle of proportionality (Verhältnismässigkeits-
prinzip).21 Case law regulates the contents of the latter principle in a 
fairly detailed fashion. Thus, strikes must respect the peace obliga-
tion (Friedenspflicht).22 They must be fair and can only be used as a 
means of last resort. Further, they must be preceded by a secret ballot 
of union members.23 This last aspect of the proportionality require-
ment especially has proved somewhat controversial in recent times 
in an Australian labour law setting.24 Be this as it may, the Rudd 
administration foreshadows no change on this score. On the contrary, 
‘tough’ rules on industrial action, including a secret ballot of 
employees and three days advance notice, are said to be an impor-
tant feature of the newly to be introduced legislation.25

The relative prominence of the labour court in German labour 
law can be explained, at least in part, by the provision for a specialist 
court structure beyond the initial (trial) stage of any litigation. In 
Germany an advanced degree of specialisation indeed exists at all 
levels of the judicial hierarchy. Specifically, Germany has three stages 
of labour courts and the tripartite court composition is maintained at 
each stage. At the top of the pyramid sits the Federal Labour Court 
(Bundesarbeitsgericht). It hears cases in panels comprising three 
career judges and two lay members. While these lay members are 
appointed rather than elected, they are not answerable to the organi-
sations that have nominated them. As in France, lay members are not 
to represent the interests of any party to the dispute either. In prac-
tice, since the Federal Labour Court deals exclusively with questions 
of law, the professional members inevitably carry more weight than 
in the lower courts.26 Both the labour court in the first instance and 
the intermediate labour court are state courts that operate at the level 
of the various states (Länder) only.

Occasionally, a further appeal lies from the Federal Labour 
Court to the Federal Constitutional Court (Bundesverfassungsgericht).
 Technically, this can only happen on points of constitutional law. The 
popularity of constitutional challenges in Germany is said to have 
been on the rise in recent years.27
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Jurisdiction
As for their powers, labour courts are exceptional or extraordinary 
courts. They can only hear cases for which their competence has been 
expressly recognised under the enabling legislation. In France the 
emphasis is clearly on the resolution of individual employment dis-
putes. In part, this reflects the pre-union origin of the conseil de 
prud’hommes.28 Arguably, a more contemporary justification for the 
individual focus in the jurisdiction of the French labour court lies in 
the importance attached to the protection of individual rights in the 
French legal system overall. Needless to say, in practice the distinc-
tion between individual and collective disputes can prove more 
apparent than real at times. In its simplest manifestation, a labour 
dispute is individual when it concerns a single employer and a single 
employee. Typically, this type of dispute arises out of an individual 
employment contract and addresses issues of rights only. However, 
French labour courts tend to interpret the concept of an individual 
dispute broadly. The consideration that terms and conditions of 
employment in an individual contract frequently are the result of col-
lective bargaining is certainly not viewed as constituting a bar to the 
jurisdiction of the labour court. While it may be argued that any such 
‘individual’ disputes inevitably, albeit indirectly, involve the applica-
tion and interpretation of the originating collective instrument, the 
relevant terms of the collective agreement are legally deemed to have 
become incorporated within the individual contract of employment.

Technically, the legal construct of incorporation or, better per-
haps, individualisation is restricted in its application to the normative 
part of collective agreements in Europe. Legal scholarship, at its most 
advanced in Germany, divides the contents of collective agreements 
into normative and obligatory components. The normative compo-
nent in turn is divided further into individual-normative and 
collective-normative parts. Provisions pertaining to the obligatory 
part exclusively concern the relationship between the contracting 
parties themselves. Individual employees remain legally unaffected 
by the obligatory part as they only come to collective agreements 
indirectly, that is, via the negotiating union. Individual employees 
therefore do not derive any direct rights nor do they incur direct legal 
obligations from the contents of this obligatory or contractual com-
ponent of collective agreements. An illustration is the implied duty to 
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maintain the sanctity of the agreement during the period of its cur-
rency. Normative provisions, on the other hand, spell out norms or 
legal rules for the relationship between employer and employee. They 
therefore tend to be of direct legal relevance to individual employees. 
Even then, any normative provisions that merely pertain to the work-
force overall, or that seek to regulate the employment relationship 
purely in the abstract, are labelled collective-normative in nature. 
Examples are provisions that detail the requirements for the establish-
ment of a union delegation or the selection of employee representatives 
at the workplace. Generally speaking, collective-normative provisions, 
as distinct from individual-normative provisions, do not trigger 
enforceable rights for individual employees. Provisions dealing with 
wages or other conditions of employment such as sick leave, holiday 
entitlements, redundancy, on the other hand, belong squarely to the 
individual-normative part of the collective agreement. They are 
directly enforceable in the labour court by any individual employees 
that fall within the personal scope of application of the agreement.29

The overwhelming majority of cases that come before the 
French labour courts involve claims by individual employees whose 
individual employment contract has come to an end. This is also the 
case in neighbouring Belgium.30

 As in France, the German labour courts can only entertain legal 
disputes, that is, disputes over rights. However, their jurisdiction 
expressly extends to both individual and collective disputes, thus 
avoiding problems regarding the cataloguing of disputes experienced 
in France. To be clear, the bulk of cases before the German labour 
courts still concern the employment relationship between individual 
employees and their employer. The importance of collective disputes 
before the German labour courts must be judged in qualitative rather 
than quantitative terms. Significantly, apart from regulating the 
power relationship between the parties in industrial conflict as indi-
cated already (strike action!) or, more generally, regulating the process 
of collective bargaining itself, case law in Germany has helped shape 
the operation of the works councils.31

Even so, not even the jurisdiction of the German labour courts  
is genuinely comprehensive. The most notable exclusion in this 
regard concerns disputes involving the employee representatives on 
supervisory boards. As long as the legal regulation of supervisory 
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boards continues to be viewed as an integral part of corporate law 
instead of labour law, dispute adjudication is destined to remain the 
domain of the ordinary courts of law par excellence.32

The relationship between the specialist labour court and the 
ordinary courts of law is not usually a matter for concern in Europe. 
The ordinary or general courts of law by and large accept the special 
jurisdiction of the labour court. Besides, specialisation is a feature of 
the European civil law that extends to areas beyond labour law.33 
Occasionally, the general rather than specialist court is approached 
by employers when seeking to bring an end to alleged unlawful strike 
action. Injunctions and court orders for damages make rather blunt 
weapons, though, and they are rarely pursued fully. Applications for 
interim relief or even a mere threat of court action tend to be more 
effective bargaining strategies available to parties who must continue 
to deal with one another long after the particular dispute that trig-
gered the application for court intervention has ended.    

Court Access and Representation
As indicated already, whatever competence the French labour courts 
have in dealing with collective matters derives squarely from the 
broad interpretation given to the notion of individual dispute. Their 
jurisdiction in collective disputes represents the proverbial exception 
to the general rule. In France the proper plaintiff is the individual, 
whether employee or employer. While legal representation is not 
uncommon nowadays, especially as regards the employer party, in 
French litigation there is a distinct emphasis on appearance in person. 
An explanation for this state of affairs is sometimes sought in the tra-
ditional dual mission of labour courts. An attempt at conciliation 
compulsorily precedes the exercise of any formal powers of adjudica-
tion. To this effect separate Boards of Conciliation (bureaux de concili-
ation) and Judgment Boards (bureaux de jugement) operate within the 
French system of labour courts. Conciliation works best when the par-
ties appear in person. However, to avoid the conciliation stage being 
treated in a perfunctory way, conciliation boards are legally empow-
ered to issue certain orders, even if the defendant fails to show.

Judges serving as conciliators in a particular case may not par-
ticipate in the subsequent judgment session. Parties need not appear 
in person during the judgment part of the court proceedings.
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In Germany, employees and employers have ‘standing’ to appear 
before the labour court. So too do their collective representatives (who 
can bring proceedings in their own right) and even works councils  
(for disputes involving aspects of the Works Constitution legislation). 
As in France, though, the primary plaintiff before the German labour 
court is the individual employee.34 Every case before the German 
labour court starts with a conciliation session (Gütetermin) heard by 
the chairperson sitting alone. The separation of the conciliation and 
adjudication stages in proceedings before the German labour courts  
is less strict than in France. Weiss and Schmidt comment that the chair 
tends to indicate his (or her) opinion as to the legal position of the par-
ties, should the case go on to the full trial stage, and this practice has 
considerable influence on the parties’ willingness to compromise.35

Legal counsel is required at the appellate stages of the court 
case in Germany. While the state appeal courts hear cases de novo, 
the Federal Labour Court—to be approached only if leave is granted—
entertains appeals on points of law only. 

The labour court is not the only option available to German 
employees wishing to air grievances. When employees feel they have 
been treated unfairly, or have otherwise been put at a disadvantage 
by the employer (or by a fellow employee), they can complain to the 
works council. Approaching the works council is either an alternative 
to going to the labour court or it can be a first step, prior to bringing 
formal court proceedings. Should the works council decide to take  
up the matter with the employer but the parties fail to agree about 
the handling of the complaint, the works council can approach the 
Arbitration Committee. This committee operates at the place of work. 
It is either a standing body or it can be established on an ad hoc basis. 
It comprises equal numbers of representatives from both sides plus a 
neutral chair.36 If the matter is in the nature of a dispute of interest, 
the decision of the Arbitration Committee has the force of a recom-
mendation only. On the other hand, if it involves a rights dispute, the 
committee’s decision is legally binding—subject to a challenge in  
the labour court on the ground that the committee exceeded its  
jurisdiction.

The statutory basis for the above complaints procedure before 
the works council is the Works Constitution Act of 1972.37 The proce-
dure has the advantage of keeping grievances in house. And yet, Weiss 
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and Schmidt have found that, in practice, this manner of resolving 
disputes is rarely used.38 In one sense, this reinforces the significance 
of the labour courts as the primary vehicle for the resolution of 
employment disputes in Germany. By the same token, it confirms an 
understandable reluctance among employees generally to resort to 
open disputation with their employer while the employment rela-
tionship remains in existence.

Proceedings in the Labour Court
While proceedings in the labour court are based on the same general 
principles as those applicable in the ordinary courts of law, the legis-
lation on labour courts seeks to facilitate simplicity and expeditious-
ness while also keeping down the cost of litigation for the parties. 
Overall, albeit on a largely impressionistic level, the feeling prevails 
that the European type of labour court may have lost some of the ini-
tial informality in its proceedings.39 Further, in some instances the 
workload of the labour court has significantly increased over time. 
Figures for Germany, in particular, show that the number of cases 
brought before the state labour courts almost doubled in the imme-
diate aftermath of unification between East and West Germany, even 
though the new Länder statistically only add an extra 25 per cent to 
the total working population of that country. Inevitably, this has 
resulted in an increase in the time required to decide cases.40 In 
France, special regulations allow for extra urgency to be accorded to 
certain types of labour disputes, in particular litigation involving dis-
missals on economic grounds.41 

Everything in life is relative. When compared to civil litigation in 
the ordinary courts of law, labour courts remain a quick and cheap 
mechanism for adjudicating employment disputes. And, while the 
complexity of some of the cases before the court may have increased, 
so has the expertise displayed by the court personnel. All up, labour 
courts are a fully accepted, non-controversial part of the judicial 
landscape in continental Europe.

The ‘Labour’ Court in Australia and New Zealand 
A Problem of Comparability
The Australasian counterpart of the European-style labour court is 
the Arbitration Court. This label is a convenient shorthand for the 
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succession of specialist courts and tribunals, with differing names, 
established under labour legislation on both sides of the Tasman in 
the course of the past hundred years or so. A hands-on comparison 
remains problematic, though. The Arbitration Court can be regarded 
as the functional equivalent of the labour court in Europe, in that 
both courts symbolise a state commitment to providing a public insti-
tution for the peaceful resolution of industrial disputation. However, 
at its core, the meaning of the very notion of industrial dispute in 
Australia or New Zealand is radically different from the type of labour 
dispute that triggers the jurisdiction of the European labour court. To 
use the classification device discussed at the start of this chapter, the 
type of dispute before the European labour court concerns individual 
rights. By contrast, the traditional dispute before the Australasian 
Arbitration Court is collective in nature and involves economic inter-
ests rather than established rights. The ramifications are major  
and can only be appreciated fully when placed in their proper his-
torical context. New Zealand labour law, in particular, illustrates this 
point well. 

New Zealand: From Court of Arbitration to Labour Court
The earliest history of the Arbitration Court in New Zealand resem-
bles that of its Australian counterpart, to be discussed later in this 
chapter. It certainly has little in common with the European-style 
labour court. A suitable starting point is provided by the Industrial 
Conciliation and Arbitration Act 1894 (NZ). The purpose of the Act 
was reflected in its title as follows: 

An Act to encourage the formation of industrial unions and 
associations and to facilitate the settlement of industrial 
disputes by conciliation and arbitration.

To give effect to its statutory objective, the Act provided for the estab-
lishment of multiple Boards of Conciliation as well as a single, central 
Court of Arbitration. Each Board of Conciliation was to consist of 
equal numbers of elected (or, failing this, government-appointed) 
employer and union representatives. Together the Board members 
were to choose an impartial chairperson who would have a casting 
vote. While individual employers had standing to appear before the 
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Board, individual employees did not. Any inference of union 
monopoly in terms of bringing employee claims before the Board, 
however, needs to be tempered by the consideration that, at least ini-
tially, it sufficed for seven workers in an industry to form themselves 
into an industrial union and register as such under the Act.42

The focus in these Boards of Conciliation was very much on the 
resolution of interest disputes. Even so, any claims arising under an 
existing industrial instrument, that is, an award or collective agree-
ment, clearly fitted the definition of ‘industrial matters’ to which the 
Act applied.43 It follows that neither the distinction between indi-
vidual and collective disputes nor, more importantly perhaps, the 
difference between interest and rights disputes appears to have been 
particularly rigid at the outset. Certainly, the activities of the Board 
were not meant to be restricted by the way in which matters were 
referred to it. To this effect the 1894 Act stated that:

Every Board shall, in such manner as it shall think fit, care-
fully and expeditiously inquire into and investigate any 
industrial dispute of which it shall have cognisance, and all 
matters affecting the merits of such dispute or the right set-
tlement thereof …44 

The New Zealand legislature envisaged that proceedings in the Boards 
of Conciliation would be informal.45 Even so, the behaviour by the 
Board members and the parties themselves inserted an element of 
formalism to the Boards’ operation. Woods stresses in this respect that 
Boards were given no real guidance as to how proceedings should be 
conducted.46 Thus, Boards were officially entrusted with the same 
powers to summon witnesses and hear evidence as the Arbitration 
Court.47 This is said to have resulted in ‘some predisposition towards a 
copying of the more formal procedure of the Court’.48 Further, the par-
ties were allowed to be represented by an agent, although representa-
tion by a solicitor required the agreement of both sides to the dispute. 
Finally, Board decisions had to be reached by a majority of its mem-
bers. Woods observes that this feature, in particular, encouraged a ten-
dency among the parties to ‘state’ their case rather than discuss it.49

Boards were given a strict timeframe for resolving disputes, typ-
ically two months from the date of initial referral.50 Unresolved 
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disputes, including decisions that left one party unsatisfied, were 
referred to the Court of Arbitration at the initiative of either the Board 
itself or the aggrieved party. The Court was presided over by a profes-
sional judge (taken from the ranks of the Supreme Court). In addition, 
there were two lay members, appointed to represent employers and 
organised labour respectively.51

The Court of Arbitration could set its own procedure. It was 
allowed to hear any evidence it deemed appropriate, whether legally 
admissible or not. As in the case of the Boards, legal representation 
was only permitted if both parties agreed to it.52 The Court had to 
decide the case within a month of the initial hearing. The Court was 
empowered to give a final determination in any matter referred to  
it ‘in such manner as [it] shall find to stand with equity and good  
conscience’.53 This is the origin of the so-called equity and good con-
science powers of the Labour (and, subsequently, Employment) Court 
that would come to the fore in later years. 

Technically, any decision, to be reached by majority and referred 
to as an award, only became enforceable upon being filed with a 
court of general jurisdiction, the Supreme Court.54

The parties did not readily fall into line with the institutional 
set-up envisaged by the 1894 legislature. The main problem seems  
to have been the Boards of Conciliation. Many employers simply 
‘refused to co-operate’ with the Boards, while many unions, for their 
part, considered that the Arbitration Court was ‘more effective’ in 
dealing with disputes over wages and this realisation in turn affected 
organised labour’s commitment to the conciliation machinery.55 In 
recognition of this reality, a 1901 amendment to the 1894 legislation 
effectively allowed either party to bypass the Boards and submit a 
dispute to the Court for arbitration instead.

Conciliation as a compulsory first step in the resolution of 
industrial disputes was re-introduced in 1908, if only in an attempt to 
address issues of work overload by the Arbitration Court, including 
any associated delays in hearing cases. However, the prominence of 
the Arbitration Court in matters of wage fixation continued unabated. 
In 1970 the legislation was amended for the specific purpose of intro-
ducing a personal grievance procedure, as well as a model clause for 
dealing with disputes of rights. To be fair, the development of proce-
dures for the resolution of matters which today are called rights 
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disputes predates the 1970 amendment.56 The 1970 amendment then 
made it compulsory for awards and agreements to contain a clause 
outlining the steps to be taken for dealing with problems concerning 
the interpretation of these instruments during their lifetime, including 
‘matters dealt with in the instrument and not clearly and specifically 
disposed of by the terms of the instrument’.

Truly innovative, from a New Zealand perspective at least, was 
the introduction of a personal grievance clause pursuant to the 1970 
legislation. At the time the country was experiencing considerable 
social unrest, which often took the shape of strike action, caused by 
disputes over dismissals. The statutory procedure adopted for tack-
ling allegations that an employee’s employment had been terminated 
unfairly or that an employer had taken some action short of dismissal 
but nonetheless disadvantageous to the employee’s employment, is 
said to have been inspired by the grievance procedure operating 
under the National Labor Relations Act 1935 in the United States.57 

The separate procedures for rights disputes and personal griev-
ances were consolidated in the Industrial Relations Act 1973. 
Significantly, however, the 1973 Act entrenched the formal distinc-
tion between economic (wage or interest) disputes and legal (whether 
collective or individual) disputes in New Zealand. It did so by abol-
ishing the Arbitration Court and replacing it with two new institutions: 
an Industrial Commission and an Industrial Court. Ironically, both 
bodies were discontinued a few years later in 1977, in favour of a res-
urrected (unitary) Arbitration Court. However, by that time the fate of 
the rather amorphous and all-encompassing notion of industrial dis-
pute had already been sealed. The distinction between interest 
disputes and rights disputes with, as regards the latter, the acknowl-
edgement of a special sub-category of personal grievances, had firmly 
entered the New Zealand psyche, not to be challenged again.

The Contemporary Employment Court in New Zealand

Personal Grievance Handling
The contemporary Employment Court has its direct antecedents in 
the Labour Relations Act 1987. This statute replaced the Industrial 
Relations Act 1973 and was the product of a thorough review of  
New Zealand’s traditional approach to the regulation of industrial 
relations. The review was carried out by a newly elected Labour  



Labour Courts 123

government under the formidable (if somewhat eccentric) leadership 
of David Lange. In recognition of the need for specialisation in terms 
of institutional set-up, the Labour Relations Act acknowledged the 
merits of having separate bodies to deal with different types of dis-
putes.58 Revealingly, the legislature replaced the old label of ‘indus-
trial dispute’ by a more contemporary notion of ‘labour dispute’. The 
significance of this move goes beyond mere symbolism. On one level, 
the Act affirmed the distinction between disputes about the negotia-
tion of awards or (collective) agreements, and disputes about the 
enforcement of these industrial instruments. On another and argu-
ably more significant level, the Act crystallised a shift in focus, swap-
ping a primary concern with economic disputation for addressing 
disputes suitable for adjudication in a (specialist) court of law. As 
regards the latter, the historical emphasis on collectivism in New 
Zealand’s system of industrial relations—typified by the privileged 
role of (registered) unions—was lessened, albeit cautiously at first. 
This is the significance of the newly created Labour Court and its 
express jurisdiction to adjudicate disputes of rights as well as disputes 
in the nature of personal grievances.

New Zealand’s evolving approach to personal grievance han-
dling, in particular, deserves closer attention. To fully appreciate the 
current state of affairs, it must be borne in mind that the Labour 
Relations Act itself was replaced by an Employment Contracts Act in 
1991 which in turn has had to give way for the current Employment 
Relations Act, adopted in 2000. The Industrial Relations Act 1973, the 
immediate predecessor of the Labour Relations Act 1987, defined 
personal grievance to mean any grievance that individual employees 
might have against their employer because of a claim that they were 
either unjustifiably dismissed or the subject of detrimental employer 
action short of dismissal, ‘not being an action of a kind applicable 
generally to workers of the same class employed by the employer’.59 
The part as quoted reflected a legislative intent to distinguish the 
treatment of disputes over individual rights from rights disputes  
that are collective in nature.60 For individual employees to be granted 
legal standing to bring their claims directly before the Court, claim-
ants were required to show that the union had failed to act, or had 
failed to act promptly, upon their grievance.61 Even then, the Court 
allowed the union considerable discretion in deciding whether or  
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not to take up any particular grievance its members cared to bring to 
its attention.62 

At the time a narrow approach to the availability of the personal 
grievance procedure could hardly be considered an anomaly, espe-
cially since access to statutory mechanisms for the resolution of 
industrial disputes and, most notably, the Arbitration Court, was  
traditionally seen as the quid pro quo for union registration. Any 
union fears of losing control over the interpretation of industrial 
instruments it had helped to bring about were sought to be alleviated 
by the consideration that, as a rule, the legislative provision for a  
personal grievance procedure was not meant to result in individual 
employees acquiring direct access to the Arbitration Court. It also 
helps explain why, under the 1973 Act, the personal grievance proce-
dure was available on the double condition of award coverage  
and union membership. Inevitably, this meant that several groups of 
employees63 could be forced to seek redress in the ordinary courts  
of law where only limited protection was available at common law. 
This could prove problematic, especially in situations involving 
wrongful dismissal.64

Intriguingly, pursuant to the 1987 Act, the Labour government 
of the day discontinued the restriction of the personal grievance pro-
cedure to disputes affecting single employees. Instead, personal 
grievances were henceforth defined by reference to their subject 
matter, rather than the number of employees affected by the employ-
er’s action.65 This also remains the case under current law.66 Full and 
direct access by individual employees to the specialist court was not 
achieved immediately, though. Under the Labour Relations Act avail-
ability of the personal grievance procedure was no longer dependent 
on coverage by an award or collective agreement. However, except in 
certain limited circumstances,67 it remained a benefit of union mem-
bership. Furthermore, access to the Labour Court was made subject 
to leave being granted by the Court itself.68

It took a conservative National government to see the process 
started under Labour to its logical conclusion. The Employment 
Contracts Act 1991 removed any open reference to unions throughout 
the entire statute. The Labour Court was replaced with a two-tier spe-
cialist structure, available to employees regardless of their union 
membership status. Jurisdiction to adjudicate personal grievances 
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went to an Employment Tribunal in the first instance,69 with appeals 
to be heard by an Employment Court.70 Neither the Tribunal nor the 
Court featured lay members in their make-up.

Once a Labour government regained office, the anti-union leg-
islation was abolished and the current Employment Relations Act 
2000 was substituted for the 1991 Act. The Tribunal was renamed the 
Employment Relations Authority, while the Employment Court kept 
its label. Significantly, access to both institutions was not affected by 
the 2000 legislature. It thus remains open to all employees in New 
Zealand. 

Under the Employment Relations Act 2000 the official proce-
dure for the handling of personal grievances operates as follows: any 
employee with a personal grievance is expected to raise the matter 
with the employer first.71 If the matter cannot be resolved in this 
manner, the employee can approach the Employment Relations 
Authority. The Authority comprises government-appointed officials 
who can hear cases while sitting alone.72 The Authority has exclusive 
jurisdiction to make determinations about employment relationship 
problems generally, including personal grievances.73 The legislature 
refers to the Authority as an investigative body. Its brief is to focus on 
the substantive merits of each case, ‘without regard to technicali-
ties’.74 The Authority is free to set its own procedure. It may take into 
account such evidence and information as ‘in equity and good con-
science’ it thinks fit, and ‘whether strictly legal or not’.75 Remedies 
available to the Authority include reinstatement (in the employee’s 
former position),76 re-employment (in a position no less advanta-
geous to the employee), reimbursement (of any wages or other money 
lost), as well as the payment of compensation by the employer.77 As 
regards the latter remedy, specific mention is made of compensation 
for ‘humiliation, loss of dignity, and injury to the feeling of the 
employee’.78 This remedy caters for dismissals that may prove sound 
in substantive terms yet are deemed procedurally unfair because of 
the manner in which the dismissals have been carried out.79 

The Authority operates independently of the Court.80 However, 
if one party is dissatisfied with the Authority’s determination, the 
matter can be referred to the Employment Court. Those challenging 
the Authority’s decision may seek a complete rehearing of the case de 
novo. Alternatively, the appeal can be limited to specific questions of 
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fact or law.81 Further, any party to the dispute may ask the Authority 
or the Court to have the matter heard in the Court without the 
Authority investigating the personal grievance first. Obviously, good 
reasons must attach to any such request if it is to succeed. The need 
to address an important principle of law so qualifies, as does the need 
for urgency in the public interest.82 Finally, the Authority itself may 
also refer a question of law to the Court for its opinion at any stage 
during the investigation of the personal grievance. In that case pro-
ceedings before the Authority are suspended pending the Court’s 
opinion.83 This procedure bears a strong resemblance to the so-called 
preliminary ruling technique that governs the relationship between 
the European Court of Justice and the national courts in the legal 
order of the EU.84

The Employment Court is a continuation of the Court by the 
same name established under previous (1991) legislation.85 It consists 
of three professional judges who must all be lawyers with a minimum 
of seven years experience as a barrister or solicitor.86 As a rule, the 
jurisdiction of the Employment Court is exercised by a professional 
judge sitting alone.87 

In resolving employment disputes generally, the 2000 legislature 
recognises that access to information and mediation services is more 
important than adherence to rigid, formal procedures.88 In this spirit 
the Court must consider the use of mediation before it proceeds to 
hear the merits of any case brought before it.89 The actual proceed-
ings in the Employment Court continue to place emphasis on 
substance over form. Its jurisdiction must be exercised ‘as in equity 
and good conscience it thinks fit’. In the same vein, the Court is free 
to accept evidence it deems appropriate, ‘whether strictly legal evi-
dence or not’.90 Of course, this does not place the Employment Court 
above the law. First, the role of the Court is limited to determining 
what the rights and obligations of the parties are, and does not extend 
to the creation of any new terms and conditions of employment.91 
Second, appeals on points of law are heard by a court of general juris-
diction, the Court of Appeal.92 The Court of Appeal may refer the case 
back to the Employment Court for reconsideration.93 In any event, in 
determining an appeal, the Court of Appeal must have regard to the 
special nature and jurisdiction of the Employment Court.94
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Relationship with the Court of Appeal
The relationship between the specialist court and the supervisory 
court of general jurisdiction is fascinating, not only because it is 
revealing about the connection between labour law and general law 
in employment matters, but also because it sheds light on the extent 
of specialisation in contemporary New Zealand labour law. In 1987, 
the year in which the Labour Relations Act was adopted and the 
Labour Court was substituted for the Arbitration Court, Sir Ivor 
Richardson gave an address at the Industrial Relations Centre of 
Victoria University in Wellington. At the time Richardson was a distin-
guished judge of the New Zealand Court of Appeal and later would 
become its president. Sir Ivor began his speech as follows:

[I]n the lives of productive enterprises and in the lives of 
workers alike, the employment of labour needs to be seen as 
a continuing relationship. As in other human relationships, 
there will be highs and lows, there will be tensions and hic-
cups. They have to be resolved in a way that will allow that 
continuing relationship to endure for the common good.95

His Honour then proceeded to list three reasons why courts of general 
jurisdiction are not well suited for that kind of conflict resolution role.

The first is the adversary method of conflict resolution 
which is the traditional way in which disputes are resolved 
in the courts of general jurisdiction. By definition it focuses 
on the dispute itself rather than on a continuing relation-
ship: it pits one side against the other and there is no built-
in encouragement to find common ground, let alone a  
central role for mediation and conciliation. The second is 
that the field of industrial relations calls for the develop-
ment of broad expertise and experience. It requires spe-
cialised judges who become steeped in the field and who 
work with those from union and employer ranks who, 
through their own background and experience, have the 
confidence of their organisations. Such tribunals are likely 
to be more sensitive instruments for resolving these  



Death of Labour Law?128

disputes. The third and associated reason is that the orderly 
resolution of industrial conflict in an ongoing relationship  
is not simply a matter of applying legal principles and 
attempting to discover on examination who is right and who 
is wrong. Such questions are often not susceptible to that 
kind of cold analysis in a forum far removed from the real-
ity of industrial life and industrial strife. Bringing in the law 
and the regular court processes may simply exacerbate the 
human drama going on behind an industrial dispute.96

When reviewing the relevant case law, frequent references appear in 
the judgments of the Court of Appeal to the expertise of the specialist 
court—as instructed by the legislature. This inevitably colours the 
approach to deciding cases in the Court of Appeal. Particularly repre-
sentative are dismissal cases. In Auckland City Council v Hennessy,97 
for instance, the Court of Appeal concurred with the opinion of the 
(then) Arbitration Court that the term ‘unjustifiably’ in the labour leg-
islation could not be confined to matters of substantive justification 
for the termination action. Thus an employer carrying out an inquiry 
prior to the decision to terminate the employment relationship must 
do so, to paraphrase Richardson, ‘in a fair and reasonable manner’.98 
A few years later, the Court of Appeal suggested that fair and reason-
able treatment is so generally expected today of any employer that 
the law has come to recognise it as an ordinary obligation in contracts 
of service. Cooke J in Marborough Harbour Board v Goulden99 put it as 
follows:

Turning to the application to this case of principles to be 
found in the modern authorities, we think that the position 
has probably been reached in New Zealand where there are 
few, if any, relationships of employment, public or private, 
to which the requirements of fairness have no application 
whatever. Very clear statutory or contractual language 
would be necessary to exclude this elementary duty.100

Any deference to the jurisdiction of the specialist court can never be a 
blank cheque, though. Since the Richardson address, the cautious, 
almost hands-off approach of the Court of Appeal vis-à-vis the Labour 
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Court and its predecessor, the Arbitration Court, has been replaced 
with a greater willingness to intervene in the domain of the 
Employment Court. In part, an explanation for this shift may lie in the 
more adventurous stance adopted by the contemporary Employment 
Court and perhaps even in the personality of some of its members. 
No doubt, the radical change in statutory framework governing New 
Zealand labour law during the 1990s, especially the substitution of 
the Employment Contracts Act 1991 for the Labour Relations Act 
1987, also played a role.101 The discussion below focuses on two cases 
that illustrate, particularly well, the tightening in the relationship 
between the Court of Appeal and the specialist court. They are the 
Court of Appeal decisions in Hagg102 and Aoraki.103 

Hagg concerned the personal scope of application of the pro-
tective labour legislation, more specifically access to the personal 
grievance procedure pursuant to the Employment Contracts Act 
1991. Mr Hagg had been employed as a lecturer under successive 
fixed-term contracts. He argued that his employment had been 
unjustifiably terminated after five and a half years, upon expiry of  
the third contract, notwithstanding a subsequent employer invitation 
for Mr Hagg to apply for a further limited-term appointment to a reliev-
ing position. The Employment Court invoked its ‘equity and good 
conscience’ powers and ruled that the employer’s conduct had been 
unfair in the circumstances. The Court of Appeal disagreed. It drew 
attention to the statutory requirement for the Employment Court to 
exercise its jurisdiction in accordance with the law. Any special 
powers the Employment Court might possess under enabling legisla-
tion, did not allow it to misconstrue the statutory concept of 
unjustifiable dismissal. The majority held that to allow a temporary 
employment contract to expire did not amount to a dismissal, let 
alone an unjustifiable dismissal.

Several observations are called for. First, the decision in Hagg 
was delivered by its then president, Sir Ivor Richardson. Second, the 
case was decided by reference to the ordinary principles of contract 
law. The Court of Appeal was quite specific in ruling that no different 
or special set of rules apply to the interpretation of employment con-
tracts as compared to contracts in general. To be fair, the Court of 
Appeal acknowledged that employment contracts can involve an ine-
quality in bargaining power of the parties. It even expressed sympathy 
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for the weaker party. However, the Court of Appeal was equally ada-
mant that, in the absence of unambiguous parliamentary intention 
to address the specific issue of employer abuse of successive fixed-
term contracts, its own hands were tied.104

It remains unclear whether the response by the legislature in the 
Employment Relations Act 2000 adequately addresses the problem as 
articulated in Hagg. That Act allows the use of fixed-term employ-
ment for genuine (operational) reasons only. Its use is expressly 
disallowed where the purpose is either to ‘exclude or limit’ statutory 
employee rights or even to establish ‘the suitability of the employee 
for permanent employment’.105 In June 2008 the government pro-
posed an amendment to the 2000 legislation in an apparent attempt 
at clarifying the rights of casual and temporary employees. Specifi-
cally, the Department of Labour is to develop a so-called Code of 
Employment Practice for Casual and Non-Standard Employment.  
At present, only the Employment Relations Authority and the 
Employment Court have jurisdiction to decide whether an employee 
has a fixed-term contract or is actually a permanent employee. The 
proposed amendment to the Employment Relations Act extends this 
power to labour inspectors, ‘giving employers and employees a sim-
pler process for confirming their status’.106

On one reading of the case, the decision in Hagg stands for a 
declaration of faith in the principles of general contract law. The per-
ceived need by the Court of Appeal to uphold an undeniable shift in 
philosophy by the legislature, as reflected in the substitution of the 
1991 Act for the 1987 statute, may provide the real reason for its 
uncompromising stance regarding the interpretation of terms in 
employment contracts. The decision in Aoraki, issued a few years 
later, confirms this assessment.

 Aoraki is a company that develops computer software. In 1995 a 
proportion of the workforce was made redundant for reasons of com-
pany restructuring in the face of financial difficulties. One of the 
people declared redundant was McGavin, a marketing manager who 
had been with the firm for some ten years. A dispute arose about the 
size of the financial compensation package. The Employment Court 
upheld McGavin’s claim of unjustifiable dismissal. It ruled that the 
dismissal was justified in substantive terms as it had been founded 
on genuine commercial grounds. However, while the Court accepted 
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that the redundancy situation was real, it considered that the manner 
in which the subsequent dismissal had been handled displayed 
aspects of procedural unfairness. Specifically, the company was said 
to have failed to act in a fair and reasonable manner in the determi-
nation of Mr McGavin’s redundancy compensation package. The 
company had also failed to consult with him, had failed to provide 
counselling services available to other employees, and had denied 
him the opportunity to discuss the reasons for the redundancy.

In quashing the judgment of the Employment Court, the Court 
of Appeal in Aoraki embarked upon a detailed analysis of the 
Employment Contracts Act. The 1991 legislation was said to represent 
‘a substantial departure from the collectivist principles of the pre-
vious industrial relations legislation in favour of a model of free 
contractual bargaining’.107 The Court of Appeal acknowledged that 
the legislature had not fully equated employment contracts with ordi-
nary commercial contracts for the supply of services. The 1991 
legislation had not abolished the personal grievance procedure. But 
the context in which the procedure was to be applied had changed 
sharply. The increased emphasis by the statute-maker on contractual 
freedom was too significant to be ignored. Ultimately, the responsi-
bility of the courts was to give effect to the intent of Parliament, 
notwithstanding the ‘tension’ that ‘inevitably’ existed between a con-
tractual approach to employment issues and the ‘social and economic 
concerns inherent in the relationship’ between employer and 
employee.108 The extent to which any subsequent shift in legislative 
intent as reflected in the Employment Relations Act 2000 might be 
seen as a cause for renewed optimism will be explored more fully in 
Chapter 7.109 

The Anomaly of a Non-Existent Labour Court in Australia
Australia never had a European-style labour court, nor does it have 
one today. Throughout most of the twentieth century the core spe-
cialist institution in the federal system of industrial relations was, to 
use its original name, the Commonwealth Court of Conciliation and 
Arbitration.110 This body was not a court in the conventional sense of 
the word. Its jurisdiction covered not just, and not even primarily, 
legal disputes over pre-existing rights but rather its powers extended, 
most importantly, to entertaining economic disputes of interest. As a 
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practical matter, the primary function of the Commonwealth Court 
was to ‘guide’ negotiations over wages and other conditions of 
employment. Formal adjudication, for purposes of interpreting and 
enforcing the outcome of these negotiations, traditionally took 
second place and, even then, invariably the focus remained confined 
to the award parties, that is, registered unions and employers. 
Employment disputes between individual employees and their 
employer were only addressed indirectly at best.

 In 1956 the High Court of Australia ruled that a concentration of 
judicial and quasi-legislative functions in one single body was uncon-
stitutional.111 The decision, known as the Boilermakers case, forced 
the federal legislature to redistribute the powers of the Commonwealth 
Court among separate institutions. Jurisdiction to resolve disputes 
about the creation of new terms and conditions of employment— 
that is, wage disputes—stayed with a revamped Commonwealth 
Conciliation and Arbitration Commission (instead of Court). Under 
the Industrial Relations Act 1988 and, thereafter, the Workplace 
Relations Act 1996 this body was renamed the Australian Industrial 
Relations Commission. The judicial function, by contrast, was trans-
ferred to a newly established Commonwealth (later: Australian) 
Industrial Court.

Academic commentators in Australia have queried the wisdom of 
the High Court decision in Boilermakers. They point out that, at times, 
the distinction between judicial and non-judicial powers in matters of 
industrial relations can be quite arbitrary.112 However, as discussed ear-
lier in this chapter, the distinction is firmly established in legal systems 
elsewhere. And, in any event, the provision of separate institutions for 
each type of function continues to be a feature of Australian labour law 
to date. Ironically, the proposed introduction, by 1 January 2010, of a 
‘new’, one-stop shop in the form of Fair Work Australia may seem a ret-
rograde step of sorts.113 Not surprisingly, perhaps, it is the Commission 
that traditionally has received most attention in academic (including 
legal) writings.114 The focus on the Industrial Court below seeks to 
remedy this state of affairs somewhat.

When first established in 1956 the Industrial Court was com-
posed of a chief judge and two further judges.115 All members on the 
bench were stipulated to be professional judges, with a minimum of 
five years seniority as barrister or solicitor.116 The jurisdiction of the 



Labour Courts 133

Court was to be exercised by not fewer than two judges, but the legis-
lature allowed for disputes about the interpretation of awards to be 
heard by a single judge sitting alone.117 The main task of the Court 
was the enforcement of awards and the supervision of internal union 
affairs, including complaints about the treatment of individual  
members by the union organisation.118 In the view of at least one 
commentator, the contemporary relevance of the case law of the 
(now defunct) Court is limited.119 

Until the 1970s the lower courts of general jurisdiction were typ-
ically state-based. A major change in the overall structure of the 
federal judiciary occurred with the passage of the Federal Court of 
Australia Act 1976 (Cth). As its title suggests, the 1976 Act created the 
Federal Court of Australia. At the outset the Federal Court was divided 
into two divisions: a general division and an industrial division.120 
The Industrial Court was abolished and its jurisdiction transferred to 
the new Federal Court (Industrial Division).

While the 1976 legislature did not prevent judges from being 
assigned to only one division, appointments are to the Federal Court 
as such. This set-up is rather different from the specialist labour judi-
ciary in Europe or indeed New Zealand. It also compromises  
somewhat any initial beliefs by the drafters of the 1976 Act that a sep-
arate industrial division within the Federal Court would allow for the 
work of the previous Industrial Court to be continued and the spe-
cialist nature of the labour jurisdiction to be maintained.121 The 
Hawke Labor government sought to tackle the issue head-on in the 
Industrial Relations Bill 1987. The Bill had been drafted in response 
to the findings of a committee established to carry out an overall 
review of Australia’s system of industrial relations and its operation. 
This review, unlike the one conducted almost simultaneously under 
prime minister Lange in New Zealand, did not lead to calls for rad-
ical change.122 Even so, the Hancock Report—named after the com-
mittee’s chair and professor of economics, Keith Hancock—did 
recommend the establishment of a genuinely separate Labour Court 
to replace the Industrial Division of the Federal Court. Under the 
Industrial Relations Bill 1987 all judges of the proposed Labour Court 
would be required to possess the normal qualifications for judicial 
office. Significantly, they were also expected to have ‘skills and expe-
rience in the field of industrial relations’.123 Thus the legislature sought 
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to acknowledge the merits of having judicial appointees with special 
expertise in dealing with ‘the unique requirements of the industrial 
relations system’ so as to better ‘promote consistency and under-
standing in the application, interpretation and enforcement of the 
law’.124

No provision was made for direct, general access by individual 
employees to the proposed Labour Court. Instead, under clauses 
188–191 of the Industrial Relations Bill 1987, employees wishing to 
challenge the fairness of a dismissal decision had to approach the 
Commission for redress in the first instance. That unfair dismissal 
was accepted as an industrial relations issue at all was itself a recent 
phenomenon. Unfair dismissal protection clauses only became a 
standard feature in federal awards in the aftermath of the so-called 
TCR (Termination, Change and Redundancy) case of 1984.125 Under 
the 1987 Bill, should a conciliation attempt by the Commission fail, 
the matter could be referred to the Labour Court which had powers 
to make reinstatement orders in appropriate cases.126 

In the end, the legislature dropped the idea of a Labour Court 
from the final text of the Industrial Relations Act 1988 (Cth). 
Interestingly, a few years later the 1988 Act was amended to allow  
for the establishment of an Industrial Relations Court of Australia 
after all.127 However, the existence of the new body was short-lived. 
Following a change of government, the Industrial Relations Act 1988 
had to make way for the Workplace Relations Act 1996 (Cth). The 1996 
Act abolished the Industrial Relations Court and transferred its juris-
diction back to the Federal Court of Australia. The 1996 legislature 
did not favour a return of labour disputes to a specialist industrial 
division within the Federal Court, though. By way of minor (although, 
in practical terms, not necessarily unimportant) concession to indi-
vidual employee claimants, under the Workplace Relations Act there 
is no automatic obligation to pay the costs of the other party should a 
claim prove unsuccessful.128 

Intriguingly, few if any tears were shed to ‘mourn’ the demise of 
the Industrial Relations Court.129 While some commentators might 
have liked the 1996 legislature to have restored the Industrial Division 
of the Federal Court,130 others have argued that, in practical terms, 
the two-division structure of the Federal Court had already become 
superfluous by the early 1990s.131 
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Fair Work Australia
The story does not end here. In the lead-up to the 2007 federal elec-
tions the Labor Opposition released its plan for a new industrial rela-
tions system.132 Under this plan the Australian Industrial Relations 
Commission, once again, will be replaced by a ‘new umpire’, called 
Fair Work Australia. In part, this new body signals a return to the days 
before Boilermakers, in that Fair Work Australia will encapsulate both 
judicial and non-judicial functions under a single umbrella institu-
tion. It has been foreshadowed that Fair Work Australia will be respon-
sible for a wide-ranging mix of functions as follows:

Assisting parties to resolve workplace grievances
Resolving (unfair as well as unlawful) dismissal claims
Facilitating collective bargaining
Enforcing a new statutory duty of good faith bargaining
Adjusting minimum wages and award conditions
Monitoring compliance with any applicable labour laws
Regulating registered industrial organisations.133 

The above list of functions is sufficiently broad to ensure the involve-
ment of the new body in all aspects of labour law, whether these con-
cern the creation of new terms and conditions of employment, the 
interpretation of existing terms of employment that are in place, or—
significantly—the investigation and enforcement of employment 
terms and labour laws generally. To accommodate any constitutional 
requirements about the separation of powers, the exercise of the judi-
cial function is proposed to be allocated to a ‘separate division’ within 
Fair Work Australia that is to be ‘independent’ of the industrial rela-
tions parties themselves.134 A policy implementation plan, released in 
August 2007, adds that ‘the separate judicial division of Fair Work 
Australia will need judicial members and those judicial members will 
be appointed in accordance with current processes’.135  
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Chapter 6

The International Dimension of Labour Law

Universal Organisations: The International Labour 
Organization
It has been argued that international labour law is almost as old as 
labour itself.1 While this may be somewhat of an exaggeration, espe-
cially when the notion of labour is interpreted broadly so as to include 
agricultural work,2 a close nexus does exist between the development 
of international labour standards and the advent of industrialisation. 
From the outset, it was felt that the success of any efforts at estab-
lishing employee protective rules within a particular country risked 
being compromised if these could not be supported (or, at a min-
imum, not undermined) through parallel standards adopted else-
where. Once competition by nations with less-developed conditions 
of work came to be viewed as unfair, the foundation was laid for the 
main global actor in the field of international labour law today, the 
International Labour Organization (ILO).3

The ILO was officially established in 1919. Its creation formed 
part of the peace settlement reached at the end of World War I.4 The 
Preamble of the ILO Constitution expresses the link between com-
bating warfare, poor economic conditions and social injustice in the 
following terms:5 
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Whereas universal and lasting peace can be established 
only if it is based upon social justice;

And whereas conditions of labour exist involving such 
injustice, hardship and privation to large numbers of peo-
ple as to produce unrest so great that the peace and har-
mony of the world are imperilled; and an improvement of 
those conditions is urgently required: as, for example, by 
the regulation of the hours of work, including the establish-
ment of a maximum working day and week, the regulation 
of the labour supply, the prevention of unemployment, the 
provision of an adequate living wage, the protection of the 
worker against sickness, disease and injury arising out of 
his employment, the protection of children, young persons 
and women, provision for old age and injury, protection of 
the interests of workers when employed in countries other 
than their own, recognition of the principle of equal remu-
neration for work of equal value, recognition of the princi-
ple of freedom of association, the organisation of vocational 
and technical education and other measures;

Whereas also the failure of any nation to adopt humane 
conditions of labour is an obstacle in the way of other 
nations which desire to improve the conditions in their own 
countries;

The High Contracting Parties, moved by sentiments of  
justice and humanity as well as by the desire to secure the 
permanent peace of the world, and with a view to attaining 
the objectives set forth in this Preamble, agree to the follow-
ing Constitution of the International Labour Organisation. 

Further factors, peculiar to the time period, that undoubtedly helped 
focus the minds of the Allied forces when drafting the social compo-
nent of the Treaty of Versailles include a growing movement  
towards internationalisation by organised labour itself and the anti-
establishment uprising through the Russian Revolution of 1917.6 

The fairly extensive list of social concerns in the ILO Preamble 
displays a surprising degree of contemporary relevance, especially 
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when viewed against the backdrop of a progressive reduction in the 
number of allowable award matters during the period of the Howard 
government. The social concerns listed in this 1919 document cer-
tainly ring familiar when studied in conjunction with the much more 
recent Community Charter on Fundamental Social Rights of Workers 
(1989) or the Charter of Fundamental Rights of the European Union 
(2000).7 Today, the ILO is one of the better known specialised agen-
cies of the United Nations. It is also a genuinely universal organisation, 
with a membership of not quite 200 countries (including Australia as 
a founding nation) across the globe and with an even larger body of 
laws.8 The main legal instruments at the disposal of the ILO are con-
ventions and recommendations. Whereas the former are in the nature 
of treaties—that is, they intend to create obligations for any ratifying 
member states, recommendations ‘merely’ provide guidelines for 
national policy formulation. However, in terms of legal enforceability, 
both instruments must be labelled as soft law only. Compliance, as is 
typical in areas of international law generally, depends heavily on 
moral pressure brought about by international public opinion.

Being universal has proved the biggest asset as well as a hand-
icap for the ILO. By being a truly worldwide organisation, the tripartite 
structure of its component institutions gives an opportunity for the 
representatives of government, employees and business to meet and 
confer on a range of issues that transcend national boundaries. Thus, 
it is an ideal forum for tackling genuinely fundamental social issues, 
such as basic labour rights and freedoms. Convention No. 87 on 
Freedom of Association and Protection of the Right to Organise, 
adopted in 1948, and Convention No. 98 on the Right to Organise and 
Collective Bargaining, adopted in 1949, illustrate this point rather 
well. Convention No. 87, in particular, has provoked heated debate 
from time to time. While the Convention does not expressly grant a 
right to strike, the case law of the various ILO supervisory bodies 
nonetheless treats it as inherent to the right of unions to organise 
workers and defend their interests through, most notably, collective 
bargaining. Thus a logical link exists between Conventions No. 87 
and No. 98.9 The availability of a right to strike is also what tradition-
ally distinguishes systems of collective bargaining from systems that 
rely on compulsory conciliation and arbitration for the resolution of 
industrial disputes.10 
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On other hand, the sheer size of the ILO makes for an unwieldy 
organisation and this has a negative impact on its effectiveness in 
terms of rule formulation. By and large, international labour laws 
have not played a major role in the development of domestic labour 
law in Australia.11 The need to compromise reduces the practical rel-
evance of the ILO, especially for the Western advanced nations among 
its members. Yet it would be wrong to dismiss the ILO out of hand. 
Recommendation No. 119 of 1963 concerning Termination of 
Employment at the Initiative of the Employer provides a most perti-
nent case in point. In essence, the Recommendation stands for the 
proposition that an employee’s employment should not be termi-
nated by the employer unless there is ‘a valid reason’. While the 
Recommendation deliberately refrains from providing an exhaustive 
definition, a valid reason is stipulated to arise from either the  
conduct of the employee, or the capacity of the employee to perform 
the work, or ‘the operational requirements’ of the business. Recom-
mendation No. 119 has subsequently provided the basis for the 
adoption of Convention No. 158 on Termination of Employment 
together with a supplementary Recommendation No. 166, both 
adopted in 1982. These were the international instruments that 
inspired the Australian Council of Trade Unions (ACTU) to bring its 
(successful) TCR claim in 1984.12 By the same token, Convention No. 
158 did not deter the Howard government from removing the legal 
entitlement to question the fairness of dismissal decisions in ‘small’ 
companies with a workforce of up to 100 workers.13

Regional Organisations: The European Union
Perhaps small makes beautiful after all. The relevance of suprana-
tional initiatives for advanced nations can increase when the focus is 
limited to the regional domain. The legal order of the EU is a qualified 
success story in this regard.

Historical Antecedents
The legal basis of the EU dates from 1957. This was the year in which 
the Treaty of Rome establishing the European Economic Community 
(EEC) was signed by France, Germany, Italy and the Benelux coun-
tries of Belgium, the Netherlands and Luxembourg. The Treaty of 
Rome paid little, if any, attention to social policy—let alone labour 
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law. As suggested by its title, the central focus of the EEC Treaty was 
on economic issues and, more specifically, the integration of the 
national markets in the above countries. While the concept of 
common market is nowhere defined in the 1957 Treaty text, it was 
envisaged that it would go beyond a mere free-trade arrangement 
along the lines of the North American Free Trade Agreement (NAFTA) 
or Asia-Pacific Economic Cooperation (APEC). To this effect a 
common (external) tariff was to be applied in the relationship between 
the member states and third countries in addition to the abolition of 
all barriers to intra-Community trade. As regards the development  
of a social policy for Europe, the prevailing idea at the time was that 
this would be the inevitable byproduct of any economic integration 
of the six founding member states to be achieved first. To fully appre-
ciate the logic behind this type of reasoning, we will look at some core 
events in the immediate aftermath of World War II.

To be fair, the history of the European integration movement 
arguably predates 1945. The expression ‘United States of Europe’ is 
said to have been used first in 1849 by a novelist and poet from the 
French romantic period, Victor Hugo. The timeframe is interesting 
and somewhat ironic as by that stage the contemporary codification 
movement was in full swing throughout continental Europe.14 The 
legal construct of codification served as a political tool and a symbol 
of nation-building in nineteenth-century Europe. It thus reflected a 
desire by countries to differentiate themselves from one another 
rather than, in legal terms, go back to the bygone era of Roman law as 
the ‘common law’ (ius commune) of Europe.

Less romantic but equally ineffective was the pan-European 
movement led by Count Coudenhove during the first half of the twen-
tieth century. Coudenhove was the son of an Austrian-Hungarian 
diplomat who sought to respond to the ‘bolshevist threat’ from 
Russia. Ultimately, though, it was World War II that triggered real 
change in the attitudes of national leaders in Western Europe. In 1946 
Winston Churchill formulated his plan for ‘a kind of United States of 
Europe’ during a speech delivered at the University of Zurich in 
Switzerland. Churchill was in (political) opposition at the time. No 
doubt this allowed him to express himself more freely. Europe, espe-
cially the Continent, was in rather a mess. Economically, large parts 
of the ‘freed’ as well as ‘defeated’ countries found themselves literally 
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in ruins because of the war. The political and military scene did not 
provide much basis for optimism either. In short, Western Europe 
had come out of the war severely weakened. There was little time to 
regain strength as the ‘real’ war would soon be followed by a ‘cold’ 
war and, linked to this, a growing fear of Russian expansionism. In 
effect, the so-called Allied forces did not stay united for long. It will 
be recalled that in 1949 the French, British and American zones of 
occupied Germany formed the BRD (Bundesrepublik Deutschland: 
West Germany) whereas the Russian zone became known as the DDR 
(Deutsche Demokratische Republik: East Germany). One year later, in 
1950, the war in Korea started. Unless it somehow managed to pull 
itself together, a near perfect scenario thus existed for Europe to 
become ever-more dependent on the United States. 

Not all was negative about the growing dominance of the United 
States in Europe. Undoubtedly, in economic terms, Europe has ben-
efited greatly from financial assistance provided through the 1947 
Marshall Plan. The Marshall Plan, named after the then US Secretary 
of State in reference to a speech made at Harvard University, laid the 
basis for the establishment of the Organisation for European 
Economic Co-operation (OEEC) in 1948 which, in turn, acted as the 
forerunner of the current Organisation for Economic Co-operation 
and Development (OECD) set up in 1961. Further, in political and 
military terms, the establishment of the North Atlantic Treaty 
Organization (NATO) has been referred to as ‘the umbilical cord that 
kept Western Europe attached to the United States long after the 
period of US economic dominance was over’.15 Against this backdrop 
calls grew for a Europe sufficiently strong to be able to stand on its 
own feet. Churchill did not see a need for Britain itself to become a 
part of the European integration effort, though. Only when no risk of 
abandoning national sovereignty arose was the United Kingdom pre-
pared to come on board. It certainly helps explain that country’s 
readiness to join in the formation of the Council of Europe in 1949.

The Council of Europe is not to be confused with the European 
Council in the context of the EU, discussed later. Because of its reli-
ance on intergovernmental co-operation rather than a transfer of 
national sovereignty by the participating states, the Council of Europe 
has proved largely ineffective. A notable exception perhaps is the 
European Convention of Human Rights and Fundamental Freedoms 
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(1950).16 The European Convention focuses on civil and political 
rather than social or labour rights, however. The latter type of entitle-
ments was addressed in a separate European Social Charter of 1961, 
as revised in 1996.

Of more direct relevance than Churchill’s Zurich speech was a 
declaration by the French Minister for Foreign Affairs, Robert 
Schuman, in 1950. Schuman called for a partnership between France 
and Germany (and any other country that cared to join) as regards 
the heavy industries of coal and steel. Clearly, the idea was to prevent 
another war by Germany by removing national control over indus-
tries that had played such a pivotal role in the war effort previously. 
Pursuant to the European Coal and Steel Community Treaty (ECSC), 
signed in Paris in 1951, France, Germany and four other countries 
(the Benelux countries plus Italy) agreed to transfer national sover-
eignty to a joint High Authority. The financial independence of this 
High Authority was secured through a levy on the production of coal 
and steel within the newly established Community. Because of its 
limited (fifty-year) timeframe, the ECSC is no longer in operation 
today. However, the experimental supranational model of the ECSC 
treaty was used in the much broader based (in terms of subject 
matter) and open-ended (in terms of timeframe) 1957 treaty estab-
lishing the European Economic Community among the same six 
signatory countries. A third Community treaty, on the peaceful use of 
atomic energy (Euratom), completed the 1957 picture as follows: 

ECs

ECSC    EEC   EURATOM

Figure 6.1: Trinity of European Communities

The European Economic Community and Beyond

Economic Integration First
Article 2 of the EEC Treaty contains the stated aims and objectives of 
the European Economic Community. While it lists a mixture of eco-
nomic and political objectives, there is no direct reference to social 
integration. The 1957 text of Article 2 reads as follows:
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The Community shall have as its task, by establishing a 
common market and progressively approximating the eco-
nomic policies of Member States, 

to promote throughout the Community a harmonious 
development of economic activities,
a continuous and balanced expansion,
an increase in stability,
an accelerated raising of the standard of living
and closer relations between the States belonging to it.

The 1957 Treaty contains a separate Title with the official heading of 
Social Policy.17 However, that Title comprises six short ‘social provi-
sions’ only. Most significant, at least in historical terms, is Article 119 
on equal pay for equal work between men and women. But, even this 
provision lay largely dormant during the first, neo-liberal phase of  
the European integration movement. Also worth noting is the crea-
tion of a European Social Fund for the specific purpose of increasing 
the geographical and occupational mobility of workers within the 
Community.18 The so-called free movement of persons (including, 
but not limited to, workers) constitutes one of four freedoms that 
together form a core pillar upon which the Community is founded.19 

A turning point came in the early 1970s. In a Solemn Declaration 
dated 1972 the Six Heads of State and/or Government openly acknowl-
edge that, henceforth, progress in social policy is just as important as 
advances in the economic policy domain. The 1972 Declaration led to 
the adoption of a ‘Social Action Plan’ in 1974. It in turn triggered a 
series of European laws on equal pay (1975), equal treatment (1976), 
as well as the protection of employee-acquired rights in instances of, 
respectively, collective redundancy (1975), transfer of undertaking 
(1977), and even employer insolvency (1980).20 Because of the prolific 
nature of legislative activity during the second half of the 1970s, this 
period has been labelled the ‘golden era’ (l’âge d’or)21 of social harmo-
nisation. Even so, in substantive terms, the focus of the legislature 
was very much on damage control rather than on proactively bringing 
about a European social dimension. All but the first two European 
laws above are reactionary, in that they seek to soften the social impli-
cations of economic and business rationalisation facilitated and, at 
times, necessitated by the drive towards market integration. 

•

•
•
•
•



Death of Labour Law?150

By the start of the 1980s the social policy dimension of the EEC 
had run out of puff. Arguably, no particular significance attaches to 
this state of affairs as all other aspects of the European integration 
effort had come under severe pressure as well. In any event, the then 
president of the European Commission,22 Jacques Delors, almost  
singlehandedly reinvigorated the integration debate. Under his  
stewardship an amendment to the Treaty of Rome was adopted in 
1986. Known as the Single European Act (SEA), it reflected a back- 
to-basics approach by setting a new date for the completion of the 
common market, renamed the (single) internal market, by 31 
December 1992, that is, more than twenty years after the initial date 
set in the 1957 Treaty.23

Social Integration Next?
Delors achieved what he had set out to do. Somewhat ironically, per-
haps, his success in the economic domain triggered public criticism 
about the narrow focus of the SEA as a vehicle for European integra-
tion. However, for a more focused agenda of social integration to 
receive a substantial boost, political consensus within an ever larger 
Community, comprising increasingly diverse member states, would 
prove a formidable obstacle. While still less than half its current size, 
the original membership of the Community had doubled by the  
mid-1980s.24 Not even a gradual move away from decision-making by 
unanimity in favour of (qualified) majority voting could fully com-
pensate for this, especially since sluggish economic growth continued 
to detract from any enthusiasm for the European cause at a national 
level. The SEA effectively confirmed the national sovereignty of the 
member states in matters of labour law as the removal of the require-
ment of unanimity was restricted to matters of occupational health 
and safety.25 This latter change undoubtedly facilitated the adoption 
in 1989 of a framework Directive, outlining measures to encourage 
safety and health at the workplace.26 But the mood of the times is  
perhaps best captured by the manner in which a formal charter on 
‘fundamental’ worker rights came about in that same year.

Officially known as the Community Charter on Fundamental 
Social Rights of Workers,27 the Charter did not create any ground-
breaking new rights for employees in Europe.28 Instead, it largely 
drew its inspiration from principles already contained in other  
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international instruments, most notably the European Social Charter 
of 1961, various ILO Conventions, and the Treaty of Rome itself. The 
raison d’être of the Charter then was essentially political: to stress once 
again the importance of the social dimension that attaches to the 
establishment of the single European (economic) market. Technically, 
the Charter did not even constitute a legally enforceable document.29 
Even so, the member states failed to agree on a text acceptable to all. 
The United Kingdom declined to join the other eleven Community 
members in their Solemn Declaration on 9 December 1989. The 
immense symbolism that attached to the occasion becomes clear if 
one bears in mind that this date coincided with the 200th anniversary 
of the French Universal Declaration of Human rights in 1789.

The 1989 Charter lists the basic social rights of workers under 
the following twelve headings:30

1. Freedom of Movement
2.  Employment and Remuneration
3.  Improvement of Living and Working Conditions
4.  Social Protection
5.  Freedom of Association and Collective Bargaining
6.  Vocational Training
7.  Equal Treatment for Men and Women
8.  Information, Consultation and Participation of Workers
9.  Health Protection and Safety at the Workplace
10.  Protection of Children and Adolescents
11.  Elderly Persons
12.  Disabled Persons.

The full text of the 1989 Charter is set out in Appendix 1. Without 
going into too much detail, it is clear that the above list displays a dis-
tinct emphasis on safeguarding the position of the individual. Any 
reference to collective rights is apparent as regards items 5 and 8 only. 
Intriguingly, these items concern the very aspects of the Charter that 
proved so problematic for the United Kingdom. Especially objection-
able was the reference to a ‘right’ to resort to industrial action, 
including the right to strike, in the context of collective bargaining.31 
At the time, Britain under Thatcher had put its faith in reducing the 
role of the state domestically. The very perception of increasing power 
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for Brussels through the back door of a social(ist) charter could only 
induce distrust if not outright contempt!32

Primary responsibility for implementation of the Charter rested 
with the member states.33 At a supranational level, the Charter laid 
the basis—albeit a most timid one—for more tangible (social) action 
in subsequent years. But for social policy to become a genuine part of 
the European integration effort, a more solid legal basis—and, in 
effect, a greater political will to act—was required. For the record, the 
Commission drew up an action program containing forty-seven spe-
cific proposals for Directives or other instruments in the wake of the 
Charter during the period 1990–92.34 Apart from safety and health as 
well as equal opportunity, little if any progress was made with its 
implementation. A Directive requiring employers to inform their 
employees of the conditions applicable to their contract or employ-
ment relationship was adopted.35 However, many other proposals 
were stalled, often because of opposition by the UK government. 
Hepple draws particular attention to draft Directives on the organisa-
tion of working time, the employment of atypical workers, and the 
posting of workers.36 Most controversial by far was a proposal to 
establish a European works council in Community-scale companies. 
Clearly, its time had not yet come.

Maastricht: From European (Economic) Community to European 
Union
Following the SEA, a second major amendment to the Treaty of Rome 
was effected by the Treaty on European Union (TEU), also known as 
the Treaty of Maastricht (1992). The Maastricht treaty is an umbrella 
treaty with three distinct pillars. The core pillar is the EEC, henceforth 
known as the European Community (EC) in recognition of the broad-
ened focus of the Community beyond things purely economic. Newly 
added—in official terms at least—spheres of interest include health, 
education, consumer protection and the environment. In one sense 
these can all be seen as ‘soft’ or ‘social policy’ areas. The two new ‘out-
side’ pillars are known as the Common Foreign and Security Policy 
(CFSP) and Cooperation in Justice and Home Affairs (CJHA), respec-
tively. Any development in these outside pillars technically escapes 
the EC institutions and, in particular, the supervision normally exer-
cised by the European Court of Justice. Instead, pursuant to the deal 
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struck at Maastricht any initiatives for law-making in both areas 
would depend entirely on purely intergovernmental co-operation 
between the member states. Figure 6.2 shows the complexity of the 
Maastricht construct: 

EU

CFSC    ECs    CJHA

ECSC    E(E)C    EURATOM

Figure 6.2: The European Union

As their titles suggest, the outside pillars have no connection with 
social policy (let alone labour law) whatsoever. Social policy under 
the Maastricht treaty was relegated to a separate Protocol—one of 
many—attached to the Treaty itself. The Protocol, signed by all  
twelve member states, allows eleven of these member states to enter 
into an Agreement on Social Policy. In unmistakable déjà vu fashion, 
the United Kingdom decided to opt out. The Agreement expands  
the scope for qualified majority voting. At the same time, however, a 
list of subject matters expressly requiring decision-making by una-
nimity is also included in the Agreement. The Agreement even com-
prises a list of so-called prohibited topics. These are topics that have 
specifically been precluded from regulation at Community level.

The effect of these three lists, in terms of facilitating progress 
towards creating a social Europe, is similar to driving a car with one 
foot firmly on the brake. Qualified majority voting henceforth applied 
to the suitably vague notion of working conditions, including employee 
information and consultation rights as well as (once again) equal treat-
ment initiatives. Unanimity continued to be required when passing 
proposals for European laws on dismissal protection, collective repre-
sentation of employees (including co-determination), and social 
security. Considered even more sensitive (from a national sovereignty 
perspective) and thus outside the jurisdiction of Europe entirely, were 
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laws on the (prohibited) topics of strike or lock-out action, pay deter-
mination and, last but not least, freedom of association.

Maastricht: Subsidiarity
While the Agreement on Social Policy—unlike the Charter—had legal 
standing, its precise status was not free from controversy.37 Some 
commentators wanted to treat the Agreement as an integral part of 
Community law. Others argued that it was simply an agreement at 
international law and thus outside the scope of the acquis commun-
autaire.38 But a much bigger problem for the future of an integrated 
policy on labour law was presented by a seemingly inconspicuous 
opening provision in the TEU. Article 3b enshrined the principle of 
subsidiarity in European parlance. The full text of this (in)famous 
provision reads as follows:

The Community shall act within the limits of the powers 
conferred upon it by this Treaty and of the objectives 
assigned to it therein.

In areas which do not fall within its exclusive compe-
tence, the Community shall take action, in accordance with 
the principle of subsidiarity, only if and in so far as the 
objectives of the proposed action cannot be sufficiently 
achieved by the Member States and can therefore, by rea-
son of the scale or effects of the proposed action, be better 
achieved by the Community.

Any action by the Community shall not be beyond 
what is necessary to achieve the objectives of this Treaty.

The meaning of Article 3b has been the subject of intense debate 
among scholars and policy-makers alike.39 The second paragraph of 
the provision in the TEU is problematic. It seeks to combine the dual 
goals of efficiency and decentralisation in the decision-making 
process of the Community. Only, it does so in a manner that reflects a 
bias in favour of decentralisation. On one (benign) reading of Article 
3b, the EU is considered to have reached a sufficient degree of sophis-
tication for it to be no longer necessary, or indeed appropriate, that 
the advantages of Community-scale action over lower level (and,  
typically, national) regulation are taken as given. Hence the need  
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for Community action to be openly justified on efficiency grounds in 
the future.

No great controversy need attach to such an interpretation of 
Article 3b. In effect, the case law of the European Court of Justice 
already reflects a more nuanced approach to the promotion of the 
integration ideal over time. This is illustrated by the evolution in judi-
cial approach to the free movement of goods. The free movement of 
goods represents one of four core ‘freedoms’ upon which the common 
or internal market has been built in Europe. Specifically, the 1957 
drafters of the Treaty of Rome considered it imperative that any 
unwarranted obstacles to internal Community trade be abolished. 
Under the Treaty, both tariff and non-tariff barriers to free trade are 
therefore prohibited. The former cover customs duties on imports 
and exports, including any charges having equivalent effect. The 
latter extend to quantitative restrictions on imports or exports, 
including, once again, any measures having an equivalent effect. 
Even in 1957, however, it was acknowledged that any ban on impedi-
ments to free trade could never be absolute. A range of exceptions, 
essentially on grounds of the broader public interest—protection of 
public morality, public security, public health, and the like—have 
been in place from the very beginning. Interestingly, especially during 
the formative period of the internal market, the Court of Justice chose 
to adopt an extremely narrow approach to the justifiability of any 
such national encroachments upon the integration effort.

Dassonville40 and Cassis de Dijon41 are two early cases in point. 
In Dassonville the Court ruled that a Belgian law prohibiting the 
import and sale of alcoholic spirits without an official document to 
certify the authenticity of the product in question and issued in the 
country of origin, was incompatible with Community law. The Belgian 
authorities unsuccessfully advanced protection of public health as 
the ratio legis for the national regulation. Similarly, in Cassis de Dijon, 
the European Court refused to accept that the import of French alco-
holic beverages, lawfully produced in the originating country, could 
be stopped at the German border for failure to comply with more 
stringent standards applicable to the production of alcohol in the 
country of importation. The German argument that the promotion of 
free competition ought not be allowed to result in the condoning  
of ‘unfair’ competition was rejected. 
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Dassonville and Cassis de Dijon, it must be stressed, are early 
cases. By the time the Catalan advertising case came along,42 a dis-
tinct shift in judicial policy had occurred. A regional, selective 
advertising ban for hard liquor on grounds of protecting public health 
in Spain was accepted by the European Court of Justice as not 
infringing the Community’s free-movement-of-goods imperative. 
Trade-restricting measures introduced by member states then do not 
run foul of European law obligations where they can be shown to be 
temporary,43 reasonable, necessary, proportionate and not arbitrary.

A more sinister interpretation of Article 3b is also possible. 
Proponents of the European cause fear that this provision amounts 
to the proverbial Trojan horse by handing eurosceptics a formidable 
platform to slow down, if not bring to an outright halt, European inte-
gration under the guise of addressing the so-called democratic deficit. 
Subsidiarity, so runs the argument, provides an opportunity to bring 
Europe closer to its people. It does so, not only by resisting the temp-
tation to harmonise everything under the sun, but also because of 
the built-in presumption in favour of decentralised decision-making. 
The question put by eurosceptics then is seemingly straightforward. 
If the idea behind subsidiarity is to make decisions at a level that 
minimises alienation by the people they affect, why not avoid the risk 
of alienation altogether by allowing these citizens to make decisions 
for themselves? In other words, is it possible to interpret subsidiarity 
to mean total abstention of public regulation at any level in favour of 
self-regulation by private parties? Ironically, this was precisely the 
interpretation of subsidiarity favoured by the Catholic Church at one 
time,44 albeit in a different context! 

Deepening Versus Widening?
The basic problem with Article 3b is that it seeks to appease europhiles 
and eurosceptics alike. The issue is essentially political rather than 
legal in nature. It is quite feasible that, even without this provision on 
subsidiarity in the Treaty text, the desirability of new EU laws on 
labour law would have faced increasing disagreement among the var-
ious member states in any event. Differences in perception about the 
appropriate role of the state in matters of industrial relations are not 
new. Some countries—the United Kingdom, Scandinavia and the new 
member states from Eastern Europe, especially—typically favour a 
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relatively hands-off approach to regulation in this area, whereas the 
Community’s old guard (the Benelux countries, France, Germany and 
Italy) traditionally adopt a more hands-on stance. The latter see a 
continued, legitimate role for the state in regulating society in general 
and industrial relations in particular. 

Perhaps in an attempt to diffuse the situation somewhat, the 
focus in Europe since Maastricht has shifted away from deepening 
towards widening the integration effort. In recent years the pace of 
accepting new member states has certainly picked up in remarkable 
fashion. While it took three decades for the initial EEC membership 
of six countries to double, by 1995 Sweden, Finland and Austria had 
brought membership of the EC to fifteen. A mere nine years later, the 
grand total had become twenty-five, with the ‘bulk’ admission of  
the Czech Republic, Cyprus, Estonia, Hungary, Latvia, Lithuania, 
Malta, Poland, Slovakia and Slovenia in 2004. Bulgaria and Romania 
were allowed to join in 2007. This has brought the current member-
ship to an increasingly unwieldy twenty-seven countries. In fact, of 
all official applications for membership to date, only that of Turkey 
has repeatedly been held over—for now at least.

The tension between deepening and widening the EU can be 
seen against a broader backdrop. The entire history of the European 
integration movement is one of incremental change. At times this has 
necessitated adopting the classic ‘two steps back for every step for-
ward’ approach. What may seriously handicap the deepening aspect 
into the foreseeable future, however, is not just the sheer number  
but also the type of new entrant post-1995. With respect, the coun-
tries from the ‘new’ Europe have so much catching up to do vis-à-vis 
those in the West that the pressure on slowing down integration 
throughout the enlarged EU risks controlling the European agenda 
for years to come. As discussed below, an official acknowledgment of 
the associated imperative to thoroughly overhaul the institutional 
decision-making structure of an enlarged EU has proved an addi-
tional factor of distraction (to further integration) in its own right.

Amsterdam
After the SEA and Maastricht, the Treaty of Amsterdam is the third 
major treaty to amend the 1957 Treaty of Rome. Signed in 1997 and  
in force since 1999, the Treaty of Amsterdam represents a missed 
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opportunity to modernise the institutional structure of the EU in line 
with a broadening membership base. However, consensus did exist  
to incorporate the text of the Maastricht Agreement on Social Policy 
into the main body of the Treaty.45 Amsterdam therefore discontinues 
the British opt-out situation that existed previously.46 At the same 
time, Amsterdam also addresses concerns about the growing margin-
alisation of European social policy. A senior German labour law aca-
demic put it, with the benefit of hindsight perhaps rather too 
enthusiastically, as follows:

For the first time the Treaty of Amsterdam contains at least 
a fragment of a social constitution of the Community … [It] 
is to be seen as a confirmation of the welfare state model as 
established in the various Member States after World War 
II. And at the same time it is to be interpreted as an alterna-
tive to the simplistic neo-liberal approach of mere deregu-
lation. Fundamental social rights as a point of orientation 
are an important benchmark for the future way of the 
Community: they might overcome the present wave of 
Euroscepticism and turn it into an identification with the 
underlying values [of the Community]. Lastly, they give a 
clear signal to the States which will join the European 
Union in the near future.47

In one sense the significance of the Amsterdam Treaty for social policy 
developments in Europe remains largely symbolic. The addition of a 
‘new’ paragraph to the Preamble of the TEU is significant. In doing so, 
the member states merely reiterate their commitment, already articu-
lated in the Preamble of the 1986 SEA, to fundamental social rights as 
defined in both the 1961 European Social Charter48 and the 1989 
Community Charter.49 By the same token, though, Amsterdam has 
given the European Court of Justice a firmer basis for monitoring and 
steering social policy initiatives at the national and supranational 
levels. As for the other Community institutions, the Maastricht 
Agreement on Social Policy has triggered the adoption of several 
Directives on, most notably, European works councils (1994),50 
parental leave (1996)51 and part-time work (1997).52
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The Directive on European works councils is significant because 
it seeks to overcome the limits of national rules on works councils 
operating within companies that span multiple countries. Only large 
companies are envisaged. The Directive refers to them as Community-
scale undertakings, that is, companies with an overall workforce of 
minimum 1000 employees53 and employing at least 150 employees in 
each of two member states. The purpose of the Directive is to give 
employees in these businesses improved access to information and 
consultation rights with regard to transnational issues that may affect 
them.54 However, the real importance of the 1994 Directive lies not so 
much in the substance of any new employee rights it creates but in 
the procedure chosen by its drafters to bring about these rights. 
Specifically, the Directive enhances the position of the so-called 
social partners on the European scene. It does so through the expec-
tation that the establishment of these works councils, or an alternative 
mechanism for informing and consulting employees, largely becomes 
the product of negotiations between the representatives of employees 
and employers. The prescriptive provisions of the Directive only kick 
in when parties fail to agree among themselves.

Similarly the Directive on parental leave brings the position of 
the European social partners to the fore. Their emerging prominence 
in the development of European labour laws is further highlighted by 
the consideration that the text of the 1996 Directive is based on the 
first-ever European collective bargaining agreement negotiated pur-
suant to the Maastricht Agreement on Social Policy. On 14 December 
2005 the organisations of UNICE and CEEP, 55 on the side of business, 
and ETUC,56 on the side of the workers, reached a framework agree-
ment on parental leave. In effect, the 2006 Directive elevates that 
agreement to the level of a European law. 

The Directive on part-time work was adopted post-Amsterdam. 
Like its counterpart on parental leave, though, it gives binding effect 
to a prior agreement concluded between UNICE, CEEP and ETUC.57 
That a consensus could be reached at all is truly remarkable given the 
dual purpose of the agreement. Employee concerns about the scope 
for employer abuse of this form of atypical work somehow had to  
be reconciled with a genuine business need for flexibility in the 
organisation of working time. A similar tension between the need of 
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employers for greater flexibility and the desire of employees to recon-
cile work and family life, without unduly compromising employment 
conditions including job security, can be found in the framework 
agreements on fixed-term employment contracts (1999) and ‘tele-
work’ (2002).58 Whereas the former was subsequently given legal 
effect by way of a Directive,59 the latter remains voluntary in nature at 
the instigation of UNICE.60 Negotiations towards an agreement on 
the working conditions of temporary agency workers failed alto-
gether. Instead the Commission formulated its own proposal for a 
Directive in March 2002.61

Involvement by the social partners in the social policy decision-
making process of the Community is nothing new. Only, what started 
as a purely consultative voice has been turned into a quasi-right to 
initiate the legislative process under the Maastricht Agreement on 
Social Policy. This shift in emphasis undoubtedly has brought new 
life to the Community’s social integration agenda. But it has also 
raised questions about who the social partners are and how repre-
sentative they can really be.62 The main player on the side of business, 
UNICE, is the largest confederation of employer organisations in 
Europe. It was formally created in 1958 by the national employers’ 
federations of the then six member states of the EEC.63 In 2007 the 
organisation changed its name to BusinessEurope. Its current mem-
bership comprises forty national confederations from thirty-four 
countries in the EU and beyond.64 All major national employer organ-
isations in the Community are members of this confederation of 
European business. They include, for Great Britain: the Confederation 
of British Industry (CBI); for Germany: the Bundesverband der 
Deutschen Industrie (BDI) as well as the Bundesvereinigung der 
Deutschen Arbeitgeberverbände (BDA); and for France: the Mouvement 
des Entreprises de France (MEDEF).

Since the 1980s UNICE’s partner in the social dialogue that takes 
place within the Community is ETUC.65 Created in 1973, ETUC has 
arguably become the most important confederation of trade unions 
in Europe.66 It maintains close ties with the International 
Confederation of Free Trade Unions (ICFTU), in particular. Like its 
counterpart on the employers’ side, ETUC’s reach goes beyond the 
EU in that it represents some 60 million employees belonging to sev-
enty-six national trade union organisations in thirty-four countries.67 
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Important members include, for the United Kingdom: the Trade 
Union Congress (TUC); for Germany: the Deutscher Gewerkschaftsbund 
(DGB); and for France: each of the four main employee organisations 
divided along ideological lines.

Nice
The inability of the member states at Amsterdam to address the 
increasingly pressing issue of institutional reform, required to facili-
tate decision-making in an enlarged Community, meant that another 
attempt at amending the founding Treaty and the TEU had to be 
made sooner rather than later. The primary purpose of the Treaty of 
Nice, signed in 2001 and in force since 2003, was to revise the rules 
governing the composition and functioning of the core law-making 
bodies of the Commission, the Parliament, the Council, and the 
Court. While by no means considered a resounding success,68 a 
rationalisation of sorts, together with an expansion of the scope for 
majority voting, was achieved at Nice. As regards labour law or, more 
generally, the social policy domain, the lack of progress was particu-
larly pertinent, though.69 Certainly, initial hopes for the inclusion of  
fundamental rights in the main body of the Treaty (and directly 
enforceable by the European citizens) once again faded ‘like the 
morning haze before a rising sun’.70 Instead a separate ‘Charter’  
listing ‘Fundamental Rights’ of the European Union was adopted in 
late 2000.

The 2000 Charter is reminiscent of the 1989 Community Charter 
on Fundamental Social Rights of Workers. However, the range of 
rights contained in the 2000 document is wider than those that 
appear in the 1989 Charter. They clearly go beyond the employment 
setting. Not all the rights listed, while no doubt important, are genu-
inely fundamental in nature. Blanpain refers to ‘an inflation’ of rights 
that have been included in the 2000 Charter,71 for example, a right of 
access to (job) placement services,72 access to ‘services of general 
economic interest’ in order to promote ‘the social and territorial 
cohesion of the Union’,73 and even a citizen’s right to ‘good adminis-
tration’ by the various EU institutions.74 To add insult to injury, the 
legal effect of the 2000 Charter was an issue consciously avoided by 
its drafters. The official statement released at the conclusion of the 
Nice deliberations leaves no room for doubt in this regard:75



Death of Labour Law?162

The European Council welcomes the joint proclamation, 
by the Council, the European Parliament and the 
Commission, of the Charter of Fundamental Rights, com-
bining in a single text the civil, political, economic, social 
and societal rights hitherto laid down in a variety of inter-
national, European or national sources. The European 
Council would like to see the Charter disseminated as 
widely as possible amongst the Union’s citizens. In accor-
dance with the Cologne conclusions, the question of the 
Charter’s force will be considered later.

In the circumstances, the legal status of the 2000 Charter could only 
be addressed after the 2004 enlargement round of the Union had 
taken its course. The Lisbon Treaty of 2007, negotiated in the after-
math of the ill-fated Constitutional Convention, once ratified by all 
twenty-seven member states,76 will elevate the contents of the Charter 
to a legally enforceable document. The full text of the Charter is repro-
duced in Appendix 2.

It would be misleading to confine a discussion of the 
Community’s contemporary social dimension to the above Charter. 
Two European labour laws of note that were adopted at the start of 
the twenty-first century are Council Directives 2001/86/EC77 and 
2002/14/EC.78 Both deal with employee rights to information and 
consultation. The 2001 Directive does so against the backdrop of leg-
islation on the so-called European Company Statute. Best known 
under its Latin name of Societas Europaea (SE), the European 
Company is a legal construct for the establishment of businesses 
within the territory of the Community in the form of a public limited-
liability company. The Statute for a European Company provides a 
uniform legal framework within which companies can (re-)organise 
their activities at Community level. In effect, the SE permits compa-
nies to function on the basis of a single (European) legislative and 
management system instead of being subject to multiple legal 
regimes nationally.79 By contrast, no single European model proce-
dure for the information and consultation of employees in the SE 
proved politically acceptable. The 2001 Directive merely ensures that 
no loss or reduction of any pre-existing employee rights under 
national law occurs in the SE. Of course, where no national rules exist 
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on the matter, as in the case of the United Kingdom and Ireland, 
employees inevitably miss out.

The 2002 Directive goes one step further in that it establishes  
a uniform framework for informing and consulting employees 
throughout the Community. The employee information and consul-
tation rights extend to the employer’s development of business 
activities and economic situation, the structure and development of 
employment, and any decisions with the potential to substantially 
affect the organisation of work.80 The requirements under the 
Directive are minima only and the practical implications for national 
law can therefore be expected to be limited. More affected, of course, 
are the United Kingdom and Ireland (together with the new member 
states from Central and Eastern Europe). Ironically, one of the 
founding member states with otherwise impeccable credentials as 
regards its social welfare model recently found itself in a legal wrangle 
for non-compliance with the 2002 Directive.81Under Belgian law, the 
main vehicle for informing and consulting employees is the works 
council. On the face of it, the 1948 Act on the Organisation of Business 
Activities requires the establishment of works councils in businesses 
employing fifty employees or more. In reality, the statutory require-
ment is only enforced in companies with a minimum workforce of 
100 employees. Under the 2002 Directive a business needs to employ 
fewer than twenty employees in any one member state in order to 
qualify for an unconditional exemption.82 

Constitutional Convention
The reforms introduced by the Treaty of Nice allowed for a reunifica-
tion of sorts between East and West in Europe, typified by the addi-
tion (in the first instance) of ten member states.83 This in turn added 
urgency to the need for a qualitative reappraisal of the Community. 
What should an enlarged EU look like? In particular, which ought to 
be the core principles upon which that Union is (being) built? How 
best to delineate the respective powers and responsibilities of the 
Union and its constituent member states in light of the subsidiarity 
concept? Further, how best to simplify the text of the various Treaties 
for the sake of providing greater clarity in contents? To address these 
questions a formal Convention on the Future of the European Union 
was convened in December 2001.84
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The modus operandi of the Convention reflected a desire to 
involve the European citizen in an attempt to remedy a growing 
feeling of alienation from the European project. In a first phase, 
referred to as the listening phase, the various members of the 
Convention would inform themselves as to the various options open 
to the EU. Apart from hearings and written submissions, a special 
website was created to maximise the opportunity for input by the 
general public. The number of monthly visits to the site reportedly 
averaged 47 000, with a peak of some 100 000 hits towards the end of 
the Convention in June 2004.85 Attempts at getting young people 
involved proved a mixed success, though. In particular, the organisa-
tion of a special ‘Youth Convention’ produced proposals deemed 
singularly unimaginative by the chair of the Convention proper, the 
former French president Giscard d’Estaing.86 

The listening phase ran from February until July 2002. This was 
followed by an analysis phase and culminated in an outline for a con-
stitutional treaty in October of that same year. The actual drafting of 
the treaty itself only started in early 2003. During this third phase var-
ious texts were prepared and circulated to members of the 
Convention.87 All along there was an opportunity for the submission 
of amendments. The part of the treaty on the institutions of the Union 
alone triggered more than 650 suggestions for change!88

Writing finished in June 2003 at which stage the Convention was 
officially brought to a close. Surprisingly, perhaps, the text of the pro-
posed Constitution for Europe was generally well received by the 
various national governments.89 Milton and Keller-Noëllet comment 
how much of the success of the Convention concerned the part that 
focused on the fundamentals.90 They observe that:

Fundamentals are principally about clarifying the relation-
ship between the Union and the Member States, and the 
structure of the Union itself. They include the decision to 
reorganise completely the existing treaties, to institute a 
single ’Union’ in place of, rather than alongside, the  
existing European Community, to define in simple terms 
the powers of the Union, to simplify its instruments and 
procedures, to improve the efficiency and legitimacy of its 
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decision-making, and last but not least, to give the end 
product the title of ‘Constitution’.91

Of course, the not-so-happy end to the story is all too familiar. 
Ratification of the treaty containing the text of the draft Constitution 
ran into trouble as soon as some member states decided to make rat-
ification dependent on popular approval through a national refer-
endum. Once French and Dutch voters registered a negative vote, the 
European Council considered that a ‘period of reflection’ was called 
for.92 In July 2005 it was decided to suspend the ratification proce-
dure. The draft constitutional treaty has since been replaced by the 
Treaty of Lisbon.

Lisbon
The Treaty of Lisbon was adopted on 18 October 2007. It is some 300 
pages in length. Unlike the draft constitutional treaty, the Lisbon 
Treaty amends the EU (Maastricht) and EC (Rome) treaties without 
replacing them with a single text. As a result, Lisbon adds to the 
creeping—and, by now, bewildering—legal complexity of the post-
SEA era. The EC treaty itself has been renamed the Treaty on the 
Functioning of the European Union. In common with earlier amend-
ments to the original Treaty of Rome, several Protocols and 
Declarations have been attached to the Lisbon Treaty.

The official website of the EU presents the Treaty of Lisbon as a 
vehicle for ‘taking Europe into the 21st century’.93 Specifically, Lisbon 
is said to allow for a Europe that is more democratic and transparent. 
To this end, the role of the European Parliament in the law-making 
process has been strengthened by increasing the number of policy 
areas where the directly elected Parliament has to approve EU legis-
lation together with the Council of (national) Ministers.94 Further, the 
involvement by the various national parliaments in adopting EU laws 
is acknowledged for the first time. However, their role has been fash-
ioned in purely negative terms: to monitor the legislative activities of 
the Union so as to ensure that it only acts where results can be better 
attained at EU level.95 More dubious even, in terms of its effective-
ness, is the provision for a new ‘European citizens’ initiative’: it is 
meant to allow one million citizens from the member states to call on 
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the Commission to come up with new proposals for legislation 
without, however, expanding the reach of Europe in the process.96 
Intriguingly, a further innovative feature of Lisbon is its express con-
firmation of the possibility that some member states may wish to 
withdraw from the Union at some stage in the future.

In addition to promoting internal democracy and transparency, 
Lisbon aims at making Europe more efficient. To this effect, qualified 
majority voting in the Council has been extended. From 2014 (!) 
onwards, the calculation of this qualified majority will be based on a 
double majority of member states and people.97 Also from 2014 
onwards, the size of the Commission will be reduced. To hold onto 
one Commissioner per country was considered unwieldy in an 
enlarged Union. Instead, the number of Commissioners is now being 
limited to two-thirds of the member states on a rotating basis. The 
maximum size of the European Parliament has similarly been con-
tained at 751 members!98

The direct impact of the Lisbon Treaty for social policy in gen-
eral and labour law in particular, remains limited. However, at long 
last the Charter of Fundamental Rights has been incorporated into 
the main body of the EC Treaty, thus removing any doubts as to its 
legal status once and for all. It will be recalled that the Charter sets 
out in a single text the whole range of civil, political, economic and 
social rights enjoyed by European citizens. The Charter, once Lisbon 
has been ratified, formally binds the various EU institutions and the 
Member States when implementing Union law, while judicial super-
vision is entrusted to the European Court of Justice. However, the 
practical significance of the Charter must not be overstated. It largely 
articulates the EU’s common (inherent) values. As such, it does not 
create any new powers for the Union. Even so, a Protocol annexed to 
the Lisbon Treaty once again introduces specific measures for the 
United Kingdom (and, on this occasion, Poland). The Protocol estab-
lishes exceptions with regard to the jurisdiction of the European 
Court of Justice and the protection of the rights recognised by the 
Charter in both countries. 

The Treaty of Lisbon is scheduled to enter into force once it has 
been ratified by all (twenty-seven) member states. The self-imposed 
deadline for ratification is 31 December 2008. The ratification  
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procedure itself is a matter for the national legislature. A referendum 
is only required under Irish law. That referendum was lost on 12 June 
2008 by 53 to 47 per cent. At a European Council meeting, held in 
Brussels on 15 and 16 October 2008, Irish Prime Minister Brian Cowen 
confirmed his government’s commitment to an ‘acceptable’ resolu-
tion of the issue99 and the Council agreed to review the matter in 
December of that year.100

Social Europe: Quo Vadis? 
By the mid-1990s it had become clear that to attach equal importance 
to social and economic policy developments in the EU can no longer 
be taken for granted.101 The focus has shifted, with an increased 
emphasis placed on the cost of ‘a social Europe’ for business and the 
need for European industry to be competitive in a global market. 
Effectively, what happened is that the initial national debate about 
labour-market flexibility and deregulation in the various member 
states has since reached the supranational level as well. In the result, 
there has been a gradual, but persistent, move away from job security 
towards job creation, and from employment regulation towards 
employment promotion. 

It is hard to regulate for deregulation. While the image of a 
growing social inertia at the turn of the century may be difficult to 
dispel, fundamental rights seem to have become the buzz word of 
the new millennium in the EU. Arguably, the Charter of Fundamental 
Rights serves as a stop-gap measure only and, in the long run, sym-
bolic action of this nature may not suffice. Social Europe, if it is to be 
worthy of this label, needs to stand for more than merely the procla-
mation, no matter how solemn, of a minimum floor of ‘inalienable’ 
rights. Significant in this respect is the release, in late 2006, of a Green 
Paper entitled Modernising Labour Law to Meet the Challenges of the 
21st Century by the European Commission.102 The Green Paper asks 
some basic questions about the rebalancing of social equity and eco-
nomic efficiency concerns. In some respects, the document allows us 
to draw parallels with the ‘Forward with Fairness’ approach of the 
Rudd government,103 including its call for public input into the legis-
lative encapsulation of ten minimum national employment standards 
for Australian workers. Chapter 7 looks in more detail at this issue.
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Chapter 7

From Collectivism to Individualism (and Back?)

Preliminary Observations
In the various national legal systems on the European Continent, the 
individual and collective dimensions of labour law have always co-
existed without much internal tension. Individual labour law, typi-
cally in the form of statutory employment rights, is available to act as 
a social buffer whenever economic fluctuations put pressure on the 
‘output’ of collective bargaining. Even after calls for economic flexi-
bility became more persistent, particularly from the 1980s onwards, 
largely against a backdrop of globalisation and the associated need—
perceived or otherwise—for business to be(come) internationally 
competitive, the sheer expanse of legislative individual employment 
rights has continued to form a formidable barrier to wholesale 
change. At no stage has the social welfare model been seriously ques-
tioned in contemporary Europe. The current focus on ‘flexicurity’ at 
the level of the EU does not represent a fundamental challenge either 
in this regard. On the contrary, flexicurity may be seen as an attempt 
at preserving the core aspects of the (continental) European system 
in place. Chapter 8 will be devoted to a fuller discussion. 

At the supranational level of the EU, no real balance between 
individual and collective labour law ever existed. The ‘golden era’ of 
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social regulation that typified the 1970s, through its focus on acquired 
employee rights, displayed a distinct individualistic flavour. Similarly, 
the various charters of fundamental rights that have since been 
promulgated adopt an individual (employee) focus. Acceptance of a 
jurisdiction for the Union to regulate in matters of collective labour 
law has proved problematic from the outset. It is a perception that is 
reinforced further by the continued (and, for now, successful) resist-
ance by some member states to the elevation of certain core aspects 
of collective labour law—pay determination and industrial action, in 
particular—to the European social policy domain proper.

The story in Australia and New Zealand is once again strikingly 
different. Collectivist at heart, drastic swings of the labour law pen-
dulum have occurred, in the last two decades or so, on both sides of 
the Tasman. New Zealand undoubtedly stands out as the most prom-
inent case in point. In the Commonwealth of Australia, things have 
tended to be a bit more muddled due to, in no small part, Australia’s 
federal make-up, together with inherent (constitutional) limitations 
to the federal labour power. Even so, both nations have unequivocally 
moved away from the core pillar upon which their systems of labour 
law were once built, that is, the compulsory conciliation and arbitra-
tion of industrial—collective—disputes in the ‘public interest’. In 
their place has come a system of labour law that seeks to strike a 
better balance between the individual and collective components of 
labour law.

From Decentralisation to Deregulation in Europe
The economic recession of the 1970s had social repercussions that ini-
tially remained confined to the domain of collective bargaining. In 
continental Europe these effects were felt both as regards the outcome 
and the level of the bargaining. The practice of multi-level bargaining, 
in particular, whereby negotiation for selective minimum conditions 
of employment applicable throughout the entire private sector of the 
economy was topped up by negotiations at the level of individual sec-
tors of industry and/or regions, often expanded upon in further bar-
gaining at the actual place of work, came under severe pressure. 
Business increasingly objected to the cost and complexity associated 
with multiple layers of social regulation. In principle, a reduction in 
the number of bargaining levels could have been achieved through the 
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removal of either the lower or higher levels at which these periodic 
negotiations for terms and conditions of employment were to occur in 
the future. Attempts by organised labour to maintain maximum soli-
darity through its preference for a centralised approach to collective 
bargaining proved futile, though. Over time the inevitable side-effect 
of a decentralised approach to bargaining was that employees with 
identical qualifications and working side by side in the same sector of 
industry risked being employed under different conditions, depending 
on which company happened to employ them.1

Under a ‘layered’ approach to collective bargaining, the bottom 
layer provides a minimum platform of employment conditions for 
the higher layers to build upon. Decentralised bargaining, especially 
when combined with a reduction in the number of bargaining levels, 
therefore opens up opportunities for increased business flexibility. In 
Europe, however, this flexibility is not without its limits, as any statu-
tory minima in place typically cannot be contracted out. From the 
mid-1980s onwards, the trend towards decentralised bargaining was 
strengthened by calls for legislative deregulation. Deemed particu-
larly problematic were inflexible legal rules regarding available types 
of work organisation other than permanent full-time employment, 
working time (whether averaged out over a weekly, trimester or 
annual period), and job security of ‘permanent’ employees.

The concept of deregulation is itself not without intrigue. Its 
origin can be traced to the United States, where deregulation formed 
a core principle underlying the economic policy of the Reagan admin-
istration. Conceptually, social deregulation stands for various public 
initiatives to reform substantially, or even abolish, major parts of 
basic labour legislation that mould the employment relationship. It 
can be considered ‘negative’ regulation, in that it reflects a tendency 
either not to regulate, to regulate less, or to reshape existing social 
laws. The ultimate goal is to promote economic flexibility by removing 
social ‘rigidities’ so as to encourage investment and, ultimately, 
employment. As such, deregulation on the Continent is not funda-
mentally different from the seemingly more ‘positive’, that is, proactive 
approach to labour regulation adopted in the United Kingdom under 
Margaret Thatcher.2

The current state of play regarding labour law reform on the 
Continent remains very much a work in progress. A recent listing of 
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eighteen EU member states, ranked according to the ‘stringency’ of 
their employment protection legislation, confirms the ongoing dis-
crepancy in flexibility between the legal regimes of the United 
Kingdom and Ireland, on the one hand, and their continental 
European counterparts.3 As regards the latter countries, the main in-
roads to date concern a more flexible approach by the legislature to 
the calculation of working time, together with easier access for 
employers to temporary work arrangements. Reform of the statutory 
dismissal protection for employees in an open-ended employment 
relationship, that is, those employed under so-called indefinite con-
tracts of employment, has proven significantly more difficult. The 
associated risk of developing a two-tier labour market in the process 
is both real and growing. This risk is openly acknowledged in the 
European Commission’s 2006 discussion paper4on ‘modernising’ 
labour law for purposes of the twenty-first century. Chapter 8 exam-
ines that document in more detail. The focus in this chapter is upon 
developments in Australia and New Zealand.

Laboratories of Social Change in Australia and New Zealand
Australia and New Zealand form particularly rewarding objects of 
comparative study because of their demonstrated willingness to 
repeatedly engage in social experimentation. In the late nineteenth 
century, both countries did so by rejecting the British hands-off 
approach to the regulation of industrial relations in preference for a 
truly unique system of compulsory conciliation and arbitration. Some 
hundred years later, both countries have once again embarked upon 
a program of reform that is radical by international standards. The 
nature and philosophy of each wave of reform is fundamentally dif-
ferent, though. At first the focus was squarely on building a regulatory 
model for industrial dispute resolution, typified by active state 
involvement, not just in the establishment of the regulatory frame-
work itself but also in the operation thereof. This amounted to a form 
of (undoubtedly benign) state paternalism. By comparison, the tone 
of the contemporary reform agenda is much more deconstructionist, 
with an emphasis on (individual and not just collective) freedom of 
choice against the backdrop of a minimum floor of rights. It reflects a 
controlled laissez-faire approach of sorts to industrial regulation.



From Collectivism to Individualism (and Back?) 177

The Traditional Model: Compulsory Conciliation and Arbitration
Compulsory conciliation and arbitration stood in direct contrast to the 
UK model of ‘free’ collective bargaining. The immediate trigger for its 
introduction in Australia and New Zealand was the large-scale indus-
trial unrest on both sides of the Tasman that occurred during the 1890s. 
But, as indicated earlier,5 a wider explanation for the extensive inter-
vention by the state in the working lives of people may have to be found 
in the more general reliance on government assistance throughout the 
new colonies, especially in relation to basic infrastructure require-
ments (roads, telecommunications, hospitals, schools, and so on).

Unlike the situation in the United States, where the National 
Labor Relations Act effectively does away with the common law for 
those employees who come within the scope of the Wagner Act, 
Australia and New Zealand opted for a dual system of legal regulation 
from the outset. While the conciliation and arbitration system was 
also designed to operate at the collective level of labour law, the main 
participants were not an individual employer and the collective rep-
resentative of his or her workforce, but rather the collective 
representatives of both business and labour. Further, this legislative 
model functioned against the backdrop of the—originally, exclusively 
English—common law at the individual employment level. The col-
lectivist, statutory scheme sought to build upon the individualist 
features of the common law without meaning to replace it. The prac-
tical ramifications of such an approach have come to the fore in 
recent times, in that occasionally it has pitched a socially conserva-
tive legislature or government against a socially proactive judiciary. 
In New Zealand, for example, access to redundancy compensation 
has been linked to the judicial recognition of a common law implied 
duty for employers to treat their employees fairly.6 In Australia as  
well, it was suggested at one stage that the common law similarly 
might have to come to the rescue of many employees whose employ-
ment relationship was terminated following the removal of statutory 
unfair dismissal protection for employees in small and medium-sized 
companies pursuant to 2005 amendments—the so-called Work 
Choices legislation—of the Workplace Relations Act 1996.7

The traditional conciliation and arbitration model is best de- 
scribed as centralist, compulsory and adversarial, as well as corporatist 
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in nature. The model was centralist because of its administration by a 
single (independent) government body, the Arbitration Court. While 
no equivalent to the Arbitration Court exists in New Zealand today, 
its contemporary successor in Australia is the Australian Industrial 
Relations Commission. During the final years of the Howard admin-
istration responsibility for setting federal minimum wages was 
transferred from the Commission to a newly established Australian 
Fair Pay Commission pursuant to the Workplace Relations 
Amendment (Work Choices) Act 2005. The Rudd government has 
foreshadowed that the functions of both Commissions are to be 
returned to a single body—Fair Work Australia8—by 2010.

Less clear at this early stage are the flow-on effects, if any, of the 
changes proposed by the new Labor government as regards other tra-
ditional features of the conciliation and arbitration model. Briefly, 
the traditional model was compulsory as regards both the submis-
sion of industrial disputes and their resolution. It was adversarial in 
that its application required the existence of a dispute as a trigger. 
While the creation of a formal dispute might have sufficed in prac-
tice, the model nonetheless expected each party to argue its position 
in a quasi–court room setting. This in turn encouraged the parties to 
adopt extreme positions in order to maximise their chances of a 
favourable outcome. Because of the litigious nature of the concilia-
tion and arbitration proceedings, it seemed inappropriate to refer to 
the union and management parties as social partners, as they con-
tinue to be known in continental Europe. Finally, the model was 
corporatist in that, again unlike the situation that generally prevails 
in Europe, the organisational structure of Australian and New Zealand 
unions displayed features of a pronounced craft or occupational  
tradition. As both countries lacked a tradition of industrial unionism, 
employers were regularly confronted with a multitude of unions,  
and this in turn necessitated the negotiation of multiple industrial 
documents in order to cover the employment conditions for all mem-
bers of their workforce. Typically, the Keating reforms of the early 
1990s notwithstanding, these awards and collective agreements 
tended to be entered into at an above-company, that is, regional or 
national, level.

By the late twentieth century the compulsory conciliation and 
arbitration model had resulted in a system that was top-heavy, with 
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literally thousands of awards and agreements regulating employment 
conditions, often in minute detail. From an employer perspective, 
the system had become too rigid to be able to accommodate the spe-
cific needs of individual businesses. From an employee perspective, 
the model was rather condescending if not outright patronising in 
that access to legal remedies, in instances of unfair dismissal for 
example, tended to be union-controlled. And, from the perspective of 
the general public, the model had become distinctly out of tune with 
the broader government pursuit of deregulating the financial and 
economic markets in the wake of a brave new world of globalisation.

The Shape of Change

New Zealand
In New Zealand the shape of the industrial relations reforms can be 
traced via three major pieces of legislation adopted over a relatively 
short period of not quite fifteen years. Interestingly, each statute was 
adopted in the aftermath of a change in the government of the day. 
Until fairly recently, New Zealand effectively had a two-party first-
past-the-post type of political system.9 This allowed for radical swings 
of the pendulum in terms of government philosophy. Even so, a 
common theme in all labour legislation adopted since the mid-1980s 
can be detected. It is a theme New Zealand also shares with Australia 
and one best described in terms of a ‘do-it-yourself’ approach to 
industrial disputation and labour matters in general. Specifically, all 
of the legislation discussed below not only places great emphasis on 
decentralisation, it does so together with an increased focus on self-
regulation and, hence, self-reliance by the various labour law parties 
including, most notably, the individual employee. Only the 2005 Work 
Choices legislation in Australia would go further since that particular 
statute reflected a legislative bias that was openly, and unashamedly, 
pro-business and pro–individual employer.

From Labour Relations Act 1987 (NZ) …
In 1984 a Labour government under the leadership of David Lange 
gained office. The Lange government released a broad-based discus-
sion paper, a green paper, on reforming the regulatory framework of 
industrial relations in New Zealand.10 Public comment was sought on 
a range of questions that probed the strengths and weaknesses of the 
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conciliation and arbitration system as it had evolved over the years. 
Some of these questions specifically addressed the role of trade 
unions, including their relationship with employers as well as 
employees. Other questions focused on the role of the state in indus-
trial relations more generally, including the function of specialist 
bodies such as the Arbitration Court, when dealing with industrial 
disputation. This back-to-basics approach is particularly evident in 
the following extract from the green paper:11 

6. The original objectives of the system were to mini-
mise the incidence of strike action and to develop a 
system for the negotiation of wages and working con-
ditions which impacts widely and in effect provides 
minimum standards for the majority of the workforce. 
In connection with these objectives Government reg-
ulation has focussed on the following strategies:
(a) to avoid disputes arising from competition 

between unions for members (inter-union dis-
putes);

(b) to avoid disputes arising from an employer’s 
refusal to recognise a union’s right to negotiate;

(c) to provide employers and unions with assistance 
in the resolution of disputes by prescribing 
appropriate procedures;

(d) to have questions of compliance with awards 
dealt with by way of a legal process rather than 
through direct action;

(e) to promote the formation of independent trade 
unions, and the organising of workers into these 
unions;

(f) to provide for the negotiation of awards, which 
extend common wages and conditions of 
employment across an industry, for workers 
doing a particular job.

7. The approach taken in the remainder of the paper is 
to pose a series of questions about the appropriate 
form of Government regulation. To a large extent, the 
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answers to the specific questions will reflect a wider 
view on wage fixing and related matters. The follow-
ing two questions are intended to elicit these views.

Question 1. Are the policy objectives enunciated in para-
graph 6 the right ones, and have they been realised in  
practice?

Question 2. What effect have these objectives and strate-
gies had on the outcome of union/employer negotiations, 
i.e. does the balance of advantage favour unions, employ-
ers, or is it about equal?

The green paper triggered some 200 submissions, a very respectable 
number in view of the small size of New Zealand’s overall population, 
and emanating from interest groups and individuals alike.12 These 
provided the basis for the release of a policy document or white paper, 
in which the government’s labour law philosophy was revealed more 
openly.13 Specifically, the government concluded from the various 
submissions it had received that much of what went wrong with the 
incumbent system could be attributed to excessive government inter-
vention in industrial relations. In light of this diagnosis, the remedy 
had an air of inevitability to it: reduce government interference; give 
the (employer and employee) parties greater opportunity to sort 
things out for themselves. 

Key terms in the white paper were ‘self-regulation’ and ‘self- 
reliance’. Two qualifications are called for, though. First, the role of 
unions themselves was not (as yet) questioned. In other words, the 
focus of the white paper was on collective self-regulation and on col-
lective self-reliance. Second, the focus (again, for the time being) was 
on a reduced role for the state, not a total withdrawal. It explains why 
the compulsory nature of conciliation and arbitration was removed 
but not the conciliation and arbitration model itself. In fact, the new 
legislation adopted to implement the industrial relations reforms 
replaced the single Arbitration Court with an Arbitration Commission 
and a Labour Court. The former had jurisdiction to conciliate and, 
with both parties’ consent, to arbitrate interest disputes. The latter 
was given jurisdiction to determine rights disputes and personal 
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grievances. Intriguingly, as discussed in Chapter 5, under the Labour 
Relations Act 1987 individual employee access to the new Labour 
Court was made available to union members only.14

Via Employment Contracts Act 1991 (NZ) …
The Labour Party lost the national general elections held in 1990. The 
incoming, conservative (National) government proclaimed to con-
tinue the ‘good work’ of the previous administration. It decided to do 
this by shifting the focus in industrial relations away from collective 
self-regulation towards individual self-reliance. Henceforth, the indi-
vidual employment contract would constitute the core component of 
the new labour law regime. The Employment Contracts Act 1991 
deliberately avoids any open use of the term ‘union’. Collective bar-
gaining, while not strictly prohibited, becomes deliberately geared 
towards individual companies and multi-employer bargaining 
requires the consent of each employer.15 The Act abolishes the 
Arbitration Commission and replaces the Labour Court with an 
Employment Court. As indicated by this deliberate change in name, 
the Act directs the focus of the new Court to the enforcement of indi-
vidual employment rights. Significantly, and this feature survived the 
1991 legislation, access to the Employment Court is opened up to all 
employees regardless of union membership. Further, individual terms 
and conditions of employment are not allowed to be ‘inconsistent’ 
with the terms and conditions in any applicable collective employ-
ment contract.16

Unlike its predecessor, the 1991 legislation was not the product of 
extensive public consultation prior to its introduction, although the 
government’s intentions had been made clear during the election cam-
paign. In a knee-jerk reaction, no doubt, a re-elected Labour (coalition) 
government in 2000 repealed the Employment Contracts Act and 
replaced it with the Employment Relations Act in force today.

To Employment Relations Act 2000 (NZ)
A major objective of the Employment Relations Act 2000 is the pro-
motion of collective bargaining which, according to observers, had 
‘collapsed dramatically’ under the previous legislation.17 However, 
the Employment Relations Act 2000 also seeks to steer a middle course 
between the 1991 legislation and the old award system. Specifically, 
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the Act is said to strive for a proper balance between economic and 
social policy considerations.18 Similarly the Act can be seen as an 
attempt at adjusting the balance between the individual and collec-
tive dimensions of labour law. The essence of the shift in policy  
perspective then is perhaps best captured by the following extract 
from the Explanatory Note that accompanied the Employment 
Relations Bill:19

This Bill implements Government policy to repeal the 
Employment Contracts Act 1991 and introduces a better 
framework for the conduct of employment relations. That 
framework is based on the understanding that employment 
is a human relationship involving issues of mutual trust, 
confidence and fair dealing, and is not simply a contractu-
al, economic exchange. This basis requires specific recogni-
tion in any regulation of the relationship—something not 
satisfactorily achieved by general contract law.

The rights of unions to bargain collectively have been restored. In a 
rather sad reflection on the industrial climate under the previous 
administration, the 2000 legislature felt compelled to state expressly 
that a union is entitled to represent its members in relation to any 
matter involving their collective interests as employees.20 Less 
obvious, perhaps, especially in light of the much-reduced unionisa-
tion degree of the contemporary New Zealand workforce, is a legisla-
tive provision to the effect that, while collective bargaining can be 
initiated by a single employer, on the employees’ side it once again 
becomes a union monopoly.21 Multi-employer bargaining is permis-
sible under the Act, but it comes with requirements attached22 and, 
generally, continues to prove difficult in practice.23 The 2000 Act pre-
serves the specialist institutions of the Employment Tribunal, 
renamed the Employment Relations Authority, and the Employment 
Court. Not surprisingly, the role of the former Arbitration Commission 
in resolving disputes of interest has not been restored. However, 
aspects of the old compulsory arbitration system nonetheless appear 
to have been reintroduced in the wake of amending legislation, 
enacted in 2004, ostensibly for the purpose of giving teeth to a statu-
tory duty of good faith bargaining discussed immediately below.
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In an intriguingly innovative swoop, the 2000 legislature makes 
the right to bargain subject to an obligation for all parties to act in 
good faith. The obligation is reminiscent of, and inspired by, the stat-
utory duty to bargain in good faith under the National Labor Relations 
Act in the United States. Specifically, it amounts to a proactive, con-
structive obligation for the parties to meet and confer with a view to 
reaching agreement. While the legislature left the actual detail to be 
worked out in a separate Code,24 the statutory duty to bargain in good 
faith encompasses an obligation for the parties to recognise the rep-
resentative authority of one another.25 It also entails an obligation for 
the parties to supply each other with information ‘reasonably neces-
sary’ to substantiate claims made for the purpose of the bargaining.26

A first Code of Good Faith for Bargaining for Collective 
Agreement was approved by the Minister for Labour on 1 May 2001. It 
has since been replaced with a new Code which came into force on 
11 August 2005. The text of the Code was prepared by a government 
consultative committee, the so-called Good Faith Code Committee.27 
Pursuant to Section 1.3 of the Code good faith requires the parties:

to be active and constructive in establishing and maintain-
ing a productive employment relationship. This includes a 
requirement that the parties are responsive and communi-
cative and do not do anything likely to mislead or deceive 
each other. Therefore, when bargaining for a collective 
agreement the parties need to consider whether their 
actions will establish and maintain the type of relationship 
required.

Breach of the good faith obligation allows either party to approach 
the court for a penalty.28 

A Bridge Too Far? The Employment Relations Amendment Act 2004 (NZ)
Section 39 of the Employment Relations Act 2000 permits the 
Employment Court to have regard to the Code in determining whether 
unions and employers have dealt with each other in good faith  
when bargaining for a collective agreement. Logically, the good  
faith obligation does not force parties to reach an agreement. However, 
in an attempt to boost the success rate of collective bargaining, the  
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legislature amended the 2000 Act in 2004. Henceforth, the statute 
enshrines a general expectation that good faith bargaining will pro-
duce a collective agreement unless there is a ‘genuine reason’ not to, 
based on ‘reasonable grounds’.29 Expressly disallowed as genuine rea-
sons for employers refusing to enter into a collective agreement are 
principled objections to collective bargaining itself and reluctance to 
negotiate a clause for the payment of a ‘bargaining fee’ by non-union 
employees.30

The concept of bargaining fee does not feature in the original 
legislation of 2000. Even so, under the 2000 Act only union members 
can be covered by a collective agreement.31 In practice, employers 
prefer to treat all members of the workforce the same, regardless 
whether they are organised or not.32 To avoid the impression of con-
doning freeloading and, indirectly at least, of facilitating employer 
attempts at undermining collective bargaining, in 2004 the govern-
ment inserted a new Part 6B on ‘bargaining fees’ in the Employment 
Relations Act. This Part 6B allows employer and union to agree that 
non-unionised employees, who perform work that comes within the 
coverage clause of a particular collective agreement, pay a fee equiv-
alent to (but not more than) the relevant union dues.33 

The compulsory payment of a bargaining fee might be dis-
missed as just another illustration of the pervasive nature of the 
user-pay system that has come to typify general society in New 
Zealand from the late 1980s onwards. But it also constitutes a rather 
blunt tool for making union membership a more attractive proposi-
tion for individual employees in the twenty-first century. Even more 
fundamental is the potential for change triggered by the provisions in 
the 2004 Amendment Act on ensuring compliance with the good faith 
obligation. On one level the Employment Relations Amendment Act 
2004 simply introduces a process that enables either party to seek the 
‘assistance’ of the Employment Relations Authority in ‘resolving’ dif-
ficulties in concluding a collective agreement that may arise from 
time to time.34 Here any powers of the Authority are purely facilita-
tive35 and result in the formulation of non-binding recommendations 
only.36 On another level, however, if the difficulties in collective bar-
gaining concern breaches of the good faith obligation that are 
considered ‘deliberate, serious, and sustained’, penalties apply.37 
Stronger, this type of breach further allows the Authority to make ‘a 
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determination fixing the provisions of the collective agreement being 
bargained for’.38 Even though such remedy clearly is meant to be used 
as a last resort only,39 it would seem that the ghost of compulsory 
arbitration is once again rearing its head!

The good faith obligation is not restricted to collective bar-
gaining. It applies to all parties to an employment relationship, 
whether individual or collective. A separate Part 6 of the Employment 
Relations Act 2000 deals with terms and conditions of employment 
for individual employees. In principle, the individual parties are free 
to agree—in writing—upon such terms and conditions of employ-
ment as they think fit.40 Where a collective agreement is applicable, 
additional terms and conditions may be negotiated provided the 
individual terms are not inconsistent with those in the collective 
instrument.41 The 2000 Act prohibits unfair advantage taking42 and 
provides for remedies, both by way of financial compensation and in 
the nature of a variation or cancellation of the individual employ-
ment agreement.43 In an apparent signal to the judiciary,44 the 
legislature in 2004 clarified that the statutory obligation of good faith 
goes beyond any implied duties of mutual trust and confidence that 
may exist at common law.45 The duty even applies to dealings between 
the union and its own members.46

Australia
Labour law reform in Australia commenced during the same time 
period as in New Zealand. However, the initial approach to change in 
Australia was much more timid than in New Zealand. Various reasons 
may account for this state of affairs. Because of the federal make-up 
of the country, multiple levels of decision-making exist and these 
need to be in tune with one another in order for change, especially of 
a radical nature, to be possible. The restrictive manner in which the 
Commonwealth Constitution articulates the so-called industrial 
power adds an element of complexity in this regard, in particular 
where labour law reform emanates from the national legislature.47 
The position of relatively greater strength occupied by the ACTU, the 
central union movement in Australia, as compared to its New Zealand 
counterpart may also act as a buffer to wholesale change. Furthermore, 
differences in perception as to the need for change itself can be 
detected. To some extent these differences in perception are based on 
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differences in the economic conditions that prevail in each country. 
While the economies of both Australia and New Zealand traditionally 
may have a solid core in farming, the additional availability of plen-
tiful natural resources makes Australia somewhat less vulnerable in 
the international marketplace. In any event, when change in the reg-
ulatory framework for industrial relations did occur in Australia, it 
came more gradually and, arguably, with less emphasis on prior 
public consultation and debate.

The Pre-1996 (Hawke/Keating) Era: If It Ain’t Broke …
Upon taking office in 1983, the Labor government of Bob Hawke 
established an official committee charged with a comprehensive 
review of the existing industrial relations system. The committee pro-
duced a report in 1985, known as the Hancock Report after its chair—
and professor of economics—Keith Hancock.48 While the report 
contained numerous recommendations for amending the system 
then in place, its overwhelming conclusion was that conciliation and 
arbitration had served the community well for the best part of a cen-
tury and therefore a complete overhaul was not warranted.49 That 
conclusion was in line with the public submissions, roughly 150 in 
total, largely from stakeholders, received by the committee.50 In 
implementing the Hancock Report, the Hawke government replaced 
the Conciliation and Arbitration Act 1904 with the Industrial Relations 
Act 1988. The 1988 Act has been described as ‘little more than a con-
solidation measure’, entailing ‘no substantial change to the system as 
it had operated for eighty-five years’.51

Under the 1988 legislation the centralised system of compulsory 
conciliation and arbitration was kept intact. Even so, the Act con-
tained some provisions that could facilitate decentralised (enterprise) 
collective bargaining, albeit under the (central) supervision of the 
Australian Industrial Relations Commission, by means of so-called 
certified agreements. A concerted effort at promoting enterprise bar-
gaining had to wait until the Industrial Relations Reform Act 1993, 
though. Adopted under a Labor government led by Paul Keating, 
decentralised bargaining pursuant to the 1993 Act effectively came in 
two guises, that is, certified agreements and enterprise flexibility 
agreements. While these industrial instruments differed in their tech-
nical detail, particularly innovative was that the former required 
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union involvement whereas the latter did not. The contents of each 
type of collective agreement could be freely negotiated on the proviso 
that an official seal of approval (‘certification’) would only be obtained 
where the terms and conditions of employment contained in the 
decentralised document did not seek to undercut those available 
under the relevant award. This approach to enterprise bargaining 
was legally founded on the corporations power of the Australian 
Constitution rather than the more traditional industrial power.52

The Workplace Relations Act 1996 (Cth)
When first elected in 1996, the conservative coalition under John 
Howard failed to obtain a majority in the Senate. While this limited 
the scope for radical change, the Workplace Relations Act 1996 
expressed, for the first time in the history of Australian labour law,  
an unambiguous legislative preference for workplace bargaining. 
When compared to the legislation adopted under Keating, the object 
clause of the 1996 Act specifically listed among its principal objec-
tives:53

(b) ensuring that the primary responsibility for deter- 
mining matters affecting the relationship between 
employers and employees rests with the employer and  
employees at the workplace or enterprise level; and …

(d) providing the means:
(i) for wages and conditions of employment to be 

determined as far as possible by the agreement 
of employers and employees at the workplace or 
enterprise level …

This promotion of decentralised bargaining came with a twist, though. 
The 1996 Act introduced a new type of agreement, referred to as an 
Australian Workplace Agreement or AWA. These agreements not only 
symbolised decentralisation. In addition, AWAs sought to bring about 
the individualisation of Australian labour law.

As defined under the statute, an AWA is a written agreement that 
deals with matters pertaining to the relationship between an employer 
and employee.54 While each party may appoint a bargaining agent,55 
the employer and employee constitute the only persons that can 
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enter into an AWA.56 Unlike certified agreements or enterprise flexi-
bility agreements under the 1993 (Keating) legislation, an AWA is to 
all extents and purposes an individual agreement—even though it 
allows an employer to enter into identical AWAs with some, most or 
indeed all members of the workforce!

In principle, the contents of an AWA could be negotiated freely 
between employer and employee from the outset. However, prior to 
the 2005 amendments, AWAs—not unlike certified agreements—had 
to be filed with and approved by the newly created office of the 
Employment Advocate. Approval depended on the Employment 
Advocate being satisfied that the contents of the AWA complied with 
the ‘no disadvantage test’.57 This meant that the terms and conditions 
of employment as stated in an AWA could not result, ‘on balance’, in a 
reduction in the ‘overall’ terms and conditions of employment appli-
cable under the relevant award, federal or state law.58 While the 
precise boundaries of contractual freedom thus remained suitably 
vague, AWAs at first did not replace the award system. Rather, AWAs 
and awards had to somehow co-exist. Stronger even, the first genera-
tion of AWAs was not allowed to undercut employment conditions 
contained in the relevant applicable collective document. It is a fea-
ture that certainly helps explain their limited appeal to employers 
under the original Workplace Relations Act 1996.

The Work Choices Act 2005 (Cth)
In one sense the changes introduced by the 1996 Act were incremental 
rather than revolutionary in nature. However, once the Coalition gov-
ernment gained control over both Houses of Parliament, from July 
2005 onwards, more radical labour law reform became possible. 
Technically, the 2005 legislation on ‘work choices’ is a mere amend-
ment of the Workplace Relations Act 1996. In terms of its contents, 
though, the Workplace Relations (Work Choices) Act 2005 ‘substan-
tially rewrites’59 the 1996 Act. It removes the no disadvantage test, pre-
viously applicable to AWAs, from the statute book. A new hierarchy of 
norms henceforth places these individual agreements at the top, out-
ranking collective agreements and awards as the official source for 
regulating employment conditions. The elevation of AWAs to the main 
employment regulatory device is such that the contents of this type of 
individual employment contract prevail over collective industrial 
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instruments, not just to the extent of any inconsistency with awards 
or collective agreements, but by replacing the award and collective 
agreement in their entirety. As regards the latter, the Act effectively 
places the Industrial Relations Commission on death row. Unlike  
the approach adopted by the New Zealand legislature in 1991, the  
Australian legislature has done so by stealth rather than through  
the outright abolition of that institution. By reducing the role of 
awards to regulating an ever-decreasing number of minimum employ-
ment conditions, referred to in the 2005 Act as ‘allowable matters’, the 
very reason for the existence of the Commission has come under 
direct threat. 

The net effect of the 2005 Act is clear. Where an AWA exists 
between employer and employee, it becomes the sole source of  
‘negotiated’ employment conditions. The Howard administration 
maintained that this is what self-regulation and self-determination is 
all about. Unfortunately, the 2005 Act is not really just about self-
determination for either employees or, somewhat surprisingly, emp-
loyers. Rather, it also shows a government determined to impose its 
will about what it deems good for business. The open one-sidedness 
of the Australian legislature in 2005 allows parallels to be drawn with 
a similar determination to promote the cause of labour as reflected in 
the 2004 amendments to the Employment Relations Act 2000 in New 
Zealand. The new statutory construct of prohibited matters provides 
an (Australian) case in point.

‘Prohibited matters’ is a familiar concept to labour lawyers in 
the United States. In enforcing the statutory duty of good faith bar-
gaining under the 1935 Wagner Act, the National Labor Relations 
Board traditionally distinguishes between mandatory and non- 
mandatory bargaining topics. The latter comes in two varieties. Most 
non-mandatory topics are deemed permissive, in that parties may 
agree to negotiate upon issues that do not fit comfortably the (nar-
rowly construed) notion of ‘wages, hours, and other terms and 
conditions of employment’ in the legislation.60 The difference with 
mandatory bargaining topics is that only the pursuit of the latter can 
involve a lawful resort to industrial action. Occasionally, a non- 
mandatory topic may even be deemed illegal and hence prohibited. 
A classic example is a closed-shop provision compelling an employer 
to hire unionised labour exclusively. That type of provision would be 
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deemed unlawful in Australia as well. However, the Work Choices  
Act 2005 goes considerably further than its American counterpart in 
limiting the scope for legitimate bargaining. A non-exhaustive list, to 
be expanded upon by means of separate government regulation, 
expressly prohibits parties from negotiating upon, inter alia, dis-
missal protection. The repercussions of this type of prohibition are 
potentially significant. Under the 2005 Act employees in companies 
with a total workforce of 100 or less are prevented from questioning 
the fairness of their dismissal. No Australian employee is allowed to 
question dismissals that occur for so-called operational reasons 
either, regardless of the size of the firm. As a result, because the matter 
is deemed a prohibited bargaining topic, employers risk fines for 
merely agreeing to discuss the introduction of extra-statutory job 
security measures with their own workforce! 

A partial about-face occurred towards the end of Howard’s reign. 
In 2007 amending legislation reintroduced aspects of the ‘old’ no dis-
advantage test in the shape of a ‘new’ fairness test applicable to 
employees with a maximum annual salary of $75 000. The applica-
tion and enforcement of the fairness test was entrusted to two new 
government agencies established under the Workplace Relations 
Amendment (A Stronger Safety Net) Act 2007. The Office of the 
Workplace Ombudsman and the Workplace Authority replaced the 
former office of the Employment Advocate. The result of federal elec-
tions held in November of that same year has meant that the impact 
of the 2007 legislative changes remains untested, however.

Towards a National System of Australian Labour Law?
The Howard government may be criticised for getting the balance 
between economic efficiency and social equity wrong. However, on 
reflection, one good thing to come out of the Howard era has been a 
renewed interest in the pursuit of a single, national system of labour 
law for Australia. In the twenty-first century the disparate nature of 
multiple industrial relations systems operating at Commonwealth 
and state levels holds little appeal.61 Unity, or at least national uni-
formity, and federalism need not be mutually exclusive. The use of 
the corporations power as a primary jurisdictional basis for the adop-
tion of the Work Choices legislation may not have been the most  
elegant manner for seeking to bring about a unified approach to 
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Australian labour law, but it is not without precedent and, in any 
event, it has successfully withstood a constitutional challenge in the 
High Court.62 The very principle of a national labour law regime war-
rants commendation, if only because it enhances transparency, eco-
nomic efficiency and even social fairness, through the associated 
solidarity it imposes on workers regardless of the geographical area  
of their employment. The subsequent use and, in 2008, extension of 
National Employment Standards applicable to all Australian workers 
within the federal sphere also reflects a harmonising spirit on the part 
of the Rudd administration.

The Transition to Forward with Fairness Act 2008 (Cth)
While firmly committed to striking a different balance between eco-
nomic flexibility and social stability, upon taking office the Rudd gov-
ernment nonetheless decided to proceed cautiously. In an apparent 
attempt to avoid abrupt change to the detriment of Australian busi-
ness and the economy as a whole, the Rudd Labor government has 
enacted legislation that provides for a lengthy transition period before 
its new system of industrial relations, tellingly referred to as a new 
‘workplace’ relations system on the government’s official website,63 is 
put into effect from 2010 onwards. As its Long Title suggests, the 
Workplace Relations Amendment (Transition to Forward with 
Fairness) Act 2008 does not repeal the Workplace Relations Act 1996. 
The core premise underlying the 2008 Act is that most institutions 
and legislative instruments in place pursuant to the 1996 legislation 
will continue to exist for now and, in some instances, well into the 
foreseeable future.

Even AWAs, easily the most controversial aspect of the Workplace 
Relations Act 1996, are being phased out over a period of several years 
only. Existing agreements are allowed to run their course until they 
expire or until the parties themselves decide to renegotiate them. 
Although new AWAs can no longer be entered into, individual employ-
ment contracts between an employer and an employee continue to 
be catered for. Referred to as Individual Transitional Employment 
Agreements or ITEAs by the 2008 legislature, this new type of indus-
trial instrument represents the functional equivalent of the former 
AWAs. Their contents can be freely negotiated by the individual par-
ties, subject to a revamped no disadvantage test in substitution for 
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the 2007 fairness test and monitored by the Director of the Workplace 
Authority, an office introduced under Howard. In a by now familiar-
sounding fashion, ITEAs are not allowed to reduce, ‘on balance’, the 
‘overall’ terms and conditions of individual employees.64 These 
restrictions mirror those applicable to the contents of AWAs under 
the 2007 amendments of the Workplace Relations Act 1996. Similarly, 
any individual agreements that pass the test still replace any pre-
existing collective agreement or award otherwise applicable. 

Post-2009 no guarantees attach to the continued availability of a 
special statutory instrument for the negotiation of individual employ-
ment contracts. Indications are that common law contracts only will 
be allowed, on a further proviso that they improve rather than detract 
from the employee position under the relevant collective agreement 
or award. Certainly, it would seem that Australia will not go down the 
path of New Zealand in dismantling the award system and the associ-
ated role of the central umpire in its entirety. On the contrary, it may 
be anticipated that there will continue to be a role for both awards 
and the Australian Industrial Relations Commission, albeit in a rev-
amped format and quite probably under the new name of Fair Work 
Australia from 2010 onwards. In the interim, the 2008 legislature has 
put in train a process of award ‘modernisation’ to be carried out by 
the Commission for completion by the end of 2009. Intriguingly, any 
existing provisions on award rationalisation and simplification 
already in place under the Workplace Relations Act 199665 are repealed 
and replaced by a new part 10A entitled Award Modernisation. As 
stated in the 2008 Act, the ultimate goal is to have awards that are 
simple to understand and socially fair, yet economically sustainable 
and flexible. The declared objectives of award modernisation further 
suggest that the Rudd government sees a long-term future for awards 
in underpinning enterprise bargaining that is collective in nature and 
‘does not provide for statutory individual employment agreements’.66 

While the actual process of rewriting awards is primarily a task 
entrusted to the Australian Industrial Relations Commission, the leg-
islature preserves the (Howard) notion of so-called allowable matters 
as for the contents of these ‘modern’ (or, better perhaps, ‘modern-
ised’) awards. The list of any such allowable award matters has been 
expanded from five to ten items. The extent to which the corollary of 
prohibited matters will disappear from the new labour law regime in 
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its entirety remains unclear. While the government appears prepared 
to allow parties to bargain over a wider range of issues than they can 
at present under Work Choices, it wishes to exclude ‘matters that are 
properly the prerogative of management’.67 Managerial prerogative 
has a notoriously fluid contents. The 2008 Act specifically allows for 
the contents of restructured awards to include provisions relating to, 
but not inconsistent with, the newly proposed National Employment 
Standards (NES). The latter also number ten in total and were com-
pleted in draft form in June 2008.68 

The National Employment Standards
The newly proposed National Employment Standards are contained 
in a document that is fifty pages in length.69 Although released in mid-
2008, the Rudd government plans that they will come into operation 
from 2010 onwards only. In this way it is being stressed that the  
statutory minima are to operate alongside the (yet-to-be-completed) 
modernised award system. The National Employment Standards 
mainly focus on working time, various forms of leave entitlement for 
employees (including flexibility to accommodate working parents) 
and the social as well as financial impact of economic restructuring 
decisions by business. By and large, the list represents an attempt  
at consolidating diverse measures already in place through awards  
and/or state legislation. Specifically, the minimum standards relate to 
the following matters:

1.  Maximum weekly working hours
2.  Employee requests for flexible working arrangements
3.  Parental leave and related entitlements
4.  Annual leave
5.  Personal, carer’s and compassionate leave
6.  Community service leave
7.  Long service leave
8.  Public holidays
9.  Notice of termination and redundancy pay
10.  A Fair Work Information Statement.70 

Upon closer examination it appears that not all of the statutory  
minimum employee rights will be granted unconditionally. Certainly, 
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various qualifications attach to each entitlement. As a result, the pic-
ture that emerges can be rather complex at times.71 A brief discussion 
of each of the ten employment standards follows.

The provision that the working hours for a full-time employee 
must not exceed thirty-eight hours remains subject to the employer’s 
right to require that employees work ‘reasonable’ additional hours. 
Reasonableness in this context may differ from industry to industry72 
and from company to company,73 which is not particularly conducive 
to promoting uniformity. Employee protection, such as any health 
and safety risks associated with working additional hours, as well  
as the employee’s personal circumstances (including family responsi-
bilities) clearly matter.74 By the same token, though, the reasonable-
ness of an employer request to work extra hours is also to be judged 
by reference to the employee’s ‘entitlement’ to extra pay75 and even  
by an employer giving advance notice about the requirement for  
the employee to work beyond the statutory maximum working 
week.76  

 Employees with school-age children may ask the employer for a 
change in their working arrangements in order to facilitate the care of 
these children. While any employee request for a flexible working 
arrangement may concern changes in working hours, it need not be 
so confined. Changes in patterns of work and even changes in the 
place of work are listed as further examples of employee requests  
for flexibility.77 Requests must be in writing, state reasons, and the 
employer must respond within twenty-one days. The employer’s 
response must be in writing and, if negative, motivated.78

Employees are entitled to twelve months of parental leave, 
extendable to twenty-four months subject to employer agreement.79 
The entitlement is unpaid, although parental leave can be com- 
bined with some (for example, annual) but not all (in particular, per- 
sonal, compassionate and community service) forms of paid leave.80 
Parental leave must be taken over a single continuous period, no 
doubt to minimise disruption to the employer’s business. While the 
actual commencement date of the leave period generally is for the 
employee to decide, the employer must be given timely (at least ten 
weeks in advance) notice in writing.81 In any event, the leave must 
start not later than the birth of the child, but may begin up to six 
weeks prior to the expected date of delivery.82
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In certain circumstances, the employer may require a pregnant 
employee to commence the parental leave within a period of six 
weeks before the expected date of birth. The employer may do so 
whenever concerns exist about the employee’s fitness for work or 
health, subject to a compulsory (from the employee’s perspective) 
medical examination.83 Conversely, if that employee remains fit to 
perform some other work, she may ask to be transferred to another 
suitable job on the same terms and conditions of employment. Where 
no appropriate work is available, the pregnant employee is entitled to 
paid ‘no safe job leave’.84

Employees who suffer a pregnancy-related illness are entitled to 
‘special’ (unpaid) maternity leave regardless of the six-weeks period 
referred to above. Employer notice and, upon request, justification is 
required. Upon taking special maternity leave the entitlement to 
parental leave is reduced accordingly.85 

Where the pregnant employee’s partner wishes to take parental 
leave as well, this leave needs to be taken consecutively, immediately 
following the end of the first party’s leave.86 Even so, limited provision 
is made for concurrent leave by both partners of maximum three 
weeks around the delivery date.87 

No job security, but rather employment security, attaches to 
parental leave. While employees are in principle entitled to return  
to their pre-leave position in the workplace, the employer is under no 
obligation to keep that position open. However, if the employer makes 
a decision during the period of parental leave that has a ‘significant 
effect’ on the employee’s pre-leave position, the employee has a right 
to be informed and consulted about the effect of the decision.88 In the 
circumstances an available position ‘nearest in status and pay’ and for 
which the employee is ‘qualified and suited’ must be offered.89 

 As a rule, the provisions regarding parental leave also apply in 
instances of child adoption.

Paid annual leave remains at four weeks, while shiftworkers—a 
concept to be defined in the modernised awards—will continue to 
receive five weeks. As before, the actual timing of taking annual leave 
is to be agreed between both parties, with employers being prohib-
ited from ‘unreasonably’ refusing an employee request to take leave.90 
Interestingly, because it risks undermining the rationale behind the 
introduction of such leave and may even compromise the employee’s 
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health or safety, a ‘modern’ award will also be able to continue to con-
tain provisions for the cashing out of paid annual leave.91

Equally unchanged is the provision that employees are entitled 
to ten days of—paid—personal or carer’s leave. This form of leave 
allows an employee to be absent from work because of a personal ill-
ness or injury, including the illness or injury of a member of the 
employee’s immediate family or household. Once again, the very spirit 
of this particular entitlement risks being compromised by award  
provisions that permit the cashing out of personal/carer’s leave in the 
future.92 If the ten-day period of carer’s leave proves insufficient,  
the employee is entitled to two additional days of (unpaid) leave.93 
Unpaid carer’s leave co-exists with paid compassionate leave, also of 
two days in length.94

Community service leave, for participation in jury service or the 
carrying out of another type of eligible (voluntary) community service 
activity, must be paid for by the employer—provided the employee’s 
absence from work does not exceed ten days. Even then, the amount 
of payment is reduced by the jury service compensation paid or pay-
able to the employee.95 

While an employee’s entitlement to long service leave is not new 
either, its inclusion in the National Employment Standards gives it a 
federal statutory basis.96 The same goes for the listing of eight public 
holidays. Note, though, that a modern award or, for that matter, rele-
vant state or territory laws, may substitute one or more of these days 
and may do so either wholly or in part.97 As before, employers may 
reasonably request, but employees are allowed to reasonably refuse, 
work to be performed on a public holiday.98   

As proposed, the National Employment Standards make no 
mention of employee protection against unfair dismissal. Instead an 
employee’s entitlement to receive notice of employment termination 
is confirmed, as is the employer’s entitlement to replace the notice 
period with the payment of any wages that otherwise would have 
been earned by that employee. The statutory provisions as regards 
the minimum length of the notice period mirror those originally con-
tained in the Termination, Change and Redundancy case of 1984.99 
This federal award additionally created an employee entitlement to 
redundancy pay. The National Employment Standards not only con-
firm this entitlement, they also provide for the amount of payment to 
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increase beyond the initial five years of employee service.100 
Redundancy is not confined to situations of employer insolvency or 
bankruptcy.101 It also encompasses situations of employment termi-
nation at the initiative of the employer ‘because the employer no 
longer requires the job done by the employee to be done by anyone, 
except where this is due to the ordinary and customary turnover of 
labour’.102 Situations of business transmission do not normally qualify 
for redundancy pay.103 Small businesses, that is, those employing 
fewer than fifteen employees, are exempt altogether.104 

While they are meant to create a universally applicable safety 
net for all employees, the proposed National Employment Standards 
do not apply to a whole range of particularly vulnerable employees.105 
Not covered are employees employed on a fixed-term contract, nei-
ther are those employed for the performance of a specific task. Also 
excluded are casual and seasonal employees. Trainees or regular 
employees serving a probationary period are not covered either. 
Strangely, employees whose employment is terminated because of 
serious misconduct are excluded as well.106 

Finally, the yet-to-be established office of Fair Work Australia is 
instructed to publish a so-called Fair Work Information Statement.107 
This Statement must contain, inter alia, information about the 
National Employment Standards themselves. A copy must be given 
by the employer to each employee and updated regularly.108

Where to from Here? 
The 2008 Act is the first step in the Rudd reform agenda. Even so, the 
Transition to Forward with Fairness legislation sends some clear sig-
nals. There is a shift in focus away from individual bargaining as a 
primary vehicle for the negotiation of terms and conditions of 
employment. Instead, collective bargaining at the actual place of 
work becomes the focal point of the new labour law regime. The 
threshold for any such collective bargaining will be higher than under 
the previous Howard administration in two respects. Under the 
Transition to Forward with Fairness legislation the no disadvantage 
test applies to ITEAs and collective agreements alike. While the former 
are designed as temporary industrial instruments only, the latter are 
not. A less restrictive approach to the notion of allowable matters 
assists in giving renewed relevance to awards, any streamlining of 



From Collectivism to Individualism (and Back?) 199

their contents through the modernisation procedure notwith-
standing. An expansion in the number of uniform (‘national’) statu-
tory conditions of employment adds further meaning to the concept 
of a minimum floor of employee rights in Australia.

It is too early to tell whether the new balance between economic 
and social concerns will be acceptable to the community at large. In 
the short term, there appear to be lingering concerns in business cir-
cles about increased rigidity.109 Conversely, organised labour displays 
notable anxiety about the perceived timidity of the government 
response to Work Choices some six months into the term of the Rudd 
administration.110 The wait is on for the release of more detail as 
regards the second phase of the labour law reforms in Australia. 
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Chapter 8

Labour Law and Flexicurity

Introduction
In 2000, in a speech delivered at the Bathurst Panthers Leagues Club, 
Noel Pearson reflected on the woeful social problems experienced by 
Aboriginal people in Cape York Peninsula.1 In his search for answers 
as to why social life for his people had declined notwithstanding a 
notable improvement in material circumstances over the past thirty 
years or so, Pearson drew a parallel with the changing role of labour 
law and the organised labour movement in Australian society gener-
ally. Pearson aptly pointed out the links that exist between a glo-
balised economy, the decline of collectivism, and the very survival of 
the welfare state. Pearson observed as follows:

The lower classes in developed countries have lost much of 
their political influence because of the shrinking and disor-
ganisation of the only powerful group among them, the 
working class proper. The shift in the economy away from 
manufacturing, and economic globalisation which makes 
it possible to allocate production to the enormous unregu-
lated labour markets outside the classical welfare states, 
have deprived the industrial workers in the developed 
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countries of their powerful position as sole suppliers of 
labour force to the most important part of the world econ-
omy. The lower classes are therefore now unable to defend 
the Welfare State. Nor is there any longer any political or 
economic reason for the influential strata of society to  
support the preservation of the Welfare State.

In his view, the welfare state ‘will continue to face pressure to retreat’ 
as, increasingly, it is being ‘presented as an impediment to economic 
growth’. Pearson acknowledges that reform may be justified and, 
indeed, ‘imperative’ if the welfare state is to survive in the twenty-first 
century. But he argues strongly that to reform the welfare state is not 
to deny its continued role and existence:

This country needs to develop a new consensus around 
our commitment to welfare … our motivation to reform 
welfare must be based on the principle that dependency 
and passivity are a scourge and must be avoided at all costs 
… Australians do not have an inalienable right to depen-
dency, they have an inalienable right to a fair place in the 
real economy. 

His plea effectively amounts to a rejection of the approach adopted 
by the World Bank in its Doing Business initiative—a project that seeks 
to provide a guide for evaluating business regulations that directly 
impact on economic growth.2 But it also fits in, rather comfortably, 
with the philosophy that underpins the prevailing notion of flexicu-
rity in the EU and constitutes the core focus of this final chapter of 
Death of Labour Law?

Labour law has reached a tipping point. For the greater part of 
the twentieth century its central preoccupation was with the quantity 
and quality of employee protection. This state of affairs started to 
change from the 1980s onwards. It would seem that the challenge for 
the future lies in a rebalancing of social protection in favour of eco-
nomic flexibility in such a way as to avoid the former being usurped by 
the latter. In Europe a newly coined term in this regard is ‘flexicurity’. It 
is a notion that takes pride of place in a 2006 discussion document 
(Green Paper) by the European Commission on modernising labour 
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law to meet the challenges of the twenty-first century.3 Parallels can 
be drawn with the legislative reform agenda of the newly installed 
Rudd government in Australia where a revamped system of collective 
(workplace) bargaining is foreshadowed to operate against the back-
drop of a reinforced floor of statutory employee entitlements. These 
statutory entitlements are intended to act as a stable, protective social 
buffer against economic uncertainty now and into the future. 

The jury remains out as regards the degree of social protection 
Western industrialised nations consider they can ‘afford’ to keep in this 
brave new world of globalisation and associated international compe-
tition. While the EU has a co-ordinating role at the supranational level 
only, the precise trade-off between the needs of business and labour is 
likely to differ somewhat between individual countries. Similarly, it  
is likely that Europe and Australia will strike the balance between  
economic flexibility and social security differently. History teaches  
that this need not cause alarm per se. Provided that a modernised 
labour law is not reduced to a mere listing of certain ‘fundamental’—
and therefore, almost inevitably, rather basic—social rights, the subject 
can have a future as an academic discipline in its own right.

On present indications, the focus of any such modernised 
labour law is the individual employee. Here Australian labour law, 
like its New Zealand counterpart, has shifted closer towards the con-
tinental European position. Again, this is not a cause for alarm. It 
certainly need not mean that the collective representative of workers 
has been outmanoeuvred. Rather, it must be acknowledged that 
unions ultimately signify a means towards an end. More important is 
that any void left because of the reduced prominence of unions is 
filled. By stepping in, the legislature is able to ensure that the position 
of the employee is not unduly compromised. The construct of flexi-
curity goes hand in hand with a renewed focus on the proactive 
(positive) role of the state in the regulation of industrial (or, in modern 
parlance, workplace) relations in Europe and Australasia alike. 

Modernising the European Social Model
The Lisbon Agenda
In 2000 the European Council, comprising the heads of state or gov-
ernment of the member states together with the president of the EC 
Commission, met in Lisbon (Portugal). The general backdrop, and a 
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first agenda item for the meeting, concerned ongoing preparations 
for a substantial enlargement of the EU’s membership base with, in 
essence, former socialist countries from Central and Eastern Europe. 
On a more specific level, the Presidency Conclusions at the close of 
proceedings confirmed the purpose of the Lisbon meeting in terms  
of addressing the social—in the broadest sense of the word—ramifi-
cations of ‘a quantum shift resulting from globalisation and the chal-
lenges of a new knowledge-driven economy’.4 Both considerations, 
when combined, were said to add a sense of urgency to Europe’s 
attempts at developing a strategy for change into the new century.

At Lisbon the European leaders formulated a strategic, and cer-
tainly ambitious, goal for 2010: for the EU to become ‘the most 
dynamic and competitive knowledge-based economy in the world’, 
capable of ‘sustainable economic growth’ and typified by ‘more and 
better jobs’ as well as ‘greater social cohesion’.5 To this effect an action 
plan was said to be needed. This plan needed to emphasise the right 
mixture of economic and social policy measures. The task ahead was 
expressed in the following terms:6

Preparing the transition to a knowledge-based economy and 
society by better policies for the information society and R&D, 
as well as stepping up the process of structural reform for 
competitiveness and innovation and by completing the internal 
market;
Modernising the European social model, investing in people and 
combating social exclusion;
Sustaining the healthy economic outlook and favourable growth 
prospects by applying an appropriate macro-economic policy 
mix.

Of greatest interest, from a labour law perspective, was the focus on 
modernising the European social model. The Council considered  
that advances in the building of a knowledge economy must go hand 
in hand with the pursuit of an active and dynamic welfare state.  
The European social model, while acknowledged to be in need of 
adaptation, nevertheless must continue to ‘underpin’7 the transfor-
mation to the knowledge economy. Here special attention went to the 
need for Europe’s education and professional training systems to 

•

•

•
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accommodate those living and working in the ‘knowledge society’.8 
Learning and training opportunities needed to be better tailored to 
people at different stages of their lives. The European Council distin-
guished three distinct categories of people: young persons, unem-
ployed adults, and those in employment but at risk of seeing their 
skills overtaken by rapid change. Three main components of a new 
approach to education and training were identified: development of 
local learning centres, the promotion of new basic skills—in the infor-
mation technologies, in particular—and increased transparency of 
qualifications.9 

Increased transparency of qualifications forms an integral com-
ponent of the so-called Bologna model for the establishment of a 
‘European area’ of higher education by 2010. In Australia, the 
University of Melbourne has since developed its own ‘Melbourne 
model’ in partial response to these developments in Europe and else-
where.10 More generally, the EU emphasis on computer literacy allows 
further parallels to be drawn with a political commitment by the 
Rudd government to an education ‘revolution’ through, inter alia, 
increased access to computers and the internet for school-age chil-
dren throughout Australia.11 

For jurisdictional reasons, modernising the European social 
model by investing in people and rebuilding an active welfare state 
cannot be achieved by the EU acting alone. The member states were 
therefore called upon, in addition to the core EU institutions of the 
Council of Ministers and the European Commission, to take ‘the nec-
essary steps’ to meet a series of reasonably specific targets. These 
were listed in the Presidency Conclusions of the Lisbon European 
Council meeting in the following terms:

A substantial annual increase in per capita investment in 
human resources;

The number of 18 to 24 year olds with only lower- 
secondary level education who are not in further education 
and training should be halved by 2010;

Schools and training centres, all linked to the Internet, 
should be developed into multi-purpose local training cen-
tres accessible to all, using the most appropriate methods to 
address a wide range of target groups; learning partnerships 
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should be established between schools, training centres, firms 
and research facilities for their mutual benefit;

A European framework should define the new basic 
skills to be provided through lifelong learning: IT skills, for-
eign languages, technological culture, entrepreneurship 
and social skills; a European diploma for basic IT skills, 
with decentralised certification procedures, should be 
established in order to promote digital literacy throughout 
the Union;

Define, by the end of 2000, the means for fostering  
the mobility of students, teachers and training and research 
staff both through making the best use of existing 
Community programmes (Socrates, Leonardo, Youth), by 
removing obstacles and through greater transparency in 
the recognition of qualifications and periods of study and 
training; to take steps to remove obstacles to teachers’ 
mobility by 2002 and to attract high-quality teachers;

A common European format should be developed  
for curriculum vitae, to be used on a voluntary basis in 
order to facilitate mobility by helping the assessment of 
knowledge acquired, both by education and training estab-
lishments and by employers.12

At its Lisbon meeting the European Council acknowledged that the 
pursuit of an active employment policy was both desirable and appro-
priate. The ultimate aim, though, was not just an increase in the 
overall number of jobs but, significantly, the creation of quality, value-
added employment opportunities.13 Four key areas were identified as 
requiring special attention. First, in the context of improving employ-
ability and reducing skills gaps across Europe, employment services 
ought to have access to a Europe-wide database on jobs and learning 
opportunities. Second, higher priority ought to be given to lifelong 
learning as a ‘basic component’ of the European ‘social model’.14 
Further, the focus ought to be on increasing employment in services, 
including personal services. And, finally, furthering equal opportuni-
ties meant reducing occupational segregation, and better reconciling 
working life and family life, with particular emphasis on improve-
ments in the provision of childcare. 



Death of Labour Law?210

Facing the Social—and Environmental—Challenge
A mid-term review of the Lisbon agenda for growth and employment 
was carried out in 2004. The Kok Report,15 named after its chair and a 
former prime minister of the Netherlands, laments the lack of progress 
in implementing the Lisbon strategy. The overall criticism as regards 
an overloaded agenda, poor co-ordination and conflicting priorities 
is unequivocally directed towards both EU institutions and member 
states. But the latter are additionally singled out for having displayed 
a distinct lack of political will to act. The Report stresses the need to 
see the inter-relationship as well as interdependence of the compo-
nent parts of the Lisbon strategy. The Report holds that:

Improved economic growth and increased employment 
provide the means to sustain social cohesion and environ-
mental sustainability. In their turn, social cohesion and 
environmental sustainability can contribute to a higher 
growth and employment.16 

The link between social and environmental protection is no coinci-
dence. In Europe neither is seen as contributing to a negative business 
climate per se. On the contrary, environmental policies are being pro-
moted as opportunities for European businesses to gain a competitive 
edge in global markets. Specifically, by focusing on resource-efficient 
technologies that, so it is believed, ‘other countries will eventually 
need to adopt’, Europe may gain ‘a first mover advantage’.17

To create the right climate for entrepreneurs, Europe must tackle 
three obstacles in particular. First, the overall burden of rules and 
regulations imposed on businesses, is arguably the most traditional 
and predictable. Here the Kok Report urges the Commission and the 
member states to pay particular attention to regulations that impact 
on the start-up of businesses. A second, related obstacle concerns the 
limited availability of finance. Company financing in Europe is said 
to be overly lending based and insufficiently risk capital based. Start-
ups and small and medium-sized enterprises (SMEs) alike experience 
difficulties in attracting finance; they cannot meet the demands for 
guarantees by the traditional financial institutions. A third obstacle is 
that entrepreneurs are too often stigmatised when they fail, even 
though entrepreneurial activity carries an implied risk of failure. 
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Bankruptcy is said to trigger overly severe legal and social conse-
quences in Europe as compared to, in particular, the United States. 
No doubt, the recent upheaval in the financial markets in the after-
math of the sub-prime lending debacle in that country warrants 
placing a cautionary gloss on the reading of that part of the Report! 

As for the labour market reform agenda, the Kok Report urges 
member states to implement the recommendations of a 2003 
European Employment Task Force, discussed more fully below, in 
order to increase the employment participation rate within the EU. 
Apart from the creation of new businesses, the Report identifies the 
need for greater ‘adaptability’ of both workers and companies.18 The 
challenge for the European labour market is to find the right balance 
between (economic) flexibility and (social) security. Finding this bal-
ance is a shared responsibility for employees and employers, as well 
as for social partners and governments. Logically, adaptability of the 
workforce and education go hand in hand. As the Report puts it, 
rather laconically perhaps, ‘lifelong learning is not a luxury’. 19 Further, 
in light of a greying European population, older workers are crucial. 
Special legal and financial incentives are required for workers to  
stay in the workforce longer, and for employers to hire and hold on  
to older workers. Much work remains to be done. Certainly, the 
European employment rate target for workers aged fifty and over—50 
per cent by 2010—may seem unduly modest. 

The Green Paper on Modernising Labour Law
In response to the above criticism in the Kok Report, the Lisbon 
strategy for growth and employment was officially relaunched in 
2005.20 One year later the EU sought to initiate public debate on how 
labour law in the EU could be adapted to support the Lisbon objec-
tive of achieving sustainable economic growth in light of the 
Community’s overall commitment to full employment and social 
cohesion. The starting point for this debate was its 2006 Green Paper 
on modernising labour law.21 The Green Paper in turn drew upon a 
2003 report prepared by a group of experts, the so-called European 
Employment Task Force referred to above and with Wim Kok—the 
same person responsible for the 2004 interim report on the imple-
mentation of the original Lisbon agenda—as its chair.22 

The 2003 report by the European Employment Task Force 
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expressed concern about the development of a two-tier labour market 
in Europe, with ‘insiders’ as winners and ‘outsiders’ as losers. The 
latter group was said to include anyone who is unemployed or has 
otherwise become detached from the labour market. Significantly, its 
coverage extends to employees working under precarious employ-
ment conditions and those employed informally, that is, in the 
unregulated (black market) economy. The challenge that presented 
itself was how to boost flexibility for business while simultaneously 
improving the social position of these ‘outsiders’. The often-limited 
labour and social rights enjoyed by those in atypical employment 
relationships were acknowledged as having wider implications for 
the ability of these people to participate fully in society. The Task 
Force identified uncertainty about long-term employment prospects 
as affecting ‘crucial’ choices in people’s private lives such as, for 
example, securing accommodation or planning a family.23 If only the 
regulatory framework applicable to standard employment contracts 
could be adapted to facilitate greater flexibility for employees and 
employers alike, the need for recourse to precarious forms of employ-
ment in the first place would be reduced.24 Accordingly, the Task 
Force urged the EU member states to review their own national laws 
as for the level of flexibility present in regular employment contracts 
in instances of, in particular, employment termination. Singled out 
for special attention were notice periods, the definition of unfair dis-
missal and, more generally, the costs and procedural requirements 
(that is, hurdles) surrounding individual as well as collective dis-
missal scenarios. The list may seem strikingly similar to the subject 
matter of the statutory dismissal reforms carried out towards the end 
of the Howard period in Australia. 

The promotion of flexibility, when combined with a desire to 
boost employment security and reduce labour market segmentation, 
risks creating certain tensions that may end up pulling policy-makers 
in different directions. However, the realisation, and acknowledg-
ment, that economic flexibility should not be viewed as an objective 
for its own sake but comes at a social cost that requires mitigation in 
a mature European society was clear enough. Rather than adopting a 
purely top-down approach by European or national legislatures, the 
drafters of the Green Paper believe that effective labour law reform 
crucially depends on involvement by the social partners and on a 
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‘social dialogue’ when ‘framing collective and firm-level solutions’.25 
While the primary focus of the Commission document is on exploring 
the role of labour law in advancing a flexicurity agenda, other policy 
components of the flexicurity approach are listed as including life-
long learning, an active labour market policy, and more flexible social 
security rules.26 Lifelong learning enables workers and business to 
keep pace with constantly changing skill requirements. Active labour 
market policies can and must encourage unemployed or inactive 
people to (re-)enter the labour market. Flexible social security rules 
in turn cater for the transitional needs of anyone in between jobs or 
temporarily leaving the labour market.

In scrutinising the role of labour law against the broader back-
drop of a labour market that is fairer, more economically responsive 
and socially inclusive, the Green Paper articulates its own objectives 
in the following terms:

To identify key challenges which have not yet yielded an adequate 
response and which reflect a clear deficit between the existing 
legal and contractual framework, on the one hand, and the 
realities of the world of work, on the other. The focus is mainly on 
the personal scope of labour law rather than on issues of collective 
labour law.
To engage member state governments, the social partners 
and other relevant stakeholders in an open debate about how 
labour law can assist in promoting flexibility combined with 
employment security, independently of the form of contract, 
thereby ultimately contributing to increase employment and to 
reduce unemployment.
To stimulate discussion on how different types of contractual 
relations, together with employment rights applicable to all 
workers, could facilitate job creation and assist both workers and 
enterprises by easing labour market transitions, assisting lifelong 
learning and fostering the creativity of the whole workforce.
To contribute to the Better Regulation agenda27 by promoting 
the modernisation of labour law, taking into account the overall 
benefits and costs involved, so as to enable individual workers 
as well as businesses to grasp more clearly what are their rights 
and obligations. Consideration needs to be given to the problems 

•
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•
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faced especially by SMEs in dealing with the administrative costs 
imposed by both the Community and national legislation.28 

The Concept of Flexicurity
The precise origins of the term ‘flexicurity’ are a matter of some 
debate. In the literature references to both the Netherlands and 
Denmark can be found.29 Dutch Professor Hans Adriaansens, a soci-
ologist, reportedly used the term in speeches and interviews in the 
mid-1990s. But flexicurity is also a notion that can be traced to a gov-
ernment policy pursued by the Danish government under the leader-
ship of prime minister Rasmussen during the 1990s. At its core, the 
Danish/Dutch ‘model’ is perhaps best described in terms of a pyr-
amid or triangle with three interrelated components as follows:30 

Figure 8.1: Flexicurity

The above model operates in an anti-clockwise fashion. The starting 
point, and a central feature at the top of the pyramid, is a relaxed 
approach to the regulation of hiring and firing, typified by limited 
conditions attached to the use of non-standard employment con-
tracts and, in particular, a largely unrestricted approach to employee 
dismissal. In exchange, generous unemployment benefits are avail-
able through the state social security system to anyone who finds 
themselves ‘in between’ jobs. While the provision for financial assist-
ance from the public purse is by no means restricted to short-term 
help only, it in turn forms an integral part of a proactive labour market 
policy directed at creating rights to, as well as obligations of, lifelong, 
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continuing education and training in order to maximise employa-
bility of the employable.

The general idea behind flexicurity has now spread throughout 
Europe.31 Ultimately each EU member state will have to make its own 
assessment how best to translate the concept into its individual 
national system of labour law. Even so, the Green Paper identifies six 
common matters in need of review in this regard. In dire need of 
some considerable creative thinking thus are employment ‘transi-
tions’, but also the boundaries between labour law and commercial 
law, the problem of so-called three-way relationships triggered by 
temporary agency work arrangements, the organisation of working 
time, employee mobility, and labour law enforcement (including 
undeclared work). A brief explanation regarding the meaning and rel-
evance of each of these items is set out below. 

Employment Transitions
The focus of the Green Paper under this heading is on the promotion 
of employee mobility. Questions asked concern the traditional em-
phasis in national labour and social security laws on protecting the 
particular job held by dependent employees. The Commission  
document draws attention to a particular side-effect of this approach 
in that it potentially hampers, discourages even, voluntary and invol-
untary employee mobility alike. Instances of employment transition 
referred to in the Green Paper include not only dismissal and unem-
ployment scenarios as prime cases of so-called involuntary employee 
mobility. Also targeted, expressly, are situations of carer’s leave, edu-
cation and training leave, and even voluntary career breaks. The 
Green Paper asks whether it might be useful to consider the introduc-
tion of more flexible employment protection legislation in conjunc-
tion with well-designed assistance to the unemployed, both in the 
form of passive (income compensation) and active (career training) 
labour market policies. It further asks whether collective bargaining 
between the social partners could play a role in promoting—and, pre-
sumably, guiding—any ‘transitions between different contractual 
forms for upward mobility over the course of a fully active working 
life’.32 Recent labour law reforms in the Netherlands,33 Austria34 and 
Spain35 are all cited as meaningful examples of national legislation 
aimed at facilitating such employment transitions. 
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Uncertainty with Regard to the Law
This aspect of the Green Paper goes to the very core of the personal 
scope of application of labour law. The traditional binary distinction 
between employed and self-employed is said to no longer adequately 
depict the economic and social reality of work. Specifically, the emer-
gence of various forms of ‘non-standard’ work has obscured the 
boundaries between labour law and commercial (corporate) law. 
Here the Green Paper posits the obvious question whether greater 
clarity may be needed in the legal definition of employees and con-
tractors by the national authorities. However, the Green Paper raises 
this question for the specific purpose of exploring ways to facilitate 
‘bona fide’36 transitions from employment to self-employment and 
vice versa. In the same vein, it asks whether a ‘floor of rights’37 needs 
to deal with the working conditions of all, regardless of the form of 
the contractual framework under which work is being performed. 
This in turn invites consideration of the impact of any such minimum 
legal requirements on job creation and worker protection. The regu-
lation of the working conditions for self-employed commercial agents 
is cited as indicative action at the supranational level of the EU in this 
regard. In order to provide basic protection to independent commer-
cial agents in their dealings with the principals who engage their  
services, Directive 86/653/EEC lays down uniform rules as regards, in 
particular, payment of remuneration, conditions for the conversion 
of fixed-term contracts into contracts of indefinite length, and com-
pensation at the time of termination of any contracts.38

Three-Way Relationships
The growing incidence of temporary agency work as well as the prac-
tice of subcontracting has drawn attention to legal uncertainties that 
arise when people are hired by one company to perform work at the 
premises of another. The resulting ‘dual employer’ relationship neces-
sitates a clear distribution of the responsibilities between the initial 
hiring firm and the end user of the employee. From a labour law per-
spective, the bottom line is that the employment rights of the 
employee are safeguarded in an appropriate fashion. In Europe spe-
cial problems arise when both employers operate under different 
national laws. How to ensure adequate employee protection without 
unduly tampering with the operation of the internal market?
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The Green Paper acknowledges that temporary agency work is 
regulated in most EU countries. Typically, the member states use a 
mixture of legislation, collective bargaining agreements and industry 
self-regulation. A proposed EC Directive seeks to avoid discrimina-
tory treatment of agency workers vis-à-vis ‘regular’ employees in user 
companies.39 Adoption of the proposal has been blocked by some 
member states for over five years. The Green Paper asks whether 
there may be a need to clarify the employment status of temporary 
agency workers.40 Specifically, it asks whether the legal responsibili-
ties of the various parties within a multiple employment relationship 
ought to be clarified in order to determine who is accountable for 
compliance with employment rights.41

Subcontracting also establishes a three-way relationship 
between the parties. In some member states the principal contractor 
is made legally liable for the obligations of their sub-contractors. 
While this facilitates monitoring compliance with employment legis-
lation, it presents a potential obstacle to the Community principle of 
free movement of services. The Green Paper points at case law by the 
European Court of Justice to suggest that such an approach can be 
compatible with Community law provided the national measure sat-
isfies the requirements of necessity and proportionality.42 It asks 
whether the subsidiary liability of the contractor for the actions of 
subcontractors is both ‘effective and feasible’ or whether, alterna-
tively, adequate employee protection can be ensured in other ways.43 

Working Time 
The only issue raised in connection with working time in the Green 
Paper concerns the link between flexibility in the organisation of 
working time and the occupational health and safety of employees. 
While the issue directly relates to a stalemate reached in the EU 
Council in the immediate lead-up to the release of the Green Paper, 
the underlying concern about the negative implications of flexible 
working time for employee wellbeing is a longstanding one in 
European law-making. In November 2006 a special meeting of the 
Employment, Social Policy, Health and Consumer Affairs Council 
failed to reach agreement on a revision of Directive 2003/88/EC44 
which in turn is built upon an original working time Directive dating 
from 1993.45 The original (1993) Directive was itself the product of a 
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political compromise and the sheer number of qualifications and 
exceptions it contained earned the Directive a rather dubious reputa-
tion as a ‘tortuous and difficult instrument’ to administer.46

Key issues in contention from the very beginning were provi-
sions on so-called individual opt-out and on-call time. The former 
concerns the ability (or inability) of employees to opt out of the max-
imum 48-hour working week. The latter seeks to address the question 
how to calculate working time in scenarios of employees being on 
call, and thus available for work, even though they remain ‘inactive’ 
during some of that time. The United Kingdom, which consistently 
expressed its opposition to the regulation of working time ever since 
the 1993 Directive, strongly supports the concept of maintaining  
the individual opt-out. As for on-call time, the European Court of 
Justice has ruled on three occasions during the past decade that the 
full period of time during which an employee is at the disposal of  
the employer counts as working time.47 

The Green Paper asks how best to modify the existing (min-
imum) requirements as regards the organisation of working time in 
order to provide greater flexibility for both employers and employees 
while at the same time ensuring ‘a high standard’ of protection for 
the health and safety of employees. A related question invites sugges-
tions as to which aspects of the organisation of working time ought to 
be tackled ‘as a matter of priority’ by the Community.48 The answers 
to these questions undoubtedly will be influenced by a subsequent 
political agreement, reached on 10 June 2008, in which the member 
states paved the way for new Directives on working time and on 
working conditions for temporary agency workers.49 

Employee Mobility
In the past the EU has largely left the definition of ‘employee’ to the 
member states. The Green Paper questions the wisdom of this 
approach, especially given the transnational operation of many busi-
nesses in Europe. Continued reliance on national rather than EU law 
potentially hampers the Community’s social policy goal of striking a 
balance between flexibility and security for employees. While the 
Green Paper indirectly acknowledges the futility of seeking agreement 
on a single definition of employee (for purposes of EU law) in the  
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current political climate, it invites constructive suggestions for ‘more 
convergent’ definitions in the various EU Directives.50

Enforcement Issues
Labour markets depend on effective enforcement mechanisms for 
their efficient functioning. The Green Paper identifies ‘undeclared’ 
work as a ‘particularly worrying and enduring feature of today’s labour 
markets’, especially when viewed in conjunction with cross-border 
movement of employees. Undeclared work is said to constitute ‘the 
main contributing factor to social dumping’. Furthermore, it exploits 
workers and distorts competition.51 The issue undoubtedly acquires 
extra significance in light of the massive expansion of the EU mem-
bership’s base towards the East.

The Green Paper calls for more effective co-operation between 
the various enforcement agencies at the national level. In this regard, 
it suggests that strengthened administrative co-operation at the EU 
level may also assist member states in tackling abuse and evasion of 
employee protective labour rules. The paper asks whether greater 
administrative co-operation may be needed to boost effectiveness in 
the enforcement of Community labour law. The paper suggests that 
the social partners may be able to play a role in facilitating such co-
operation.52 Finally, it raises the question of whether further EU 
initiatives might be needed to combat undeclared work.53

Summary and Provisional Evaluation
When viewed individually, no single item on the above list of six 
presents itself as particularly revolutionary. As a package, however, 
the items can act as a formidable impetus and guide for labour law 
reform. Of course, the flexicurity ‘model’ does not entail a precise 
blueprint. Rather, it constitutes a general reference point for change 
only. Ultimately, each member state will have to come up with its own 
answer to the challenges posed by globalisation. At the level of the 
EU, one major limitation is jurisdictional in nature. Fifty years of 
European integration notwithstanding, the power to regulate labour 
law remains overwhelmingly national rather than supranational. This 
limits what the EU can do, unless an ‘Australian’ solution of sorts were 
to be found—in line with a creative (centralist) reinterpretation of 
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that country’s Commonwealth constitution as regards the relation-
ship between the federal and state powers in matters of labour law. 
Willingness to change, on the other hand, is an entirely different 
matter. In principle, the EU has the ability to offer an approach to the 
regulation of labour law that differs from past practice. In this regard 
the concept of flexicurity presents an opportunity for the EU to lead 
from the top, with new ideas and a fresh outlook on labour law. 
Significantly, the Green Paper signals that the ultimate goal ought not 
to be just more jobs but better jobs. Extra jobs to be created should 
not come at a social cost of inferior employment conditions.

The Green Paper does not advocate a tabula rasa approach to 
labour law regulation. It does not seek to start from scratch, not even 
when dealing with the most problematic issue of employment transi-
tions. Thus, for example, existing (national) dismissal laws need not 
be done away with in their entirety. In effect, while the proclaimed 
focus is on flexibility as well as security, the undertone overall remains 
heavily protectionist. As a result, the Green Paper raises more ques-
tions than it answers. How to restructure employment conditions for 
all without ending up with a mere lowest common denominator of 
employee protection? How much to improve the conditions of anyone 
employed other than on a full-time basis and/or in an open-ended 
employment relationship with the employer while still avoiding  
the risk that both objectives end up cancelling each other out, espe-
cially given the seemingly endless expansion of the group of workers 
once known as atypical employees? Will it be necessary to put a cap 
on that group of employees, if only to limit the size of those who, in 
terms of their employment conditions, are doomed to stay second-
class citizens vis-à-vis the relative comfort and security full-time 
employees in open-ended employment relationships undoubtedly 
will continue to enjoy, even after any labour law revamp has been 
executed? The fact that the definition of ‘employee’ itself continues  
to stir controversy is a painful reminder of the sheer scale of the 
problem. 

Common Principles on Flexicurity
The Green Paper provides a basis for consultation and reflection. In 
June 2007 the European Commission moved to a next stage by drafting 
eight ‘common principles’ on flexicurity.54 These were formally 
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accepted by the Council of the European Union in December 2007 
and can be summarised as follows:

1 Flexicurity is about more and better jobs, adaptability and social 
inclusion.

2  Flexicurity requires an integrated approach to contractual em-
ployment arrangements, comprehensive lifelong learning stra-
tegies, effective (active) labour market policies, and adequate yet 
sustainable social security systems.

3  Flexicurity, by definition, is not about a single model or strategy 
to be super-imposed on all. For flexicurity to be effective, it 
needs to be tailored to the specific circumstances of individual 
countries. Even so, flexicurity always implies a balance to be 
struck between the rights and responsibilities of all parties 
(employers, employees, job seekers and public authorities).

4  Flexicurity is about overcoming labour market segmentation.
5  Flexicurity is to be pursued both at micro and at macro economic 

levels.
6 Flexicurity is about promoting equal opportunities for both 

genders.
7  Flexicurity requires a climate of trust among the social partners.
8  Any costs associated with flexicurity ought to be spread fairly 

between public authorities and private parties, with particular 
attention to the specific situation occupied by SMEs.55 

As anticipated, these common principles stress the need to simulta-
neously work towards flexible contractual arrangements for the 
employment of workers, active labour market policies, comprehen-
sive lifelong learning and training strategies, and modern social pro-
tection systems that provide adequate income support during periods 
of unemployment. To assist the member states in bringing about flex-
icurity, the Commission additionally set out a number of typical ‘path-
ways’, effectively four packages of suggestions, that cater for differences 
in the regulatory frameworks of individual member states.56 These 
pathways have been developed on the basis of a report prepared by a 
Flexicurity Expert Group with Professor Wilthagen from the University 
of Tilburg as its rapporteur.57 While the Report is careful not to identify 
individual countries, in the Commission’s opinion these pathways, 
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whether viewed individually or in combination with one another, 
address pertinent challenges in the various member states. 

Flexicurity Pathway I: Tackling Contractual Segmentation
This pathway is meant to be of greatest interest to countries where the 
main problem is labour market segmentation, with decreasing num-
bers of haves and ever-rising numbers of have-nots in employment. 
These are countries where open-ended contracts of employment are 
traditionally seen as the primary vehicle for full labour law protection, 
including access to training opportunities and social security benefits. 
Belgium can be viewed as a representative case in point.

This first pathway seeks to improve the position of people, often 
but not always new job entrants, employed under precarious con-
tractual arrangements (fixed-term work, agency work, on-call work) 
by providing adequate protection from the very beginning of their 
employment relationship while still facilitating the transition of these 
employees to better contractual arrangements over time. To this 
effect it is suggested that open-ended contracts be redesigned so that 
they are more readily available to newcomers on the job market. 
Rather than starting with a series of fixed-term or agency contracts, 
as is often the case currently, an open-ended contract could be made 
available immediately but any associated job security and other enti-
tlements would be built up progressively over time. The Commission 
refers to this approach to employment relationships as the ‘tenure 
track’ approach. It quasi-guarantees automatic progress to better 
contractual conditions and reduces the risk of employees getting 
‘stuck’ in less protective employment arrangements. 

Conversely, employees employed under open-ended contracts 
may need to settle for ‘redesigned’ rules as regards, in particular, eco-
nomic dismissals. The Commission’s Communication to various EU 
institutions on this score is suitably vague, though. The document 
does not state outright that redundancies ought to become easier  
for employers to execute. Instead, the emphasis is on ‘addressing 
bureaucracy’, including length of procedures, transparency of out-
comes, and generally ‘making the process more reliable’.58 

To further assist in making temporary employment a less mar-
ginal proposition into the future, the first pathway calls for improved 
training facilities. It is acknowledged that temporary employees are 
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often unable to access on-the-job training opportunities because 
employers are reluctant to invest in transient workers. The installa-
tion of training funds and training institutions at above-company 
levels of the industry branch or the region would address the problem. 
To enhance participation in this form of lifelong learning, public 
authorities ought to consider meaningful incentives for employers 
and employees alike, including financial assistance and tax credits. 
Simultaneously, active labour market policies need to be (re-) 
designed to support not only the long-term unemployed but also 
those who experience frequent intervals of unemployment. Closer 
co-operation between public authorities and temporary work agen-
cies is offered by way of a practical suggestion. Finally, the social 
security systems could be remodelled to allow temporary workers to 
accumulate rights and make entitlements portable across firms or 
industry. The Commission sees particular merit in offering higher 
benefits during shorter spells of unemployment.

Flexicurity Pathway II: Tackling a Lethargic Workforce
This pathway is said to be of greatest interest to countries with low 
job mobility, both within and between companies. Its focus is on 
increasing investment in the employability of workers in two prin-
cipal ways. First, it would allow and expect employees within compa-
nies to continuously update their skills in order to be better prepared 
for future changes in production methods and organisation of work. 
Second, this pathway seeks to look beyond the employee’s current job 
and current employer by putting in place a system that facilitates  
job transitions that are both safe (in terms of employment conditions) 
and successful (in terms of business needs) whenever company 
restructuring results in redundancies.

This second pathway is directed at countries where the primary 
source of employment security is created by and within large compa-
nies. Employees there tend to develop a strong attachment to their 
employer which results in low labour market mobility. When these 
countries additionally operate generous social security systems, it 
can prove particularly difficult to ‘persuade’ any employees who 
become unemployed to actively seek and accept alternative employ-
ment. The net result tends to be long-term unemployment for a 
relatively large part of a country’s population at working age.



Death of Labour Law?224

Apart from ensuring conditionality of social security benefits 
and effective monitoring of job search efforts, it is suggested under 
this pathway that companies step up their investment in lifelong 
learning and, therefore, the employability of their workforce. 
Specifically, skills development programs could be developed that 
offer personal training and career programs to each employee. The 
Commission suggests that such programs could even be made an 
integral component of the employment contract, including an obli-
gation for employees to meet the agreed upgrade in skill requirements. 
As for the promotion of employee mobility across different com-
panies, the Commission is less specific in its suggestions. ‘Early 
intervention’ is meant to avoid situations where the search for a new 
job is delayed until an actual redundancy occurs. Here the 
Commission calls for ‘joint action by all concerned’: employers, social 
partners, public employment services and even temporary work 
agencies are invited to co-ordinate their activities in order to prevent 
redundant employees becoming long-term unemployed.

Two proposals formulated by the European Expert Group on 
Flexicurity somehow did not make it into the Commission 
Communication on flexicurity pathways. Both address the position 
of older employees. As part of an approach to systematic lifelong 
learning, the Expert Group considered that job rotation schemes 
could not only allow for productivity levels to be maintained but 
might also strengthen employee motivation. Further, career trajecto-
ries, including training as required, for older employees might prevent 
their early exit from the labour market by allowing these workers to 
take on less demanding tasks over time.59

Flexicurity Pathway III: Tackling Social Exclusion and Upward 
Mobility Problems
In some countries the key challenge for the future may be the occur-
rence of substantial gaps in skills and opportunities among segments 
of the population. Employment participation rates may be high overall, 
but low skill levels can prevent certain specific groups (for example, 
single parents, migrants) from entering the labour market whereas 
others may lack opportunities to upscale in terms of job quality. The 
main emphasis of this third pathway therefore is on lifelong learning 
policies that start at the bottom, that is, at the initial schooling system.
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Under this pathway early school leaving is to be ‘fought’ and the 
general qualification levels of all school leavers improved. Among the 
adult population illiteracy and innumeracy problems need to be 
addressed, but ought to extend to easy access of language and com-
puter training both inside and outside the workplace. Public auth- 
orities may wish to improve upon any existing (financial or other) 
incentives for companies to invest in their workforce. Particularly 
innovative is the suggestion that individual training accounts be put 
in place that allow employees to spend a certain amount of working 
time on personal development in co-operation, of course, with their 
employers.

The financial implications of this third pathway could be con-
siderable. In the Commission’s view, improvements in basic education 
need to be implemented as a priority, but it acknowledges that results 
may take some time to eventuate. Improved workplace training 
requires private investment ‘supported by public incentives’.60 By  
the same token, though, to make the recruitment of lowly skilled 
employees an attractive proposition for business, adjustments are 
required on the fronts of both active labour market policies and social 
security systems. As for the former, the focus needs to be on providing 
adequate training in order to achieve upward mobility and sustain-
able—rather than merely quick—reintegration. As for the latter, the 
mixture between offering positive (for example, supplementary ben-
efits) as well as negative (for example, conditional benefits) incentives 
needs to be geared towards minimising the chances of some people 
simply transferring their membership from the living poor to the 
working poor. 

Flexicurity Pathway IV: Tackling Long-Term Unemployment and the 
Black Market
This pathway seeks to address problems faced by countries with rela-
tively high numbers of people on long-term unemployment benefits, 
typically in the aftermath of substantial economic restructuring. The 
main problem to arise is that, even when new jobs become available, 
these tend to be in the service industry, often with precarious employ-
ment conditions. As a result, benefit recipients have difficulty ‘seizing’ 
any employment opportunities and when they do, they are tempted 
to work informally only.
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In a way this final pathway is the least relevant from an Australian 
perspective. As indicated in the Report by the European Expert Group 
on flexicurity, the focus here is on countries that have only just begun 
their transition process towards a market-based economy. In these 
countries, past employment and income security were overwhelm-
ingly provided by the state or state-run companies. Typically, social 
security systems in turn provided long-term benefits but no regular 
checks as to the availability of employees for work or even their con-
tinued ability to work. It represents an approach that facilitates and, 
arguably, stimulates labour market exit and informal work at the 
expense of transition into new employment.61

The main suggestion under this fourth flexicurity pathway is for 
adequate levels of protection, that is, decent employment conditions, 
to be offered to all employees—including those employed informally 
in emerging sectors of the economy. Improving the rights of informal 
workers and providing access to professional training may make the 
regularisation of informal work a less futile proposition. Any resulting 
increase in the size of the regular workforce should have a beneficial 
effect for the country’s tax revenue. This in turn would allow for addi-
tional financial resources to be devoted to labour (and taxation) 
inspectorates in combating the black market economy. 

Where to from Here?

Mission for Flexicurity
The ball is now firmly in the camp of the various member states. While 
each of the above pathways focuses on a different key challenge,  
all four have been prepared by the Commission for purposes of guid-
ance and inspiration only. No total carte blanche exists. Implementa-
tion of the flexicurity agenda at the level of the individual member 
states is closely monitored by the Commission and regular national 
reports need to be submitted to it.

The EU member states are expected to report on the implemen-
tation of their own national pathways in the last quarter of 2008, with 
follow-up reports to be submitted in 2009 and 2010. To assist the 
member states in the preparation of their first national report, the 
Commission launched a public initiative in March 2008, referred to 
as Europe’s Mission for Flexicurity.62 The Mission for Flexicurity initi-
ative allows the Commission to monitor the member states’ progress 
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with their national implementation of the common flexicurity princi-
ples. Further, the initiative seeks to ensure the full integration of these 
common principles in future activities of the Community.

The Mission for Flexicurity in essence stands for the establish-
ment of a small working group, composed of European Community 
officials and representatives of the European social partners. The 
group’s modus operandi is to visit a limited number of self-selecting 
(yet not totally random) member states for in-depth discussions 
about the state of play regarding the development and implementa-
tion of the Common Principles on Flexicurity at national and 
sub-national levels. Following these visits, the Mission is expected to 
prepare a report for presentation to the December 2008 meeting of 
the European (Employment and Social Affairs) Council. 

National State of Play
Of course, the starting position for individual countries can vary sig-
nificantly. Research carried out by the European Foundation for the 
Improvement of Living and Working Conditions, an autonomous body 
of the EU to assist in the formulation of policy on social and work-
related matters,63 examined the extent to which flexicurity is reflected 
in the regulatory framework of the various EU member states. 
Published in 2007,64 national differences were recorded as regards 
each of the components that make up the flexicurity pyramid.

In terms of hiring and firing, the regulatory regimes of Latvia 
and Spain were found to be the most rigid overall. When looking at 
commencement and termination of employment separately, difficul-
ties as regards hiring were most pronounced in France and Greece, 
whereas dismissal laws were most rigid in Latvia, the Netherlands, 
Portugal and Slovenia. By contrast, the most flexible labour markets, 
in terms of regulation of recruitment and employment termination, 
include, not surprisingly, the United Kingdom and Denmark but also, 
rather surprisingly, Belgium and Hungary.65 In terms of hiring, the 
study examined the relative ease with which fixed-term contracts can 
be used for the performance of temporary tasks, the maximum cumu-
lative duration of any such fixed-term contracts, and minimum pay 
levels. As regards firing, the particular focus was on rules governing 
redundancy. Factors taken into account all sought to determine 
whether and, if so, to what extent, redundancy was treated as a  
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special form of dismissal. These included, for instance, the require-
ment to notify a third party (typically, a government agency) or the 
requirement to seek prior approval from a third party. Also included 
was the requirement to mitigate the social impact of economic 
restructuring decisions, by considering reassignment or retraining 
options as an alternative to termination. Finally, as regards business 
restructuring, the European Foundation checked whether priority 
rules might apply in carrying out terminations for redundancy and/or 
in terms of the re-employment of any employees made redundant. 

In terms of income support, the Scandinavian countries (Sweden 
and Denmark, in particular) and the older member states 
(Luxembourg, Belgium, France, Germany, Austria and the Netherlands, 
especially) fared best. The lowest level of social security protection 
was found to exist in the three Baltic countries. But the figures were 
also quite low for Slovakia, Hungary, Poland, Ireland, Malta and the 
Czech Republic.66 The Foundation Report notes a common trend 
across social security systems in the EU to switch from welfare orien-
tation to more proactive employment policies, in particular as regards 
dealing with the social aftermath of economic restructuring.67 

The Report adopts a broad approach to the pursuit of active 
labour market policies in the EU member states. Acknowledged as 
typical forms of active labour market programs are training and 
development, job rotation and job sharing, employment incentives, 
integration of disabled individuals, direct job creation and start-up 
initiatives. Denmark and the Netherlands are singled out for their rel-
atively high expenditure on active labour market policies. Generally, 
the older member states of the EU-15 score considerably better than 
the EU-10 newcomers.68

Interestingly, the Report found no major differences between 
the member states in terms of total expenditure on education. 
However, there are noticeable national variations as regards the sig-
nificance attached to lifelong learning by the social partners. From 
the late 1980s onwards, lifelong learning has grown in importance as 
a topic for collective bargaining in most member states. Centralised 
bargaining, at a national and industry level, has been the preferred 
option in Austria, Belgium, Denmark, France, the Netherlands and 
Spain. In Germany and Italy, in particular, centralised bargaining  
has been supplemented by negotiations on employee training and 
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development at the level of individual companies. In the United 
Kingdom and Ireland, among others, collective bargaining has so far 
had only a limited impact on lifelong learning initiatives.69 

Labour Law and Flexibility: Back to the Future?
The future of labour law is intrinsically linked to the future shape of 
labour law itself. While it would be presumptuous to assume too 
much in terms of what this future may hold, it is clear that the labour 
law of old is either gone, as in New Zealand, or under considerable 
strain, as in Europe and Australia. Increasingly, labour law is expected 
to somehow combine aspects of both social stability and economic 
flexibility. In the process, the raison d’être of labour law—employee 
protection—risks being compromised or, at the very least, obscured. 
On one interpretation, labour law in the future can only be ‘allowed’ 
to be protective provided it does so without upsetting the overriding 
need of business for flexibility. The purpose of labour law thus 
becomes subordinate to the imperatives of a globalised economy.

The effectiveness of a revamped labour law inevitably becomes 
more difficult to measure. Parallels can be drawn with taxation law. If 
seen largely as an exercise in revenue gathering, it is relatively 
straightforward to determine how well tax law meets this core objec-
tive. Once other, at times competing, goals are thrown into the 
equation, however, say tax law is additionally expected to perform a 
social (for example, income redistribution) function, the picture 
becomes more blurred. Another parallel is between labour law and 
environmental law. If the purpose of the latter is simply to protect  
the environment, its effectiveness is easy to assess. Of course, envi-
ronmental laws never operate in a vacuum; they cannot be studied  
in the abstract. Similarly, for labour law, it is trite to observe that a 
social paradise cannot be built on top of an economic graveyard. 
Environmental protection does have repercussions for the economy 
or, at least, it impacts on how economic activities are being con-
ducted. The point is, though, that, if cause and effect are too readily 
confused, an apparent focus on environmental protection may easily 
turn into a focus on protecting the economic interests of business 
whenever environmental concerns are being raised. The same goes 
for labour law. Labour law should never become downgraded to a 
study of legal rules for the protection of the economy whenever 



Death of Labour Law?230

employee protection is at issue. Not only would this affect the face 
and shape of any such labour law, it would no longer be labour law 
worthy of that name.

Social protection and economic viability are values that are 
inevitably linked, as are environmental and economic concerns. The 
difficulty with contemporary labour law lies in the fact that social and 
economic issues have become more intrinsically intertwined than 
ever before.

To strive for ever more perfect economic prosperity, for its own 
sake, is meaningless. Policy-makers in Europe and Australia are 
united in their desire for the right mix of economic and social priori-
ties, yet seem prepared to strike a different balance. The current 
approach to flexicurity at the level of the EU suggests that the 
European Commission prefers to err on the side of employee protec-
tion, if only to preserve the European social model. The provision for 
a statutory minimum floor of employee rights in Australia, notwith-
standing, the Labor government by contrast is loath to appear unduly 
anti-business. In seeking to tackle the challenges for the future, both 
the EU and Australia are prepared to err on the side of caution—only 
they come to the issue from opposite ends of the spectrum.

Under the Australian version of flexicurity, economic flexibility 
is to be achieved primarily through workplace bargaining in order to 
be better able to take account of the specific needs of business at the 
actual place of work. It represents an approach to the determination 
of employment conditions for employees that stands in sharp con-
trast to the centralised system of wage-fixing of old. Under the Rudd 
administration any negative social implications are to be cushioned 
by means of an expanded social safety net of ten rather than five stat-
utory minimum employment conditions. While commendable, by 
European (civil law) standards the legislative floor of employee rights 
remains distinctly modest. That perception alters little when a 
streamlined system of modern awards—yet to be put into effect—is 
additionally factored into the overall picture.

Clearly every system of labour law ultimately needs to strike its 
own balance between economic flexibility and social stability. In 
doing so, advanced Western societies ought to resist the temptation 
to reduce the contents of their labour laws to a mere listing of certain 
basic social rights for employees or even, more generally, workers. 
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Such rights, especially when presented as ‘fundamental’ and ‘uni-
versal’ in nature, risk having to be phrased in terms so rudimentary 
as to deprive them of genuine meaning. Further, once their solemn 
promulgation has occurred, it can provide an excuse for political 
inaction going forward. The risks are real, as illustrated by the mul-
tiple initiatives at cataloguing, from 1989 onwards, core employee 
rights at the supranational level of the EU. As political statements of 
intent, fundamental rights can serve a purpose. As enforceable legal 
entitlements, their relevance is decidedly questionable. Once labour 
law mutates into an applied course in human rights, it simply ceases 
to exist. 
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Epilogue

The Australian Government introduced the Fair Work Bill into the 
House of Representatives on 25 November 2008. Before the Bill can be 
adopted into law it will need to pass scrutiny of a full Senate Committee 
inquiry in 2009. It is anticipated that the new legislation will take 
effect on 1 January 2010. The Australian Government hopes that cer-
tain key aspects of the Bill—in particular the provisions on the bar-
gaining framework and unfair dismissal—can become operative from 
1 July 2009 onwards.

The proposed legislation seeks to replace the Workplace 
Relations Act 1996 (Cth) in its entirety. The text of the Bill, entitled A 
Bill for an Act relating to Workplace Relations and for Related 
Purposes, is 575 pages in length. It is accompanied by an equally for-
midable Explanatory Memorandum comprising 429 pages. The Fair 
Work Bill 2008 is divided into six chapters. The main substantive pro-
visions can be found in chapters two and three.

Entitled Terms and Conditions of Employment, chapter two 
contains the much anticipated National Employment Standards as 
well as the provisions on Modern Awards and Enterprise Agreements. 
Award terms are divided into three categories: permissive, manda-
tory and prohibited terms. Permissive terms include provisions on 
outworkers and industry-specific redundancy schemes. A mandatory 



term of note is the provision for a so-called flexibility term. A flexi-
bility term is defined in Section 144 of the Bill as a term enabling 
individual employees and their employer to agree on an arrangement 
by which the effect of the award is varied ‘in order to meet the gen-
uine needs of the employee and employer’. One crucial proviso is that 
the employee must be ‘better off overall’ as a result of the individual 
flexibility arrangement. Prohibited award contents include, inter alia, 
terms about the union’s right of entry to employer premises. The 
‘better off overall’ test also applies to enterprise agreements in rela-
tion to employees covered by an award, with the exception of 
employees employed under an individual flexibility arrangement.

Chapter three is headed Rights and Obligations of Employees, 
Employers, Organisations etc. The statutory provisions for the pro-
tection of employees against unfair dismissal can be found here. 
Chapter three also spells out the legal rules as regards protected 
industrial action. 

Compliance and enforcement issues fall within the jurisdiction 
of the proposed Fair Work Divisions within the Federal Court of 
Australia and the Federal Magistrates Court.

While the Explanatory Memorandum states that the proposed 
legislation is simpler and substantially shorter than the current 
Workplace Relations Act 1996 (Cth), the Fair Work Bill 2008 by no 
means amounts to easy bedside reading. Even so, initial commentary 
in the general press suggests that both labour and industry are rea-
sonably happy with the formal outcome of extensive, if not always 
open, consultations with the various stakeholders. In the same vein, 
Malcolm Turnbull for the Opposition has indicated the Coalition’s 
acceptance of the Government’s mandate for labour law reform. But 
politics is a fickle business. Only the future can tell.



Appendix 1

Community Charter of the Fundamental Social 
Rights of Workers (1989)*

TITLE I. FUNDAMENTAL SOCIAL RIGHTS OF WORKERS

Freedom of Movement
1. Every worker of the European Community shall have the right to 

freedom of movement throughout the territory of the Community, 
subject to restrictions justified on grounds of public order, public 
safety or public health.

2. The right to freedom of movement shall enable any worker to 
engage in any occupation or profession in the Community in 
accordance with the principles of equal treatment as regards 
access to employment, working conditions and social protection 
in the host country.

3. The right of freedom of movement shall also imply:
harmonisation of conditions of residence in all Member 
States, particularly those concerning family reunification;

•

*  Commission of the European Communities, Community Charter of the 
Fundamental Social Rights of Workers, Office for Official Publications of 
the European Communities, Luxembourg, ISBN 92-826-0975-8, © 
European Communities, 1990
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elimination of obstacles arising from the non-recognition 
of diplomas or equivalent occupational qualifications;
improvement of the living and working conditions of fron-
tier workers.

Employment and Remuneration
4.  Every individual shall be free to choose and engage in an occupation 

according to the regulations governing each occupation.
5.  All employment shall be fairly remunerated. To this effect, in 

accordance with arrangements applying in each country:
workers shall be assured of an equitable wage, i.e. a wage 
sufficient to enable them to have a decent standard of 
living;
workers subject to terms of employment other than an open-
ended full-time contract shall receive an equitable reference 
wage;
wages may be withheld, seized or transferred only in accor-
dance with the provisions of national law; such provisions 
should entail measures enabling the worker concerned to 
continue to enjoy the necessary means of subsistence for 
himself and his family.

6. Every individual must be able to have access to public placement 
services free of charge.

Improvement of Living and Working Conditions
7. The completion of the internal market must lead to an 

improvement in the living and working conditions of workers 
in the European Community. This process must result from 
an approximation of these conditions while the improvement 
is being maintained, as regards in particular the duration and 
organisation of working time and forms of employment other 
than open-ended contracts, such as fixed-term contracts, part-
time working, temporary work and seasonal work.

The improvement must cover, where necessary, the 
development of certain aspects of employment regulations such 
as procedures for collective redundancies and those regarding 
bankruptcies.

•

•

•

•

•
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8. Every worker of the European Community shall have a right to a 
weekly rest period and to annual paid leave, the duration of which 
must be harmonised in accordance with national practices while 
the improvement is being maintained.

9. The conditions of employment of every worker of the European 
Community shall be stipulated in laws, in a collective agreement 
or in a contract of employment, according to arrangements 
applying in each country.

Social Protection
According to the arrangements applying in each country:

10. Every worker of the European Community shall have a right to 
adequate social protection and shall, whatever his status and 
whatever the size of the undertaking in which he is employed, 
enjoy an adequate level of social security benefits.

Persons who have been unable either to enter or re-enter the 
labour market and have no means of subsistence must be able to 
receive sufficient resources and social assistance in keeping with 
their particular situation.

Freedom of Association and Collective Bargaining
11. Employers and workers of the European Community shall 

have the right of association in order to constitute professional 
organisations or trade unions of their choice for the defence of 
their economic and social interests.

Every employer and every worker shall have the freedom to 
join or not to join such organisations without any personal or 
occupational damage being thereby suffered by him.

12. Employers or employers’ organisations, on the one hand, and 
workers’ organisations, on the other, shall have the right to negoti-
ate and conclude collective agreements under the conditions laid 
down by national legislation and practice.

The dialogue between the two sides of industry at European 
level which must be developed, may, if the parties deem it 
desirable, result in contractual relations, in particular at inter-
occupational and sectoral level.



Appendix 1240

13. The right to resort to collective action in the event of a conflict of 
interests shall include the right to strike, subject to the obligations 
arising under national regulations and collective agreements.

In order to facilitate the settlement of industrial disputes 
the establishment and utilisation at the appropriate levels of 
conciliation, mediation and arbitration procedures should be 
encouraged in accordance with national practice.

14. The internal legal order of the Member States shall determine 
under which conditions and to what extent the rights provided 
for in Articles 11 to 13 apply to the armed forces, the police and 
the civil service.

Vocational Training
15. Every worker of the European Community must be able to 

have access to vocational training and to receive such training 
throughout his working life. In the conditions governing access 
to such training there may be no discrimination on grounds of 
nationality.

The competent public authorities, undertakings or the two 
sides of industry, each within their own sphere of competence, 
should set up continuing and permanent training systems 
enabling every person to undergo retraining, more especially 
through leave for training purposes, to improve his skills or 
to acquire new skills, particularly in the light of technical 
developments.

Equal Treatment for Men and Women
16. Equal treatment for men and women must be assured. Equal 

opportunities for men and women must be developed.
To this end, action should be intensified wherever necessary 

to ensure the implementation of the principle of equality between 
men and women as regards in particular access to employment, 
remuneration, working conditions, social protection, education, 
vocational training and career development.

Measures should also be developed enabling men and 
women to reconcile their occupational and family obligations.
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Information, Consultation and Participation for Workers
17. Information, consultation and participation for workers must be 

developed along appropriate lines, taking account of the practices 
in force in the various Member States.

This shall apply especially in companies or groups of com-
panies having establishments or companies in several Member 
States of the European Community.

18. Such information, consultation and participation must be imple-
mented in due time, particularly in the following cases:

when technological changes which, from the point of view 
of working conditions and work organisation, have major 
implications for the work force are introduced into under-
takings;
in connection with restructuring operations in undertak-
ings or in cases of mergers having an impact on the employ-
ment of workers;
in cases of collective redundancy procedures;
when trans-frontier workers in particular are affected by 
employment policies pursued by the undertaking where 
they are employed.

Health Protection and Safety at the Workplace
19. Every worker must enjoy satisfactory health and safety condi-

tions in his working environment. Appropriate measures must 
be taken in order to achieve further harmonization of conditions 
in this area while maintaining the improvements made.

The measures shall take account, in particular, of the need 
for the training, information, consultation and balanced part-
icipation of workers as regards the risks incurred and the steps 
taken to eliminate or reduce them.

The provisions regarding implementation of the internal 
market shall help to ensure such protection.

Protection of Children and Adolescents
20. Without prejudice to such rules as may be more favourable to 

young people, in particular those ensuring their preparation for 
work through vocational training, and subject to derogations 

•

•

•
•



Appendix 1242

limited to certain light work, the minimum employment age 
must not be lower than the minimum school-leaving age and, in 
any case, not lower than 15 years.

21. Young people who are in gainful employment must receive 
equitable remuneration in accordance with national practice.

22. Appropriate measures must be taken to adjust labour regulations 
applicable to young workers so that their specific needs regarding 
development, vocational training and access to employment  
are met.

The duration of work must, in particular, be limited— 
without it being possible to circumvent this limitation through 
recourse to overtime—and night work prohibited in the case of 
workers of under 18 years of age save in the case of certain jobs 
laid down in national legislation or regulations.

23. Following the end of compulsory education, young people must 
be entitled to receive initial vocational training of a sufficient  
duration to enable them to adapt to the requirements of their 
future working life; for young workers, such training should take 
place during working hours.

Elderly Persons
According to the arrangements applying in each country:
24. Every worker of the European Community must, at the time of  

retirement, be able to enjoy resources affording him or her a  
decent standard of living.

25. Every person who has reached retirement age but who is not en-
titled to a pension or who does not have other means of subsis-
tence, must be entitled to sufficient resources and to medical and 
social assistance specifically suited to his needs.

Disabled Persons
26. All disabled persons, whatever the origin and nature of their 

disablement, must be entitled to additional concrete measures 
aimed at improving their social and professional integration.

These measures must concern, in particular, according to 
the capacities of the beneficiaries, vocational training, ergonom-
ics, accessibility, mobility, means of transport and housing.
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TITLE II. IMPLEMENTATION OF THE CHARTER
27. It is more particularly the responsibility of the Member States, in 

accordance with the national practices, notably through legisla-
tive measures or collective agreements, to guarantee the funda-
mental social rights in this Charter and to implement the social 
measures indispensable to the smooth operation of the internal 
market as part of a strategy of economic and social cohesion.

28.  The European Council invites the Commission to submit as soon 
as possible initiatives which fall within its powers, as provided for 
in the Treaties, with a view to the adoption of legal instruments  
for the effective implementation, as and when the internal 
market is completed, of those rights which come within the 
Community’s area of competence.

29.  The Commission shall establish each year, during the last three 
months, a report on the application of the Charter by the Member 
States and by the European Community.

30.  The report of the Commission shall be forwarded to the European 
Council, the European Parliament and the Economic and Social 
Committee.
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Charter of Fundamental Rights of the  
European Union (2000)*

CHAPTER I. DIGNITY

Article 1. Human Dignity
Human dignity is inviolable. It must be respected and protected.

Article 2. Right to Life
1. Everyone has the right to life.
2. No one shall be condemned to the death penalty, or executed.

Article 3. Right to the Integrity of the Person
1. Everyone has the right to respect for his or her physical and 

mental integrity.
2. In the fields of medicine and biology, the following must be 

respected in particular:
the free and informed consent of the person concerned, 
according to the procedures laid down by law,

•

* http://eur-lex.europa.eu/ © European Communities
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the prohibition of eugenic practices, in particular those 
aiming at the selection of persons,
the prohibition on making the human body and its parts as 
such a source of financial gain,
the prohibition of the reproductive cloning of human 
beings.

Article 4. Prohibition of Torture and Inhuman or Degrading 
Treatment or Punishment
No one shall be subjected to torture or to inhuman or degrading treat-
ment or punishment.

Article 5. Prohibition of Slavery and Forced Labour
1. No one shall be held in slavery or servitude.
2. No one shall be required to perform forced or compulsory 

labour.
3. Trafficking in human beings is prohibited.

CHAPTER II. FREEDOMS

Article 6. Right to Liberty and Security
Everyone has the right to liberty and security of person.

Article 7. Respect for Private and Family Life
Everyone has the right to respect for his or her private and family life, 
home and communications.

Article 8. Protection of Personal Data
1. Everyone has the right to the protection of personal data 

concerning him or her.
2. Such data must be processed fairly for specified purposes and 

on the basis of the consent of the person concerned or some 
other legitimate basis laid down by law. Everyone has the right of 
access to data which has been collected concerning him or her, 
and the right to have it rectified.

3. Compliance with these rules shall be subject to control by an 
independent authority.

•

•

•
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Article 9. Right to Marry and Right to Found a Family
The right to marry and the right to found a family shall be guaranteed 
in accordance with the national laws governing the exercise of these 
rights.

Article 10. Freedom of Thought, Conscience and Religion
1. Everyone has the right to freedom of thought, conscience and 

religion. This right includes freedom to change religion or belief 
and freedom, either alone or in community with others and in 
public or in private, to manifest religion or belief, in worship, 
teaching, practice and observance.

2. The right to conscientious objection is recognised, in accordance 
with the national laws governing the exercise of this right.

Article 11. Freedom of Expression and Information
1. Everyone has the right to freedom of expression. This right shall 

include freedom to hold opinions and to receive and impart 
information and ideas without interference by public authority 
and regardless of frontiers.

2. The freedom and pluralism of the media shall be respected.

Article 12. Freedom of Assembly and of Association
1. Everyone has the right to freedom of peaceful assembly and to 

freedom of association at all levels, in particular in political, trade 
union and civic matters, which implies the right of everyone to 
form and to join trade unions for the protection of his or her 
interests.

2. Political parties at Union level contribute to expressing the 
political will of the citizens of the Union.

Article 13. Freedom of the Arts and Sciences
The arts and scientific research shall be free of constraint. Academic 
freedom shall be respected.

Article 14. Right to Education
1. Everyone has the right to education and to have access to voc-

ational and continuing training.
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2. This right includes the possibility to receive free compulsory 
education.

3. The freedom to found educational establishments with due 
respect for democratic principles and the right of parents to ensure 
the education and teaching of their children in conformity with 
their religious, philosophical and pedagogical convictions shall 
be respected, in accordance with the national laws governing the 
exercise of such freedom and right.

Article 15. Freedom to Choose an Occupation and Right to Engage 
in Work
1. Everyone has the right to engage in work and to pursue a freely 

chosen or accepted occupation.
2. Every citizen of the Union has the freedom to seek employment, 

to work, to exercise the right of establishment and to provide 
services in any Member State.

3. Nationals of third countries who are authorised to work in the 
territories of the Member States are entitled to working conditions 
equivalent to those of citizens of the Union.

Article 16. Freedom to Conduct a Business
The freedom to conduct a business in accordance with Community 
law and national laws and practices is recognised.

Article 17. Right to Property
1. Everyone has the right to own, use, dispose of and bequeath his 

or her lawfully acquired possessions. No one may be deprived 
of his or her possessions, except in the public interest and in the 
cases and under the conditions provided for by law, subject to 
fair compensation being paid in good time for their loss. The use 
of property may be regulated by law in so far as is necessary for 
the general interest.

2. Intellectual property shall be protected.

Article 18. Right to Asylum
The right to asylum shall be guaranteed with due respect for the rules 
of the Geneva Convention of 28 July 1951 and the Protocol of 31 January 
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1967 relating to the status of refugees and in accordance with the 
Treaty establishing the European Community.

Article 19. Protection in the Event of Removal, Expulsion or 
Extradition
1. Collective expulsions are prohibited.
2. No one may be removed, expelled or extradited to a State where 

there is a serious risk that he or she would be subjected to the 
death penalty, torture or other inhuman or degrading treatment 
or punishment.

CHAPTER III. EQUALITY

Article 20. Equality before the Law
Everyone is equal before the law.

Article 21. Non-Discrimination
1. Any discrimination based on any ground such as sex, race, colour, 

ethnic or social origin, genetic features, language, religion or 
belief, political or any other opinion, membership of a national 
minority, property, birth, disability, age or sexual orientation 
shall be prohibited.

2. Within the scope of application of the Treaty establishing the 
European Community and of the Treaty on European Union, and 
without prejudice to the special provisions of those Treaties, any 
discrimination on grounds of nationality shall be prohibited.

Article 22. Cultural, Religious and Linguistic Diversity
The Union shall respect cultural, religious and linguistic diversity.

Article 23. Equality between Men and Women
Equality between men and women must be ensured in all areas, 
including employment, work and pay. The principle of equality shall 
not prevent the maintenance or adoption of measures providing for 
specific advantages in favour of the under-represented sex.

Article 24. The Rights of the Child
1. Children shall have the right to such protection and care as is 

necessary for their well-being. They may express their views 
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freely. Such views shall be taken into consideration on matters 
which concern them in accordance with their age and maturity.

2. In all actions relating to children, whether taken by public 
authorities or private institutions, the child’s best interests must 
be a primary consideration.

3. Every child shall have the right to maintain on a regular basis 
a personal relationship and direct contact with both his or her 
parents, unless that is contrary to his or her interests.

Article 25. The Rights of the Elderly
The Union recognises and respects the rights of the elderly to lead  
a life of dignity and independence and to participate in social and 
cultural life.

Article 26. Integration of Persons with Disabilities
The Union recognises and respects the right of persons with disabili-
ties to benefit from measures designed to ensure their independence, 
social and occupational integration and participation in the life of the 
community.

CHAPTER IV. SOLIDARITY

Article 27. Workers’ Right to Information and Consultation within 
the Undertaking
Workers or their representatives must, at the appropriate levels, be 
guaranteed information and consultation in good time in the cases 
and under the conditions provided for by Community law and 
national laws and practices.

Article 28. Right of Collective Bargaining and Action
Workers and employers, or their respective organisations, have, in 
accordance with Community law and national laws and practices, the 
right to negotiate and conclude collective agreements at the appro-
priate levels and, in cases of conflicts of interest, to take collective 
action to defend their interests, including strike action.

Article 29. Right of Access to Placement Services
Everyone has the right of access to a free placement service.
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Article 30. Protection in the Event of Unjustified Dismissal
Every worker has the right to protection against unjustified dismissal, 
in accordance with Community law and national laws and practices.

Article 31. Fair and Just Working Conditions
1. Every worker has the right to working conditions which respect 

his or her health, safety and dignity.
2. Every worker has the right to limitation of maximum working 

hours, to daily and weekly rest periods and to an annual period 
of paid leave.

Article 32. Prohibition of Child Labour and Protection of  Young 
People at Work
The employment of children is prohibited. The minimum age of 
admission to employment may not be lower than the minimum 
school-leaving age, without prejudice to such rules as may be more 
favourable to young people and except for limited derogations.

Young people admitted to work must have working conditions 
appropriate to their age and be protected against economic exploita-
tion and any work likely to harm their safety, health or physical, mental, 
moral or social development or to interfere with their education.

Article 33. Family and Professional Life
1. The family shall enjoy legal, economic and social protection.
2. To reconcile family and professional life, everyone shall have the 

right to protection from dismissal for a reason connected with 
maternity and the right to paid maternity leave and to parental 
leave following the birth or adoption of a child.

Article 34. Social Security and Social Assistance
1. The Union recognises and respects the entitlement to social 

security benefits and social services providing protection in cases 
such as maternity, illness, industrial accidents, dependency or 
old age, and in the case of loss of employment, in accordance 
with the rules laid down by Community law and national laws 
and practices.

2. Everyone residing and moving legally within the European 
Union is entitled to social security benefits and social advantages 
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in accordance with Community law and national laws and 
practices.

3. In order to combat social exclusion and poverty, the Union 
recognises and respects the right to social and housing assistance 
so as to ensure a decent existence for all those who lack sufficient 
resources, in accordance with the rules laid down by Community 
law and national laws and practices.

Article 35. Health Care
Everyone has the right of access to preventive health care and the 
right to benefit from medical treatment under the conditions estab-
lished by national laws and practices. A high level of human health 
protection shall be ensured in the definition and implementation of 
all Union policies and activities.

Article 36. Access to Services of General Economic Interest
The Union recognises and respects access to services of general eco-
nomic interest as provided for in national laws and practices, in 
accordance with the Treaty establishing the European Community,  
in order to promote the social and territorial cohesion of the Union.

Article 37. Environmental Protection
A high level of environmental protection and the improvement of the 
quality of the environment must be integrated into the policies of  
the Union and ensured in accordance with the principle of sustain-
able development.

Article 38. Consumer Protection
Union policies shall ensure a high level of consumer protection.

CHAPTER V. CITIZENS’ RIGHTS

Article 39. Right to Vote and to Stand as a Candidate at Elections to 
the European Parliament
1. Every citizen of the Union has the right to vote and to stand as a 

candidate at elections to the European Parliament in the Member 
State in which he or she resides, under the same conditions as 
nationals of that State.
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2. Members of the European Parliament shall be elected by direct 
universal suffrage in a free and secret ballot.

Article 40. Right to Vote and to Stand as a Candidate at Municipal 
Elections
Every citizen of the Union has the right to vote and to stand as a can-
didate at municipal elections in the Member State in which he or she 
resides under the same conditions as nationals of that State.

Article 41. Right to Good Administration
1. Every person has the right to have his or her affairs handled 

impartially, fairly and within a reasonable time by the institutions 
and bodies of the Union.

2. This right includes:
the right of every person to be heard, before any individual 
measure which would affect him or her adversely is taken;
the right of every person to have access to his or her file, 
while respecting the legitimate interests of confidentiality 
and of professional and business secrecy;
the obligation of the administration to give reasons for its 
decisions.

3. Every person has the right to have the Community make good 
any damage caused by its institutions or by its servants in the 
performance of their duties, in accordance with the general 
principles common to the laws of the Member States.

4. Every person may write to the institutions of the Union in one 
of the languages of the Treaties and must have an answer in the 
same language.

Article 42. Right of Access to Documents
Any citizen of the Union, and any natural or legal person residing or 
having its registered office in a Member State, has a right of access to 
European Parliament, Council and Commission documents.

Article 43. Ombudsman
Any citizen of the Union and any natural or legal person residing or 
having its registered office in a Member State has the right to refer to 
the Ombudsman of the Union cases of maladministration in the 

•

•

•
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activities of the Community institutions or bodies, with the exception 
of the Court of Justice and the Court of First Instance acting in their 
judicial role.

Article 44. Right to Petition
Any citizen of the Union and any natural or legal person residing or 
having its registered office in a Member State has the right to petition 
the European Parliament.

Article 45. Freedom of Movement and of Residence
1.  Every citizen of the Union has the right to move and reside freely 

within the territory of the Member States.
2.  Freedom of movement and residence may be granted, in accor-

dance with the Treaty establishing the European Community, to 
nationals of third countries legally resident in the territory of a 
Member State.

Article 46. Diplomatic and Consular Protection
Every citizen of the Union shall, in the territory of a third country in 
which the Member State of which he or she is a national is not repre-
sented, be entitled to protection by the diplomatic or consular author-
ities of any Member State, on the same conditions as the nationals of 
that Member State.

CHAPTER VI. JUSTICE

Article 47. Right to an Effective Remedy and to a Fair Trial
Everyone whose rights and freedoms guaranteed by the law of the 
Union are violated has the right to an effective remedy before a tri-
bunal in compliance with the conditions laid down in this Article.

Everyone is entitled to a fair and public hearing within a reason-
able time by an independent and impartial tribunal previously 
established by law. Everyone shall have the possibility of being 
advised, defended and represented.

Legal aid shall be made available to those who lack sufficient 
resources in so far as such aid is necessary to ensure effective access 
to justice.
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Article 48. Presumption of Innocence and Right of Defence
1. Everyone who has been charged shall be presumed innocent 

until proved guilty according to law.
2. Respect for the rights of the defence of anyone who has been 

charged shall be guaranteed.

Article 49. Principles of Legality and Proportionality of Criminal 
Offences and Penalties
1. No one shall be held guilty of any criminal offence on account of 

any act or omission which did not constitute a criminal offence 
under national law or international law at the time when it 
was committed. Nor shall a heavier penalty be imposed than 
that which was applicable at the time the criminal offence was 
committed. If, subsequent to the commission of a criminal 
offence, the law provides for a lighter penalty, that penalty shall 
be applicable.

2. This Article shall not prejudice the trial and punishment of any 
person for any act or omission which, at the time when it was 
committed, was criminal according to the general principles 
recognised by the community of nations.

3. The severity of penalties must not be disproportionate to the 
criminal offence.

Article 50. Right not to be Tried or Punished Twice in Criminal 
Proceedings for the Same Criminal Offence
No one shall be liable to be tried or punished again in criminal pro-
ceedings for an offence for which he or she has already been finally 
acquitted or convicted within the Union in accordance with the law.

CHAPTER VII. GENERAL PROVISIONS

Article 51. Scope
1. The provisions of this Charter are addressed to the institutions 

and bodies of the Union with due regard for the principle of 
subsidiarity and to the Member States only when they are 
implementing Union law. They shall therefore respect the rights, 
observe the principles and promote the application thereof in 
accordance with their respective powers.
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2. This Charter does not establish any new power or task for the 
Community or the Union, or modify powers and tasks defined by 
the Treaties.

Article 52. Scope of Guaranteed Rights
1. Any limitation on the exercise of the rights and freedoms 

recognised by this Charter must be provided for by law and 
respect the essence of those rights and freedoms. Subject to the 
principle of proportionality, limitations may be made only if they 
are necessary and genuinely meet objectives of general interest 
recognised by the Union or the need to protect the rights and 
freedoms of others.

2. Rights recognised by this Charter which are based on the 
Community Treaties or the Treaty on European Union shall be 
exercised under the conditions and within the limits defined by 
those Treaties.

3. In so far as this Charter contains rights which correspond to 
rights guaranteed by the Convention for the Protection of 
Human Rights and Fundamental Freedoms, the meaning and 
scope of those rights shall be the same as those laid down by 
the said Convention. This provision shall not prevent Union law 
providing more extensive protection.

Article 53. Level of Protection
Nothing in this Charter shall be interpreted as restricting or adversely 
affecting human rights and fundamental freedoms as recognised, in 
their respective fields of application, by Union law and international 
law and by international agreements to which the Union, the 
Community or all the Member States are party, including the European 
Convention for the Protection of Human Rights and Fundamental 
Freedoms, and by the Member States’ constitutions.

Article 54. Prohibition of Abuse of Rights
Nothing in this Charter shall be interpreted as implying any right to 
engage in any activity or to perform any act aimed at the destruction 
of any of the rights and freedoms recognised in this Charter or at their 
limitation to a greater extent than is provided for herein.
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The Common Principles of Flexicurity (2007)*

(1) Flexicurity is a means to reinforce the implementation of the 
Lisbon Strategy, create more and better jobs, modernise labour 
markets, and promote good work through new forms of flexibility 
and security to increase adaptability, employment and social 
cohesion.

(2) Flexicurity involves the deliberate combination of flexible and 
reliable contractual arrangements, comprehensive lifelong 
learning strategies, effective active labour market policies, and 
modern, adequate and sustainable social protection systems.

(3) Flexicurity approaches are not about one single labour market or 
working life model, nor about a single policy strategy: they should 
be tailored to the specific circumstances of each Member State. 
Flexicurity implies a balance between rights and responsibilities 
of all concerned. Based on the common principles, each Member 
State should develop its own flexicurity arrangements. Progress 
should be effectively monitored.

* http://register.consilium.europa.eu © European Communities,  
2000–2008. Please note that any references contained in the register are 
not legally binding. Only legal acts published in the Official Journal of the 
European Union are binding.
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(4) Flexicurity should promote more open, responsive and inclusive 
labour markets overcoming segmentation. It concerns both those 
in work and those out of work. The inactive, the unemployed, 
those in undeclared work, in unstable employment, or at the 
margins of the labour market need to be provided with better 
opportunities, economic incentives and supportive measures 
for easier access to work or stepping-stones to assist progress 
into stable and legally secure employment. Support should 
be available to all those in employment to remain employable, 
progress and manage transitions both in work and between jobs.

(5) Internal (within the enterprise) as well as external flexicurity 
are equally important and should be promoted. Sufficient con-
tractual flexibility must be accompanied by secure transitions 
from job to job. Upward mobility needs to be facilitated, as well 
as between unemployment or inactivity and work. High-quality 
and productive workplaces, good organisation of work, and con-
tinuous upgrading of skills are also essential. Social protection 
should provide incentives and support for job transitions and for 
access to new employment.

(6) Flexicurity should support gender equality, by promoting equal 
access to quality employment for women and men and offering 
measures to reconcile work, family and private life.

(7) Flexicurity requires a climate of trust and broadly-based dialogue 
among all stakeholders, where all are prepared to take the 
responsibility for change with a view to socially balanced policies. 
While public authorities retain an overall responsibility, the 
involvement of social partners in the design and implementation 
of flexicurity policies through social dialogue and collective 
bargaining is of crucial importance.

(8) Flexicurity requires a cost effective allocation of resources and 
should remain fully compatible with sound and financially 
sustainable public budgets. It should also aim at a fair distribution 
of costs and benefits, especially between businesses, public 
authorities and individuals, with particular attention to the 
specific situation of SMEs.
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