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Introduction

Access to justice. is simply the ability to seek and obtain a remedy through a formal or informal
justice system and or institution. This is a right which emanates from human rights standards that
require for there to be equality for all before the law, the right to be treated fairly by any tribunal
among others. The constitution of United Republic of Tanzania of 1977 as amended from time to
time [CAP 2 R.E 2002] guarantees equality before the law and equal protection before the law as
provided for under Article 13(1). The right of the people of Tanzania to access justice is faced with
myriad challenges. These challenges are either systemic and in some cases they are structural.
Some of the challenges emanate from those who are supposed or who are seeking to access justice,
others from those who are dispensing or are supposed to dispense justice and allied services.

Challenges in strengthening access to justice in Tanzania

There are a number of challenges that are attributed to those who seek to access justice. Lack of
knowledge on the legal landscape and justice system in general is a problem that many of the users
would be users face. In theory the role of dispensing justice is that of the judiciary, this is one of
the three pillars of a democratic state. The judiciary is charged with the responsibility of
interpreting laws and adjudicate over disputes. This arm of the state that is supposed to dispense
justice is arranged in hierarchy from the primary court to the court of appeal. The lowest court of
the land is the Primary Court that is where in most cases from a normal citizen “Mwananchi”
would most likely seek justice, it is also important to consider that a lot of people use traditional
and informal means such as their clan meetings, ten cell leaders, round table discussion, village
chairman and so many to seek justice, over small matters. The procedures in the Primary Court are
supposed to be simple and to a minimum for the parties represent themselves. The law provides
that there should be a Primary Court in every district as a measure to bring the courts closer to the
people. In reality a district is too large an area to be serviced by a single court so there are several
courts within the district, however there are still seriously consideration of the fact that majority
of the population still has to travel long distances to reach the courts. Although sometimes the
Primary Court may lack the technicalities in procedure something’s led to justice at sometimes in
the courts but this does not justify the lack of representative at this level, since Primary Courts
have the potential to deprive a person of their liberty. Representative need not be advocates who
are not only few but also expensive. There is growing paralegalism which if properly nurtured and
regulated could prove to be valuable in ensuring that even in the lower courts and in remote areas
where advocates may not be available people receive some form of legal representation.
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Which brings us to the issue of inadequate legal representation. If access to justice includes not
only the right to seek and obtain remedy but also to have equal protection under the law; then it is
obvious that the right to legal representation is an essential component of any effort to strengthen
access to justice. The situation in Tanzania leaves a lot to be desired, currently the Roll of
Advocates stands at thousands of advocates (both dead and alive as well as those who are not in
active practice) that is supposed to serve the whole a lot of the 61 million plus of Tanzanians. To
make matters worse most of the advocates work in urban Centre’s, while a substantial number
does not even engage in active practice. Therefore while there is a need to increase the number of
advocates in Tanzania, there is also need to consider the realization that quantity does not always
translate to quality, neither does it translate to availability of services on the ground especially in
rural areas. There’s also the issue of most people who need legal services not being able to afford
legal fees that are on the high side, coupled with the fact that majority of the legal aid providers
are in big cities and town centres. This places majority of the citizens at a disadvantage in terms
of getting legal services, especially those who live in the periphery and might only have paralegals
to rely upon.

For there to be access to justice there is need for an independent judiciary. It is trite knowledge
that for a judiciary to be able to dispense justice, be trusted and accepted by the people (have
legitimacy) it must be able to be to do its work with a high degree of impartiality. This will and
can only be possible if the judiciary is independent. Although the article 107A and 107B of the
Constitution of the URT provides for the independence of the judiciary in Tanzania, there are still
challenges in so far as the extent to which the judiciary is really independent. The judiciary in
Tanzania is faced with various challenges among others there is resources to enable it to perform
its functions. In 2012, the Chief Justice of Tanzania told the annual meeting of the Tanganyika
Law Society that there were only 1,105 primary courts in the country, of those only 628 had
magistrates that were permanently stationed. Reform in the judiciary has been a key part of the
Legal Sector Reform Programme (LSRP) which is being wound up. During the lifetime of the
LSRP there was an increase of High Court Registries, appointment of judges both of the High
Court and justices of the Court of appeal, construction of and rehabilitation of court houses among
many other things. One of the ways to foster access to justice at a greater level is by ensuring that
there is necessary infrastructure and human resources to dispense justice in all areas of the country
this requires prioritization of budgetary allocations as well as monitoring and evaluation.

Access to justice is not only affected by what goes on in the judiciary, it is also affected by what
goes on in the other parts of the system. In criminal justice for instance the work of the police, the
prosecutors and correction institutions greatly informs the work of the judiciary. These other
organs and institutions are also affected by the lack of resources that the judiciary also finds itself
in and at times even worse. There is a problem with coordination among the law enforcement
agencies, the police, the director of public prosecution, the courts, the prisons and the social
welfare department. All these are involved in the dispensation of criminal justice at one level or
another of the due process of law. This lack of effective coordination, coupled with problems
within each organ or institutions makes it even more difficult for an ordinary citizen to access
justice. A good example is when a person who has been sentenced to a prison term and is seeking
to appeal and the prison authorities are unable to make follow up on behalf of the prisoner due to



lack of fuel or transport while the court may also delay in the issuing court records due to lack of
equipment and or poor record keeping.

The justice system needs not only to efficient but also effective, the old adage is justice must not
only be done it must be seen to be done. This means the population needs to believe in the justice
sector for them to see justice is done. A persistent problem in this country has been mob justice
that in many cases people justify by blaming justice sector institutions for failure to do their work.
While in some cases this might be justified, in others it is simply a lack of knowledge of the laws
and procedures, many people do not know the procedures of obtaining police bail or even the
possibility of the obtaining the same, thus, when an alleged criminal is released by the police on
bail there is usually blame on corruption on part of the police which in turn leads the people to
think it is better to deal with criminals in their own way since criminals will be released anyhow.
This is also a problem that leads to overcrowding of prisons since most people (including the
officials) see incarceration as the only punishment thus limiting the use of community service and
parole.

Access to justice is an integral part of any democratic society as is the corner stone of the rule of
law and good governance and human rights. Governance or good governance is an important
element in giving people confidence in their country and government, facilitating for them the
public and private space to thrive, grow, innovate and most of all hope in a better future. In the
first instance governance is about establishing policies, laws and institutional arrangements that
allow people to thrive and in safely, fairly and justly getting their livehoods. It must be about
justice at the economic level. This is reflected in cluster three of the National Strategy for Growth
and Reduction Poverty (NSGRP or as commonly known as MKUKUTA) which is about
Governance and accountability. The goals among others in this cluster are to ensure that the rights
of the poor and vulnerable groups are protected and promoted in the justice system and to effective
public service framework in place to provide foundation for service delivery improvements and
poverty reduction. This basically means access to justice also needs to be looked from the point of
view of governance and the various challenges it poses. However, the challenges also need to be
looked at from the point of view of seeking holistic solutions.

Conclusion

Access to justice should not be a mantra that is chanted by those in the legal sector or in civil
society to justify their various projects. Access to justice is a right that needs to be realized by all
for Tanzania to even consider itself a democratic society. While challenges are many there are also
various solutions that can ensure that there is an increase in access. The constitution has the basic
requirements of what this right should entail, there are however lacunas in various places like the
guarantee of the right to legal representation including legal aid and the rights of people who are
in conflict with the law and those that are incarcerated. The constitutional making process that is
underway should also be used as a process to foster the right of access to justice both from an
institutional/structural level as well as a practical level.



