Comprehensive Legal Study on the
Consequences of Non-Appearance of
Parties Under Order IX of the Code of
Civil Procedure, 1908

The Code of Civil Procedure, 1908 (CPC), serves as the procedural backbone of the
Indian civil justice system, balancing the competing demands of judicial efficiency and
the fundamental right to be heard. Within this legislative scheme, Order IX occupies a
critical position, governing the appearance of parties and the substantive consequences
that follow their absence. The provisions of Order IX are not merely technical rules of
conduct; they are the practical manifestation of the principle of audi alteram partem,
ensuring that no individual is deprived of property or legal status without a fair
opportunity to contest the claims brought against them." This study provides an
exhaustive examination of the legal mechanisms triggered by the non-appearance of
litigants, the hierarchical remedies available to aggrieved parties, and the evolving
judicial interpretation of discretionary powers exercised by the courts.

The Legislative Intent and Philosophical Foundations
of Order IX

The primary objective of Order IX is to provide a structured timeline for the progression
of a civil suit from the moment a defendant is summoned to the point of final
adjudication. Procedural law, as observed by the Supreme Court of India, is the
"handmaid of justice," designed to facilitate the resolution of disputes rather than to
serve as a trap for the unwary or a tool for the imposition of penalties." The rules under
Order IX are grounded in natural justice, which dictates that judicial decisions should not
be reached "behind the backs" of the parties involved.! However, this principle is
balanced against the court's duty to prevent the abuse of process and to ensure that
litigation does not remain in a state of indefinite suspense due to the negligence or
dilatory tactics of a party.3

The appearance of parties is mandated by Rule 1 of Order IX, which stipulates that the
plaintiff and the defendant must be in attendance, either in person or through their
authorized pleaders, on the day fixed in the summons.? This rule establishes the
threshold for the court's active engagement with the merits of the case. When this
attendance fails, the code provides a bifurcated path of consequences depending on
which party has defaulted and whether the service of process was correctly
effectuated.?



Procedural Divergence: Plaintiff’s Default versus
Defendant’s Default

The Code of Civil Procedure distinguishes sharply between the absence of the person
who initiated the litigation (the plaintiff) and the person who is called to answer it (the
defendant). This distinction is rooted in the adversarial nature of the suit; the plaintiff, as
the dominus litis, bears the initial burden of prosecuting the claim, while the defendant is
entitled to a fair notice before any adverse order is passed.®

The Non-Appearance of the Plaintiff (Rule 8)

Rule 8 of Order IX addresses the situation where the defendant appears but the plaintiff
fails to do so when the suit is called for hearing. In such instances, the court is generally
required to dismiss the suit.® The rationale behind this rule is that the plaintiff's absence
indicates an abandonment of the cause of action. If the court were to allow the suit to
continue in the plaintiff's absence, it would result in a waste of judicial resources and
unnecessary harassment of the defendant who has complied with the court's
summons.®

There is a significant exception to this mandatory dismissal: if the defendant admits the
claim or a portion of it, the court shall pass a decree against the defendant based on
that admission and dismiss only the remaining part of the suit.® This ensures that the
plaintiff's absence does not result in the forfeiture of a claim that the defendant
themselves acknowledges to be valid.

The legal consequence of a dismissal under Rule 8 is particularly stringent. Rule 9
provides that where a suit is wholly or partly dismissed under Rule 8, the plaintiff is
expressly precluded from bringing a fresh suit on the same cause of action.® This bar is
intended to achieve finality in litigation. The plaintiff's only recourse is to apply for an
order to set the dismissal aside by demonstrating "sufficient cause" for their non-
appearance.?

The Non-Appearance of the Defendant (Rule 6)

When the plaintiff appears but the defendant does not, the procedure is governed by
Rule 6. Unlike the mandatory dismissal seen in Rule 8, Rule 6 focuses on the validity of
the service of summons. The court must satisfy itself that the defendant was aware of
the proceedings before taking the drastic step of proceeding in their absence.?

|Scenario under Rule 6 ||Mandatory Procedural Response |
Summons duly served in The Court may make an order that the suit shall be
sufficient time heard ex-parte.3

The Court shall direct a second summons to be

Summons not duly served .
y issued and served.”




|Scenario under Rule 6 ||Mandatory Procedural Response |

Summons served but with The Court shall postpone the hearing and fix a future
insufficient time to appear date, giving notice to the defendant.®

Failure of service due to The Court shall order the plaintiff to pay the costs
plaintiff's default occasioned by the postponement.®

The power to proceed ex-parte under Rule 6(1)(a) is discretionary. Even if the
defendant is absent, the court is not bound to grant the plaintiff a decree automatically.
The plaintiff must still prove the allegations in the plaint through evidence, as the court
retains the duty to ensure that the claim is legally sound and factually supported.*

The Ex-Parte Decree: Nature, Weight, and Contrast
with Contested Decrees

An ex-parte decree is a formal expression of an adjudication that, so far as regards the
court expressing it, conclusively determines the rights of the parties with regard to all or
any of the matters in controversy, rendered in the absence of the defendant.’® It is a
"decree in absentia," but it is not a "lesser" decree in terms of its legal enforceability or
status.®

Jurisprudential Status and Legal Weight

An ex-parte decree carries the same weight as a contested decree passed after a full
trial.?% It operates as res judicata between the parties on the matters decided,
preventing the re-litigation of the same issues in a subsequent suit.'? For the purposes
of execution under Order XXI, an ex-parte decree is treated with the same judicial
sanctity as a contested one. A judgment-debtor cannot evade the consequences of an
ex-parte decree simply because they were absent; they must actively seek to have the
decree set aside or challenged through the prescribed legal channels.?°

The underlying "judgment" for an ex-parte decree must still comply with the
requirements of Section 2(9) of the CPC. The court is required to provide a concise
statement of the case, the points for determination, the decision thereon, and the
reasons for such decision.'® A casual or unreasoned judgment, even in an ex-parte
proceeding, is considered a failure of the judicial process and can be a ground for
setting aside the decree in appeal.’®

Comparison: Ex-Parte vs. Contested Decrees

While the executionary weight is identical, the procedural characteristics and the
available remedies differ significantly:



|Featu re ||Contested Decree

||Ex-Parte Decree

Oriain Pronounced after hearing both Pronounced in the absence of the
9 parties.'® defendant.?

Trial Court Review under Section 114 or Application under Order IX Rule 13

Remedy Order XLVII.2 to set aside.?

Appellate Errors of law or fact in the Merits of the case AND propriety

Grounds findings.?° of the ex-parte order.?¢

Burden of Distributed according to the Primarily on the plaintiff to prove

Proof Evidence Act. the case prima facie."’

Res Judicata Applies tp aII.lsgues d2|1rectly and Appllgs to a.II findings 2(233ent|al to

substantially in issue. sustain the judgment.

The Doctrine of 'Sufficient Cause’' in Order IX Rule 13

The remedy provided to a defendant against an ex-parte decree is primarily found in
Rule 13 of Order IX. A defendant may apply to the court that passed the decree to have
it set aside by establishing one of two grounds: that the summons was not duly served,
or that they were prevented by any "sufficient cause" from appearing when the suit was

called for hearing.*

Interpretation and Scope

The term "sufficient cause" is the legislative expression of judicial discretion. It has not
been defined in the CPC, as the legislature intended for it to remain a flexible and
elastic concept capable of being applied to the diverse realities of human life.?* In the
landmark case of Parimal v. Veena @ Bharti, the Supreme Court defined "sufficient" as
"adequate" or "enough" to answer the purpose intended, viewed from the standpoint of

a reasonable and cautious man.?’

The fundamental test applied by the courts is whether the defendant honestly and
sincerely intended to remain present and did their best to do so0.% If the absence was
not deliberate or mala fide, the court usually leans toward a liberal construction to
ensure that the case is decided on its merits rather than by a "snap decision"."

Practical Application: What Constitutes Sufficient Cause?

The determination of sufficient cause is a question of fact depending on the
circumstances of each case.? Jurisprudence has categorized various situations into
those that typically satisfy the court and those that demonstrate a lack of diligence.

|Grounds Considered 'Sufficient’

||Grounds Generally NOT 'Sufficient’

date.b

Bona fide mistake in noting the hearing

Gross negligence or intentional delay.3




|Grounds Considered 'Sufficient’ ||Grounds Generally NOT 'Sufficient’ |

Serious iliness of the party or their Counsel being busy in another court without
counsel.® arrangement. 6
IDeath or bereavement in the family.’®  |[Mere high valuation of the suit. 6 |

Failure of the postal system or incorrect

address service 2 Intentional avoidance of summons.33

Mere thinking the case would not be

Strikes by advocates or local curfews.'® called. 16

Ignorance of the law or procedural
requirements.

One of the most litigated areas involves the negligence of an advocate. The Supreme
Court has repeatedly held that a litigant should not suffer for the mistakes or deliberate
omissions of their legal representative, provided the litigant themselves has acted in
good faith.'” In Banwari Lal v. Chando Devi, the court emphasized that justice must
prevail over technical lapses, especially when the delay in applying to set aside the
decree is bona fide.3¢

Imprisonment or force majeure events.'®

The Mandatory Proviso to Rule 13

A critical limitation on the court's power to set aside an ex-parte decree is the second
proviso to Rule 13. It stipulates that no court shall set aside a decree merely on the
ground of an irregularity in the service of summons if it is satisfied that the defendant
had actual notice of the date of hearing and had sufficient time to appear and answer
the claim.3® This proviso is mandatory and prevents defendants from using minor
procedural flaws as a shield to reopen cases they were fully aware of.3°

Hierarchy of Remedies and the Interplay of Provisions

A defendant against whom an ex-parte decree has been passed is not limited to a Rule
13 application. The CPC provides several concurrent and consecutive remedies, and
understanding their interplay is essential for effective legal practice.?

1. Application under Order IX Rule 13

This is the primary remedy, filed in the court that passed the decree. It focuses strictly
on the reasons for non-appearance.?° If the application is dismissed, the defendant can
appeal that dismissal under Order XLIII Rule 1(d).?°

2. Regular Appeal under Section 96(2)

Every original ex-parte decree is appealable under Section 96(2). This is a substantive
right that allows the defendant to challenge the judgment on its merits.'® The defendant



can argue that even on the based on the plaintiff's evidence, no decree should have
been passed.*

3. The Doctrine of Merger

The concurrent nature of these remedies is subject to the doctrine of merger. If an
appeal under Section 96(2) is filed and subsequently dismissed by the appellate court,
the trial court's ex-parte decree merges with the appellate decree. Consequently, the
trial court loses jurisdiction to entertain or decide an application under Order IX Rule
13.26 However, if the Rule 13 application is decided first, its outcome does not
necessarily bar the appeal on merits, although the defendant cannot re-agitate the
"sufficient cause" for non-appearance in the first appeal if they have already lost that
issue in a specialized appeal against the Rule 13 dismissal.?’

4. Review, Revision, and Suit for Fraud

« Review: Under Order XLVII Rule 1, a defendant can seek a review if there is an
"error apparent on the face of the record".?

e Revision: Under Section 115, a revision can be filed in the High Court if the
subordinate court has failed to exercise jurisdiction or has acted with material
irregularity, provided no appeal lies against the order.?

« Suit for Fraud: A separate suit can be instituted if the ex-parte decree was
obtained by the plaintiff through active fraud (e.g., by ensuring the summons was
served on a wrong person by collusion).?

Landmark Precedents and Recent Judicial Trends

The Supreme Court has consistently refined the application of Order IX, shifting from a
formalistic approach to one that prioritizes substantial justice.

1. Sangram Singh v. Election Tribunal, Kotah (1955)

In this foundational ruling, the Supreme Court explained that there is no such thing as a
formal "ex-parte order" during a trial that forever bars a defendant's participation.! The
court clarified that an order to proceed ex-parte is merely a statement of fact in the
minutes of the proceeding. If a defendant appears at an adjourned hearing, they cannot
"set back the hands of the clock" without showing "good cause" under Rule 7, but they
are absolutely entitled to participate in the proceedings from that point onward without
setting aside any previous order.’

2. Arjun Singh v. Mohindra Kumar (1964)
The court in Arjun Singh drew a sharp distinction between the "good cause" required

under Rule 7 to be relegated to an earlier position and the "sufficient cause" required
under Rule 13 to set aside a decree.® It held that Rule 7 applies only when the hearing



of the suit is still ongoing. If the hearing is completed and the case is only posted for
judgment, the defendant has no right to intervene under Rule 7; their only remedy is
Rule 13 after the decree is pronounced.*4

3. Parimal v. Veena @ Bharti (2011)

This case is the modern authority on "sufficient cause" and the service of summons.
The Supreme Court emphasized that the burden of proof lies on the person who claims
they were not served.? It established that under Section 27 of the General Clauses Act
and Section 114 of the Evidence Act, there is a legal presumption that a letter sent by
registered post to the correct address is delivered. If the postman returns it as "refused,"
it is deemed served, and the defendant must provide "evidence of impeccable
character" to rebut this presumption.?’

4. Bhanu Kumar Jain v. Archana Kumar (2004)

The court reinforced the statutory right to appeal under Section 96(2). It held that this
right is not curtailed merely because an application under Order IX Rule 13 was
dismissed.'® However, it established a rule of judicial discipline: if the defendant has
already unsuccessfully challenged the ex-parte order in an appeal against the Rule 13
dismissal, they cannot raise the same procedural grounds again in the regular appeal
against the decree.?®

5. Recent Perspectives (2024—-2025)

Recent judgments have focused on procedural fairness and the condonation of delay. In
Sandhya Ghosh v. Aloke Das (2024) and other contemporary rulings, the courts have
reiterated that the rules of limitation are not meant to destroy rights but to ensure
diligence.3¢ The Supreme Court in 2025 emphasized that an executing court should
generally await the adjudication of a Rule 13 application if the execution of the decree
would render that application infructuous or cause irreparable prejudice to the
defendant.?® Furthermore, the court has clarified that if a delay in filing a Rule 13
application is sufficiently explained within the application itself, the absence of a
separate Section 5 (Limitation Act) application is a mere technicality that should not
defeat the cause of justice.36

Analytical Framework of Judicial Discretion

The exercise of discretion under Order IX is a balancing act between the "ends of
justice" and the "interest of the diligent." The court must consider not only the prejudice
to the absent party but also the inconvenience to the witnesses and the other side.’

The Standard of the Cautious Man



The courts use the "reasonable standard of a cautious man" to evaluate sufficient
cause.?’ This means that the party must show they did not act in a negligent manner or
remain inactive when they should have been vigilant. However, the court's discretion is
not arbitrary; it must be exercised along recognized judicial lines.’

Balancing Table: Judicial Discretion in Order IX

Factor Influencing

Discretion Judicial Leanings

Shorter delays (e.g., $6$ days) are easily condoned if

Duration of Delay explained.

Courts favor parties who approach them with an honest

Bona Fides defense. 30

Often compensated by awarding "adequate costs" to the

Prejudice to Plaintiff olaintiff.15

|Pub|ic Policy ||Courts avoid "snap decisions" and prefer trials on merits.’

Rights of fransferees pendente lite are protected at the

Third-Party Rights Rule 13 stage.48

The socio-economic impact of these rules is also a subject of recent academic and
judicial concern. The imposition of costs as a condition for restoration can be a
significant barrier for impoverished litigants, potentially denying them justice due to
circumstances beyond their control.4” This has led to calls for the implementation of
virtual appearances as a procedural right to mitigate the effects of distance and
poverty.4

Conclusion: Synthesis of Procedural Principles

The study of Order IX of the CPC underscores a fundamental truth of civil
jurisprudence: while the law protects the diligent, it is not deaf to the realities of human
frailty. The distinction between Rule 8 and Rule 6 ensures that litigation is either
concluded when abandoned or carefully advanced when one party is absent. The ex-
parte decree stands as a testament to the court's power to provide finality, yet the
robustness of Rule 13 ensures that this power is not exercised at the cost of the
principles of natural justice.

The jurisprudence of "sufficient cause" has successfully evolved into a flexible tool that
allows courts to rectify genuine mistakes while penalizing gross negligence. As
demonstrated by the Supreme Court from Sangram Singh to the most recent rulings of
2025, the overarching goal remains the same: to ensure that the court remains a forum
for the fair contest of rights. In the evolving landscape of Indian civil law, the focus
continues to shift toward "substantial justice," where technical procedural lapses are
increasingly sidelined in favor of ensuring that every litigant has their day in court. This
dynamic interpretation of Order IX ensures that the Code of Civil Procedure remains a
living document, responsive to the needs of a modern and diverse society.
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