CHAPTER THREE 
LEGAL SYSTEM AND CUSTOMARY LAW
Importance of the Concept of Source in Law: Customary laws, customs or customary practices are material sources of laws.  
The importance of understanding the meaning of source of law lies in two reasons. The first one is for legal research. Whenever there is a gap or an inconsistency in an area of law you need to apply to, you may resort to interpretation. Interpretation may lead you to do some legal research. And legal research in turn may lead to consulting the historical source of materials. The second significance is to understand the issue why a given legal rule is binding. You appreciate that different communities in human history answered the question of the validity of laws quite differently. 
[bookmark: _GoBack]Definition of Customary Law. No uniformly accepted definition of customary law. Different scholars define it in different ways. This is so because custom varies from place to place. As a result it gates different name by different scholars. However, it may be defined as a rule of conduct, which is accepted and governs a group of people. 
In addition to its lack of uniform definition, customary law is given different names by different scholars. Some scholars have referred to customary law as folk law, people’s law, unofficial law, indigenous law or primitive law often implying its inferior positions as compared with the modern western state originated laws.
Other literature, defines mores as involving several sanctions when behavior deviates from the customary rule of the group. Custom is norm of action, percept or rules of conduct, which is generally accepted and practiced by group of people. It is a rule or law set by the people themselves by which they voluntarily accept to govern their actions. A custom can be partial, specific with regard to a certain subject matter or locality or general custom applicable to the country. 
· Customary law is not the mere stipulation of rights and obligation in a particular community but it is the mechanism of resolving dispute.  Customary law is unwritten law and kept in the memory of people or elders. Therefore, when case or dispute arises, the interested party has to ask this people for solution, custom is to society what the law is to the state. 
Each is the expression and realization of men’s insight and ability of the principles of right and justice. Customary law involves spontaneously evolved rules emerging through dispute adjudication.  
Kinds of Custom: All customs which have the force of law are categorized into legal custom and conventional custom. 
Legal custom is one whose legal authority is absolute, and one which in itself possesses the force of law where as conventional custom is one whose authority is conditional on its acceptance and incorporation in agreements between the parties to be bound by it. The binding authority of conventional custom emanates from not because it is in advance incorporated to the law, but because the parties have accepted it as practice.   
The legal requirements that must be fulfilled by conventional custom before it can thus serve as a source of a law and of legal right and obligations is, as opposed to legal custom on which law imposes the requirement of immemorial antiquity whereof there is no memory, no specified duration is legally imposed on conventional custom. 
But what is required is that in the point of duration custom shall be so well established, and so notorious, as to render reasonable legal presumption that it is impliedly incorporated in agreements made in respect of the subject matter. 
Legal Custom: It is independently sufficient to create legal rights and obligation without prior consent of the parties. 
· Such custom is that which is effective as a source of law and legal rights directly and per se, and not merely indirectly through the medium of agreement in the manner already explained.
· Legal custom is further divided into two; local and general custom of the realm. 
1. Local Custom: Is the custom whose applicability is limited to particular area (in defined locality). In order that a local custom may be valid and operative as a source of law, it must conform to certain requirements laid down by law. These requirements are:  that the custom (a) must not conflict with any fundamental principle of the common law; (b) must have existed from time immemorial; (c) has been continuously observed and peacefully enjoyed; (d) be certain; (e) must not conflict with other established customs; (f) and be reasonable. 
2. National (General) Customary law: It is the custom that applicable throughout the country. There is legal requirement for the general custom too. Like local custom; there is time requirement for general custom. There are also other requirements: The very same considerations of public interest which induced our early law to impose up on local custom the requirements of immemorial antiquity are applicable with equal force to the general custom of the realm. The public interest require that modern custom shall conform to the law, and not that the law shall conform automatically to newly established custom.
         Customary Practice versus Customary Law 
Customary practice (custom or convention) implies a behavior that is followed by the majority member of a given community habitually and for a longer period without having an obligatory force. 
All customary laws are customary practices while some customary practices are customary laws and others are not. 
          Customary Law and Social Control 
 Social control consists of the whole range of instruments and institutions used to bring an individual to conformity. 
Every community employs social control, though the complexity and aim of such social control may differ from society to society, to create and maintain as well as instill in the members of such community values deemed essential. 
· You can site state law, customary law, international law, customary practice, education, family, religion, morality, etc. as parts of social control. 
· Social control aims in general at keeping a society together. Such society may be a local community, a country, a region or a global community. 
Customary Law and Traditional Laws
Traditional laws, also called cultural laws or indigenous laws, are broader in scope than customary laws. Traditional laws may be made at a certain point in time. Customary laws are just part of traditional laws. For some, traditional laws, to be made, do not have to wait for a longer period of time. Authorized elders of a given community may gather together to discuss a matter and to pass legislation. This latter form of traditional laws resembles modern state laws.

Customary Law V. Positive Law:   
Similarities: Both customary and positive laws have many things in common.
· Both are body of rules that regulate the conflicting interests of men. 
·  Both have binding force though they differ in application.   While positive law may have wide applicability, customary law may limit itself to particular locality.
· Both of them can adjust to the changing circumstances to accommodate the changing social, economic and political circumstances. Customary law is not rigid to changes, but capable of making itself flexible to accommodate the changing in social, economic and political circumstances.
· Each is the expression and realization, to the measure of men’s insight and ability, of the principles of right and justice.    
 Differences: 
· Customary law is not reduced in to writing; while positive law is the codified one
· The scope of application. While customary law is applicable only to the particular locality concerned, the positive law has binding force on all over the people living in the land (country)
· Organized body to enact, interpret and enforce the law made by the state, i.e., positive law. Whereas customary law lacks institutionalized body to get assurance of being observed. This does not mean that customary law is left without any one to take care of its observance. Since it is dependent upon reciprocity, a member of the community may be denied a reciprocal right if he refuses to act in accordance with the custom. 
· The effect they have in the society. That is, statute law is superior in that rules are logically arranged and may easily be discovered. The predominately unwritten nature of customary law makes it difficult to ascertain the rule thereof.
Custom, Habit, and Convention
 Habit: is a course of conduct which we regularly, though not necessarily invariably, pursue but without any sense of obligation or compulsion to do so.  
For instance, I may have the habit of wearing a hat out of doors, or of going to work by one means of transport rather than another.  
Such habits may become extremely rigid, for it is part of the psychological make-up of human beings that they tend to form habits, and without this tendency life would be so erratic that social order would be impossible. 
The vital difference, between customs and habits is that those who accept the customs and adhere to them regard themselves as in some way bound or obliged to observe them. But habits can and do become converted into customs when it is practiced by a member or group of members who enjoy a special authority in a community and whose likely to be followed.
Lying between habit and custom, in the sense explained, are to be found in a given society certain observations which, while not regarded as fully obligatory, may nevertheless be regarded as proper modes of behavior which people are expected to carry out, though in practice it is recognized they frequently fail to do so, and such omission are accordingly tolerated. Such usage may be referred to as conventions.   
It will be observed that whereas both customs and conventions are normative in the sense that they establish rules of conduct for compliance, habits do not refer to or depend on norms, but simply involve regularities of behavior which are in fact observed. Habit is simply the personal idiosyncrasy. 
Customary laws in Africa
               Common Features of African Customary Laws.
African customary laws share many common features. The fact that many of African countries were under the influence of colonizers contributes for this phenomenon. However, some criteria are inherent to African social structure and lack of written culture. African customary laws are dominantly unrecorded. 
1. Perceived to be primitive: For centuries they represent primitive, traditional, ancient and immutable regimes non-suited for modern administration of justice. They are perceived as norms comprised of what has been described as "native law," "native customary law," "primitive law," "folk law," "informal law," "non-state law," "indigenous law" and even "tribal law." This nomenclature conceptualizes the perception of customary law as being inferior to other laws within a legal system.  
The perception that African customary laws are devoid of reason and logic hence they cannot solve conflicts systematically is also a common critique that almost all of African customary laws faced. African customary laws are also known by their irrational and harsh punishment. Further, the term African customary law implies that the only source of African law is custom, what is evidently incorrect. 
2. Gender insensitive: They sees woman as inferior to man. It accentuated male domination in patriarchal family arrangements. Thus, in Africa customary law was used to control and limit women’s rights as persons and to limit their access to income on property.
3. They are commonly interconnected with religious guidelines: African laws some argued, was inchoate, just as it was difficult to understand, because it was enmeshed in custom and traditional practices. It was an element of social life inextricably entwined in the religion, political, social and moral structure of traditional society.
4. They are the traditional and being static: Nevertheless, some claim that African legal system is not static; there argument is that internally any custom is in constant change without interruption. Culture resists only changes to be introduced by external forces.
5. They are known for being too normative: The accepted principle in the scope of law is that legal regulations shall be limited only in regulating relations considered necessary for the normal functioning of the government and which are necessary to maintain social order. Purely private matters should be kept out of the scope of government regulations. The customary laws of Africa generally criticized for stretching hands in to private matters  
6. Emphasis on conciliation & mediation to settle disputes: The Africans always seek unanimity through dialogue, since only reconciliation can put an end to disputes.
7. Its oral nature: Most of African customary laws were not reduced in to written form. It transferred from generation to generation orally. Of course, this has a lot to do with the general lack of written culture in Africa and it cause many problems in identifying and studying African customary laws. This also imposes a doubt on the original nature of African customary laws because if the law is unwritten it is very difficult to identify interlopes added by latter leaders or colonizers. 



 	Customary Law and Human Rights
There are three basic approaches relating to the relation between human rights and customary law; these are Universalism, cultural relativism and cultural transformation approaches.
1. Cultural Relativism (Cultural Particularism)
· The tension between concept of the universality human rights and the particularistic doctrine of cultural relativism complicates the melding of modern and traditional legal systems over world. Cultural relativism is the assertion that human values far from being universal, vary a great deal according to different cultural perspectives. 
· Cultural relativism is the doctrine that holds that moral rules and social institutions evidence a high degree of cultural and historical variability and that "(at least some) such variations are exempt from legitimate criticism by outsiders. 
· The extreme statement of the culturally relativist position is that culture is the sole source of the validity of a moral right or rule. Accordingly human rights should be interpreted and applied in contextual to local customary of particular society. Some would apply this relativism to the promotion, protection, interpretation and application of human rights which could be interpreted differently within different culture, ethnic and religious traditions. In other words, according to this view, human rights are culturally relative rather than universal.
2. Universalistic Approach
The radically universalistic position is that culture is irrelevant to the validity of moral rights and rules, which are universally valid. Accordingly since human rights are universal in nature for all human beings regardless of where they are live their validity should not be contextualizing with local customary laws. Legal scholars of international human rights law tend to fall into the universalistic camp; cultural anthropologists into the relativist camp.
 Government officials of modernizing nations such as Ethiopia typically eschew the luxury of either sort of extremism, opting instead for pragmatism.
3.  Cultural Transformation Approach
The logic behind the need to have universally accepted minimum standard is to protect a possible violation of these rights by governments or local leaders under the guise of local customary (domestic) laws. However, this tendency of universalizing human rights commonly faces opposition from scholars and leader who are suspicious of the idea as a mechanism designed to impose western philosophy on the other peoples.  
To solve this problem distinguished scholars of human rights are now proposing for achieving the objective through cultural transformation.                         
Approaches to Study Customary Laws: There are five theories for studying customary law, namely the tacit consent theory, the theory of opinion necessitates, the common spirit of the people, sovereign recognition and judicial recognition.  
1. The tacit consent of all: This theory states that custom is the tacit consent of the people, deeply rooted through long usage.  For since legislation binds because it has been accepted by the judgment of the people, then those things that the people have approved without writing will bind all. Thus, custom is law because the people accept it as law. 
· The theory of the tacit consent of all tells that custom would be transformed into customary law if and only if all members of a given community agree on such transformation. The problem of this theory is that it is almost impossible to get the consent of all members of a given community on each and every custom to be upgraded to customary law. It is almost impossible to obtain the unity of minds of all to the transform of custom in to customary law. 
· Secondly; that customary law binds every member of a given community; its breach would entail sanctions. But this serious matter is reduced by the tacit consent theory of customary law to a covert consent not an open and explicit consent. The point is that the idea of explicit consent makes more sense that the idea of tacit consent in such type of serious matters.
2. Theory of Opinion Necessitates: According to this theory individuals purposely follow a certain rule simply because they believe it to be a rule of law. Under this view, custom becomes law when it is known to be law, is accepted as law, and is practiced as law by persons who share the same legal system. The problem of this theory is that it does not contain mechanism for deleting law that no longer commands approval. Under this theory overlapping practice does not create a new legal rule because the new practice was not followed in the general conviction of law. And does not allow the desuetude of a customary legal rule when that legal rule is remembered. The other problems is that it excludes the possibility of changing customary law by subsequent practice, both when the customary law is remembered and when it  is forgotten.
3. The Common Spirit of the People: This theory was developed by von F. Savigny. 
Under this view, law arises not from individual acts of behavior but from common consciousness. Individual acts of behavior do not create customary law but are merely appearances or indications of a preexisting common conviction about the law. Its problems are: - First, it presents a nation as a corporate entity; Second, It hides several historical instances where the minority has imposed its will on the majority in the form of laws. Third, the theory dismisses the possibility of a country borrowing laws from other countries. Finally, the theory is criticized for being narrow or ethnocentric.  
4. Sovereign Recognition: John Austin suggests that customary laws originate as rules of positive morality, which arise from the consent of the governed. However, for moral rules to be transformed into positive laws, the state must establish these customary laws. 
The state may establish customary laws either directly by statute, or indirectly by judicial decree. Thus, under Austin's approach, customary behavior does not make law; custom becomes law only when it is the subject of statute or judicial decision. Austin's theory implicitly assumes that all law is legislation and that judges, insofar as they create law, are legislators. Austin's theory is consistent with his position that law is the command of the sovereign. Under this view, statute becomes law even before it is enforced by a court decision.  
· Scholars who do not accept Austin’s of law will find Austin’s theory of custom unacceptable. If one believes that other sources of law, such as custom, exist in theory, then law may also potentially exist without benefit of a court decision. 
· The other objections to Austin’s theory concerns societal treatment of judicial decisions. Societies that do not treat judicial decisions as binding legal precedents may nevertheless treat decisions establishing a custom as binding. From this view point, a legal historian may claim that custom rather than judicial precedent is law. In this system, when a court finds that a custom exist, the subsequent decision based on that custom is not binding as a decision. Accordingly, the court establishes the preexisting custom as a matter of fact, and decision, which is not law, merely confirms the preexisting law.
The defects of the sovereign recognition theory of customary law are that the state has no moral authority to validate or invalidate the wishes of the communities as reflected in their customary laws, that the state may distort the authenticity of customary laws in the course of validating them, that it is unsound to state that the state is the only valid source of legal rules and that customary laws are already valid by the assent of the community and thus not need to validate them anymore. 
5. Judicial Recognition: The basis of local customary law is frequently treated as custom rather than judicial precedent even though acceptance of the rule actually stems from local judgments rather than from antecedent local behavior. This treatment raises a question about the role of judgments in creating customary law. Similarly custom is a separate source of law distinct from both legislation and precedent. But like judicial precedent, custom must be accepted by the sovereign in order to constitute. To become law, custom, like legislation and binding precedent, must be clothed with the requisite form, which marks its official acceptance by the sovereign.
This requisite form requires that adjudicators incorporate custom in a judicial decision. A society may accept custom as law when incorporated in a judicial decision but deny law-making effect to precedent, thereby demonstrating that custom as a means of making law is not simply subsumed into binding precedent. So long as the courts treat the custom as law, the custom is the accepted customary law. Should the courts hold that the custom has changed, however, then the new ruling becomes the customary law. 
The theory of Desuetude: Desuetude means anything that is no longer in use; but originally designed to serve a given purpose. The doctrine of desuetude is inherent in customary law. It states that when a practice that is recognized as law ceases to be followed or to be regarded as law, it ceases to be law. At that stage but, not before, the road becomes clear for the creation of new customary law.
Adherence to the new custom before the old customary legal rule becomes obsolete is a factor in making the old legal rule obsolete. It simply means the customary law in force has lost its obligatory force. Customary law may lose its obligatory force owing to internal and external changes in the community that developed the customary law in the first place. The community has developed the customary law in order to solve a given legal problem and when the context in which the customary law changes the customary law itself must disappear or be modified.	
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