       CHAPTER THREE (3):
 THE PRACTICE OF CONTRACTING

3.1 Background
In any economy, a contract is an indispensable instrument for exchange of goods, services and money between persons- both in the physical term or corporate form. Non-recognition and/or non-enforcement of contracts can only lead to anarchy and failure of transactions. Thus, given its importance for a smooth running of economy and social order, countries around the world incorporate provisions in contract laws in their legal system.  This importance is also noted in the Ethiopian codifiers of laws. They have allocated nearly half of both the Civil Code and Commercial Code to contracts and its provisions. 

3.2 Introduction to the major legal practices and systems

3.2.1 Code Vs non-code legal system

In a code legal system, like ours, the duties and rights of citizens are legislated and codified in the legal system. In such codified legal systems, where ‘rights’ and ‘wrongs’ are stipulated in the system, doing something is deemed unlawful only if it is codified to be so ‘before’ the ‘unlawful’ act is committed.  Similarly, doing something wrong can only be punished to the limit that the law specifies at the time of execution of the act.  In the countries that follow non-code system –common law countries, however, the legal system is an open ended where cases can be settled by the jury. In such systems, cases are usually compared with previous similar cases for the purpose of jurisdiction and the law is what the country’s highest court decides to be a law.  Here, the overriding principle is to apply ‘common sense’ in dealing with issues.

3.2.2 Substantive Vs Procedural laws

Substantive laws are laws that stipulate the rights and not rights of a citizen. Procedural laws, on the other hand, are laws that deal with the mechanism that is used to enforce the substantive laws. They clearly stipulate what needs to be satisfied and how not compliance with the substantive laws is to be punished.  Civil codes and criminal codes belong to the substantive laws while civil procedural codes and criminal procedural codes are subsidiaries of the procedural laws. 

3.2.3 Civil Vs criminal law

The civil law deals with the rights of people. It concentrates in establishing rights of people be it is that of statue or proprietary nature.  If a wrong is done, the civil law ends at compensating the injured party.   The criminal law on the other hand protects citizens from crime being committed on them. It states that ‘don’t do’s ‘and penalizes those who violates the rule. 


3.3  Ethiopian legal system and hierarchy

Before we discuss the provisions of the Code that deals with contracts, it is useful to look into some of the practices of legal systems. 

3.3.1 The legal system


The legal system in Ethiopia
The lawmakers
The law interpreters
The law enforcers
The parliament
Bodies designated by the parliament
The House of Federation
The Courts
The government
The police
Citizens


· The lawmakers: Are the parties entrusted to critically analyze and promulgate laws and proclamations that are meant to protect the interest of citizens and the country. Under the current Ethiopian legal practice, the ultimate lawmakers are the people’s representatives; the parliament.  However, for efficiency and practicality purposes, the parliament generally entrusts various statutory bodies to look into, initiate and some times promulgate legal procedures.  For example, the Ministry of Works and Urban Development is entrusted to initiate legal proclamations concerning construction while promulgating various rules and regulations that are meant to foster the industry’s work.  
· The law interpreters: are parties entrusted to interpret the laws, regulations, acts that are enforceable by law. In the current set up, the courts are the principal law interrelates while the house of federation interprets the constitution.  
· Law enforcers: are parties entrusted to enforce laws.  In principle, citizens are meant to be the predominate law enforcers both by abiding by the laws and bringing to authorities those who breach it.  The other major parties are the various government agencies, that are expected to enforce the legal issues and its practicalities within their ‘jurisdiction’, and the police who are meant to enforce the laws and protect public order. 

3.3.2 The legal Hierarchy 

3.3.2.1 The constitution

The constitution is the supreme law of the country on which all other laws depend.  In Ethiopia, the constitution establishes that the parliament would act on other laws (proclamations) but not on the constitution itself. Accordingly, the parliament is given the authority to promulgate proclamations and delegate power to certain bodies to enforce the law. Unlike other laws, the constitution is not interpreted by the judiciary organ; it is rather interpreted by the House of Federation.  

3.3.2.1 The Civil Code

Made effective on September 11, 1960 and amended subsequently to suite economic, social and regime changes, the Ethiopian Civil Code has been the governor of civil order since then.  The original code was drafted by a careful adoption of provisions in the systems of various countries that follow a codified judiciary system, although some provisions were also adopted from common law practices. More specifically, the then drafters of the Code consulted civil codes of Egypt and many Continental Europe countries’ (France, Greece, Italy and Switzerland), with the Swiss and French codes taken as prime sources.  

The Code has five major sections, termed by the drafters as ‘books’: Book I deals with ‘persons’ whereby it deals with capacity and rights of personalities; Book II deals with ‘family succession’ issues where it stipulates relationships and related issues; Book III is about ‘goods’ and stipulates issues related with ownership. Book IV deals with ‘obligations’ where it articulates practices and general provisions of contracts and Book V deals with ‘special contracts’ where it provides terms for contracts that are deemed to require special attention. In the Code, the books that deal with contracts, Book IV and some parts of Book V, form nearly half of its volume. Here in this chapter as well, it is these books which are of our main interest.  

3.3.2.2 General guidelines in overriding

Generally, in a legal system, in a move meant to provide parties draft special terms of condition that suites their specific case, special conditions of contracts rule over general contracts. Accordingly, in Ethiopia as well, except for the case of constitution, which is the all-overriding law of the nation, special conditions usually take precedence over general provisions.   

3.4 A contract

A contract as defined by art. 1675 of the Civil Code is ‘an agreement between two or more persons as between themselves to create, vary or extinguish obligations of a proprietary nature’

This comprehensive definition makes it explicit that two parties (be real persons or quasi- persons as in corporate, public institutions, etc) can only commit themselves into a contractual obligation and not a third party.  It also makes it explicit that to be adjudged a contract under this article, the obligation should be of proprietary (patrimonial) nature and not, for example, contracts of ‘status’ as in marriage or adoption.

However, though parties can only enter into a contractual agreement by themselves, in normal circumstances, they are allowed to delegate the obligation to a third (and qualified body) unless self-performance of the job is essential to the creditor.  

Types of contracts

Depending on one’s interest in hot to classify, there are various classifications of contracts including:

· Bilateral contract and unilateral contract

Bilateral contracts are contracts that contain obligations on both parties. For example in a construction contract between employer and contractor, the contractor is obliged to execute the works while the employer is obliged to pay for the works. 

Unilateral contracts are contracts that contain a promise (offer) made by one party in return for the performance of an act by the other party. For example, a public announcement to reward somebody who finds a lost object would become a binding contract the moment the finder delivers the item lost. The finder is not obliged to find the lost object, but if he finds the promiser is obliged to pay.

Or as a construction example, a contractor calls block producer to supply 5000 blocks of a certain standard.  The supplier is not obliged, but if he supplies the blocks according to the specifications provided the contractor has to pay.

· Executory or executed contract.

Executory contract is a contract that has not been fully performed while executed contract is a contract in which the parties to the contract have already performed their obligations under the contract.

Terms of Contract

Contract terms can be either conditions or warranties:

· Conditions are terms fundamental to the contract. Failure to adhere to a condition may result in a breach and/or damage.

·  Warranties are terms subsidiary to the main contract.  A breach of a warranty will only result in the injured party suing for damages.

Terms can also be either expressed or implied

· Expressed terms are terms clearly stated in the contract.

· Implied terms are not specifically written into the contract but are considered by the courts to be part of the contract.

1. Terms implied by statute law,
2. Terms where both parties had obviously intended the term, 
3. Terms implied by custom

Implied terms that are particularly important to construction contracts are: 
· the contractor will carry out the work in a workmanlike manner
· the goods and materials will be of good quality
· the materials and work will be reasonably fit for their purpose

· Exclusion clauses: These are clauses (terms) that seek to deny liability or limit liability.

For example, construction contracts usually exclude;

· Liability for design faults by the contractor
· Certain liabilities are excluded by the employer. The contractor is required to indemnify the employer and to ensure against claims arising due to such matters (Standard Conditions of Contract, MOWUD, 1994 and FIDIC Clause 21, 22, 23 and 24).
3.4.1 Elements of a contract/Formation of a contract

Every contract is an agreement, but not every agreement is a contract.  For a contract to be enforceable in front of law, the following requirements must be satisfied. Sections 1-4 must be present in any contract while the requirement of formalities depends on the nature of the contract.


1. Offer and acceptance (Agreement)
2. Competent parties (Legal capacity)
3. Consideration
4. Legality of the object
5. Formalities (some contracts must be in writing or in a form acceptable by law

There has to be offer and acceptance

i. Offer

An offer is an expression that one party is willing to be bound by specific terms which are set out in the contract.  (For example, a bid by a contractor promising to construct a project constitutes an offer). We say a contract is complete when an offer by one party is accepted without condition by the other party and hence the two parties are willing to be bound by their agreement. 

According to the Civil Code, an offer or acceptance can be made:
· In writing or orally
· By signs normally in use
· By conduct of the parties

However, there is no contractual offer in the case that a party declares to be obliged but without communicating this intention to the beneficiary of the declaration. Following this legislation, whomsoever offers a thing for sale by auction shall be deemed to make declaration of intention and not an offer. In such cases, the contract is deemed complete when the thing is knocked down upon the last bid being made. 

In the usual construction procurement practice, an offer is said to be made when a contractor fills in its bid documents and submits it to the client for evaluation.  

ii. Validity period of offer

An offer remains open unless it is terminated.  Termination can occur in the following ways:

· A refusal (rejection) or counter offers but not just a request for further information.

This happens when a person to whom the offer is addressed does not accept all the terms or introduces new terms.  The effect of counter offer in law is to kill off the original offer. An offer terminates when the offeree rejects the offer made by the offeror.

· Death of offeror or offeree.

· None acceptance within the offer time or after reasonable length of tim
· Failure of a condition subject to which the offer was made

                   Examples:    - if the offer becomes illegal before it is accepted 
- if the offer becomes impossible to carry out

· Revocation of the offer (withdrawal of offer)
Offers may be revoked or withdrawn by the offerer.

The offerer has a prerogative to revoke his offer but that must be communicated to the offeree prior to or on the moment of acceptance of the offeree. 

iii. Acceptance

A contract does not exist until the offer is accepted by the other party (for example when the owner notifies the winning contractor that his offer has been accepted a contract is formed). For an acceptance to be deemed valid, it must be:
	
· Absolute - i.e. accepting all the terms of the offer

According to art. 1694 of the Code, an offer shall be deemed to be rejected and a new offer shall be deemed to be made where the acceptance is made with reservation or does not exactly conform to the offeror.

· There must be an indication of consent - i.e. silence does not indicate acceptance

· The acceptance must be communicated to the offeror 

According to the Code, on acceptance doesn’t have to reach the offerer for the contract to be complete. The moment the offeree pledges himself and agrees with the terms of the offer, the contract is said to be complete.  Moreover, there are cases where no communication of acceptance is required such as:
· Where the party is bound by law or a concession granted by authorities to enter into a contract on the terms stipulated in advance; 
· An offer to continue or vary an existing contract or enter into a subsidiary one, which can be accepted by silence;
· In the case where the offer clearly stipulated that an acceptance is deemed to have been made unless the offer is rejected within a certain period of time.
· It must be the offeree or his agent which communicates the acceptance

The agreeing parties should be capable of contracting and give their consents sustainable at law

3.4.2 Fundamental elements of contract 

According to Article 1678 (Elements of Contract) of the Civil Code: 
· No valid contract shall exist unless 
a. The parties are capable of contracting and give their consent sustainable at law. 
b. The object of the contract is sufficiently defined and is possible and lawful. 
c. The contract is made in the form prescribed by law. 
· The following are the fundamental elements of contract:
a. Capacity of the contracting parties;
b. Consent of the contracting parties;
c. Object of the contract; and 
d. Form of contract, if any;

a) Capacity (Article 1678(a) of the Civil Code…
· Capacity means competence to enter in to a legally binding agreement. 
Parties entering in to an agreement or contract shall, therefore, be capable of contracting. 
· Legal capacity is of two types: 
i. Personal (Own) capacity and  
ii. Representative (Agent) capacity.
Capacity of persons is legally presumed unless the contrary is proved. Persons could be: -Natural (physical) persons or Juridical (legal) persons Natural Persons Natural or physical persons are human beings. Their legal capacity is determined by law

 Capability of parties

According to this provision, no agreement is deemed an enforceable contract if any of the parties is incapable of contracting.  Capability of persons is defined in ‘title ii’ of the Code.  Just as an example, an agreement with a minor (under the age of 18.) is not deemed as an enforceable contract Companies adjudged or declared bankrupt; Judicially interdicted persons, legally interdicted persons; As is agreements with those considered mentally in competent, mentally ill, under the influence of alcohol and other drugs

b) Consents sustainable at law. 
Consent is a declared will of the individual to enter in to contract. And it is the willingness of the parties to enter in to a legally binding relation. Consent of the intended contracting parties decomposes in to: - offer and acceptance. 
If the parties don’t give their consents sustainable at law, a contract wouldn’t be upheld. Here the emphasis is to make sure that the parties making the agreement are doing it so with their full consent.  It is to iterate that the parties are willing to be bound.

c)Object of Contracts  
Stated in Article 1678 (b), 
Article 1711 – Article 1718 of the Civil Code. 
· The object of contract is the very obligations of the contracting parties For Example: in the construction contract the obligations of the Employer and the Contractor
 Promises and Considerations in Construction Contracts
In the construction contract, the whole purpose of all parts of the contract documents is to sufficiently define the object of the construction contract, i.e. the very respective obligations of the contractor & the employer. In the construction contract, the obligations are the very promises & considerations of the contractor & the employer. The contractual obligation of the contractor (i.e. Promises) What to do: i.e. to construct: -water supply dam & systems; or irrigation dam; or Hydropower dam; or other hydraulic structures; or road; or building; or other type of structures; In terms of its:- scope; quality; cost; time; safety; and Other aspects of its promise. 
 

Consideration

Consideration is 'the price for the promise'.  i.e. it is what one party can get from the other party in return for performing contract obligations.
	
Consideration involves a benefit moving from the offeree to the offeror in exchange for the promise. Usually it is money or a promise to pay money but it can also be some other benefit.
Consideration must be:

· Of some value, but not necessarily adequate
· Additional to the duty in the law
· Additional to previous contract agreements
· For a future act

If one party makes a promise and the other party offers nothing in return for that promise, the promise is unenforceable due to lack of consideration. This can best be exemplified by a charity organization withdrawing its promise to do something without expecting anything in exchange. The decision to keep the promise is at the discretion of the charity organization.

In case of a construction contract, if a contractor promises to build house   for another party without being compensated and later he changes his mind he cannot be forced to build because there was no consideration.
The objects of the contract is sufficiently defined and is possible and lawful

The object of the contract is the obligation to perform something. The lack of an object or an effective (defined, possible, lawful, and freely determined by the parties) object prevents the formation of contract, makes it non-existent, of no effect, null and void. Impossible object can be objects that couldn’t be fulfilled by an average person of the contracting party’s capability (for example to sale a house which you don’t have) while illegal objects are those which are not permitted or are immoral to perform. Such activities may be like agreements to commit crimes or civil wrongs, agreements which may injure the state, drug lording/trafficking, promotion of corruption, agreements which limit a person's ability to carry out trade, etc.

d) Form of Contract under the Civil Code Article 1678 (c)
The contract is presented in the form provided by law, if any
If there is no special form provided by law, the parties can agree the contract to be in the form that suites them. However, the law usually stipulates special form for some trades. For example, a contract involving an immovable object should be in a written form and needs to be registered by the authorities. Similarly, any contract involving public organizations should be in writing. As do contracts of long time such as of guarantee, insurance contracts.

	According to the Civil Code of Ethiopia 1960, Art.1727

1) Any Contact required in writing shall be supported by a special document signed by all the parties bound by the contract.
2) It shall be of no effect unless it is attested by two witnesses 
3.5 Invalidation of contracts

3.5.1 Void and voidable contracts

There are terms that circulate in the legal system concerning invalidation. Contract which lack the above requirements (will of agreement-offer and acceptance, consent, object, form etc) are said to be non-existent, void (null) contract whereby they are assumed to be not a binding contract in the first place. However, if contracts have those items that are needed to be satisfied but with some defect, as in defects in consent, are said to be voidable, (annullable or unenforceable) contracts

That said, an invalidation of a contract may be forced due either of the following reasons.


3.5.2 Mistake 

If one or both parties in a contract make a mistake that is so fundamental to the contract that the other party wouldn’t have entered to the contract had he known it, the contract will be annulled. At this point, it has to be kept in mind that for a contract to be annulled on the grounds of mistake, the mistake has needs to be decisive/ fundamental to the nature of the contract. 
 
The most common mistakes that could lead to invalidation of a contract are mistake to the:
· Identity of the object,  
· Existence of the subject matter- e.g a contract will be void where the subject matter of the contract has ceased/unknown to the parties before the time of contract.
· Mistake by one party to the promise of the other party being aware of the others mistake
· Identity of the other party – contract will be void on the ground of mistake where such mistake relates to the identity or qualification of other party where such identity or qualification is fundamental element of the contract.

According to the Civil Code of Ethiopia 1960, Art.1701, non-fundamental mistakes are:

· A mistake only relates to the motives that led to the making of the contract.
· Arithmetical mistakes

3.5.3 Fraud

Fraud can be a ground for invalidation of a contract based on mistake provoked by deceit, by cheating.  Frauds are of two kinds seen from contractual point of view. Principal or decisive fraud is such a fraud whereby, with the fraud, the plaintiff wouldn’t have thought of entering the contract. Incidental fraud, on the other hand is a fraud where by the plaintiff, even knowing the fraud, would have thought of contracting, but at less onerous terms. 

For a contract to be invalidated on the grounds of a fraud, the fraud has to be principal.  An incidental fraud can only be help to claim compensation on terms of tort.  

Moreover, according to the Code (art 1704), deceit by a third party is no ground to invalidate a contract unless the contracting party knew the fraud and took advantage of it. 

3.5.4 False statement

The Code (art. 2059) states that whoever intentionally or negligently, supplies false information to another where he knows that the latter acts upon the information and thereby suffer damage commits a fault. Such false statements, which according to art 1705 sub art (2) can be caused by silence, can be grounds to nullify a contract given that the false statement has given rise to special confidence by the contracting parties.  

3.5.5 Duress

 In contact law, ‘duress’ is the compelling of a party to consent to a contract by threats of grave imminent harm to such party or his ascendants, descendants or spouse. The impending danger may relate to life, person, honor or property and can invalidate a contract even if the duress was exercised by a third party, in which case the party claiming to invalidate the contract may compensate the other party for his damages if the latter didn’t know of such an act by the third party.  

Generally, duress can have threefold aspect:
· A contract aspect leading to invalidation,
· A tort aspect leading to compensation for damages,
· A penal aspect leading to punishment under the Penal Code

3.5.6 Unconscionable contracts

A contract may be not invalidated on the sole ground that its terms are substantially favorable to the other party. But if that consent of the injured party is obtained by taking advantage of his want, simplicity of mind, senility or manifest business inexperience, the contract can be invalidated on the ground of unconscionable. 

3.6 Discharge of Contracts 

There are four ways in which a contract may be discharged. These are: Performance, agreement, breach, frustration.

3.6.1  Performance

In order to be fully discharged from a contract on the ground of performance, the parties must have substantially completed the obligations set in the terms of the contract.  

A construction contract will be discharged by performance on the part of the contractor when all the works has been substantially completed including maintenance during the detect liability period, and when the engineer has issued all the required certificates and on the part of the employer when he has paid all the payments due. 

The contractor is liable to the employer if latent defects are discovered during the period limited by law. This period of limitation in the Ethiopian Civil Code 1960 is 10 years and clause 71 of the standard conditions contract (MOWUD 1994) also specifies 10 years limitation period.

Generally, unless it is very important to the offerer or it is expressly agreed upon, performance is not required to ‘perfectly fit’ to what is stated in the agreement document.  Art. 48 of the MOWUD general conditions of contract supplements this by providing provisions for certification of completion of works at substantial completion.  

Related to this, perhaps unique to construction is the stipulation of alteration, additions and omissions clauses in construction contract documents.  Unlike many other contracts, construction contracts stipulate such change clauses to cater for the usually inevitable drift from the original agreed work. Thus, to take care of this inevitable drift, construction contracts stipulate a ‘change’ clause. For example, the MoWUD general condition of contracts provides provisions and ways of handling for changes in articles 51 and 52.
3.6.2 Agreement

Contracts can also be discharged by the following variations of agreements:

· By mutual Agreement: the parties may mutually agree to release each other from their contractual obligation and cancel the contract.

· By novation: the parties may substitute the existing contract with new contract.

· By accord and satisfaction: the parties may accept performance that is different from what was agreed on in the original contract.

3.6.3  Frustration

Frustration occurs when the contract was executable at time of agreement but subsequent events, over which the contracting parties have no control, makes it impossible to fulfill the contract obligations.

Examples include:

· Personal incapacity of a party where the contract involves personal services;
· A change in law which affects the core objective of the contract;
· Non-occurrence of an event that forms the basis of the contract;
· Destruction of the specific item essential to the performance of the contract;
· e.g. a building in which the contractor is to carry out maintenance works for a client is destroyed by fire
· Action by government which prohibits performance of a contract for a long period;
· War;
· Natural catastrophe such as an earthquake, lightning or floods.

3.6.3.1 Consequences of frustration

When a contract is frustrated, the parties are released from further performance.  Clause 66 of the standard conditions of contract for construction of Civil works projects (MoWUD, 1994) deals with frustration and its remedies. It states:

"If a war or other circumstances outside the control of both parties, arises after the contract is made so that either party is prevented from fulfilling his contractual obligations, or under the law governing the contract, the parties are released from further performance…….. . "

The civil code deals with frustration under force majuere. Article 1791 & 1792.

Force Majeure is defined in Article 1792.
(1) Force majeure results from an occurrence of which the debtor could normally not foresee and which prevents him absolutely from performing his obligations.
(2) Force majeure shall not exist where the occurrence could normally have been foreseen by the debtor or where it renders more onerous the performance by the debtor of his obligations.

However, it must be noted that frustration does not include:

· Self-induced frustration
· Events which make the contract harder or more expensive to execute

3.6.4 Breach

Breach of a contract occurs when a party fails to carry out its fundamental contractual obligations under the contract. Breach of contract by one party may have two consequences:

· Breach always gives entitlement to damages
· If the breach is sufficiently serious it gives right to termination.

According to the MoWUD standard condition of contract (1994) default by the contractor which entitles the employer to expel the contractor are as follows.

· The contractor becomes bankrupt or go into liquidation;
· The contractor assigns the contract without the consent of the employer;
· The engineer certifies in writing to the employer that the contractor.

a. Has abandoned the contract,
b. Without a sound reason, has failed to commence the works or suspended the progress of the works for 28 days after receiving from the engineer written notice to proceed,
c. Has failed to remove materials from the site or to pull down and replace work for 28 days after receiving from the engineer written notice that the said materials or work had been rejected by the engineer,
d. Despite previous warning by the engineer in writing, the contractor has not executed the works in accordance with the contract,
e. Has to the detriment of good workmanship or defiance of the Engineer's instruction to the contrary, sublet any part of the contract,

On the other hand, default by the Employer that entitles the contractor to terminate his employment under the contract: (MOUDW, 1994)

· Failing to pay to the Contractor the amount due under any certificate of the Engineer within thirty days after the same shall have become due under the terms of the contract, subject to any deduction that the Employer is entitled to make under the contract, or  
· Interfering/obstructing or refusing any required approval to the issue of any such certificate, or
· Becoming bankrupt or being a company, going into liquidation, other than for the purpose of a scheme of reconstruction or amalgamation, or
· Giving formal notice to the Contractor that for unforeseen reasons due to economic dislocation, it is impossible for him to continue to meet his contractual obligation, the contractor shall be entitled to terminate his employment under the contract after giving thirty days prior written not to the Employer with a copy to the Engineer.

3.6.4.1 Remedies for breach of contract

Breach of contracts is usually associated with compensation of damages aimed to put the injured party back to a position [s]he was in at the beginning of the contract. To claim for such damages, the damages shouldn’t be too remote in time and compensation should only be sought for losses arising from the breach or within the reasonable contemplation of the parties.

Accordingly, courts, in assessing damages, will provide two possible outcomes:

1) Defaulting party will be liable to cover losses that result as a direct result of the breach and that are assumed to be in his contemplation.

2) Defaulting party will be liable for losses outside the contract where they were aware of the potential loss at the time the contract was made.

e.g. If the original seller was aware of the profit derived from the onward sale he may be able to claim for his loss of profit.

3.6.4.2 Liquidated damages

Liquidated damage is an agreed amount determined by the parties to be awarded to the injured party in case of breach in advance and stated in the contract.  In construction contracts usually provision is made for liquidated damages. For example, art. 47 of the MoWUD general provisions of contract deals with liquidated damage in case of non-performance by the contractor.  At this point, it has to be noted that liquidated damage is not meant to penalize the non-performing party. Rather it is a means of compensation for the injured party.  Indeed, any penalty clause is not effected under Ethiopian civil law.

3.6.4.3 Limitation period

Claim must be brought within the period of limitation specified by the law.
The Civil Code of Ethiopia, 1960, Art.1845 stipulates 10 years as limitations for claiming for compensations. 
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