
BUSINESSASSOCIATIONSLAW

TOPIC1:INTORDUCTION

WhatisBusinessAssociationsLaw?

This isthefieldof law concerning companies andotherbusiness organizations.

Thisincludes corporations, partnerships andotherassociationswhichusually

carryonsomeform ofeconomicorcharitableactivity.

FORMSOFDOINGBUSINESS

TherearemainlythreeformsofdoingBusiness

1.SoleProprietorship

2.Partnership

i. GeneralPartnerships

ii. LimitedPartnerships

3.Corporation/Company

OriginofBusinessAssociationsLaw

Thelawofbusinessorganizationsoriginallyderivedfrom the common

law of England,buthasevolvedsignificantlyinthe20thcentury.Incommonlaw

countriestoday,themostcommonlyaddressedformsare:

 Corporation

 Limitedcompany

 Unlimitedcompany



 Limitedliabilitypartnership

 Limitedpartnership

 Not-for-profitcorporation

 Companylimitedbyguarantee

Theabovetypesofbusinessassociationswerelaternarroweddowninto

threemajorformsnamely;

a)Soleproprietorship

b)Partnerships

c)Companies/corporations

Qn:WhataretheLawsgoverningBusinessAssociations?

TOPIC2:SoleProprietorships

The soleproprietorship isthesimplestbusinessform underwhichonecan

operateabusiness.The soleproprietorship isnotalegalentity.Itsimplyrefers

toapersonwhoownsthebusinessandispersonallyresponsibleforitsdebts.

Becausethebusinessandthepersonareoneandthesame,thesole

proprietorshipbringswithitthreekeyimplications.

ASoleProprietorship,islegallyresponsible;

1.Tocompleteallcontractsenteredintobythebusiness.

2.Foranytortscommittedinthecourseofundertakingbusinessactivities,

includingbeingvicariouslyliableforthetortsofemployees.



3.Fortheincome/lossesofthebusinessfortaxpurposes

AdvantagesandDisadvantagesofSoleproprietorship

a)Advantages

 An individualproprietorowns and manages the business and is

responsibleforallbusinesstransactions.

 Theownerisalsopersonallyresponsibleforalldebtsandliabilities

incurredbythebusiness.

 Asoleproprietorcanownthebusinessforanydurationoftimeand

sellitwhenheorsheseesfit.Asowner,asoleproprietorcaneven

passabusinessdowntohisorherheirs.

 A soleproprietorhascompletecontrolanddecision-makingpower

overthebusiness.

 Saleortransfercantakeplaceatthediscretionofthesoleproprietor.

 Nocorporatetaxpayments

 Minimallegalcoststoformingasoleproprietorship

 Fewformalbusinessrequirements

Disadvantages

 Thesoleproprietorofthebusinesscanbeheldpersonallyliableforthe

debtsandobligationsofthebusiness.Additionally,thisriskextendstoany

liabilitiesincurredasaresultofactscommittedbyemployeesofthe



company.

 Allresponsibilitiesandbusinessdecisionsfallontheshouldersofthesole

proprietor.

 Investorswon'tusuallyinvestinsoleproprietorship.

Thus,themaindisadvantageofthesoleproprietorshiphasunlimitedpersonal

liability,whichmeansthatthirdpartiesareentitledtotakethesoleproprietor’s

personalassets,aswellastheassetsofthebusiness,tosatisfythebusiness’s

obligations.

Ontheotherhand,asoleproprietorshipiseasytoform andhasfewlegal

requirements.



TOPIC3:PARTNERSHIPS

PARTIXofLCA

Apartnershipisajointbusinessenterprisecarriedonforprofit.S.190oftheLCA

Sharingofprofitsisanessentialelementofapartnership,asevidencedbythe

phrasewithaviewofprofit.However,merelysharingprofitsdoesnotbyitself

provethatapartnershipexistsbutwouldbeusedinconnectionwithotherfactors.

IseveryaRelationshipaPartnership?

S.191oftheLCAprovidesforFactorsbesidessharingofprofitsthatsuggestthe

existenceofapartnership:



•Contributionofpropertyorlabortotheenterprise

•Guaranteeofpartnershipdebts

•Jointownershipofproperty

•Participationinmanagement,includinghavingsigningauthorityforcontracts

andbankaccounts,andaccesstoinformationaboutthebusiness

•Holdingoneselfoutasapartner,orallowingotherstodoso.

FormationandManagementofaPartnership

1.TheNeedforaWrittenAgreement

Althoughthereisnorequirementthatapartnershipagreementbeinwriting,

thereareseveraladvantages:

i) itmayavoidfuturedisagreements,

ii) readilyprovedincourt,

iii) maypointoutpotentialtroublespots,

iv) facilitatesallocationoftaxburdensamongthemselves,

v) resolvesdeathorretirementissues,

vi) clarifieswhetherinvestmentsarelentratherthancontributed,

vii) satisfiesthestatuteoffraudswhererealestateisinvolved

2.SharingProfitsandLosses

Partnersmayshareprofitsandlossesinanywaytheyagree,andtheymay

agreetosharelossesinadifferentwaythantheyshareprofits.-Inabsence

ofanagreementthedefaultruleintheContractActisthatpartnersshare

profitsequally,andthatlossesaresharedinthesameproportionasprofits

areshared.

Apersonalcreditorofapartnercannotattachorseizepartnershipassets.-



Anypartnermaybecalledonbyacreditoratanytimetopayaspecific

partnershipdebt.InthecaseofRichertv.HandleyTogether,Richertand

Handleyengagedinaloggingenterprise.Whentheventurelostmoney,a

disputearoseastohowtheventure’sreceiptsandlossesweretobe

allocated.Held:Inabsenceofanexpressagreementtothecontrary,each

partnerisliableforapartnership’slossesinanamountproportionatetohis

shareofitsprofits.

3.Management

Absentanagreementtothecontrary,partnersinapartnershiphaveequal

rightstoparticipateinthemanagementofthebusiness.-Thedefaultruleis

thatifthereisavotetakenonspecificmatters,eachpartnerhasonevote

andthemajoritydecisioncontrolsintheabsenceofanagreementtothe

contrary.-Thepartnershipagreementmaycreateclassesofpartnerswith

differentvotingandfinancialrights.-Partnershaveapparentandactual

authoritytobindthepartnershiptoobligationsrelatingtothebusinessofthe

partnership.Thus,apartnermaybindthepartnershiponobligationsheor

shewasnotauthorizedtocreate.InNationalBiscuitCo.v.Stroud,Stroud

advisedNationalBiscuitthathewouldnotberesponsibleforanybread

whichthecompanysoldtohispartner.Nevertheless,NationalBiscuit

continuedtomakedeliveries.Held:Theactsofapartner,ifperformedon

behalfofthepartnershipandwithinthescopeofitsbusiness,arebinding

uponallcopartners.

Allpartnersarejointlyandseverallyliablefortheactsandobligationsofthe

partnership.InSmithv.Dixon,Smith,managerofapartnershipconsistingof

hisfamilymembers,agreedtoselllandtoDixon.Theothermembersofthe

partnershiplaterrefusedtoconveytheproperty.Held:Theactsofapartner

arebindinguponthepartnershipifheactedwithinthescope,orapparent

scope,ofhisauthority.



InRousev.Pollard,thedefendant,apartnerinaprestigiouslawfirm

promisedtoinvestMrs.Rouse’smoneyforherbutinfactconvertedittohis

ownuse.Held:Partnersareliablefortheactsoftheircopartnersonlyif

thoseactsarewithinthescopeofthepartnership’sbusiness.

TypesofPartners

Activepartner:

Apersonwhotakesactiveinterestintheconductandmanagementofthe

businessofthefirm isknownasactiveormanagingpartner.

Hecarriesonbusinessonbehalfoftheotherpartners.Ifhewantstoretire,hehas

togiveapublicnoticeofhisretirement;otherwisehewillcontinuetobeliablefor

theactsofthefirm.

2. Sleepingordormantpartner:

Asleepingpartnerisapartnerwho‘sleeps’,thatis,hedoesnottakeactivepartin

themanagementofthebusiness.Suchapartneronlycontributestotheshare

capitalofthefirm,isboundbytheactivitiesofotherpartners,andsharesthe

profitsandlossesofthebusiness.Asleepingpartner,unlikeanactivepartner,is

notrequiredtogiveapublicnoticeofhisretirement.Assuch,hewillnotbeliable

tothirdpartiesfortheactsdoneafterhisretirement.

3. Nominalpartner:

Anominalpartnerisonewhodoesnothaveanyrealinterestinthebusinessbut

lendshisnametothefirm,withoutanycapitalcontributions,anddoesn’tshare

theprofitsofthebusiness.Healsodoesnotusuallyhaveavoiceinthe

managementofthebusinessofthefirm,butheisliabletooutsidersasanactual

partner.



Sleepingvs.NominalPartners:

Itmaybeclarifiedthatanominalpartnerisnotthesameasasleepingpartner.A

sleepingpartnercontributescapitalsharesprofitsandlosses,butisnotknownto

theoutsiders.

Anominalpartner,onthecontrary,isadmittedwiththepurposeoftaking

advantageofhisnameorreputation.Assuch,heisknowntotheoutsiders,

althoughhedoesnotsharetheprofitsofthefirm nordoeshetakepartinits

management.Nonetheless,bothareliabletothirdpartiesfortheactsofthefirm.

4. Partnerbyestoppelorholdingout:

Ifaperson,byhiswordsorconduct,holdsouttoanotherthatheisapartner,he

willbestoppedfrom denyingthatheisnotapartner.Thepersonwhothus

becomesliabletothirdpartiestopaythedebtsofthefirm isknownasaholding

outpartner.

Therearetwoessentialconditionsfortheprincipleofholdingout:(a)theperson

tobeheldoutmusthavemadetherepresentation,bywordswrittenorspokenor

byconduct,thathewasapartner;and(6)theotherpartymustprovethathehad

knowledgeoftherepresentationandactedonit,forinstance,gavethecredit.

5. Partnerinprofitsonly:

Whenapartneragreeswiththeothersthathewouldonlysharetheprofitsofthe

firm andwouldnotbeliableforitslosses,heisinownaspartnerinprofitsonly.

6. Minorasapartner:

Apartnershipiscreatedbyanagreement.Andifapartnerisincapableofentering

intoacontract,hecannotbecomeapartner.Thus,atthetimeofcreationofafirm

aminor(i.e.,apersonwhohasnotattainedtheageof18years)cannotbeoneof

thepartiestothecontract.Butundersection30oftheIndianPartnershipAct,

1932,aminor‘canbeadmittedtothebenefitsofpartnership’,withtheconsentof



allpartners.Aminorpartnerisentitledtohisshareofprofitsandtohaveaccess

totheaccountsofthefirm forpurposesofinspectionandcopy.

He,however,cannotfileasuitagainstthepartnersofthefirm forhisshareof

profitandpropertyaslongasheremainswiththefirm.Hisliabilityinthefirm will

belimitedtotheextentofhisshareinthefirm,andhisprivatepropertycannotbe

attachedbycreditors.

Onhisattainingmajority,hehastodecidewithinsixmonthswhetherhewill

becomeregularpartnerofwithdrawfrom partnership.Thechoiceineithercaseis

tobeintimatedthroughapublicnotice,failingwhichhewillbetreatedtohave

decidedtocontinueaspartner,andhebecomespersonallyliablelikeother

partnersforallthedebtsandobligationsofthefirm from thedateofhis

admissiontoitsbenefits(andnotfrom thedateofhisattainingtheageof

majority).Healsobecomesentitledtofileasuitagainstotherpartnersforhis

shareofprofitandproperty.

7.Otherpartners:

Inpartnershipfirms,severalothertypesofpartnersarealsofound,namely,secret

partnerwhodoesnotwanttodisclosehisrelationshipwiththefirm tothegeneral

public.Outgoingpartner,whoretiresvoluntarilywithoutcausingdissolutionofthe

firm,limitedpartnerwhoisliableonlyuptothevalueofhiscapitalcontributionsin

thefirm,andthelike.

However,themomentpubliccomestoknowofithebecomesliabletothem for

meetingdebtsofthefirm.Usually,anoutgoingpartnerisliableforalldebtsand

obligationsasareincurredbeforehisretirement.Alimitedpartnerisfoundin

limitedpartnershiponlyandnotingeneralpartnership.

GeneralPartnerships



Ageneralpartnershipmusthavetwoormorepersonsengagedinabusinessfor

profit.Allpartnersenterintopartnershipbyeitheroralorwrittenagreementthat

mustcoveralltermsoftheparties’businessrelationship.Partnershipsarequite

flexible;agreatvarietyofcontrolandmanagementstructuresareavailableby

agreement.

Partnersarejointlyandseverallyliableforalllegalandfinancialobligationsofthe

partnershipandforallwrongfulactsofanypartneractingintheordinarycourse

ofpartnershipbusiness.Partnershipincomeistaxedaspersonalincometothe

partners.

InRoachv.Mead,theplaintiffcontendedhewasnotvicariouslyliableforthe

negligentactsofhispartner,Mead,becausesuchactswereoutsidethescopeof

thepartnership’sbusiness.Held:Eachpartnerisresponsibletothirdpartiesfor

theactsoftheotherpartnerwhensuchcouldreasonablyhavebeenthoughtby

thethirdpartytofallwithinthepurposeofthepartnership

Limitedliabilitypartnership (LLP)

Alimitedliabilitypartnership(LLP)isaspecialform ofpartnershipforcertain

professions,suchaslawyersandaccountants.

Thisisapartnershipinwhichsomeorallpartners(dependingonthejurisdiction)

havelimitedliabilities.Itthereforeexhibitselements

of partnerships and corporations. InanLLP,onepartnerisnotresponsibleor

liableforanotherpartner'smisconductornegligence.Thisisanimportant

differencefrom thetraditionalunlimitedpartnership,inwhicheachpartner

has jointandseveralliability.InanLLP,somepartnershaveaform of limited

liabilitysimilartothatoftheshareholdersofacorporation. Insomecountries,an

LLPmustalsohaveatleastonethingcalledasa"generalpartner"withunlimited

liability.



LegalImplicationsofPartnerships

Partnershavebothobligationsandrightspursuanttoeitherstatutesand/ora

partnershipagreement.

PartnershipLiability

Apartnerispersonallyliablefor:

1.Debtsandobligationsofthepartnershipincurredwhileheorsheisapartner;

2.Negligenceandothertortsperpetratedbyanyofthepartnersactinginthe

ordinarycourseofthepartnershipbusiness;and

3.Misapplicationoftrustfundsplacedinthecareofthepartnership.

Eachpartnerbecomestheagentoftheotherpartners.Therefore,actionstakenby

onepartnerbindallofthepartners.Althoughpartnersmaywishtorestrict

authoritybyaninternalagreement,suchrestrictionsareonlybindingonthird

partieswhohaveactualnoticeoftherestrictions.Aswell,eachpartnerowesa

fiduciarydutytotheotherpartners,i.e.,adutytoacthonestlyandingoodfaith

withaviewtothebestinterestsofthepartnership.

Anotherkeyfeatureofapartnershipisjointandseveralliability,whichmeansthat

eachpartnerisindividuallyaswellascollectivelyresponsiblefortheentiredebt.

ASSIGNMENT:

a)Aretherightsanddutiesofpartnersstaticordynamic?(5marks)

b)Whatarethegeneralrightsanddutiesofthepartners?(5marks)

TerminationofPartnership

Agoodpartnershipagreementwillmakeexpressprovisionforwhatistohappen

ontheretirementordeathofapartner,includingwhatwilljustifytermination,how

muchnoticeapartnermustgivewhenleavingthepartnership,whetherthe

partnershipwillcontinuewiththeremainingmembers,howtheretiringpartner's



shareistobevalued,andhowcontinuingpartnerswillbuyouttheshareofa

deceasedorretiredpartner.

Intheabsenceofexpressagreement,thePartnershipsActspecifiesrules

governingtermination.Inparticular,theActallowsforterminationinanumberof

ways:ss.212-215oftheLCA

1.Expirationofafixedterm,iftherewasone;

2.Noticebyapartnertotheothers;

3.Death,bankruptcy,orinsolvencyofanypartner;

4.Chargeorassignmentofapartner'sinterest;

5.Applicationtothecourtbyoneormorepartnersundercertaincircumstances

(e.g.,partnerbecomesincompetentorincapable,actsprejudicialtothebusiness,

orbreachesthepartnershipagreement);or

6.Agreementofthepartners.



TOPIC4:COMPANIES

ACompanyIsaseparatelegalentitycreatedforcarryingonbusiness.

ACompanyisanartificialperson,havingacontinuousexistencedifferentfrom

theexistenceofitsowners.TheownersoftheCompanyareknownas

shareholderswhocontributetotheestablishmentoftheentity.

ACompanyhaspowersandliabilitiesdistinctfrom itsowners.Assuch,itis

responsibleforitsowndebts.

ACompanymayenterintocontracts,sue,andbesued.Itcancommittorts,such

asnegligence,orcrimes.

RequirementsforSettingupaBusinessinTanzania

Thisisfollowedbycreationofabusinessentityandobtainingrelevantlicenses

andapprovals.InparticularthisCoursehighlightstheprocedureforcompany

registration,andregistrationwithtaxauthoritiesaspertherequirementofthe

Law.

 

(a)CompanyRegistration

AllcompaniesoperatinginTanzania,whatevertheirlegalform,mustregister

withtheBusinessRegistrationandLicensingAgency(BRELA),whichisunderthe

MinistryofIndustriesandTrade.Thefirststepistoobtainnameclearancefrom

BRELA.Generally,thefollowingdocumentsarerequiredintheprocessof

formingacompany:

 Nameofthecompany(whichmustbeclearedbytheRegistrarof

Companies).

 TheaddressoftheregisteredofficeinTanzania;

 Names,residentialaddressesandnationalitiesofthefirstsubscribersand

directors(atleasttwo).

 Memorandum ofAssociation(statingindetailstheobjectsofthecompany)



andArticlesofAssociation(statingindetailthemanagementstructure

andprocesses).Atleasttwocopiesofeachdocumentmustbefiled;

 Filingaprescribedform tomakeadeclarationthatacompanyhas

compliedwiththerequirementsoftheTanzaniancompanylaw;and

 Paymentofthefilingfee,registrationfeeandthestampduty.

b)RegistrationwithTaxAuthorities

OnceacompanyhasbeenincorporatedbytheRegistrarofCompanies,the

companyisrequiredtoregisterwiththenearestTanzaniaRevenueAuthority

(TRA)office.ThefirstdocumentthatmustbeissuedbyTRAisTaxIdentification

Number(TIN).Normally,TaxIdentificationNumberisissuedwithinthreedays. 

OncetheTaxIdentificationNumberhasbeenissued,thetaxfilewillbeopened.

Onceafilenumberhasbeenissued,thecompanyisexpectedtocomplete

provisionaltaxreturnforms.Thesehavetobesubmittedwithinthreemonthsof

theinitialaccountingdate.Thecompanymustestimateitsprofitsforthefirst

yearandmakequarterlyprovisionaltaxpayments.Onceafilenumberisissued,

TRAwillissueanIncomeTaxClearanceCertificate,whichcanbeusedtoobtain

thegeneralbusinesslicense.

IftheturnoverofthebusinessisTanzanianShillingsFortyMillion,thebusiness

mustregisterforValueAddedTax.VATischargedat20%.Inordertobe

registeredforVAT,theapplicantmustfilltheapplicationform obtainedfrom

TanzaniaRevenueAuthority(ValueAddedTaxDepartment).Thefilledform must

bereturnedwiththecopiesofthefollowingdocuments:

 Certificateofincorporationorcertificateofcompliance(incaseofa

company)orcertificateofregistrationorextract(incaseofpartnershipor

soletraders);

 Memorandum andArticlesofAssociationshowingamongotherthings

thattheobjectivesofthecompanyallowittodothebusinesswhichthe

licenseisbeingappliedfor;



 ProofofTanzaniacitizenshipe.g.photocopyofpassport,birthcertificate,

orincaseofanon-citizen,residentpermitClassA(showingtheholderto

betheinvestorinthatcompany/business);

 Incasetheshareholdersofthecompanyarenon-residentsanddon’thave

aresidentpermit,aPowersofAttorneytoacitizen/residentmustbe

submitted;

 Proofbytheapplicanthavingasuitablebusinesspremisesforthe

businessapplied.Proofthatcanbesubmittedincludestitledeed,tenancy

agreements,receiptofrentorpropertytaxpayment);

 Taxidentificationnumber(TIN)issuedbyTanzaniaRevenueAuthority;

 IncomeTaxClearanceCertificateissuedTanzaniaRevenueAuthority

(IncomeTaxDepartment);

 BusinesslicenseissuedbytheMinistryofIndustriesorlocalauthority

undertheBusinessLicensingAct;and

 Threephotosoftheapplicantoroneoftheresidentdirectorsofthe

companyorlocalrepresentative.

FORMSOFACOMPANY

CharacteristicsofaCompany

Acompanyasanentityhasmanydistinctfeatureswhichtogethermakeita

uniqueorganization.Theessentialcharacteristicsofacompanyarefollowing:

SeparateLegalEntity:

UnderIncorporationlaw,acompanybecomesaseparatelegalentityas

comparedtoitsmembers.Thecompanyisdistinctanddifferentfrom its

membersinlaw.Ithasitsownsealanditsownname,itsassetsandliabilities

areseparateanddistinctfrom thoseofitsmembers.Itiscapableofowning



property,incurringdebt,andborrowingmoney,employingpeople,havingabank

account,enteringintocontractsandsuingandbeingsuedseparately.

LimitedLiability:

Theliabilityofthemembersofthecompanyislimitedtocontributiontothe

assetsofthecompanyuptothefacevalueofsharesheldbyhim.Amemberis

liabletopayonlytheuncalledmoneydueonsharesheldbyhim.Iftheassetsof

thefirm arenotsufficienttopaytheliabilitiesofthefirm,thecreditorscanforce

thepartnerstomakegoodthedeficitfrom theirpersonalassets.Thiscannotbe

doneinthecaseofacompanyoncethemembershavepaidalltheirdues

towardsthesharesheldbythem inthecompany.

PerpetualSuccession:

Acompanydoesnotceasetoexistunlessitisspecificallywounduporthetask

forwhichitwasformedhasbeencompleted.Membershipofacompanymay

keeponchangingfrom timetotimebutthatdoesnotaffectlifeofthecompany.

InsolvencyorDeathofmemberdoesnotaffecttheexistenceofthecompany.

SeparateProperty:

Acompanyisadistinctlegalentity.Thecompany'spropertyisitsown.A

membercannotclaim tobeownerofthecompany'spropertyduringthe

existenceofthecompany.

TransferabilityofShares:

Sharesinacompanyarefreelytransferable,subjecttocertainconditions,such

thatnoshare-holderispermanentlyornecessarilyweddedtoacompany.Whena

membertransfershissharestoanotherperson,thetransfereestepsintothe

shoesofthetransferorandacquiresalltherightsofthetransferorinrespectof



thoseshares.

CommonSeal:

Acompanyisanartificialpersonanddoesnothaveaphysicalpresence.Thus,it

actsthroughitsBoardofDirectorsforcarryingoutitsactivitiesandenteringinto

variousagreements.Suchcontractsmustbeunderthesealofthecompany.The

commonsealistheofficialsignatureofthecompany.Thenameofthecompany

mustbeengravedonthecommonseal.Anydocumentnotbearingthesealof

thecompanymaynotbeacceptedasauthenticandmaynothaveanylegal

force.

Capacitytosueandbeingsued:

Acompanycansueorbesuedinitsownnameasdistinctfrom itsmembers.

SeparateManagement:

Acompanyisadministeredandmanagedbyitsmanagerialpersonneli.e.the

BoardofDirectors.Theshareholdersaresimplytheholdersofthesharesinthe

companyandneednotbenecessarilythemanagersofthecompany.

OneShare-OneVote:

Theprincipleofvotinginacompanyisoneshare-onevotei.e.ifapersonhas10

shares,hehas10votesinthecompany.Thisisindirectdistinctiontothevoting

principleofaco-operativesocietywherethe"OneMember-OneVote"principle

appliesi.e.irrespectiveofthenumberofsharesheld,onememberhasonlyone

vote.

TYPESOFACOMPANY

Therearevarioustypesofcompanythatcanbeformedindifferentjurisdictions,

butthemostcommonformsofcompanyare:



 A companylimitedbyguarantee.Commonlyusedwherecompaniesare

formedfornon-commercialpurposes,suchasclubsorcharities.The

membersguaranteethepaymentofcertain(usuallynominal)amountsifthe

companygoesinto insolventliquidation,butotherwisetheyhaveno

economicrightsinrelationtothecompany.

 Acompanylimitedbyguaranteewithasharecapital.Ahybridentity,usually

usedwherethecompanyisformedfornon-commercialpurposes,butthe

activitiesofthecompanyarepartlyfundedbyinvestorswhoexpectareturn.

 A companylimitedbyshares.Themostcommonform ofcompanyusedfor

businessventures.

 An unlimitedcompany eitherwithorwithoutasharecapital.Thisisahybrid

company,acompanysimilartoitslimitedcompany(Ltd.)counterpartbut

wherethemembersorshareholdersdonotbenefitfrom limitedliability

shouldthecompanyevergointoformal liquidation.

Thereare,however,manyspecificcategoriesofcorporationsandotherbusiness

organizationswhichmaybeformedinvariouscountries

and jurisdictions throughouttheworld.

CANONESHAREHOLDERBECOMEACOMPANYINTANZANIA?



From commonlawperspectives,acompanyhasbeenknownasanassociation

ofpersonswithcommonagendatocarryoncertainbusiness.Theword

Companyaswehaveseenmeansacompanionoranassociationofpersons

withanobjectofcarryingoncertainbusiness.From thisstandpoint,onemay

arguethattherecannotbeacompanyformedbyoneperson.

However,duetochallengesinourbusinesssociety,itisnolongernecessary,in

severaljurisdictions,foracompanytobeanassociationoftwoormorepersons.

TodayinTanzania,asitisintheUK,USA,China,PakistanandIndia,acompany

maybeformedbyoneperson.

Apersontherefore,mayassociatewithhimselftoform alimitedliability

companysamelikeacompanywithtwoormorepersons.

THEPOSITIONINTANZANIA

CompanylawinTanzaniaisaproductofcommonlawofEngland.Theprevailing

companylawsystem wasintroducedinTanzaniain1932bytheadoptionofthe

CompaniesOrdinanceCap.212whichwasrepealedandreplacedbythe

CompaniesAct,ActNo.12of2002.

In2012,theCompaniesAct.No.12wasamendedtointroduce,asanadditionto

theexistingcompanysetup,anewoneshareholdercompany.Theamendment

wasbroughtinbytheBusinessLaw(MiscellaneousAmendments)ActNo.3of

2012wherebyitssections18extendsthemeaningofthewordcompanyby

amendingsection3oftheCompaniesAct,toincludea“singleshareholder

companyformedbyanindividual”.

TheamendinglawalsointroducedanewSection26AtotheCompaniesAct

whosesubsection(1)providesthatalimitedliabilitysingleshareholdercompany

shallbeformedbyonemember.Itisbyvirtueofthissectioncompanysetup,

structureandmanagementconsideredtohavebeenmodified.



WHATARETHEFACTORSBEHINDTHISIMPROVEMENT?

TheMinisterfortradeaffairspresentedtheBilltoincludeoneshareholder

CompanytotheParliamentin2011.Hegavethereasonthat,thegovernment

wantedtoencouragecorporatizationofbusinessandentrepreneurship.

Anotherreasonwastoenablebusinesspersonswhowantedtoventureinto

corporateworldsingularlytobeabletodoso.Therefore,thepassingoffthe

amendmentstothecompaniesAct,broughthopeforbudgingentrepreneurs.

WHOMAYSET–UPAONESHAREHOLDERCOMPANY?

Anypersonwhoisoftheageofmajority,whoisnotdeclaredbankruptcyor

disqualifieddirectormaysetupaoneShareholderCompany.Currently,itisnota

requirementthatapersonsettingupthecompanymustbeacitizenorresident

inTanzania.Therefore,thisisanopportunityfornationalandforeigner

entrepreneurswhoprefertoworkaloneordonotrequirebusinesspartnersto

setuptheircorporationsinTanzania.

Theprocessofsettingupaoneshareholdercompanyisstillconsideredthe

sameasforaprivatelimitedcompanyunlessotherwisemodifiedbylongwaited

regulationstoregulatethebusinessofoneShareholderCompany.

CANAONESHAREHOLDERCOMPANYBECHANGEDTOANORDINARY

PRIVATELIMITEDLIABILITYCOMPANYWITHMULTIPLESHAREHOLDERS?

Byvirtueofsection26A(3)oftheCompaniesActCap.212R.E2002,asingle

ShareholderCompanymaybechangedtoanOrdinaryLimitedliabilityCompany

byadmissionofnewShareholders.Afterthenumberofshareholdershasbeen

increasedfrom onetotwoormore,thecompanyshallceasetobeasingle

ShareholderCompany.

TheCompanyisthenrequiredtonotifytheRegistrarofsuchchanges.



WHATISTHEPRIMARYADVANTAGEOFONESHAREHOLDERCOMPANY?

OneShareholdercompanyisahybridstructurewhereitcombinesmostofthe

benefitsofsoleproprietorshipandacompanyform ofbusiness.Ithasonlyone

personasamemberwhowillactinthecapacityofadirectoraswellasa

shareholder.Thusitdoesawaywiththehasslesoffindingtherightkindofco-

partnersforstartingabusinessasaregisteredentity.Thebestpartisthatlegal

andfinancialliabilityislimitedtocompanyandnotthemember.

CHALLENGESINTANZANIA

TheCompaniesActCap.212R.E2002issilentinmanyareaswhicharevitalto

themanagementandadministrationofasingleShareholderCompany.Section

26A(5)empowerstheMinisterresponsiblefortradetomakeregulationsand

rulesconcerningsettingup,managementandadministrationofaone

ShareholderCompany.NotethatunderSection26A(5)oftheCompaniesAct,

Cap212R.E2002,TheMinisterResponsibleforTradeAffairsisgivenpowerto

makeregulationsforsetupandmanagementofaSingleShareholderCompany.

Itisimportanttonotethatthesaidsubsectiondoesnotobligetheministerto

makethoseregulations.Thewordusedinthestatuteis“MAY”makeregulations.

Thismeansthatregulationsaremade“atthewill”oftheMinister.

TheCompaniesActCap212wasamendedon15thJune,2012whenthe

PresidentassentedtheBusinessLaws(MiscellaneousAmendments)Bill.Itis

almostthreeyearsnownoregulationshavebeenmadeandthereareno

indicatorsastowhentheywillbemadeavailable.Intheabsenceofthese

regulationsitisstillimpracticaltoestablishasingleShareholderCompanyin

Tanzania.Thus,theobjectivesoftheamendmentscannotberealized.

Importantissuestobeaddressedintheregulations(Articles)ofasingle



ShareholderCompany

Thesemattersareasfollows:-

i) WhatwillhappenifthefoundingShareholderdiesorismentally

incapacitated?Intheabsenceofregulationstothiseffectmeansthat

thecontinualexistence(perpetualsuccession)ofthecompanywill

dependonthelifeofitsfoundingshareholder.Thiswillbeagreat

departurefrom oneofthegrandprinciplesofcompanylaw.The

positioninIndiaisthatsincethecompanyisownedbyasingleperson,

hemustnominatesomeonetotakechargeofitincaseofhisdeathor

inability.Thisisaconditionprecedentforregistration.Thenominee

mustgivehisconsentinwritingwhichhastobefiledwiththeRegistrar

atthetimeoffilinganapplicationforregistrationofthecompany.On

demiseoftheoriginalshareholders/directorthenomineedirectorwill

managetheaffairsofthecompanytillthedateoftransmissionof

sharestolegalheirsofthedemisedmember.

ii) Howdoesashareholderappointdirector(s)ofthecompany?Canhe

appointhimselfadirectortothecompany?Ifsohow?Isherequiredto

fileresolutionswiththeRegistrarornot?Thesequestionsaresupposed

tobeansweredbytheregulationsgoverningoneshareholdercompany.

iii) Anotherdisturbingissueiswhetherasingleshareholdercompanyis

stillobligedtoholdAnnualGeneralMeetings.Inothercountiessuchas

India,thelawgrantexemptionstosuchcompaniesfrom holdingAGMs,

thoughrecordsanddocumentsaretobemaintained.

iv) Whetheritisstillreasonabletoalloweverypersontoestablisha

companywithoutdefiningthelimitsintermsofnumberofcompanies

onepersonmayestablish?Orwithoutdefiningthelimitofcapital

requirements.Thesearevitalmatterstobeaddressedbyregulations



otherwisetherewillbeloopholesthatmaybeusedbyindividual

personstoavoidorevenevadetax.Thepositioninothercountrieshas

beenmadeveryclear.ForexampleinChina,onepersonisallowedto

applyforopeningalimitedcompanywithaminimum capitalof

1,000,000Yuanandapersonisbarredfrom openingasecondcompany

ofthesamekind.

Memorandum ofAssociation

Thememorandum ofassociationisthemaindocumentbywhichtheregistration

ofacompanyisachievedandtheprovisionscontainedwithinthememorandum

willprevailoveranyconflictingprovisionscontainedinthearticlesofassociation.

Thememorandum ofassociationhasfivecompulsoryclauses:



 Thenameclause;

 Theobject’sclause;

 Theliabilityclause;

 Thecapitalclause;and

 Thesubscriptionclause.

AlterationoftheMemorandum ofAssociation

UnderS.6oftheCA,Thememorandum ofacompanymaynotbealtered,except

incasesforwhichthemethodandextentisprovidedforunderS8oftheCA.

ArticlesofAssociation

Thearticlesofassociationbindsacompanywithitsmembersandcontainsa

company’sinternalrulesandregulations.TheprovisionscontainedinTableAof

theFirstScheduleoftheCAapplytocompaniesunlesstheyarealteredor

excludedbythearticlesofassociation.ThemodelarticlescontainedinTableA

areinappropriateformanyprivatecompaniesandthemajorityofcompanieswill

adoptamodifiedversionofTableAastheirarticles.

AlterationoftheArticlesofAssociation

Thearticlesmaybeamendedbythepassingofa specialresolution ofthe

company.Acompanyhasapositivepowertoalteritsarticlesbuttherearefour

notablerestrictionsonthemembers’righttoalteracompany’sarticlesby

specialresolution:

 Wherethealterationiscontrarytolaw;

 Whereanadditionalliabilityisimposedonthemembers;

 Whereclassrightsarealtered;and

 Wherethearticleshavebeenamendedandthemembersdidnotactbona



fideandintheinterestsofthecompanyasawhole. 

MANAGEMENTANDADMINISTRATIONOFACOMPANY(CHAPTERVIIofthe

CompaniesAct)

Companymanagementreferstotherulesgoverningtheorganizationand

managementofthebusinessandaffairsofaCompanyinordertomeetits

internalobjectivesandexternalresponsibilities.Thisdefinitionreferstothetwo

distincttypesofCompanyactivitiesaspertheCA

a)Theaffairs:theinternalarrangementsamongthoseresponsibleforrunninga

Companysuchasthedirectors,officers,andshareholders.

b)Thebusiness:theexternalrelationsbetweenaCompanyandthosewhodeal

withitasabusinessenterprisethatisitscustomers,suppliers,and

employees—aswellasrelationswithgovernmentregulatorsandsocietyasa

whole.

Everycompany,publicorprivate,limitedorunlimitedismanagedbyaDirectoror

directorsappointedbytheshareholders.UnderS.181oftheCAdirectorsofthe

Company,thedirectorsofacompanyhaveallthepowersnecessaryfor

managing,andfordirectingandsupervisingthemanagementof,thebusiness

andaffairsofacompanygrantedtothem undertheArticlesofAssociationofa

Company.

EveryCompanymusthaveatleasttwo(2)DirectorsasprovidedforunderS.186

oftheCA.

Role/FunctionsofDirectors

Toissueshares.



Todeclaredividends–thedirectorsdeterminehowmuchprofittoretaininthe

Companyandhowmuchtodistributeasdividends.

Toadoptby-lawsgoverningthedailyaffairsoftheCompany.

Tocallmeetingsoftheshareholders,atleastonceperyear.

Todelegateresponsibilitiesand(exceptthoseoutlinedabove)andappoint

officers.

DutyofDirectors

1.Dutyofdirectorstoactingoodfaithandinbestinterestsofcompany

(S.182)

2.Director'stohaveregardtointerestsofemployees(S.183)

3.Powerstobeexercisedforproperpurpose(S.184)

4.Directors’dutyofcare(S.185)

5.Dutyofdirectorstodiscloseage(S.195)

6.Dutyofdirectortodisclosepaymentforlossofofficeetc.madein

connectionwithtransferofsharesincompany(S.203)

7.Dutytodiscloseinterestsincontracts(S.209)

8.Generaldutytomakedisclosureforpurposes(S.208)

Secretary

EveryCompanymusthaveasecretaryasestablishedunderS.187oftheCA.

Everyappointedsecretarymustpossessknowledgeandexperiencetoholdthe

officeofthesecretaryofaPublicCompany.

AppointmentandRemovalofDirectors

Inapubliccompany,directorsareappointedthroughamotionthathasbeen

agreedbyindividualvotesasrequiredunderS.192oftheCA.

UnderS.193,acompanymaybyordinaryresolutionremoveadirectorbeforethe

expirationofhisperiodofoffice,notwithstandinganythinginitsarticlesorinany

agreementbetweenitandhim.



ReadontheremovalproceduresunderS.193(2-6)oftheCA.

CorporateFinancing

Corporationsarefinancedinoneoftwoways:equityordebt.Equityfinancing

refersto“whatshareholdershaveinvestedinthecorporationinreturnforshares,”

whiledebtfinancing“consistsofloansthathavebeenmadetothecorporation.”

Thedistinctionbetweenashareandabond(ordebenture)canbecomeblurred

asmorefeaturesareattachedtocorporatesecurities.

DifferencebetweenEquityandDebtFinancing

EquityFinancing DebtFinancing

Sharesrepresentownershipinterests. Bondsrepresentdebt.

Shareholdershaveaclaim tothe

residualvalueofthecorporationafter

alldebtsandotherclaimshavebeen

paid.

Bondholdershaveaclaim forafixed

amount(principalandinterest).

Dividendsarearepaymentofcapital.

Theyarepaidoutofafter-taxprofitsand

thusarenottax-deductiblebythe

corporation.

Interestondebtisdeductedinarriving

atthetaxableincomeofthe

corporation.

Ifdividendpaymentsarenotmade,

shareholdersmayhavenoremedy.

Ifdebtisnotrepaid,thecreditorcansue

forbreachofcontractandevenforce

thecorporationintobankruptcy.

OndissolutionofaCompany,atleast Holdersofbondssecuredbypropertyor



oneclassofshareholderswillreceive

propertythatremainsafterallother

claimshavebeenpaid.

assetsingeneralareentitledtobepaid

outaheadofgeneralcreditorson

dissolutionofaCompany

WINDINGUPOFTHECOMPANY

InTanzaniaacompanyincorporatedorregisteredundertheCompaniesActmay

bedissolvedorderegisteredindifferentwaysandfordifferentreasons.One

reasonforclosingdownabusinessmaybefinancialdifficulties.Theprocessof

closingdownacompanyandhavingitderegisterediscalled‘windingup’.

Windingupcanbedefinedastheprocessofsettlingdownaccountsand

liquidatingassetsinanticipationofdissolutionofapartnershiporaCompany.

TherearedifferentwaysofdissolvingorwindingupacompanyasRegulated

undertheCompaniesActandtheCompaniesInsolvencyRulesof2004.S.267of

theActprovidesforthefollowingmodes;-

i) Voluntarymodewhichcanbeinitiatedbythememberofthecompany

ii) Bycourt

Voluntarywindingup

Thisisinitiatedbytheownershareholdersofthecompany.So,thememberswill

needtohaveaspecialresolutiontotheeffectofwindingupthecompany

voluntarily.Thisisprecededbyaresolutionofdirectorswhorecommendtothe

shareholdersforthecompanytobewoundupvoluntarily.

Inaddition,thedirectorsmustmakeadeclarationthatthecompanyhasenough

assetstoclearalltheliabilities.Thisiscalleddeclarationofsolvencyandhasto



bemadeandfiledthirty(30)daysbeforetheshareholdersmakeaspecial

resolutiontowindupthecompanyasprovidedunderSection338oftheAct

Generalreasonsorgroundsforvoluntarilywindingupacompany:

1.Whenthecompanywhichwasformedtooperateforaspecifictimeand

suchdurationhaspassed.Thisiscommonwhereatthetimeofits

incorporation,shareholdersstateintheArticlesofAssociationthatthe

companywilloperateforacertainspecifictime.

2.WhenthereisanoccurrenceoftheeventwhichwasstatedintheArticles

ofAssociationthatuponoccurrenceofthateventthecompanyshallbe

woundup.

3.Whenthecompanybyusingaspecialresolutiondecidesforitsdissolution.

4.Whenthecompanyafterassessmentofitsaffairsresolvesthatduetothe

liabilitiesitcannotcontinuewithbusinessandthereforeithastoend.

Processofvoluntarydissolution

Thisisdeemedtohavecommencedorstartswhenthemembersresolveforthe

dissolutionandnotwhenthedeclarationofsolvencywasmadebythedirectors

muchasitisthedeclarationwhichstarts.Itisimportanttonotethatina

declarationofsolvencythedirectorsstatethataftermakinganinquiryor

assessmentoftheaffairsofthecompany,thefirm iscapableofpayingitsdebts

infullwithintwelvemonthsfrom thedaywhendissolutioncommences.Based

ontheassurancefrom thedirectorsthemeetingoftheshareholdersfollows

withinthirtydaysresolvingthedissolutionofthecompany.Itisinthatmeeting

theshareholdersappointacompetentliquidatorwhowillwinduptheaffairsand

handledistributionoftheassetsofthecompany.Themeetingmayalsoagreeon



theremunerationoftheliquidator.

Oncetheliquidatorisappointedallthedirectors’powersceaseandliquidatoris

requiredtoimmediatelynotifytheRegistrarofCompaniesandsummonthe

creditorsmeeting,ifany.Thenoticehastobegiventothecreditorsnotlessthan

sevendaysbeforethedateofthemeetingandithastostatetimeandvenueof

themeeting.Thenoticeisrequiredtobeadvertisedinthe Gazette andwidely

circulatingnewspapersinTanzania.

Havingbeenappointed,theliquidatorisrequiredtomanagetheaffairsofthe

companyinaccordancewiththelawuptoanendofitswindingup.The

liquidatorisrequiredtocollecttheassetsofthecompanyifanyanddischarge

theliabilitieswhichthecompanymayhave.Immediatelyafterthewindingupthe

liquidatorisrequiredtoprepareaccountsofthewindingup,statingtheconduct

ofthewholeprocedureofthedissolution,howthepropertyofthecompanyhave

beendisposedof,andaftersuchaccountreportingtheliquidatorhastocalla

generalmeetingforthepurposeofpresentingthesaidaccounts.

Thenoticeofthemeetinghastobebywayofanadvertisementin

the Gazette andinwidelycirculatingnewspapersinTanzaniaatleastthirtydays

beforetheactualdateofmeeting.Thenoticehastoshowthetimeofthe

meeting,venue,andpurposeofthemeeting.Aftersuchameetingtheliquidator

hastodelivertotheRegistrarofCompaniesacopyoftheaccountsandalsofile

thereturnsofthemeetingandthedateonwhichwasheld.

HavingreceivedthereturnsofthemeetingtheRegistrarofCompanieshasto

registerthem andafterexpirationofninetydays(from thedateofregistration),

thecompanyisdeemedtobewoundupordissolved.

TheonlyexceptioniswhentheCourtupon application byeitheraninterested

partyorliquidatorextendsthedateatwhichthedissolutionofthecompanyisto

takeeffectastheCourtdeemsfit.



WindingupbyCourt

ThejurisdictiontowindupaCompanyisexpresslyvestedtotheHighcourt

underS.275oftheCA.however,aftergivingsuchanorder,iftheHighcourt

deemsfitmaydelegatetheproceedingsofthecompanydissolutiontothe

ResidentmagistrateCourtassoprovidedunderS.276oftheCA.uponsuch

delegation,theResidentmagistrateCourtwillhaveallthejurisdictiontohearthe

matterconcerningcompanydissolution.

ReasonsacourtmaywindupaCompany(asperS.279ofCA)

Acompanymaybewoundupbythecourtif:-

a)thecompanyhasbyspecialresolutionresolvedthatthecompanybe

woundupbythecourt;

b)thecompanydoesnotcommenceitsbusinesswithinayearfrom its

incorporationorsuspendsitsbusinessforawholeyear;

c)thenumberofmembersfallsbelowtwo;

d)thecompanyisunabletopayitsdebts

e)thecourtisoftheopinionthatitisjustandequitablethatthecompany

shouldbewoundup;

f)IfacompanythatisincorporatedoutsideTanzaniaandcarryingon

businessinTanzaniaandwindingupproceedingshavebeencommenced

inrespectofitinthecountryofitsincorporationorinanyothercountryin

whichithasestablishedaplaceofbusiness.

S.280providesthataCompanymaybeconsideredunabletopayitsdebtswhere;

-

a)Acreditorhasservedonthecompany,byleavingawrittendemand



requiringthecompanytopaythesum sodueandthecompanyhasfor

twenty-onedaysthereafterneglectedtopaythesum ortosecureor

compoundforittothereasonablesatisfactionofthecreditor

b)ifexecutionorotherprocessissuedonajudgment,decreeororderofany

courtinfavourofacreditorofthecompanyisreturnedunsatisfiedin

wholeorinpart

c)ifitisprovedtothesatisfactionofthecourtthatthecompanyisunableto

payitsdebtsastheyfalldue;or

d)Ifitisprovedtothesatisfactionofthecourtthatthevalueofthe

company'sassetsislessthantheamountofitsliabilities


