                            LAW OF EVIDENCE
                                                  CHAPTER ONE
                                            INTRODUCTION
1.1. GENERAL CONSIDERATIONS
Evidence: is a Latin term evidentia meaning to show clearly the existence or non-existence of alleged fact before court of law. As drafted by Draft Evidence Rules (DER), it means whereby any alleged matter of fact whose truth is investigated to be proven.
Law of evidence: is a body of legal rules enacted to govern facts considered in court (relevance to issue), methods of securing these considerations of facts by real/oral proof, judicial notice/admission (facts that don’t need to be proved) & burden of proof (facts whose consideration parties must secure).
Law of Evidence is a body of legal rules aiming to provide courts with information, regulate proof process and protect accused’s right to fair trial; they’re developed and enacted to govern:
1. What facts need to be proven i.e. issue of evidence one should adduce before court to support allegations (facts in issue, relevant facts)
2. How facts’ consideration need to be secured (proof, facts that need no proof)
3. Who needs to prove facts (burden of proof, degree of proof)
4. Evaluation/analysis of evidence
NATURE 
Laws are classified into two: substantive laws define rights and duties and adjective laws enforce these rights and duties as presented and proved at court i.e. evidence law, procedural laws.
Evidence law id categorized independently from procedural laws to establish more effective adjudication system as the latter’s main dealing is how pleadings are framed, investigations are conducted, evidence is collected while the former addresses standard of proof, provable and non-provable value of evidence terms. But both are common as they’re means of enforcing substantive law.
PURPOSE  
-minimum risk of wrongful convictions due to unreliable/prejudicial evidence
-regulate process of proof and conduct of litigation to achieve accelerated, fair and economic justice in courts/tribunal proceedings (Amoral purpose)
-public interest in punishing guilty and freeing the innocent (Moral purpose)
-protects accused’s right to a fair trial in criminal cases (Art. 138, crpc)
With regards to whether law of evidence can answer question of relevancy i.e. which evidence should or shan’t be produced, there are two approaches:
+ Overall process of adjudication process aims to rectitude of decision making – achieved through correct application of substantive law to the true facts. Utilitarian theory: the best way to arrive at the truth was through the application of “free proof” – allowing judges to reach factually valid verdict because too many evidence rules lead to the exclusion of too much relevant evidence. So, laws of evidence are needed only to the point of vexation, expense or delay.
+Judges’ unlimited discretion leads to undesirable results; so, there’s a need for ground rules of evidence’ applicability applied between all courts in similar cases.
1. Evidence law in Civil & Criminal Law Cases:
	Civil Law
	Common Law

	-Purpose: assist court in ascertaining truth between parties’ conflicting versions of facts.
-No exclusion of evidence due to parties’ equality in resource
-Proof standard is preponderance of evidence/probabilities.
-Burden of proof lies on the party who asserts certain claim.
	-Purpose: protect accused’s right to fair trial
-Exclusion of potentially relevant evidence from being produced before court.
-Proof standard is beyond reasonable doubt (constitutional mandate)
-Prosecution bears the burden of proof as fundamental expression of presumption of innocence.


2. 1.2.DEVELOPMENT OF EVIDENCE LAW
3. Ancient means of proof are divided into 2:
4. –Proof by ordeal: subjecting somebody to undergo painful experience so if it normally cures – innocent, if infected – guilty (inhumane rationale)
5. –Proof by Oath: modern means after 15th century when parties takes oath before testifying in their case due to predominance of religious beliefs.
6. *Proof by Battle: victim & accused are required to fight to decide criminal. Ethiopian traditional mechanisms of proving criminal allegations included:
7. –Leba Shay: o solicit admission from suspect; a person’s made to drink intoxicating herbal solution so person he implicates is deemed criminal
8. –Afersata/Awchachegn: the whole community gathers so member of society detects the criminal secretively through a poem.
*Their deficiencies were that suspects can’t challenge evidence’s truthfulness/veracity and hinders people from their daily activities if they were to gather in every case.
1.3. EVIDENCE IN CIVIL & COMMON LEGAL SYSTEMS (Consider making this a table)
=Regarding organization of evidence rules:
Common law legal system due to its jury trial institution, directly relates to law of evidence to which it has separate rule/code determining evidence’s admissibility. Civil law legal system, due to the absence of jury trial & professional judge have its evidence rules sparsely distributed in both substantive & procedural laws.

=Regarding sources of Evidence Rules:
Civil law legal systems have evidence rules enacted by the parliament; common law legal systems, in addition to separate code of evidence law enacted by legislation, they also have precedent evident rules where lower courts are bound by decisions of the higher courts on questions of law. Ethiopia, as per Art. 2(4), Pro. No. 454/2005 binds all courts to follow decisions of federal supreme court bench on questions of law but this precedent system has certain limitations:
-absence of illustration defining error of law
-no trend of publishing & distributing cassation decisions to all courts
-the system exists only for the federal supreme cassation bench (not regional)
-doesn’t apply to questions of fact (unlike the common law system)
=Regarding Inquiry System: civil law employs inquisitorial system by court trial judge while common law employ adversarial evidence gathering system led by the parties who present competing versions to which judge is impartial umpire.
=Regarding emphasized type of evidence: common law emphasizes oral testimonies of parties & witness while civil law emphasizes written evidences i.e. notary attested records.
*3 present sources of evidence in Ethiopia are scattered through substantive, procedures and proclamations, modern & internationally accepted evidence principles and case laws.
1.4.CLASSIFICATION OF EVIDENCES
1. Direct Evidence: establishes facts directly; fact in issue is claim party alleges/denies to exist provided by oral testimony, document presentation or incriminating admissions.
2. Circumstantial Evidence: indirect evidence establishing conclusion by inference; forms claim leading to logical conclusion judge’s required to reach. These circumstances should be taken cumulatively & mustn’t self-contradict (consistency).

I. WHAT FACTS NEED TO BE PROVEN

UNIT TWO
FACTS PROVED OTHER THAN BY EVIDENCE/FACTS THAT NEED NOT BE PROVED BY EVIDENCE
In both civil and criminal proceedings, when a party bears the legal and evidentiary burden of proof on a fact in issue, the fact has to be proven by relevant and admissible evidence. However, there are 3 exceptions where certain allegation of fact by a party doesn’t necessarily need proof: 
1. Where a party admits a fact by making a formal admission either before or at a trial (Admission/Confession)
2. Where proof of the fact in issue may be presumed by the court from an inference drawn from one or more primary facts (Presumption)
3. Facts so well-known and notorious that it’s not necessary for a party to prove that fact formally to the court (Judicial Notice). These exceptions will be discussed hereinafter:
2.1. ADMITTED FACTS
Admission: statement of fact waiving or disputing with the production of evidence by conceding that the fact asserted by the opponents is true, so until such presumption is rebutted, the fact admitted has to be taken as evidence (Art. 3, DER & 2002, cc). Because, in the normal course of things, a person doesn’t make himself liable by admitting facts against himself unless those allegations are true, and he’s expected to know facts relating to him better than anybody else.
In some countries, the term “admission” is only used in civil cases and “confession” in criminal cases and under Ethiopian laws, the term “admission” is used in both civil & criminal cases though the term “confession” is never used in civil cases. 
Admission (Arts. 18-28, DER): oral/documentary statement of fact suggesting inference to the fact in issue in dispute.
* A fact that the parties has agreed to admit before or at a hearing or is deemed to have been admitted by their pleading need not be proved although the court has the discretion to require such facts to be proved otherwise as per Art. 50, DER.
           Admission is inconclusive proof of admitted matter as such by may operate as estoppel. It includes statements made by:
- party or authorized agent in proceeding or a person with an interest in the subject matter
-person whose position/liability is necessary to prove as against the party to a proceeding.
- person to whom a party expressly referred for information regarding the fact in issue.
However, statements made by a party suing/being sued in a representative capacity is deemed inadmissible unless:
-it’s made while the party making it held that character
-its nature is that if the person making it was dead/absent, it would be relevant as per Rule 29
-it’s relevant otherwise than as an admission
-it consists of statements about the existence or time of state of mind/body accompanied by conduct rendering its falsehood improbable.
Confession: acknowledge/admission of guilt made at any time by the person charged with a crime stating the inference that he committed the crime.
Admitted facts need no proof because they cease to be cause of dispute to prove such facts will be ruled as between the parties, and as such, any evidence to prove such facts will be ruled as inadmissible on the ground that it’s irrelevant as proving them would create undue delay which in turn causes injustice so courts have the discretion to pass judgment to pass judgment on admitted facts (Art. 242, cpc & 134, crpc)
* A confession made to police officer or in police custody can’t be proved as against the accused unless it’s been recorded as per Art. 35, crpc. (Art. 26, DER)
A. Limitations of Admissions 
Unlike civil cases where the effect of admission is in most cases destructive as they can’t be contradicted once they are made and as court mayn’t require further proof because of the lesser preponderance of evidence standard required (though the court may require proof even in civil cases if admission is vague or doubtful, confessions/self-incriminatory statements in criminal cases, have to be tested against the presumption of innocence under Art. 20(3), consti. Art. 134, crpc requires that a plea of guilt has to be without reservation and even then, the court may reject them if it’s satisfied from other circumstances that they’re untrue (Arts. 134(2), 135, crpc)
When one of the co-offenders made a confession affecting him and some other persons involved in the commission of an offense, the effect of confession shall be limited only on such person who made it and isn’t admissible to the other persons involved (Art. 27, DER) because:
-it adversely affects proceedings’ fairness as any suspect has a right to silence at a police station and only statements he make in his free will can be used in evidence before the court of law. (Art. 27(2), crpc & 19(2), consti) so incriminating statements made by one of the co-offenders shall not be inadmissible on the other co-offenders who didn’t get the opportunity to exercise the above mentioned constitutional rights.
-The public prosecutor can’t call one of the co-offenders as a witness against the others in the same trial (but possible in separate trials) as the accused may make incriminating statements against the other to make himself free and in doing so contravening the others’ constitutional right of presumption of innocence before conviction.
Indisputable party is a party who ought to have been joined as plaintiff/defendant and whose presence is necessary for the determination of all the questions involved in the civil suit (Art. 40(2), cpc) in whose litigation shall not take the admission made by one indisputable party against the other unless one authorized the other to appear and defend the case as per Art. 69, cpc in which case, such admission made by one in trial is considered to have been made by the other (Otherwise, the plaintiff can claim the full amount from the indisputable party who admitted his allegation, and the litigation shall be continued on the question of contribution between those indisputable parties).
B. Classification of Admission (in both civil & criminal cases)
1. Formal & Informal Admission: 
Formal Admission: is one made to a person in authority i.e. to the police officer in answers to interrogations (Art. 270, crpc) for criminal cases and in the pleadings in the case i.e. the statement of claim or in defense, in a counter claim or in reply, in an open court in the first hearing or at the trial for civil cases.
Informal Admission: out of court written statement made by a party or by a person connected with the party that’s adverse to that party’s interests or in a witness’s oral answer to a question asked in cross-examination or spontaneous statement by a person in response to the events given rise to the cause of action made to person who are not authorized to accept admissions. Once made, it may be disproved or explained (corroborated) by other evidence at the trial and it’s at the court’s discretion to decide how much weight should be attached to the statement though generally, informal admissions have lesser weight unless they are corroborated by other evidence).
2. Judicial & Extra-judicial Admissions: 
i. Extra-judicial Admissions
These are admissions made outside in the course of court proceedings (except in criminal proceedings) i.e. confession made before the investigative police (Art. 27, crpc) & evidentiary admissions (made outside of the court either orally or in a written form) but they aren’t conclusive and may be contradicted. Just like admission is destructive in civil cases, evidentiary admissions may produce the effect of estoppel: rule of civil action which prohibits a person, who by his statement or conduct caused other persons to act in a way he wouldn’t have otherwise acted in the absence of such statement or conduct to deny his statement to justify of the other person who acted up on such statement (Art. 27&90, DER) where courts have the discretion to determine how much weight shall be attached to evidentiary admissions. 
In civil cases, admissions made before a commissioner is considered as judicial admissions even though it may be made outside of the court, however, due to the higher standard of proof required in criminal cases. 
In criminal cases, an extra-judicial admission made during police investigation (Art. 27, crpc) or at the preliminary inquiry case (Art. 35, cpc) have different effect i.e. although anything a party previously said may be used against him isn’t conclusive as it may be contradicted by him in which case the prosecutor bears the burden of proving beyond reasonable doubt that confession wasn’t obtained by operation & isn’t unreliable (Arts. 27, crpc&19(5), consti).
In addition, there’s a difference on the admissibility of confessions made before the trial court, and before other courts, the former can’t be contradicted if made voluntarily and intelligently while the latter may be excluded if it’s contradicted by the accused person i.e. under Art. 35, crpc, confession made before first instance court isn’t conclusively admissible because the accused is required to confess before Woreda court while he is in police custody so if the accused chooses to, he can, at his trial, contradict or explain his statement at the preliminary inquiry.
ii. Judicial Admission
These are admissions made as part of the proceeding in the lawsuit i.e. given before the court, which handled the case, and not in the other courts as in the case of Art. 35, crpc so the mere fact that admission is made before court doesn’t make it judicial. It’s ordinarily conclusive on the party making them and mayn’t be contradicted or withdrawn afterward. These are the admissions about facts which need not be proved. 

In Criminal Cases: Judicial admission refers to plea of guilty or not guilty, if defendant pleads guilty without reservation, the court may enter plea of guilty, where he admits with reservation, the court will enter plea of not guilty because unlike civil cases, in criminal cases, the court can’t split the facts and frame issues with respect to those which are denied so plea of guilty is a judicial admission of each and every elements of the elements charged which is why accused’s mere response “yes, I’m guilty” shouldn’t be considered as admission without his responding to each and every elements of the offense charged, in serious criminal case like homicide, the court may require the public prosecutor to produce evidence despite that the fact is admitted because the very nature of the case demands very high standard of proof beyond reasonable doubt and the accused might have made the admission due to various reasons other than actual guilt. If the plea of guilt convinces the court beyond reasonable doubt, however, the court may convict the accused so except for serious criminal cases, accused’s judicial admission is considered as conclusive evidence.

In Civil Cases: judicial admissions have the destructive effect of withdrawing a fact from being in issue and avoiding the need for proof. This is because once made, they can’t be contradicted and because the other court may not require further proof due to less standard of proof required of proof required in civil cases. Ways of making judicial admissions include:
+Facts expressly admitted in parties’ pleadings (Art. 83, 242, cpc): a party’s formal admission of a fact in the pleadings in the case i.e. in statement of a claim or in defense or in counter-claim or in reply. Once plaintiff admits the existence of the oral contract in action for contract breach, he can’t later produce a written contract while the defendant, in his defense can admit the existence of the contract but deny that the contract has been breached (so claimants are relieved of discharging burdens of proving facts defendants has formally admitted)
+Facts admitted by Implication (Arts. 83,235, cpc): general denial may be considered as admission by the rule of procedure Ex. Statement of defense saying “I am not liable for the loan contract” implies an admission as to the existence of the contract & the loan. In addition, failure to specifically deal with an allegation of fact in the statement o claim by the statement of defense can be taken as admission of the truth of the alleged fact by laws of procedure though there’s no formal concession to the fact in issue. Two exceptions to this rule: 
=Courts have the discretion to require that such admitted facts inferred due to failure to specifically deny charges to be proved (Art. 235(2), cpc&50, DER) since such admissions are not conclusive and may be contradicted at a later time but defendants don’t have such discretion (hence judicial admission in civil case isn’t conclusive). In addition, in the case of admission through evasive denial, the defendant’s failure to deny a given allegation may be due to mistake or excusable omission so it’s logical for the court exercises its discretion of requiring the proof of facts which is deemed as admitted under Art. 235(2), cpc. However, this discretion shouldn’t extend to requiring specifically admitted facts under the pleading to be proved because it’s waste of time and out of purpose of the evidence law unless there’s any doubt about the truth or clarity or vagueness of admission usually true in criminal cases than in civil proceedings.
=As per Art. 235(2), cpc evasion shouldn’t be considered as admission regarding person under disability i.e. minors, insane persons and judicially interdicted persons are persons who, though can sue and be sued their legal representatives as per Art. 34(a), cpc, the law protects due to their mental illness or immaturity making the consideration if taking their failure to deny specifically as admission illogical. Under Art. 196, cc since capacity is presumed, the plaintiff isn’t obliged to prove the defendant’s capacity so disabled persons may be sued without being represented but once the court is aware of their disability , it doesn’t take their failure to specifically deny allegations as admission under Art. 25(2), cpc Instead it orders the proceedings to be stayed until a legal representative is appointed since the exception made under Art. 235(2) is made for the benefit of disabled persons regardless of their legal representative’s competence/sanity. 
In addition, in case of admission through evasive denial, the defendant’s failure to deny a given allegation maybe due to mistake or excusable omission so it’s logical for the court to exercise its discretion of requiring the proof of facts which is deemed a admitted as under Art. 235(2), cpc (However, this discretion shouldn’t extend to requiring specifically admitted facts under the pleading to be proved because it’s a waste of time and out of purpose of the evidence law unless there’s any doubt about the truth/clarity/vagueness of the admission usually true in criminal cases than civil proceedings. 
+Admissions during pre-trial hearings and at the trial (Arts. 24-3, cpc): when the defendant makes admission of fact during the examination during pre-trial hearings, the plaintiff may apply to the court for such judgment or order as he may be entitled to            upon such admission. This however doesn’t mean that the court can’t pass judgment without the plaintiff’s application thereof. 
When the defendant makes an admission during the trial, it has the effect of abandoning the original claim in order to set up a new cause of action. In addition, failure to cross-examine on a particular point doesn’t constitute an admission of the truth of the point by the opposite party (Art. 140, cpc) – similarly, in civil cases, because most litigant parties don’t know how to challenge the other side’s witnesses through cross-examination, they may fail to cross-examine the other side witnesses’ evidences in which case it would be unfair to consider their failure to cross-examine as admission; instead, the court shall determine the truth of the fact based on the evidence produced by the parties. It’s also possible for a party to deny a certain fact in first hearing of which he has admitted previously in his pleading because as inferred from Art. 241(1), the court shall ask the party his defense statement whether he admits or denies such allegation of fact as are made and not expressly or implicitly admitted or denied by the party against whom they’re made (የካደውን ነገር ያምን ወይም ይክድ እንደሆነ ይጠይቀዋል) so he can amend his pleadings under Art. 91, cpc because admission made in pleading is conclusive and one can’t withdraw later except with court’s permission.
+Facts admitted by a party who testifies before a commission: a court delegates its power to take evidence and examine parties and their witnesses to the commissioner who may examine the parties themselves and may receive their admissions deemed as judicial admission based on which the court shall pass judgment under Art. 242, cpc if it can’t do so itself due to Art. 127, cpc’s reasons (Art. 122, cpc). 
Even though the admissions made outside of court to commissioner (a person or another court) are deemed extra-judicial , in these cases however, it’s considered as if made before the court having jurisdiction because the court delegated its power of examination to the commissioner and the evidence taken under it shall form part of the suit’s record (Art. 128(2), cpc) making such admission made before the commissioner conclusive as judicial admission.
+Admission by testimony of party on stand (Art. 261, cpc) or by counsel’s statement: if a party wishes, he may be a witness in his own case, and in cases when the defendant stands as a witness of the plaintiff by the latter’s request, the claimant may examine him in examination-in-chief and during the cross-examination to test his testimony’s truthfulness, while during cross-examination, he may fail to challenge or prefer to keep silent. In such cases, because cross-examination is a stage where cross-examining party discredits or impeaches the testimonies made against him and in doing so increase his probabilities of being a winner even though failure to cross-examine on a particular point doesn’t count as admission due to the optional nature of cross-examination.
However, the cross-examined party on the other side should be able to challenge the cross-examining party because otherwise, his silence may be considered as admission of the fact in question in civil cases.
+Admission by Parties’ Agreement: admission made in a written agreement made before the hearing (Art. 50, DER) perhaps in response to a formal request to admit. When a party wishes for his opponent to admit an uncontroversial fact in issue without the need to call evidence to prove the fact at trial, it has the effect of saving time & expense of calling a particular witness to give evidence to prove the fact and narrowing the issues requiring trial. Such admitted facts would appear to be conclusive on which the court can pass judgment unless leave could be obtained from the court at first hearing to withdraw one’s admission. It can be argued this isn’t judicial admission and remains to be evidentiary admission as the agreement was given and entered outside of the court unless admitted to at the first hearing. On the other hand, Art. 252, cpc states parties may agree as to the question of fact/law to be decided between them and state the same in the form of issue so the fact which was previously an issue may be admitted and the issue requiring trial may be narrowed in which case facts admitted under the agreement could be conclusive on which the court can pass judgment.
2.2.PRESUMPTIONS
Presumptions are the second exceptions where parties are relieved of the legal burden of proving a fact in issue; it’s an inference made about one fact from which the court is entitled to presume certain facts without having the direct proof i.e. circumstantial evidence from which if one basic fact is proved to exist, the alleged fact also exists. So, such party benefiting from such presumptions must first prove the basic fact unless the fact is admitted by the other party. However, there are certain presumptions not depending on proof of basic fact, rather such party can be the beneficiary of such presumptions by the mere fact that they’re provided under the law due to different policy reasons Ex. Presumption of innocence 9Art. 20(3), consti) – to guarantee accused’s human rights from being violated by authorities. On the other hand, such presumptions are argued to be mandatory rules of law or initial allocation of burden of production rather than presumption because there’s nothing the innocent has to prove unless his innocence is rebutted by evidence the public prosecutor produces.
Presumption has the effect of shifting the burden of proof from the party (for rebuttable presumptions and presumptions of the facts). Presumption serves a number of purposes i.e. 
-Probabilistic Relation: facts which are more likely to exist just to save time like possessor of corporeal chattels are presumed to be their owner thereof (Art. 193, cc)
-Procedural Convenience: like how capacity is presumed unless disputed (Art. 196, cc & 92, DER)
-Provision of solution to cases which are difficult to prove
-Protection of public policy or government’s greater interest
CLASSIFICATION OF PRESUMPTIONS
I.PRESUMPTIONS OF FACTS: permissive logical inferences drawn by experience upon court’s discretion upon proof of basic fact in the normal course of things though there’s argument as to whether they’re subject of law of evidence or rules of logic/reasoning. Unlike some presumptions, they can be rebutted and unlike others, they require proof of basic fact. Ex. Art. 88, DER – presumptions the court can make inference from experience, similar occurrences (in case of intentional facts), common course of natural events and from the custom/behavior of a person or community)
These are natural presumptions through which the law recognized the application of such natural events Ex. Art. 3(1), cc probabilistic or logical relation presumptions where the law may need to narrowly justify adequately explained presumptions i.e. from If fact A is true, then fact B is probably true to If fact A is true and the opponent has no evidence suggesting B isn’t true, then B is probably true.
II.PRESUMPTIONS OF LAW: mandatory presumptions not depending on proof of basic fact but which the law requires the court to make (and which they can’t refuse to assume) for social/governmental policy reasons. Presumptions of law are of two types:
A. Conclusive/Irrebuttable Presumption: the party in whose favor the presumption is made, though proves basic facts whose inference makes the existence or non-existence of a fact in issue more probable, is relieved from proving the fact in issue. As exception to presumptions’ general effect of shifting burden of proof, irrebuttable presumptions can’t be disproved by another party and don’t have the effect of shifting the burden of production to another party so once the person who has an irrebuttable presumption on his side proves the basic fact, then the other party will be won without counterproof on his side, even if he has possible grounds of disproving the allegation (Art. 5(3), DER). It thus amounts to rule of law that if X is true, consequence of Y must follow.
B. Rebuttable Presumptions: operates where another fact must be presumed in the absence of further evidence and on the proof of admission of primary fact by a party relying on the presumption bears the legal & evidentiary burden of proving primary fact. Such presumption will apply unless the other party successfully discharges its legal & evidential burden to rebut the presumption. Hence it has the effect of shifting the burden of proof to another party. The standard of proof required to rebut the presumption may be determined by the area of substantive law in which the presumption operates i.e. in civil cases normal standard of “balance of probabilities” and in criminal cases standard of “beyond reasonable doubt” (Ex. Art. 168, RFC)
Sometimes the law restricts the ground upon which the presumption may be rebutted (rebuttable presumptions on limited grounds where one can’t rebut presumptions by any evidence other than those provided by law – Arts. 1153, 1154(2), 1196, 2025, 2782, cc) and in other cases doesn’t impose any restriction on how to rebut the presumption (rebuttable presumptions on unlimited grounds indicated by stating proof to the contrary may be adduced by any means – Arts. 1147, cc & 169(2), RFC) and as per Art. 2006, cc as the meanness of rebutting the presumption restricts, the required standard of proof may increase. After a lapse of 10 years since the date of last news, presumption of death can be rebutted only by the absentee himself or by his special attorney after final judgment date – Art. 172, cc)
*PERMISSIVE PRESUMPTIONS: presumptions that aren’t mandatory (like presumptions of fact) and are prescribed by law (like presumptions of law) containing phrases like “may presume...” Ex. Art. 22, cc – as to its application in criminal cases, the suspect can’t refuse to submit himself to a medical examination including blood test (Art. 20(2), cc & 34, crpc) So, the court has two options: a. call the production of evidence or b. consider the disputed fact as established after which questions as to whether the party against whom the presumption is made has a right to rebut it may arise to which 3 arguments can be made:
-After the court establishes presumption, the other party can’t rebut it.
-Permissive presumptions have the effect of shifting burden of proof & owing to their non-mandatory nature, the other party shall have the right to rebut it, otherwise it becomes unfair and against the spirit of evidence law.
-Permissive presumptions are rebuttable even though the right of the party to rebut to do so depends on the court’s discretion unlike rebuttable presumptions.

2.3.JUDICIAL NOTICE
Judicial notice: circumstances in which the judicial system assumes a factual proposition to be true without proof, whose basis is that even without the introduction of formal evidence, contended proposition appears probable. It refers to facts which a judge, upon his discretion can be called up to receive and act up on either from his knowledge or from enquires from sources to which it is proper for him to refer, advantageous in shortening of trials. In cases where the law may require a court to take judicial notice of certain facts, they’re obliged to do so like all laws published in Negarit Gazette, the territories under the Ethiopian government and division of time as per Rule 42(2), DER.
Two forms of judicial notice in common law:
-Judicial Notice without Inquiry: taken in respect of those facts so much a part of common knowledge that they require no proof and can’t be rebutted in evidence.
-Judicial Notice after Inquiry: taken in respect of those historical, political, customary or professional facts that are not so notorious or part of common knowledge of which notice may be taken by the judge after he has made appropriate inquiries. 
Facts of which the court may take judicial notice under civil law can be classified into 2:
A. Judicial Notice of Adjudicative Facts: judicial notice is based on the criteria of “indisputability” i.e. judicial notice should only be allowed in cases that are beyond reasonable dispute because if there’s the slightest doubt as to the fact’s truth, the party may be required to submit proof. Such indisputable judicially noticed facts include: 
1. Facts of common knowledge: facts generally known to be true by the ordinary intelligence and beyond dispute as common knowledge in the trial judge’s territorial jurisdiction either a matter of ordinary course of nature or matters that members of a given community can easily recognize. However, a judge may not take judicial notice of matters known to him to be true because of his private/personal knowledge unless they are generally known because otherwise persons attending trial may lose confidence on the court and question its impartiality. Generally, a judge need not know a fact of which he’s asked to take judicial notice of as long as the fact is generally known by the society hence whether the fact is known by the sitting judge or not is immaterial.
2. Verifiable Facts: unchallenged facts not so notorious or part of common knowledge but can be indisputably ascertained by reference to undisputed authoritative means and public knowledge. Authoritativeness of a given text isn’t based on the mere fact of the existence of different ideas towards a given fact but by its up-to-dateness and acceptability by the majority. Either way, the party should submit proof to the court if there’s the slightest doubt as to the fact’s truth due to the criteria of indisputability.
B. Judicial Notice of Laws/Legislative Facts: process by which the courts determine applicable laws in a case because the issue arising between parties may be issues of law as well as fact. (Art. 240, cpc)
This is relatively easier for civil law legal tradition which is characterized by codification of laws either in the form of proclamation, directives or regulations as enacted by the legislative organs in different levels as judges are presumed to be familiar with such laws which have nationwide application. The Federal Negarit Gazette establishment proclamation no. 3/1995, Art. 2(3) provides all federal or regional legislative, executive and judiciary organs as well as any natural or judicial persons are to mandatorily take judicial notice of laws published therein. Accordingly, courts can take judicial of laws if they’re published in Federal Negarit Gazette.
1. Federal Laws: laws enacted by the federal legislative organ i.e. HPR and administrative regulations and directives enacted by the executive. Because federal laws are equally laws of each state, state courts are to take notice of them. With regards to federal laws enacted as per Art. 55(1), consti to be applicable in administrations directly accountable to the federal government (like the federal RFC), regional courts are not bound to apply it but since it’s published in the Federal Gazette, they should take notice of its existence. 
*Federal Treaties: international agreements ratified by Ethiopia are integral part of federal laws. If they’re published in the Federal Negarit Gazette, all courts are duty bound to notice them and if they aren’t published, the courts don’t have to take judicial notice of them.
2. Administrative Regulations: enacted by the executive federal government are always noticed because they’re published in the federal Negarit Gazette.
3. Administrative Directives: made by the executive are not published in the Federal Negarit Gazette, their existence may not be noticed.
*Federal Supreme Court Cassation’s Decisions: as per Art. 2(4), Pro. No. 454/2005, interpretation of law they render is binding on federal and regional courts of all levels. Because if they’re deemed as laws, courts are expected to take notice of them (Though the fact that they’re not published in the federal Negarit Gazette may pose a question as to the notice of their existence)
4. State Laws: laws enacted by state councils as per Arts. 52(2)(b,f) & 55(5), consti and published in State Negarit Gazette. As to whether federal organs are required to take judicial notice of such laws, Art. 6, Pro. No. 25/96 states federal courts may apply or take judicial notice of state laws. In cases of internal conflict of laws where state courts are obliged to take judicial notice of other states, it doesn’t contradict with Pro. No. 3/95 as long as the courts understand the language the laws are to be published. 

From Rule 49, DER, it’s possible to infer that courts have the discretion to take judicial notice of certain verifiable facts (because it would be an error for a judge to refuse to take judicial notice of clearly certain & indisputable matters as judicial notice without inquiry is mandatory rather than discretionary) and facts they do take judicial notice of need not be proved, facts that must be taken judicial notice of include: 
-all laws of Ethiopia, any matter published in the Negarit Gazette or similar official government publications.
-Existing title and national flag of every state or sovereign recognized by Ethiopian government and every international organization of which Ethiopia is a member
-Divisions of time, geographical division of the world and public festival
-Territories under Ethiopian government
-Commencement, continuation and termination of hostilities between Ethiopia & other state or body of persons
-All matter of public history, literature science or art (verifiable facts with the aid of appropriate books or documents of reference)
The purpose of publication of laws is to make the law accessible to every citizen and to implement the principle “ignorance of law is no excuse”. In principle, the judges are expected to know the laws of the country but in reality, the mere fact of publication of laws under Negarit Gazette doesn’t justify the fact that they are accessible to each judges sitting in all levels of courts especially those provisions of the former law that have been amended or re-amended within a short period of time. 
For adjudicative facts, courts can refuse to take judicial notice of such laws due to the failure of the party to present the court with the said law because when the party requires the court to take judicial notice of law, it means he has accessible to the said law and unless he intends to delay the case, there’s no justification that the party can refuse to produce the law. So, the court should first do its own research to ascertain whether said law is there or not, if he failed to find it afterwards, they can apply the law, which they believe to be applicable even though it has been repealed. However, unlike adjudicative facts, the judges can’t refuse to take judicial notice of law if they aware of the existence of said law either by their own or by the help of parties.
As a rule, party should call the judge’s attention to the necessity of taking judicial notice of certain fact, if the judge agrees, his ruling should be recorded and if he has doubts as to the fact’s truth, the court must require the party to submit proof even though it is mandatory for the court to take judicial notice of law.

UNIT THREE
RELEVANCE AND ADMISSIBILITY OF EVIDENCE
3.1.FACTS IN ISSUE, RELEVANT FACTS & FACTS RELEVANT TO FACTS IN ISSUE
Evidence must be relevant i.e. must have a tendency to make a fact at issue in the proceeding be more or less probable to determine action than it would be without the evidence. However, evidence’s relevance is necessary but not sufficient condition for the admissibility of evidence as it can be excluded if it is unfairly prejudicial confusing or cumulate due to different social or policy reasons. 
Evidence is not relevant in the abstract but rather to some preposition and for the evidence to be admissible it must be relevant to a material proposition proving abstract legal notions.
Fact: any thing or relations of things capable of being perceived by the senses and any mental conditions of which a person is conscious  (hence can be mental (internal or psychological facts relating to facts of intention, negligence, good/bad faith inferred from conduct or words i.e. cumulative circumstantial evidences).
It also refers to event to which the law attaches certain consequences, any thing, state (physical or mental) or relation capable of being perceived by the senses (Rule 3(e), DER) that has the effect of being basis of which plaintiff’s right or defendant’s liability is established. 
Proven Fact: one when, after considering the matters before it, the court either believes that it exists or considers its existence so probable that a prudent man ought, under the circumstances of the particular case, to act upon the supposition that it exists. Art. 4(1), DER)
Disproved Fact: one when, after considering the matters before it, the court either believes that it does not exist or considers its non- existence so probable that a prudent man ought, in the circumstances of the particular case, to act upon the supposition that it does not exist. (Art. 4(2), DER)
Not Proven Fact: one when it is neither proved nor disproved. (Art. 4(3), DER)
Facts may also be divided into two sets of two types:
Major Facts: are those with direct relevance to the outcome of the case.
Subordinate/Collateral Facts: are those proving minor issue which is relevant to the major fact in issue (Ex. Facts affecting witnesses’ competence (mental or physical capacity), credibility (motive to lie) and conditions of admissibility (like duress, unreliability))
Relevancy exists as relation between item of evidence and fact in issue and has a bearing on the search for the truth determination of a past event under Art. 6, DER a party with something before a court has to prove either facts in issue or facts relevant to facts in issue.
-External Facts: perceived by the five senses, depending on the nature of the fact i.e. experience, photograph, video, exhibits.
-Internal Facts: actor’s state of mind (intention & negligence) especially in criminal and tort cases; difficult to be perceived hence proved by presumptions and inference from proven facts. 
In criminal cases, criminal charge must include the law accused is said to have violated on addition to accused’s name, charged offense (with its legal and material ingredients)’s time, place & victim.
In civil cases, statements of facts/claim plaintiff’s supposed to state concise & material facts constituting causes of action the party relies for claim /defense when and where it arose and facts showing defendant is interested in the subject matter and is liable to answer claim without legal arguments. (Art. 222(1)(f&h) & 80(2), cpc) whose non-compliance results in rejection of the pleading (Art. 231(a), cpc)
Issue: is said to arise when certain fact alleged to exist is denied by the other.
Fact in Issue: fact disputed between the parties and to be resolved by the help of evidence. 
In criminal cases, the criminal code tells what facts are of consequence to the determination of the action and determines what the prosecution must prove in order to establish an accused’s guilt (which if accused doesn’t admit turns to plea of guilty making prosecutor’s whole charge an issue.
In civil cases, facts in issue are normally to be found in the pleadings i.e. claimant’s statement of claim any defense put forward by the defendant which identifying the substantive law and the fact requiring proof.
If admissions are made to all proposition of facts constituting the claim, there is no issue to be framed and parties are said to be no at issue (Art. 254, cpc); if the parties admit certain facts in issue, no evidence need be adduced on that particular issue. Hence, trial is limited to issues framed at the first hearing affirmed by one party and denied by the other.
It also refers to: 
- material propositions the facts are at variance i.e. one affirms and the other denies (Art. 246(1)&247(1&2), cpc)
- facts, that are, either in themselves or in connection to other facts, followed by assertion/denial of a right/liability/disability’s existence, non-existence, nature or extent (Art. 3(f), DER) upon which a decision must be passed.
-facts required to be stated in the statement of claim or criminal charge
-facts alleged to show right to sue or constitute defense (Art. 27, cpc) determined from parties’ pleading, substantial and procedural rules.
In civil cases, courts frame issues from allegations in pleadings or by parties and contents of produced documents (Art. 248, cpc)
In criminal cases, courts frame issues by establishing accused’s guilt/innocence pleading (Art. 132&133, crpc)

Relevant Fact: any fact directly or inferentially leading to one of the conclusions necessary to the proof or disproof of a fact in issue (Art. 3, DER)
Relevance is always a relative term, as evidence isn’t relevant in the abstract but rather to some material proposition in order to be admissible. Such materiality and relevance is determined by canons of logic, general experience and common sense. Relevant evidence has two components: 
+Materiality: relational aspect of relevancy i.e. logical direct/indirect relationship between the evidence tendered and the fact to be proved. Art. 137, crpc & 263, cpc state that questions put in examination-in-chief shall only relate to facts which are relevant to the issue to be decided. Art. 138, cpc gives courts discretion to reject any document at any stage of suit if deemed irrelevant or otherwise inadmissible and it’s possible t raise an objection under Art. 146, crpc or Art. 270, cpc on the ground of irrelevancy.
+Probative Value: evidence’s capacity to prove or disprove a fact and its relationship to the purpose for which it’s offered.
Relevant Evidence: evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.
While conclusiveness is almost never attainable sufficiency is and an evidence to be relevant it must have a sufficient degree of probative force i.e. sufficient enough to carry the proponent’s burden and support his proposition, so that the judge might conclude to the degree of confidence required by the law that the proposition is true. Moreover, evidence is said to have sufficient degree of relevance if the benefit of admitting it outweighs the cost interims of the risk that it might cause confusion, multiply the issues in the ease or lead to too many speculative inferences.
Kinds of Relevant Facts:  Because the codes don’t specify certain categories of facts that are relevant, the determination of relevancy is mostly based on logic and common sense in addition to some indications under the DER: They include:
1. Facts forming part of the same transaction
2. Cause-Motive
3. Preparation-Conduct
4. Occasion-Opportunity
5. Effect-State of Things
6. Facts showing state of mind/body/bodily feeling
7. Similarity of Occurence
8. Facts not otherwise relevant
A. Facts forming part of the same transaction (Res-Gestae): if a fact, though not in issue, is so closely related and connected with a fact in issue as to form part of the same transaction whether both facts occurred at the same time and place or different time and place, it’s deemed to be relevant (Art. 7, DER)
Res-Gestsae: Latin for things done or said in the course of physical or verbal facts’ transaction. Unlike physical facts, there may be problem to identify verbal facts; in order to be taken as relevant under Art. 7 as res-gesta, spoken words have to be spontaneous declarations to the existing occurrence ad not as a result of reflection thought hence made by persons who are present at the time of the occurrence. Otherwise, the remarks of the persons who are not present or witnessed the incident could only be hearsay because they must have picked up the news form others. Spontaneous declaration is an excited utterance made to a dramatic fact in issue i.e. fact so surprising that it is capable of producing a spontaneous unreflected verbal declaration in a normal person usually made at the time of occurrence and declaration without any high time intervals so as to avoid the possibility of fabrication of facts. There may be exceptions to the norm of spontaneous declarations made while the transaction is being executed or immediately after where there is certain gap of time, for instance if a person fell unconscious. 
Because some persons are more sympathetic than others, what’s important is the effect (i.e. spontaneous declarations) not the declarant’s intense act whose sufficiency should be determined subjectively.
1. FACTS FORMING PART OF THE SAME TRANSACTION
Legal transaction is a group of facts connected together to be referred by single name which is subject to inquiry that’s in issue for determination; they’re relevant because if proved, it’s possible to infer the existence of transaction/fact in issue hence relevance’s a matter of whether a fact is part of the transaction or is too remote to be considered as such.
Spontaneous Exclamations: statements accompanying, explaining or commenting on transaction is dispute proximate in terms of place & time; relevant as it guarantees genuineness. If there’s time enough to think, it’s relegated to conduct subsequent thereby reducing evidence’s probationary value.
Facts, though not issue, are so connected with the fact in issue so as to form part of the same transaction are relevant (Art. 7, DER)
Res-Gestae: things said/done in the course of the transaction.
 B. Facts being the Occasion, cause or facts in issue: if a fact is the occasion, cause or effect, immediate or otherwise of facts in issue or constituting the state of things under which such facts happened or which affords an opportunity for their occurrence or transaction, it’s deemed to be relevant (Art. 8, DER). It includes 3 considerations:
1. Occasion: is the time, place and condition of a certain fact without whose cumulative existence, the possibility of a creation act to take place becomes less probable. Occasion inquires to the existence of a favorable/conducive environment for the alleged fact to exist or not but can’t stand alone unless there’s an opportunity without which the occasion isn’t enough in itself for the existence of the act. The collaboration of occasion & opportunity leads the proof of the truthfulness of the contended act.
2. Cause or Effect: logical causal connection between two facts
3. State of Things: gleaned when comparing facts the way they were before and after the act.
C. Motive, Preparation and Conduct
1. Motive: compelling force to do a certain act which must exist for every voluntary act regardless of its adequacy as crimes can be committed for minor & trivial motives. Motive precedes intent because motive is given, intent can be proved especially in criminal cases.
2. Preparation: things done to a result by trying o obtain the mean following motive & intent. It doesn’t exist in itself unless it is related to a certain purpose and inference from preparation requires the cumulative evaluations of all related facts otherwise risk wrong conclusion because preparation may be an innocent preparation and it may be abandoned voluntarily later on.
3. Conduct: accused’s actions previous or subsequent to the occurrence of the fact in issue which is usually dominated by what he wants to do and what he has done. The word conduct doesn’t include statements, unless those statements accompany and explain acts other than statements made in the hearing or presence of the person whose conduct is relevant is admissible since they influence the conduct of the person.
2. CAUSE-MOTIVE
Cause: causal link is state of things or connection of facts outside the human mind; natural relationship of facts with the consequent results i.e. facts in issue in the normal course of things (in which case cause and effect relationship is presumed). It’s interrupted by extraneous factors whose interruption would produce a given result (Art. 24(1&2), crc). Causation also exists where there are several actions cumulatively producing a result (though insufficient independently) as per Art. 24(1)(c), crc)
Art. 8, DER stipulates a fact which is occasion, cause, effect or immediate to fact in issue or state of things under which it happened or afforded an opportunity for its occurrence is relevant.
Motive: impelling emotion, driving force voluntarily & reasonably moving a person to do an act, it’s relevant because it proves, though not guilt, the potential connection between an act and its actor which in turn is a fact in issue. (Art. 9(1), DER) Once proved, the strength thereof is irrelevant; its proof doesn’t necessarily mean alleged fact in issue exists and its absence doesn’t mean absence of offense.
A voluntary act without motive is like effect without cause and is called an accident.
3. PREPARATION-CONDUCT
Preparation: includes desire, procurement, arrangement or creation of conditions for crime’s commission before the actual conduct; regardless of its degree, preparation isn’t punishable as per Art. 26, crc because guilt can’t be inferred solely from preparatory act which can be frustrated or abandoned; unless it constitutes a crime as such (like Anti-terrorism Pro. No. 652/2009, Art. 4 in which case preparatory act is fact in issue rather than a relevant fact). Preparation & evidence thereof are relevant as per Art. 9(1), DER because a person preparing to commit a crime is more likely to pursue it to its end.
Conduct: accused’s act or accompanying statement that constitutes a fact in issue whether it be done before (in which case conduct overlaps with preparation and attempt overlaps with similarity of occurrences), during (in which case, conduct forms part of the same transaction) or after (i.e. subsequent conduct – one that occurred after the fact in issue & includes absconding, procuring false evidence & concealing stolen items or statements related thereto) o the fact in issue. Such conduct & evidence thereof is relevant if it has reference, influences or is influenced by the fact in issue (Art. 9(2), DER). 
Conduct may also be that of a third person’s or victims i.e. victim’s character evidence like affirmative defenses, fresh complaint, dying declarations; these are not relevant if they’re principal facts i.e. they become the fact in issue in cases of offenses where consent is one).
4.  OCCASION – OPPORUNITY
Occasion: conducive circumstance surrounding the offense and necessary condition enabling the undertaking of the fact in issue.
Corpus Delicti: proof of existence of person/thing against whom/which the crime was committed.
Opportunity: chance/access accused had to the victim or crime’s commission in whose absence no evidence is sufficient for conviction unless there’s proximity in time & place of alleged absence and time & place of crime’s alleged commission.
5. EFFECT – STATE OF THINGS
Effect: traces observed after the rime’s commission that show the nature of fat in issue i.e. footprints, fingerprints, scratches, disorder. If opportunity is provided and occasion is proved, effects create the nexus between accused and the fact in issue.
State of Things: state of a person’s situation or manner things were ordered at a particular moment; which is appreciated only when seen in light of previous situation/ordering.
6. FACTS SHOWING STATE OF MIND/BODY/BODILY FEELING: mens rea element i.e. intention, negligence, accident, knowledge, good faith, good/ill will, rashness is a pre-requisite for the commission of a crime or fault (in tort cases) which can be proved only through accused’s admission/confession or circumstantial evidence  i.e. one that makes an inference as to the existence of a certain state of mind in reference to a particular moment in question based on proved facts i.e. motive, preparation, state of things & similarity of occurrences (Art. 15, DER).
3.2. RELEVANCY OF CONFESSION
Confessions can be judicially admitted & accepted evidence only if the court has confidence on the truth of it. Thus, unless a given confession is true, it shall not be relevant evidence and court may require the prosecution to call evidence when confession is excluded on the ground of unreliability (Art. 134(2), crpc)
True confessions, though reliable, can be made inadmissible if they are obtained in violation of rules of procedure; these are rejected not because of legal prohibition made in furtherance of interests like privacy and human dignity not because they’re irrelevant. An out of court confession can be admissible only if made before the police officer or person in authority during the course of interrogation in accordance with Art. 27, crpc i.e. officer should inform the suspect about his right and the effect of his statement and should also write the fact that the defendant had been cautioned before the commencement of investigation, immediately after which the suspect is required to sign on it otherwise are inadmissible as well.
Moreover, the confession evidence shall be obtained through the process of formal interrogation and the police may obtain incriminating admissions through unlawful installation of a court listening device or unauthorized surveillance methods.
Confession made by an accused person is irrelevant in a criminal proceeding if its making appears to have been caused by inducement, threat or promise having reference to the charge against the accused from an authority (Art. 31, crpc). Unlike the common law, ‘plea of bargain’ procedure where police or the public prosecutor can negotiate with the suspect that if he admit the allegation brought against him, they would help him in mitigating his penalty, our system differs as under Art. 31(1), crpc no police officer or person in authority shall offer or caused to be offered any promise to any person to any person examined by the police including the suspect. In addition, improperly obtained evidence i.e. in violation of constitution (Art. 19(5) and procedural rules (Art. 146, crpc) is inadmissible making evidence illegal upon which conviction can’t be made on the other hand, the policy of excluding improperly obtained evidence. Though courts usually excludes confessions made during the course of investigation if the accused contended that he gave the statement by oppression or coercion, such confessions become directly relevant and admissible if any corroborating real evidence is discovered as the result of the confession. Therefore, it can be argued the mere fact that a confession is obtained through coercion doesn’t affect the admissibility of any incriminating items discovered as a result of the confession would result in too many guilty defendants being acquitted there by diminishing law enforcement while its include would possibly condones police malpractice and damaging the credibility of the criminal justice system in the eyes of the public. Therefore, to resolve this dilemma, the criminal courts shall have discretionary powers to exclude illegally and unfairly obtained evidence exercised in the particular circumstances of each case. 
Relevancy of Confession in Criminal Proceedings (Art. 25, DER): no confession is relevant in criminal proceeding if it involves other persons in the crime’s commission (as against such other person) and it appears to have made by inducement, threat or promise (upon whose removal it becomes relevant). However, relevant confession doesn’t become irrelevant merely because it was made under promise of secrecy/alcohol inducement or as consequence of deception. 
Relevancy of Oral Admissions: an oral admission isn’t relevant as to a document’s content until the party shows he’s entitled to give secondary evidence of such contents or produced document’s genuineness is in question.
Relevancy of Admission in Civil Cases: no admission is relevant in civil cases if it’s made either upon the condition or parties’ agreement that its evidence isn’t given.

3.3.RELEVANCE OF CIRCUMSTANTIAL EVIDENCE
Circumstantial evidence: evidence proving a certain fact indirectly or depending on the surrounding circumstances i.e. facts proved by evidence enabling inferences about the existence and non-existence of the alleged/disputed fact as disputed fact is not the one stands independently. Rather directly or indirectly connected with other facts in terms of place, time or occasions. It’s generally classified into 3:
A. Prospectant Evidence: when with the existence of a certain fact as an issue, the existence of previous thing or mental status becomes relevant i.e. when the former infer the later or based on the forwards looking probabilities.
B. Concomitant Evidence: when with the occurrence lack thereof of certain fact at a specific time as an issue the occurrence of other facts at the same time of the same person become relevant. Ex. Res-gaesta, Theory of alibi: Latin for elsewhere, it means the fact of presence elsewhere is essentially in consistent with the presence at the place and time alleged making personal participation in the fact in issue impossible (though not acceptable if accused can be proved to have been in place within reach)
C. Retrospective Evidence: when existence of the later fact is based on backward looking reasoning style as it refers to the existence of the former.
3.4. RELEVANCY OF SIMILAR OCCURRENCE
Similarity is to the fact in issue or disputed fact, it’s to other previous acts committed by the same person. Similarity alone doesn’t justify the conclusion that for whatever of similar acts, the accused is responsible; rather it increases the probability that the alleged crime committed by him as suggested by recidivism rates. However, similar occurrence shall not be used to prove a fact in issue. Because, like character evidence, it may produce an unfair bias, diverting court’s attention from the fact in issue before the court to the general character of the accused since character is the cumulative effect of similar behavior of a person. 
Even though, they’re irrelevant to prove a fact in issue, evidence of similar occurrence are relevant to prove whether a person did something intentionally or accidently at the court’s discretion. In order to be relevant similar occurrences must have the same characteristics with the act in question. Moreover, sometimes a single occurrence may not be strong enough to indicate the intention of a person towards the commission of the alleged act; however, even though the similar occurrence is a single one it may be relevant if the defendant knows his wrongful act immediately after the occurrence.
7. SIMILARITY OF OCCURENCES: when certain activities are committed in similar time, place, means and modality, similarities are then identified to prove facts like accused’s identity, state of mind and absence of mistake so it’s possible to rationally infer acts’ commission by the same person; though the similarity of the persons/things against whom/which the crime was committed is also relevant, proof of the last offense can only be produced of accused isn’t convicted for it (doing so is prohibited under Art. 138(1), crpc).
The fact that an act formed part of the series of similar occurrences, all of which involves the same accused is relevant when there’s a question as to whether the act’s accidental/intentional. Similarly, the existence of  natural business course is a relevant fact where there’s question as to whether an act was done (Arts. 16&17, DER)
8. FACTS NOT OTHERWISE RELEVANT: facts irrelevant in direct connection but found to be relevant in otherwise connection i.e. inconsistent with any fact in issue/relevant fact as it makes their existence/non-existence highly probable or improbable (Art. 12, DER)
- Alibi: best defense in criminal cases, it’s a contradiction to occurrence/opportunity; denial and impossibility of access to the place, at the time and in the manner the crime’s alleged to have been committed.
- Impossible Offenses: like if alleged victim is already dead or allegedly stolen item wasn’t there before.
These defenses’ operation however depends on the proving of the corpus delicti or commission of the alleged crime.
* Other kinds of relevant facts stated in the DER include:
- Facts necessary to explain/support/establish/introduce relevant facts (Art. 10)
-Facts relevant when conspiracy is alleged (11), damage is claimed (13) and right/custom is in question (14).
3.5.RELEVANCE OF JUDICIAL DECISION
Civil cases unlike criminal ones affects victim’s personal interest to whom it’s up to institute or not civil actions. For cases entailing both civil & criminal liability (as criminal acts usually entail extra-contractual liability) the plaintiff will have two options regarding his civil claim:
-Independently instituting his civil claim in civil court which won’t wait the judgment of a criminal court but decide the cases brought before them i.e. non-joined suits based on offered evidences.
-Applying to criminal court trying the same case for an order that compensation be awarded for the injury caused i.e. joinder case of criminal and civil cases (Art. 154, crpc), though the court may refuse such application due to reasons under Art. 155, crpc i.e.              . 
In cases where the civil court passes judgment before the criminal court, a question as to the relevancy of civil judgment to the criminal suit may arise in non-joined suit; though in case of joined suits, court always first adjudicates the criminal case before the civil case (Art. 158, crpc) hence pose no questions of relevancy. As a rule, civil courts’ judgments aren’t relevant or binding on criminal courts because the standard of proof required in each case is different i.e. beyond reasonable doubt and preponderance of evidence and evidence which is sufficient for civil cases may not be strong enough to prove guilt in criminal case. In civil law tradition, criminal courts’ judgments (whether acquittal or denial), however are binding on civil courts. In Ethiopia, the question of criminal courts’ judgment’s relevancy in civil suits can be seen in 2 ways:
A. Joined Suits: in such suits where civil case is joined with criminal case to be tried in a criminal court, the court shall first determine accused’s criminal liability before deciding on the question of compensation. If the accused is acquitted or discharged by the criminal court, the question of civil ability/compensation isn’t adjudicated by that court, rather shall inform injured party to file a claim against accused in civil court having jurisdiction as per Art. 158, crpc hence criminal courts’ acquittal or discharge decision doesn’t have relevancy in civil cases; if the accused is convicted however, the conviction will have a direct relevancy to determine his civil liability because criminal cases’ standard of proof is higher than that of civil cases an evidence which is sufficient for criminal case is more than enough to prove liability in civil cases. Once the criminal court determines accused’s civil liability, the injured party shall not be allowed to institute the same civil suit in civil court due to Res-judicata principle (Art. 5, cpc).
B. Non-Joined Suits: in such suits where civil and criminal cases are instituted independently, if the criminal court ruled on acquittal or discharge, its judgment doesn’t have a binding effect on civil court deciding whether an offence has been committed as per Art. 2149, cc because a certain act may be considered a non-criminal merely due to the fact that it’s not provided on criminal code and even if it is a crime, the accused may be acquitted for affirmative or negative defenses (necessity, self-defense, unforeseen accident) On the other hand, in extra-contractual civil suits, the slogan is “every damage caused shall be made good” making acquitted person liable in civil suit. Furthermore, criminal cases’ beyond reasonable doubt standard f proof justifies the non-admissibility of criminal acquittal in civil cases (How exactly?). However, even though civil courts are not bound by criminal courts’ acquittal or discharge, they may, of their own accord or on parties’ agreement, require the production of criminal courts’ judgment records (Art. 145, cpc). Though there’s no explicit provision as to whether conviction is binding on civil court, based on the standard of proof required in the two cases, it can be said evidence which is sufficient for criminal case is more than enough to prove civil liability and if this is so, the civil court shall not require the production of additional evidence rather proceed to decide on the question of amount of compensation to be awarded. Another reason criminal conviction makes accused civilly liable is due to the acontrary reading of Art. 158, crpc and Art. 2035, cc which states extra-contractual liability by the mere fact of infringing the la i.e. provisions of criminal code.
3.6. RELEVANCY OF CHARACTER EVIDENCE
As a rule, relevant evidence is acceptable/admissible; this, however doesn’t mean that every relevant evidence can be brought before court merely because of its relevance. Relevant evidence may be inadmissible if it tends to result in an unfair prejudice. One such example is character evidence where character is to include both disposition and reputation, of 2 types:
A. Disposition of a Party: particular instance for a particular character trait related by someone who has had enough experience with the individual to know that disposition i.e. when the witness gives his personal opinion about the individual based on his personal dealings with him
B. Evidence of General Reputation in Community: person’s general character known by the community in general so the witness speaks of what he feels to be individual’s reputation in the community for the particular trait. It’s this second type of character evidence that’s relevant to show character. 
The relevancy of character evidence in civil and criminal cases is such that in civil case, character is generally irrelevant except when character itself is an issue (i.e. defamation) and in criminal cases, accused’s good character is always relevant to be shown in an evidence for a particular trait involved in the crime with which he’s charged because his good character may be the base for the presumption of innocence and criminal law focuses on the accused’s guilty state of mind/intent without which there’s no crime. In principle, accused’s bad character is irrelevant in criminal cases. Art. 47(2), DER and Arts. 138&149, crpc prohibit the disclosure of accused’s character or antecedents before conviction because doing so would arouse judge’s hostility against accused without regard to the evidence adduced to prove alleged crime and convictions shouldn’t be based on proof of elements of the offense before the court and not up on inference drawn from prior bad character (Art. 138, crpc)
Even though bad character is irrelevant in criminal case, if accused produces evidence of good character in his favor, the public prosecutor shall be allowed to challenge him. Art. 138, crpc disallows evidence of bad character before conviction while Art. 149, crpc allows both evidences o bad and good character after conviction for the purpose of aggravating or mitigating sentence. 
3.7. RELEVANT BUT INADMISSIBLE FACTS
ADMISSIBILITY OF EVIDENCES
A broader concept under which evidence’s exclusionary rules are grouped irrespective of relevancy, admission is governed by law unlike relevancy which is governed by logic, common sense & experience, and the general rule is that relevant evidence is admissible & irrelevant evidence is inadmissible due to courts’ limited time and resources (Art. 138&148, cpc). So evidence is admissible only if it’s related to the fact in issue/relevant facts. However, even relevant evidence may not be admissible for other policy reasons like:
-Social & public policy reasons: like facts disclosed during negotiations may not be used later on to encourage out of court dispute settlements (Draft crpc), subsequent remedial measures may not be used to prove knowledge/negligence to encourage the undertaking of social responsibility and evidences whose prejudicial effect outweigh their probative value aren’t admissible (evidence of prior conviction as per Art. 138, crpc) so as not to create prejudice in the judge’s mind though can be used in the sentencing stage for aggravation.
- Economic Reasons: when undue hearing delay evidence causes outweighs its probative value (though this may be contrary to accused’s constitutional right to present his defense under Art. 20(4)).
- Other Priorities: constitutional principles excluding relevant evidence i.e. unlawfully obtained evidence, evidence defendant didn’t have before the hearing date (Art. 9, 10, 19, 20, consti)
- Higher Values: that supersede truth manifestation and administration of criminal justice; for instance there are 2 constitutional exclusionary rules protecting human dignity: incriminatory statements  and admitted evidences of arrested persons(Art. 19(5) and evidences obtained violating human rights Art. 9(1)&10(1)). Such evidences are deemed null, void, ineffective and non-existent.
-Preference to certain types of evidence: written document is a preferred form deemed conclusive as to its contents between signatory parties as per Arts. 2003&5, cc.

Evidence that isn’t relevant is inadmissible as a principle in the law of evidence; relevance is a necessary but not sufficient condition to guarantee fact too be admissible in court of law because there’s are legal prohibitions against relevant facts to be produced as evidence for contravening social and public policy reasons that weigh in favor of exclusion. Hence admissible evidence has to be relevant to the material proposition without any exclusionary rule preventing its admissibility.
Evidence becomes inadmissible i.e. rejected or not received by court for 2 reasons: a. if it’s not relevant and b. if there’s legal prohibition behind it, like:
-Confusing, cumulative
-Waste of time: when substantial amount of evidence has already been introduced.
-Consideration of undue delay: length of time trial must await evidence
-Undue Prejudice: where factors like prior conviction records leading to prejudicial trial about the guilt of charged crime – Art. 138, crpc
-Collateral: where multiple sources establish the same fact. Moreover, documents not annexed or filed with the pleading or produced at the first hearing cannot be received at a later stage except when such party applies to court who may adjourn the hearing on such terms as to costs or otherwise a per Art. 137 (1&3) & 256, cpc.
Thus evidence’s admissibility should be determined based on not only its material proposition but also their probative value.
Major legal prohibitions making relevant evidence inadmissible include:
1. Public Policy: this is because if the evidences are disclosed, national interest, governmental secrets or judicial processes’ administration directly related to public interest may also be affected. There are 3 relevant evidences which may not be proved in the name of public policy: 
i. Evidence as to State Affairs: regardless of the document’s public or private nature, no one is permitted to produce any unpublished official records relating to state affairs, government secrets, military forces’ stand & organization, public & internal security matters of the state or to give any evidence derived therefrom except with the concerned authority’s permission as they may injure public interest and nation’s international relations.
ii. Information for the Detection of Crime: no police officer shall be compelled to point out his sources he used to deter crime or ways he got information about a crime (Art. 23, crpc) because if the criminals are aware of police’s tactics as to crimes’ detection, they may find elusive ways and informants may be discouraged to give further information.
iii. Judicial Disclosures: no judge shall be compelled to disclose cases’ judicial process in order to protect the principle of judiciary’s independence and freedom from interference of any governmental body (Art. 77, consti)
2. Privilege: the other prohibition making relevant evidence inadmissible in order to protect certain social interests which prevail over individual ones. Ex. Marital privileges, advocate-client, priest-son, physician-patient relations.
3. Parole Evidence/Extrinsic evidence in Relation to Document: the best evidence rule provides that the best proof of document’s contents is the document itself and the original writing must be produced, unless it’s established that the document evidencing the contract has been destroyed, stolen or lost (Art. 53-7, DER & 2003, cc)
The parole evidence rule restricts the use of oral or written extrinsic evidence instead parties are required to prove their case exclusively by the evidence of the content of a writing. As opposed to the best evidence rule, it doesn’t require that the evidence of the document be original but instead limits proof of the fact to the contents of the writing and prohibits consideration of any evidence which contradicts, alters, varies, changes and modifies any of the terms or provisions of the written agreement. Its rationale is that the parties, by reducing their agreement to writing, are regarded as having intended the writing they signed to include the whole of their agreement.
Parole evidence rule for contracts under Art. 2006(2), cc states no proof by witnesses or any presumption is admissible against statements contained in a written instrument. However, according to Art. 1722, a contact made in a special form shall be varied in the same form so even though proof by witness or any presumption is inadmissible, proof by another written contract is admissible against statements contained in written instruments under Art. 2006, cc.
In cases where parties differ as to the written agreement’s proper or intended meaning or where such language is ambiguous or susceptible f different interpretation, rule of interpretation permits the introduction of evidence in order to resolve such ambiguity and show the meaning of the language employed and the sense in which both parties used it (Arts. 1734&6, cc).

II. Modalities of Proof (How Facts are Proved)

The Cassation bench under File No. 47551, Vol. 9 provided that albeit the requirements of specific evidence types, parties may prove facts using any type of evidence, which, recognized in Ethiopia, are of 3:
1. Oral Evidence
2. Real/Demonstrative Evidence
3. Documentary Evidence

UNIT FOUR
ORAL EVIDENCE
4.1. INTRODUCTION
1. ORAL/VERBAL/TESTIMONIAL EVIDENCE: also called living evidence as questions are put to witness for clarification or veraciousness, it’s evidence made by witnesses before the court personally (Art. 20(4), consti) or by commission (Art. 127, cpc), either orally or in writing or by conduct after making affirmations as to his statement’s truthfulness (Art. 261(1), cpc & 136(1), crpc)
Testimony: form of evidence obtained from witness who made solemn statement/fact declaration in order to establish proof of some fact to the court.
Oral evidence: is verbal evidence given by competent witnesses’ word of mouth under oath/confirmation in court for the purpose of establishing proof of some fact.
Witness of someone with mental & physical facilities to have first-hand knowledge about a crime through his senses and personal connections with the relevant occurrences whose function is to help rectify important considerations and to present evidence from which the trier of fact can make a determination as to what happened.
The major importance of oral evidence is related with the goals of an adjudication i.e. form of dispute resolving mechanism which is correctness of decision-making realized by the proper application of the substantive laws to the true facts of the dispute. With this regard, law of evidence assists in the achievement of rectitude or correctness of decision making by ensuring that by any means the evidence before the court is relevant and reliable to establish the true fact through several mechanisms:
-Evidence that could be overemphasized or lead to erroneous inferences is inadmissible. Ex. Hearsay evidence
-Legally imposed standard according to whom facts in issue are to prove are guilt beyond reasonable doubt (criminal case) or preponderance of evidence (for civil actions).
-Process of cross-examination tests witness’ credibility revealing to the tribunal vested interests, bias or mistakes adversely affecting the cogency of their testimony.
Oral evidences are also essential in case of absence of documentary evidence, especially in criminal cases.

4.2. NATURE & DEVELOPMENT OF ORAL EVIDENCE
	Common Law
	Civil Law

	-Oral evidence is given considerable weight and usually prevails over written evidence.
-The judge acts as umpire, ensuring that the rules on procedure & evidence are followed.
-Jury’s role is to decide questions of fact then on the defendant’s guilt/innocence.
-Opportunity to cross-examination of opposing witnesses and for arguments on both sides.
-There can be preparation of evidence where counsel would normally prepare witnesses for the hearing in order to avoid surprises during the trial and make sure that the witness statements are accurate.
	-Judges have the discretion to determining what issues to raise, what evidence to introduce, what arguments to make and what questions to put to witnesses hence determines the scope and scope of examination.
-All oral witnesses are the court’s witnesses; though tendered by the parties, there’ substantially no cross-examination and practically none by the parties so witness makes his statements in his own words.
-Preparation of witnesses is also strictly forbidden, attorneys can’t discuss the issues related to trial with witnesses out of court and may face disciplinary sanctions upon breach not to mention witnesses’ loss of credibility.
-Because civil trial is generally consisted of a number of hearings, and written communications between the parties, their attorneys and the judge, evidence is presented and motions are made hence less emphasis on oral arguments and examinations.



*With regards to the traditional Ethiopian oral litigation, the Fitha Negest specified certain competency requirements to be a witness like for a witness to be over 20 years of age, two or more in number, not a family member, beggar, solider or ashker also hearsay evidence had not gotten acceptability. The traditional litigation procedure was transmitted through generations by oral traditions; it includes highly sophisticated techniques of interrogation known as esette ageba muget.
4.3. COMPETENCE OF WITNESSES
Competence of witness: is an inquiry as to which persons are capable to testify before the court or judicial proceeding under oath or confirmation. It can be classified into two: 
A. General Competency: witness’ ability to testify to observed facts through his senses; in this sense, everybody is presumed to be competent with certain exceptions. It requires for the person to possess the organic and moral capacities i.e. to the ability to understand questions and give rational answers. 
B. Special Competency: witness’ ability to analyze & testify to opinions/conclusions he has arrived at by evaluating observed facts. Unlike general competency, it’s not presumed but divided into two:
1. Lay Witness: witness with no experience in the matter he’s testifying so he testifies to opinions based only on facts he has observed and leaves the conclusion in the court. His vain & unprofitable opinions will not be admissible upon the particular cause thereof and of all subjects if it’s neither practicable nor possible. 
2. Expert Witness: person who proved special experience and required by the court or by either parties regarding he subject matter that’s so complex they need assistance in forming proper judgments regarding the fact.
GROUNDS OF INCOMPETENCE
The incompetence of ordinary witnesses is the exception to the rule of general competency which is due to lack of organic and moral capacities of presumed witnesses. Few grounds, in Rule 39 of the Court Rules of 1943 and Rule 92, DER making a person incompetent from testifying include:
A. Mental Incapacity: ground for raising objection in both common law and Ethiopian civil law system, it covers mostly the organic incapacity aspects of witnesses competency hence comprises of children, insane and intoxicated persons with long lasting or intermittent conditions. This is because it interferes with the intellectual capacity of observation, recollection, understanding, narration or communication of observed facts. A child or mentally defective person are generally competent if they understand the questions put to them and can rationally answer them; and if they’re possessed with sufficient intelligence to justify reception of the evidence and understand the duty to speak the truth (Art. 104(1), DER)
Because testimony of every witness is subject to the assessment of the court, it can mean mentally defective persons are permitted to have the right to tell to the court what they have in mind because there is inherently presumed civil rights of persons to stand as witness before courts though general provision in the civil code dealing with contracts excludes some persons from being witnesses  to a contract, this exclusion doesn’t continue to the effect that they are not capable enough to testify in connection with civil matters because civil cases are connected with the preponderance of evidence to make one of the parties the winner of the suit.
B. Physical Incapacity: covers persons who have visual, hearing and speaking deficiencies who can in principle, perceive the occurrence/non-occurrence of certain events but have impaired the power of observation making such witness’s competency as long as they can understand the questions put to them in accurate fashion and give they can give rational answers thereto so it can be accurately interpreted (Art. 92(2), DER)
C. Legal Interdiction: is n bar to witness’ competency as inferred from Art. 142, crpc & Art. 268, cpc though a witness may be asked about prior convictions to impeach his credit (which the prosecutor can’t do if the witness is also the defendant).
D. Interest in the Outcome of the Case: incompetence ground linked with the bearing of biases, it covers different types of persons: parties of the case, consanguinal & affinal relatives & other emotional relations unlike, in early times of criminal charges and civil suits where persons were disqualified as they were considered incompetent, this ground currently has no relevance with regard witness’ competency/incompetence as inferred from Art. 93, DER for civil proceedings & Art. 94(1&2), DER for criminal proceedings.
However, as stated under Rule, 40 of 1943’s Court Rules, the fact that a witness is the spouse of a party to a suit can be used to impeach said witness credibility and the court has the discretionary power to weigh such credibility.
4.4. EXAMINATION OF WITNESSES
In the process if adducing oral evidence in court by way of giving answers to questions put to the witness; there are three forms of questions:
A. Examination-in-chief: processes whereby a party who bears the burden of proof hence has the right to begin i.e. prosecutor/plaintiff calls a witness to give evidence on his behalf eliciting evidences relevant to the issues and favorable to the examiner’s case.  Such questions:
-shall only relate to facts relevant to the issue to be decided and to such facts of which the witness has direct/indirect knowledge (Art. 37, crpc & 263, cpc).
-must be organized in a manner to achieve its purpose, the witness must described the events in the order in which they occurred, or in the order in which the elements of a claim or defense need to be proved on oath and orally and in open court.
-are asked by the party who called the witnesses hence has the right to examine thereto; witness is said to give his evidence on oath, orally & in open court and under the court’s direction & superintendence (Art. 37, 1943’s Court Rules).
-are prohibited from being leaded; leading questions are questions phrased in such way that the desired answer is contained or implied in the question and are prohibited under Art. 263(2), cpc and Art. 137(2), crpc. This is to prevent a witness who is quick to adopt the suggestion of the examiner from saying something that he would say otherwise.
B. Cross-examination: 2nd stage and absolute constitutional right of due process of law & right of confrontation (in criminal case - Art. 20(4), consti)  where the opponent party cross-examines witness immediately following the examination-in chief, unless the courts for some reason postpones it. It’s the method by which a party to an action weakens testimony by probing the credibility of adverse witness. The proper purpose of cross-examination id for the witness’s evidence-in-chief to be tested for its accuracy and completeness a the cross-examiner seeks to elicit from the witness any further evidence which may undermine the previous party’s case or weight of his evidence by attaching his character. It tends to show to the court what is erroneous, doubtful or untrue in the answer given in examination-in-chief so leading questions are allowed (Art. 263(3), cpc & 137(2), crpc). Cross-examination isn’t limited to the matter of upon which the witness has already been examined-in-chief, but extends to the whole case as per Art. 108(2), DER
C. Re-examination: logical result from the interaction between examination-in-chief and cross-examination for the purpose of clarifying matters raised in the latter (Art. 139, crpc & 263(4), cpc). So, testimony, which is given in answer to examination-in-chief, is discredited by cross-examination, or shown to be erroneous, doubtful or untrue, the former party could re-examine the witness in the way to cure what is damaged during cross-examination. As such, it’s confined to issues that were covered in cross-examination and leading questions are not allowed except to explain/clarify matters though court has the discretion regarding questions such as whether re-examination exceeds the scope of cross-examination, whether the testimony offered is in the nature of refutation or propriety of the form of the question (Art. 108(3), DER)
4.5. HEARSAY EVIDENCE
Hearsay evidence: is a type of oral evidence given by a witness based on the information he has attained from the statements made by others; it’s a legal term describing piece of testimony given by a witness who relate, not what he knows personally but what others told him or what he has heard said by others outside of courts. It’s a kind of evidence made by another person other than the witness that doesn’t originate from the individual’s direct knowledge and observation of facts sought to be proved but from the mere narration and repetition of what has been said by another who is not in court to ascertain out of court statement offered to prove the truth of the matter asserted in a civil suit or criminal charge.
Under Arts. 137(1), crpc & 263(1), cpc, it’s provided that questions put in examination-in-chief shall relate to facts only of which the witness ha direct or indirect knowledge, the phrase ‘indirect knowledge’ is interpreted to include hearsay evidence making it admissible as a rule not as an exception while others argue that the phrase ‘indirect knowledge’ implies the circumstantial evidences rather than hearsay evidence making hearsay admissible as an exception since admitting hearsay evidence as a rule is against the constitutional rights of the accused to confront his accusers as provided under Art. 20(4), consti. 
Though there’s no uniform application of the rule, hearsay is, in principle, not admissible a stated under Art. 29, DER because:
-it’s information given by a person who doesn’t have first-hand access depriving of the ability to appear as a witness, for his knowledge is a derived knowledge.
-to prohibit the use of a person’s assertion equivalent to testimony to the asserted fact.
-Lack of cross-examination because hearsay made out of court rather than before the court hence not subject to the test of cross-examination which shows how the testimony given by a witness against him is doubtful, erroneous or untrue. Even if hearsay witness is cross-examined, he may refer the answer to the original declarant making cross-examination ineffective.
-Absence of oath: out-of-court hearsay declarant was not under oath at the time of declaration hence lack solemnity of the proceedings and court’s commitment to the truth and the witness’s legal duty to tell the whole truth.
-Testimonial Infirmities: concept dealing with problems of misperception, faulty memory, ambiguity and distortion in relation to a oral statement of an out of court hearsay declarant.
*Exceptional Circumstances of Hearsay Evidence making indirect knowledge admissible evidences include: 
+Dying Declaration made by a person who knows that his death is imminent and a person can’t be found at the time the testimony is required as per Art. 29(1), DER. It’s admissible due to the necessity of evidence with the absence of the original on the assumption that a person is going to die doesn’t have to have motive or benefit for which he has to lie and only in so far as it details the cause of death and indicates the circumstances of the transaction which resulted in death. Furthermore, the declarant must be competent witness and must have had an adequate opportunity to observe the facts, which he details so statement must not be based on hearsay.
+Statements made in ordinary course of business (Art. 29(b), DER): an exception because if the statement id made in the current routine of business, it’s more likely to be trustworthy than otherwise as fewer motives to lie in the day-to-day aspects of ordinary business transactions than in exceptional private situations. Such person should fulfill certain formalities in his courses of recording i.e. any entry of memorandum he keeps in the ordinary course of business or in the discharge of a professional duty, acknowledgement of receipt of money, goods, securities or property of any kind, document used in commerce or a date of other documents written or signed by him assuming when the person making the business record is unavailable at time of trial. Otherwise, these records are not admissible as per Art. 29(b), DER.
+Hearsay declarations against pecuniary  interests (charging maker with pecuniary liability to another or of discharging other person upon whom he would have claim), proprietary interest (statement in disparagement of title to land) or statement which exposes person to criminal prosecution or suit for damages at the time the statement was made rather than the time the statement is sought to be used in evidence (Art. 29(c), DER). Exceptionally admissible because a person is not likely to make statements against his interest lightly or with casual regard for truth.
+Statements of opinion as to the existence of a public/general right/custom (but not facts) of which, if it existed, he would have been likely to be aware, provided it was made before any controversy as to such right custom or matter has arisen (Art. 29(d), DER)
+Other exceptions under Art. 29 & 30, DER include statements of pedigree, statements contained in documents, expression of a crowd and evidence given in prior proceedings recognized as admissible evidence because of their necessity.

4.6. EXCLUSIONARY RULES & PRIVILEGES
Exclusionary Rule: exception to the right not to be compelled to testify and duty of every person to testify.
Privilege: freedom from compulsion to give evidence, or  a right to prevent or bar evidence from other sources on grounds unrelated to the goals of litigation in whose absence parties, witnesses and others can be compelled by a court to give testimony or other material they may have that’s needed for court proceeding even if it is damaging to themselves or others because of the principle that the law is entitled to every person’s evidence. 
Privileges operate to exclude good proof, in the name of some other social objectives so should be narrowly construed. They’re designed to promote confidential communication within certain kinds of socially desirable relationship so should not be conditional and must be protected at any time.
Policies Underlying Privileges include:
-encourage desirable communication of relationships in attorney-client, physician/psychotherapist-patient and husband-wife contexts.
-protect the desired relationship itself
-Uphold the integrity of a profession, avoid futile efforts to coerce testimony against principled resistance, avoid likely perjury if so coerced and to serve commonly shared principles of privacy, fairness or morality
-Advance economic policies like protecting trade secrets or encouraging voluntary compliance with law
-Limit governmental invasion of the individuals’ security
The limits of these policies, together with the need for the particular type of information define the boundaries and exceptions to privileges as most rules of evidence, including privilege may render inadmissible evidence offered on behalf of a criminal defendant, that could help raise a genuine reasonable doubt concerning defendant’s guilt hence trenching on the defendant’s constitutional right to present information, compulsory process or process clauses of the constitution.
TYPES OF PRIVILEGES
I. Right Against Self-incrimination: guaranteed by Art.   , consti, it lasts as long as there’s a possibility of prosecution to be invoked by any civil or criminal witness to resist giving testimony in court, whenever it can be made to appear to the judge that there is some appreciable likelihood that information disclosed by the invoker might be used either in investigation or as evidence, in a way that would increase the chances of the invoker’s prosecution for or conviction of some crimes. It encompasses (1) the privilege of the criminally accused i.e. the right not to take the witness stand and if he does so and to turn away impeachment questions that might open up other crimes committed by him (a right he waives if he takes the stand) and (2) the privilege of other civil or criminal witnesses to turn away particular questions that might open up crimes committed by them.
II. Governmental Privileges: are of 5 types:
A. Required report Privileges: records required by the government to be kept or submitted whose statutes differ widely in form, substance and judicial interpretation from privileges protecting other governmental matters (secrets & official information) as they are normally individually tailored to a particular regulatory area; they’re also generally founded upon two distinct policies:
1. Encouragement of full, accurate & voluntary compliance
2. Governmental concerns i.e. internal processes: preventing disclosure of government officials’ notations or opinions, preserving documents from harm, avoiding the general inconvenience   resulting from frequent demands for disclosure or preventing direct exertion of judicial power on executive personnel.
B. Governmental Privileges for State & Military Secrets: 
C. Federal Statutory Privileges: given to government agency heads to make rules (respected in court) prohibiting subordinates from disclosing intra-departmental communications and related files.
D. Public officer Privileges: prohibiting examinations as to communications made in official confidence.
E. Executive Privilege: exercisable by the president or such officers and resting on several policies, including the constitutional separation of powers.
III.Professional Confidentiality: 2 most common types:
A. Attorney-Client Privilege: main purpose is to facilitate and foster informed legitimate legal services assuring the clients that the statements made with their attorneys will not be disclosed to third persons including the courts hence doesn’t include advice about how to commit future crimes or frauds, having regard to the client’s culpability (to know or should have known the act he has intended to do was illegal) rather than the attorney’s. 
B. Doctor-patient Privileges: aim is to cover matters in the patient’s medical history and encourage the seeking of professional help thus privilege isn’t destroyed by the presence of a nurse or 3rd person at the consultation if it’s to improve treatment.
C. Marital Privileges: the ancient common law in competency of one spouse to testify for or against the other in legal proceeding eventually eroded into 2 broad privilege principles:
Both marital privileges are frequently subject to a number of exceptions as they’re inconsistently applied to civil & criminal cases depending on several factors.
	Confidential Communication Privilege
	Adverse Spousal Testimony

	-protects confidential communication made during marriage and permits the suppression in any civil or criminal case of so much of a spouse’s testimony as may reveal confidences passed between the spouses.
- Note that this privilege only applies to a “confidential communications and as a rule, the spouse’s observation of an act done for reasons independent of the observation is not considered a communication so the observed act wouldn’t be privileged but a later statement of it
-Applies regardless of whether testimony is for/against spouse or whether a spouse is a party or witness to the litigation.
-Relates to communications made/transcribed during the marriage
-covers evidence other than spousal testimony
-privileges isn’t destroyed by marriage because if aims to encourage spouses to confide in each other.
	-privilege not to testify against one’s spouse or privilege to prevent adverse spousal testimony against oneself
-permits the suppression of all testimony of one spouse against the other usually in the latter’s criminal prosecution  unless subject to exceptions i.e. prevents the spouse from taking the stand as a witness adverse to other connubial partner, regardless of the subject matter unlike communication privilege which only applies to prevent disclosure of confidential marital communications during civil & criminal litigations
-Applies only to testimonies adverse to spouse and requires the spouse as a party
-Relates to communications that transcribed in or outside of marriage
-Can’t cover evidences other than spouse’s testimony
-Privilege is destroyed by divorce because it aims to preserve harmony in a particular marriage before court. 


IV. Other Privileges: may include boss-secretary, researcher-subject and friend privileges, clergy, journalist and account privileges, rape, domestic violence or substance-abuse counselors or hospital peer review though the extent to which such privileges defeat truth seeking functions in private & public inquiries and the consequent constitutional ramifications of preventing criminal defendant from receiving/using relevant information remains to be a hindrance to recognize them as privileges.
UNIT FIVE
REAL EVIDENCE
Real evidence: is type of evidence for which the court can personally inspect and make inferences and conclusions on the existence/non-existence of facts to which evidence is sought to prove; it comprises of documents and physical objects in various forms that satisfy the tests of authentication & corroboration. Exhibits generally fall into one of the two categories:
-Real Evidence: is one that speaks for itself; separate, distinct and independent of witness’ testimony.
-Demonstrative Evidence
Two major types of evidence are:
5.1. DEMONSTRATIVE EVIDENCE
Demonstrative Evidence: any type or part or representation of physical objects introduced in trial capable of being inspected by the court and demonstrate the existence of fact in issue based on its demonstrable physical characteristics which, when is of difficult complexity, is interpreted by expert witness. It is additional evidence illustrating oral testimony or recreating tangible thing occurrence, event or experiment i.e. scientific evidence & visual aids (scale modes, plaster casts, molds, models (most admissible when viewed in 3-D), maps, charts, diagram & drawings (admissible if they’re official specifically when accuracy is the main concern), photographs (admissible if they substantially & accurately depict the subject matter without being unduly prejudicial hence excludes staged/posed photos),  microscopic enlargements (are allowed, under the judge’s discretion up to certain extent), videotapes (more of real evidence rather than demonstrative one), computer reconstruction/animation (mathematical prediction & projection of possible outcomes by computer programs where known facts are plugged into a computer algorithm to generate an accident stimulation)). General Rules regarding demonstrative evidences include:
-Demonstrative evidence is intended to be an adjunct to testimony so there must be some other evidence stating some issue of fact that needs to be illustrated/demonstrated.
-There are 3 hurdles of admissibility i.e. Relevancy: correlation of demonstrative evidence with the reason for trial i.e. question of guilt/innocence, Materiality: easily understandable illustration with no wayward inferences and Competency: up to standard with the court’s décor and decorum.
-Demonstrative evidence, in order to favor the defendant, must pass an additional balancing test for relevancy between what’s probative (relevant to cinch the case for the prosecution by anticipating all defense) and Prejudicial (whatever inflames the passions and prejudices of the jury).
-Foundational requirements (other than expertise) for demonstrative evidences include:
+Authentication: to convey the evidence’s intention without any significant alteration or distortion (so can’t photoshop an image except for certain circumstances)
+Representational Accuracy: fair depiction of evidence’s scale, dimensions and contours.
+Identification: demonstrative evidence must be an exact match to the underlying evidence to testimony illustrated.
5.2. DOCUMENTARY EVIDENCE: Document is any type of written proof expressed/described upon any substance by means of letters, figures or marks intended to be offered at a trial to establish existence/non-existence of facts in dispute; different from physical evidences as it conveys information conveyed by the physical evidence but in another medium and is presented for the purpose of examination of the content of the document.
Documentary evidence is subject to specific forms of authentication i.e. mechanism of ascertaining authorship and genuineness of the document so it can be admitted as proof. Modes of authentication include:
-Formal authorship admission by the writer (Arts. 2007&8, cc), lay witness or expert witnesses.
-Signature/handwriting in the document that is alleged to be the author's must be proved to be in his handwriting (Art. 58, DER). Persons who witnessed the writing/signature may be called to ascertain the author of a specific document. The signature of witnesses on documents legally requiring their attestation (like Art. 1727(2), cc) is sufficient to prove that the author of the attested document is the one who signed on the document attested by witnesses.
-Courts are to presume that every document called for and not produced after notice to produce was attested, stamped and executed in the manner required by law (Art. 74, DER)
-Courts can also compare using an expert or any person in court except the accused that the latter ‘s signature, writing or seal in question with signature, writing or seal admitted or proved to the satisfaction of the court to have been written or made by him even though the latter has not been produced for such purpose (Art. 59, DER)
-Authentication by expert witnesses: authorship proof by a person specializing on identification of persons’ writing and formation of conclusions based on inferences where facts not otherwise relevant become relevant if they support or are inconsistent with the experts’ opinions.
*Ancient Document Rule: states a document which survived long (30 yrs under Indian Evidence Act) and kept in custody will qualify as ancient and has no need for proof of authorship. 
5.3. BEST EVIDENCE RULE
It is common law rule of evidence which states the contents of a document can only be proved by adducing the original document itself whose rationale is based on the assumption that, if the original is not produced, there is significant chance of error/fraud in relying on such a copy. The rule applies in two situations: where the writing terms are legally dispositive in the issue at bar (not collateral documents or issues) and where the witness’s sole knowledge of a fact comes from having read it in the document. Exception: If the original document is unavailable for reasons other than serious misconduct, secondary sources of evidence can be used instead (Art. 53, DER). Two types of evidences:
A. Primary Evidence: original document produced for the inspection of the court of which its contents must be proved by as a rule (Art. 54, DER).
B. Secondary Evidence: used to prove document’s contents when primary evidence couldn’t be found. It includes, as per Art. 55, DER copies given under certain provisions, made from the original mechanically to insure its accuracy, compared with the original, counterparts of documents as against the parties who didn’t execute them or oral accounts of document’s contents by persons who had seen document. Limited circumstances secondary evidences can be used as means of proof of documents’ contents under Art. 56, DER include: 
-When original is when a person in the opposing party, person out of reach or not subject to the court’s process or doesn’t produce it after getting notice legally binding him to, when the original has been lost, destroyed or holder can’t produce it in reasonable time or when it’s of such nature as not to be easily movable (In such cases, any secondary evidence is admissible)
-When original’s existence conditions or content have been proved by the opposing party or interested rep to be admitted in writing (In such case, written admission is admissible)
-When the original is a public document as per Art. 60 or has certified copy (In such cases, only a certified copy is admissible)
-When original consists of accounts or other documents which can’t be conveniently examined in court and the fact to be proved is the general result of the whole collection (In such case, expert witness of document is admissible)

III. BURDEN OF PROOF (Who needs to prove facts)

UNIT SIX
BURDEN AND STANDARD OF PROOF
6.1. CONCEPT OF BURDEN OF PROOF
Burden of proof: obligation to prove allegations presented in a legal action or a particular context to defend a position against prima facie other position as there is a burden of persuasion, production/going forward with evidence for every issue. It’s the task of establishing a fact necessity or duty of affirmatively proving facts in dispute on issue raised between parties. It requires a party to raise reasonable doubt concerning the existence of a fact. (Art. 84(2)(c) & (5), DER). 
In civil cases, burden of proof shifts between parties depending on the issue that’s to be proved or allegation/claim raised by the party, so the general rule is that the party who has the burden of proof has the right to begin or the party who is entitled by law to begin proceedings has the burden of proving the issue in the case. Where the plaintiff is entitled to begin the proceeding, h bears the burden to prove cause of action and when defendant begins as in cases of affirmative defenses, he bears the burden of proof on the grounds he may raise as a defense and counter defense rebuttals to the presented cause of action (Art. 142, crpc).
In criminal cases, the prosecution has the burden of proof on the elements of the charge (Art. 136(2), crpc) as he then follows by calling his witnesses; further corroborated by Art. 20(3), consti which provides presumption of innocence for the accused thus tacitly placing the burden of proof on the public prosecutor so in normal circumstances, defendant’s guilt is to be proved by the public prosecutor /private complaint while the defendant bears the burden of providing contrary evidence in defense. In such cases, acquittal is subject to the degree of strength of prosecutor produced evidence i.e. unless it’s strong enough to warrant a conviction, the prosecutor also bears the risk of non-production as the court orders acquittal without requiring the defendant to produce his defense as no case has been made by the prosecutor (Art. 141, crpc). Rationale is the prosecutor’s failure to produce evidence which reasonably enable the court believe that there has been made a case against the accused so that to continue the proceeding.
Burden of proof in cases of Presumption
Presumption operates when certain facts may be presumed to exist even in the absence of complete proof; have the same effect in both civil and criminal cases, of shifting the risk of failure of proof in relation to particular issue. The nature of presumption determines whether a party has burden of proof or free of producing evidence i.e. in case of rebuttal presumptions which can be overturned by producing contrary evidence, parties have the burden of proof while in case of mandatory irrebuttable presumptions, no party is allowed to adduce rebutting evidence, as they are conclusive evidence in favor of the holder of such presumptions.
With regards to the presumption of innocence provided under Art. 20(3), consti because there’s no requirement that a basic fact is proven before the presumption is raised, the burden of proving accused’s guilt and adducing rebutting evidences rests on the prosecutor upon whose failure, the accused is to be acquitted. The question as to who bears the burden of proof contrary to the presumption is determined by the fact that in favor of whom is the presumption provided; the party against the presumption works bears such burden. In some cases, parties are required to prove the presumption whether fulfilled or not rather than the actual happening of the act i.e. in cases of declaration of absence, the litigant who needs to prove the death and wants to avail himself from the death has to prove nothing has been known about him over the last 6 yrs but not expected to prove his actual death.
Burden of proof describes two different aspects: burden of production & burden of persuasion; both may be borne by the same party simultaneously when the party produces sufficient evidence to make a case hence establish a fact so as to persuade the judge or they may be borne by different parties, unlike the latter which doesn’t shift at any stage, the former may shift from one party to the other during the course of trial i.e. to the party upon whom the risk of directed verdict or equivalent ruling rests is said to have the burden of going forward with the evidence, that is producing evidence. 
1. BURDEN OF PRODUCTION/EVIDENTIARY BURDEN: party’s obligation to produce cogent/compelling evidence in support of his assertion after which the other party will lose automatically if he doesn’t produce rebuttal evidence. 
It lies on person who would fail if no evidence was given at all from either side (Art. 81(3), DER), who, in civil matters, is the plaintiff (Arts. 258(1)&259(1), cpc) unless it shifted to the defendant by presumption, (Art. 259(2), cpc). In criminal cases, prosecutor bears the risk of non-production and the burden of producing and proceeding with evidence for elements of his charge at the start of the case.
I. Burden of Production of/Going Forward with Evidence/Evidential Burden: adducing enough evidence to raise an issue in the satisfaction of the trier of fact. It’s the problem of passing the judge whose failure means the issue won’t reach the jury; burden falling on a party who has a claim/allegation so courts can believe there is issue in the case, party’s obligation to introduce evidence on all required elements of a crime/suit sufficient enough to avoid a ruling against him on the issue and make out a prima-facie case.  It’s also a burden of party to adduce enough evidence for the judge to be satisfied that the issue shall be left to the tier of the fact. It has the effect of determining whether or not the person who shoulders the burden of production will lose the case because if there’s no evidence on issue or if it doesn’t satisfy the court, the case will be decided in favor of the other party.  
+In Civil Cases: Burden of production is adducing enough evidence on an issue to make a case. As a rule, the burden of producing evidence in support of a claim can be imposed on the plaintiff (Art. 259(1), cpc) and the defendant (Art. 259(2), cpc). This is to mean that the plaintiff has the burden of producing evidence on the cause of action and the defendant do so on the grounds of his defense or on facts of his counterclaim. Both bear the risk of their failure to produce evidence to prove their respective interest, the party bearing such burden isn’t always duty bound to produce evidence strong enough , rather he’s entitled to produce prima-facie evidence. That allows for the burden of production to shift to the other party. 
Therefore, burden of production has nothing to do with weighing evidence which is required at later stage of burden of persuasion but prima facie one.
+In Criminal Cases: The prosecutor who bears the burden of production of evidence also bears the risk of non-production; however, when the prosecutor makes a case against the accused, the defendant has the burden of producing rebutting evidence.
2. BURDEN OF PERSUASION/LEGAL BURDEN: lies on the person who desires for the court to give judgment as to a legal right/liability after proving such fact on which such legal right/liability depends on (Art. 81(1&2)&82, DER).
In civil cases, it lies on the plaintiff to produce evidence deemed appropriate enough to prove the fact in issue after which the other party may rebut such evidence and in criminal cases, the prosecutor bears the burden of persuading the court as to the elements of the charged offense and the defendant, in turn bears it when the case has already been made against him.
II. Burden of Persuasion/Legal Burden: burden to persuade trier of fact to find for a party on a particular issue; determined by the rules of substantive laws with the standard of beyond reasonable doubt for criminal cases and preponderance of evidence for civil actions. The party who loses the issue, if it’s not dislodged has the burden of persuasion and the degree of force needed is determined by the standard for that burden; it means the party has to persuade the judge that a judgment is to be given in his favor and can win only when he persuasively proves the existence/non-existence, occurrence /non-occurrence of the fact in issue. The party who bears this burden also bears the risk of non-persuasion i.e. failure to persuade the tier of fact as to their respective cause of action and elements of the charge. As to the required persuasion degree, it’s to show the judge the existence/non-existence of fact in issue beyond reasonable doubt in criminal cases while it’s cause of action by preponderance of evidence in civil actions & affirmative defenses. Though acquittal in criminal case doesn’t result in bar of civil liability of the same offense, the beyond reasonable doubt standard is relevant in determining civil action of the same offense.
+In Civil Cases: the production of circumstantial or prima-facie or any other evidence is not an end by itself unless the party persuades the court as to the fact in issue i.e. elements of his cause of action (for plaintiff) or ground of defiance rebutting plaintiff’s evidence (for defendant). Such litigant is expected to do so by producing preponderance of evidence. The failure of the party having the burden of persuasion to persuade the tier of fact is measured due to the fact that the judge is left in equilibrium as to the existence of the fact. 
+In Criminal Cases: the prosecutor producing evidence on an issue in a case is not an end by itself unless he can establish the fact as to the elements of charges made against defendant in the judge’s mind beyond reasonable doubt, so if the court is left in equilibrium as to the existence of the fact in issue, the prosecution bears the burden of non-persuasion. When the accused has burden of persuasion of proving criminal irresponsibility/limited responsibility (Art. 84(2), DER), he must satisfy the court of the fact’s existence/non-existence which has been established against him by the prosecutors unless doing so he suffers the risk of non-persuasion.
6.2. STANDARD OF PROOF
Standard of Proof: requirement that has to be met by the party who has the burden of persuasion, level of proof required in a legal action to discharge the burden of proof, convince the court that a given proposition whose degree depends on the circumstances of the proposition. 
It’s the level of proof required in a legal action to discharge the burden of proof and convince the court of the truthfulness of a given proposition; 2 typical levels of proof:
A. Balance of Probabilities/Preponderance of Evidence: lowest level of proof whose standard if met if the proposition is more likely to be true than not true (> 50% chance that the proposition is true). Used mainly in civil cases, it requires plaintiff the judge of his entitlement to the relief sought by proving each element of the claim or cause of action.
lowest level of proof used in civil suits whose standard is met if the given proposition is more likely to (>50%) to be true than not.
B. Beyond Reasonable Doubt: highest level of proof usually used in criminal trials gauged by Simon to be over 0.74 (as the standard of reasonable doubt was concluded to be between 0.7 & 0.74). It requires for the prosecutors’ proposition to be proven to the extent that there’s no reasonable doubt in the mind of reasonable person that the defendant is guilty (though there can be doubt only to the extent that it would not affect a reasonable person’s belief that the defendant is guilty). It means the state must exclude any and all reasonable doubt as to the defendant’s guilt and the underlining rationale for such requirement in criminal proceeding due to the existence of presumption of innocence, the unbalanced positions of involved parties and the irreversible grave nature of criminal punishment. This requirement is also implied under Art. 20(3) & 19(2&5), consti. 
It's the highest level of proof used in criminal trials; required due to the existence of presumption of innocence , parties’ unbalanced position and irreversible & grave nature of criminal punishments. This requirement is also implied under Art. 20(3) & 19(2&5), consti. 

IV. ANALYSIS/EVALUATION OF EVIDENCE

It’s a probative process and procedure of hearing a case. Evidences can have 4 characters:
1. Non-redundant: explain one fact in issue so all such evidences are needed.
2. Cumulatively Redundant:
3. Coroboratively Redundant Evidence: additional evidences to one fact in issue
4. Redundant: 









