
1

PARTI

CHAPTER I:DEFINITION AND PRINCIPLES
OFNON-CONTRACTUALLIABILITYLAW

 Non-ContractualLiabilityLawisalawthat
givesremedybyawardingcompensation
to the victim orordering restitution or
injunction.When those interests,which
are protected by the Constitution and
otherlaws,areviolated,courtswillaward
a sum ofmoney,known as damages
(compensation) for infringement of
protectedinterest.Alternatively,thecourt
mayissueinjunction.Injunctionisacourt
ordergiven to thedefendantto refrain
from doingsomething”.Restitutionisthe
thirdform ofremedy.Thevictim seeksa
remedybybringinghercasetoacourt
(Art37oftheconstitution)orbysettlingit
amicably with defendant directly or
throughathirdparty(art2148ofthecivil
code)

Principles

 Tomakeapersonliableunderthislaw,
four requirements which are called
principlesofNon-contractualLiabilityLaw
areessential.
 Thefirstoneisactoromission.
 Thesecondconcernsdamage.
 Theexistenceofcasualrelationship

betweentheactoromissionandthe
damagesufferedbythevictim (art

2141)
 This damage should be a kind of

harm recognizedasattractinglegal
liability.

CHAPTERII:CONSTITUTIONALRIGHTS

1.PersonalSecurity
 Thesearetortsinvolvingatresspassto

theperson.Asperarticle16oftheFDRE
Constitution,everyone has the rightto
protectionagainstbodilyharm.Thisright
isprotectedinanumberofways. For
instance,ifone makes a contactwith
anotherintentionally againstthe other
person’swill,thevictim couldbringaction
asperarticle2038(1)oftheCCEunder
assault.Assaultisaconditionwhere“one
personputsanotherinfearofbeinghit.If
(however)the blow is struck,then the
person hitmay have an action under
bodilyharm.

 Asperarticle17oftheFDREConstitution
any,Ethiopianorforeignnationallawfully
in Ethiopia has the rightto liberty of
movement. This freedom could be
restricted unlawfully.A person whose
freedom is restricted could sue that
personwhointerferedwithherlibertyfor
interferencewiththelibertyofanotheras
itisstatedunderarticle2040oftheCCE
orforfalseimprisonment.
2.Interestinproperty

 As per article 40(1) of the FDRE
Constitution,everyEthiopiancitizenhas
the rightto the ownership ofprivate

property.Thisrightincludestherightto
acquire,useanddisposeofsuchproperty
by sale or bequest or to transfer it
otherwise.

 Under the FDRE Constitution, private
propertyiseitherclassifiedintotangible
andintangibleormovableorimmovable.
Ontheotherhand,landaswellasnatural
resourcesisownedbythestateandthe
peoplesofEthiopiaasperArticle40(3)of
the FDRE Constitution.Therefore,every
Ethiopianhaspossessoryorholdingright
overtheland.Noonewillinterferewith
possessoryrightoftheland.Ifsomeone,
forinstance,forceshiswayintotheland
underthepossessionofanother,houseof
another,ortakespossessionofanother’s
movableproperty,thetortfeasorshallbe
suedundertrespass(Art2053and2054)

 Aninterestinpropertycanbeaffectedby
thenegligentactofanother.Thisaswell
is protected under Extra Contractual
LiabilityLaw.(Art2055-2059)
3.EconomicInterest

 As per article 41(1) of the FDRE
Constitution,everyEthiopianhastheright
toengagefreelyinaneconomicactivity
and pursue a livelihood ofhis choice
anywherewithinthenationalterritory.The
Extra – ContractualLiabilityLaw gives
protectiontothisinterest“… [w]herethe
defendanthasactedunlawfullyandhas
caused economiclossto theclaimant”
(Art2055-2059)
4.Reputationandprivacy

 TheFDREConstitutionrecognizesevery
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one’sreputationandprivacyunderarticles
24and26respectively.Accordingly,under
article29(6)ofthesame,limitationonthe
rightofthought,opinionandexpression
are putwhere these rights go against
honorsandreputationofindividuals.Asit
isprovidedunderarticle29(7)oftheFDRE
Constitution,anycitizenwhoviolatesany
legallimitationsontheexerciseofthese
rightsmaybeheldliableunderthelaw.
OneoftheselawsisExtra–Contractual
LiabilityLaw.Hence,“wherea person’s
reputationisdamagedbyuntruespeech
orwritingthentheymayhaveanactionin
thetortofdefamation(Art2044ffand
2109)

CHAPTER III:CONDUCT THAT GIVESRISE
TOLIABILITY

 Conduct is a person’s behavior in a
particularplaceorinaparticularsituation.

 Inlegalsense,conductisclassifiedinto
two:Actandomission.Actisdefinedas
anexternalmanifestationoftheactor’s
will.

IntentionandNegligence

 Intentionisrelatedwithbehaviorthatis
intendedtobewrong.Intentionalwrongs
are,therefore,thosewrongsinwhichthe
personchargedmusthaveactedinsucha
mannerthathe eitherwanted to harm
someoneorknewthatwhathedidwould
resultinharm.

 “Intention refers to the defendant’s
knowledgethattheconsequencesofhis
conductareboundto occur,wherethe
consequences are desired or,if not
desired,areforeseenasacertainresult”
(Art2029(1))

 Intentionexistswhere:
a)The defendant knows that the

consequences of her conduct are
boundtooccur;or

b)Where the defendant desires the
consequencesor

c)Wherethedefendantmaynotdesire
butforeseentheresultofheractionor
omission.Forexample:

 Ontheotherhand,ifapersonfailedtoact
in a reasonable manner,we say that
personactednegligently.

 Tosaynegligenceexists,fourconditions
aresupposedtoexist:
1.Thedefendantmusthaveowed the

plaintiffaduty;
2.The defendantmusthave breached

thatduty;
3.Thebreachofthatdutymustbethe

actualaswellasthe“legal”causeof
theplaintiff’sinjury.

4.Thatinjurymustbeonethatthelaw
recognizes and for which money
damagesmayberecovered

REASONABLEANDPRUDENTPERSON

 Therearethreerequirementstodefinea
reasonableandprudentpersonis.These
are knowledge, investigation and

judgment.
 Asmembersofacommunity,acertain

standard ofcare is expected from us
when we act.The standard of care
expected from us is that of the
reasonableman.Itisobjective.Tothat
effect,itdoesnottakeintoaccountthe
particularwayofbehaving,thinking,etcor
weaknessesofthedefendant.

 “If a particular danger could not
reasonably have been anticipated,the
defendanthasnotactedinbreachofher
dutyofcare,becauseareasonableman
would not take precaution against
unforeseeableconsequences.

 Theothersimplewayofdeterminingthe
reasonableandprudentmanstandardis
how wejudgeouractivity.Hence,before
westartanyactivity,thelawexpectsusto
ask ourselves the following questions:
Whatisthelikelihoodthatourparticular
activitywillharm someoneelse?Ifharm

 mightoccur,whatisthelikelyhoodofthe
extentoftheharm?WhatmustIgiveupin
ordertoavoidtherisktoothers?

StatutoryStandard

 Theobjectivestandardisnotfreefrom
subjectivity for…"there is a subjective
elementinthatitislefttotheindividual
judgetodecidewhatareasonableorwhat
couldhavebeenforeseen"Hencethelaw
introduces statutory standard.Thus in
somecasesthelawsolvestheproblem of
subjectivity by providing a standard
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containedinastatute.Themajorityruleis
thatbreachingthestatutorystandardis
negligenceperse.Negligenceperseis
inherent negligence, i.e. negligence
withoutaneedforfurtherproof.

CHAPTER IV: CAUSATION AND
REMOTENESSOFDAMAGE

1.CAUSATION
 Itisnotdifficulttodeterminethecause

fora damage where there is onlyone
cause and that is established. “A
causation problem, therefore, usually
occurswhenwelookatthedamageand
see thatitwas actually caused by a
numberofdifferentfactors,ortoputit
anotherway,thata numberoffactors
combining togetherbroughtaboutthe
damage.”

THE‘BUTFOR’TEST

 Todeterminethecauseforthedamage
[death]thejudgemay,amongthemany
tests,uses“butfor”tests.“Accordingto
this principle the plaintiffwillhave to
showthathewouldnothavebeeninjured
inthewayhewasbutforthedefendant’s
conduct”.

RemotenessofDamage

 Asamatterofprincipleoncetheconduct
ofthetortfeasorcausesthedamage,the
tortfeasorwillbeobliged to makethat

damage good. There are, however,
conditionswhere“evenifthedefendant’s
actcausedthedamageliabilitycanstillbe
excluded.”Thatis,ifthekindofdamage
was an unforeseeable consequence of
the act,the damage issaid to be too
remote.

ExceptiontotheForeseeabilityTest

1.Theegg-shell-skullrule
 Thisruleapplies“Wheretheplaintiffis

suffering from a latent physical or
psychological predisposition to a
particularform ofillness,whichtheharm
inflictedbythedefendanttriggersoff,that
hisnegligencehasproduced.”Herethe
issueiswhetheracertainactcausesa
physicalinjury,which is differentand
muchworsethantheordinaryinjurythat
wouldhavebeencausedinthecourseof
events.

 This rule also applies foran eggshell
personality.Thisisacondition“wherethe
injurytotheplaintiffmerelyaggravateda
pre–existingnervouscondition”
2.Economic loss consequent on

physicalinjury
 This is a condition where one single

conductcausestwoinjuries,andtheone
isnotforeseeablebythetortfeasor.

 AspertheEthiopianNon– Contractual
LiabilityLaw avictim who suffersboth
physicalandeconomiclossshouldsue
thedefendantforbothatthesametime.
Otherwiseasperarticle2151oftheCivil

CodeofEthiopiathevictim maynotbring
afreshactionforcompensationforother
damage he has suffered unless such
damage was caused independently of
thatforwhichshehasalreadyclaimed
compensation. Therefore, as per
Ethiopianlaw simplybringinganaction
forphysicalinjurydoesnotmeanthatit
followswithcompensationforeconomic
loss.
3. PsychiatricIllness

 If a physicalinjury brings about the
victims psychiatric illness,even though
thedefendantwillnotforeseethat,hewill
beliableforthepsychiatricillness.

 Fore.g.agirlisraped.Thisgirldoesnot
simplysufferfrom physicalinjury.She
alsoforsurewillsufferfrom psychiatric
illnesswhichwillstaywithherforalong
time orforever.In spite ofthis,rape
victims are only awarded ‘fair’
compensationbywayofcompensationas
per article 2114(1) of the CCE.The
offenderwho commits rape,therefore,
should notonly be sentenced orpay
nominalcompensation.Theoffenderhas
tocoverthemedicalcostthatisrequired
tohealthepsychiatricillness.
4. Intentionaltorts

 “The foresee ability testto determine
whetherthelosssufferedbythevictim of
atortwasaremoteconsequenceofthat
tortdoes notseem to applyto cases
wheresomeonecommitsanintentional
tort”

 Nicholas classifies intentionaltortinto
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two:Thefirstoneistheonewhich is
committedbyanactorwhoknowswhat
heisdoing.Examplesofthisarebattery,
false imprisonment, defamation and
privatenuisance.Thesearereferredtoas
non-intentionaltorts.Theyarereferredto
asnon– intentionaltortsbecausethey
can be committed unintentionally or
inadvertently.

 Others are those which are committed
intentionally. Examples for this are
malicious falsehood.So the tortfeasor
maybe held liable to compensate the
victim forthelossshesuffersevenifthe
damageisnotreasonablyforeseeableat
thetimethetortfeasorcommitstheact
intentionally.
5.StatutoryTorts

 Therearecertainhumanrelationswhich
aredelicateandgivenspecialattentionin
statutes or laws. Among them are
discriminationbasedonrace,religion,or
sex.

 Accordingly,as perarticles 25 ofthe
FDRE Constitution discrimination based
ongroundsofsex,nationandnationality
isforbidden.Henceasperarticle35(8)of
theFDREConstitution,womenshallhave
a right to equality in employment,
promotion, pay and the transfer of
pension entitlement. Similarly,as per
article(3)(1)oftheFederalCivilServants
Proclamation no discrimination among
jobseekersorcivilservantsshallbemade
infillingvacanciesbecauseoftheirethnic
origin,sex,religion,politicaloutlookorany

otherground.
 In a similarmanner,article 14(1)(f)of

Labor Proclamation declares making
discrimination between workers on the
basisofnationality,sex,religion,political
oranyotherconditionsisforbidden.The
Laborproclamationgivesremedyforthe
violationofthisrightunderitsarticle184,
whichreads:Anemployerwho violates
the provisions ofarticle 14(1)shallbe
liabletofinenotexceedingBr,1200ifthe
CriminalCode does notprovide more
severepenalties.Thisliabilityiscriminal
liability.

CHAPTER V: Boundaries of Non–
ContractualLiabilityLaw

Non-contractualliabilitylaw vContractual
law

 In case of contracts,the obligations
emanate from the agreement made
betweentheparties(Art1675),whilethe
obligationofNon– ContractualLiability
Lawemanatesfrom thelaw(Art2027).

 From this,wemaysaythatconsentofthe
partiesisnecessaryincaseofLaw of
Contracts while this is not in Non-
ContractualLiabilityLaw Art1678 and
1679).

 IncaseofContractLaw therearecertain
people who are exempted from
performing theirpartofobligations,for
instance,a minor. No exception is,
however,made in Non – Contractual

LiabilityLaw (Art2030(3)and317also
2099(1)).

 Breach in contract is established by
simply showing that the performance
promised has not been materialized
without showing the promisor’s fault.
Exception is article 1795.In Non –
Contractual Liability Law, however,
Liabilityisestablishedbydemonstrating
thedefendant’sfaultwithinthemeaning
describedtothatterm byarticles2021,
2030 orthe specific case provisions.
Labiality withoutfault,however,under
Non–ContractualLiabilityisanexception
applyingonlywherethelawspecificallyso
provides(Art2027(2)).

 Incaseofcontractwhereitisestablished
thatthebreachisintentionalordueto
“grave” fault (Art 1801(2)), the
compensationshallbeincreasedtocover
the damage,which is greaterthan the
normaldamage.However,intheabsence
of intentionalfaultnon – contractual
compensation forwrongfulharm may
sometimesbedecreased(Art2101and
2091).

 Where a person borrows money the
damage for delay in payment is the
amountofinterest(art1803).Incaseof
Non-ContractualLiabilitytheamountof
compensationisassessedatthetimeof
judgment(Art2091and2150).

 Ifsomeonehastobringaction,shehasto
bringitwithinacertainperiod.Otherwise,
itisgoingtobebarredbylimitationof
action.Limitationofactionincontractis
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10 years while in case of Non –
ContractualLiabilityitis2years.

Non-ContractualLiabilityLaw vCriminal
Law

 Liabilityfrom bothwrongsemanatesfrom
thelaw,unlikethatofcontractualwrongs,
whichemanatesfrom agreement.

 MoreovercriminalwronggivesrisetoNon
–ContractualLiability(Art407543559
580585602ofcriminalcode).Onthe
contrary in deciding whether a [civil]
offencehasbeen committed,thecourt
shallnotbebound byan acquittalsor
dischargebyacriminalcourt(Art2149).

 Thecriminalwrongdoermayendupinjail
orbepunishedwithfineorboth.Incase
ofnon– contractualwrong,thewrong
doermaynotgotojail.Ratherhewillbe
obligedtopaycompensationtothevictim
orbeorderedtorestitutethethingshe
has taken awayfrom the victim orbe
orderedtorefrainfrom perpetuatingthe
wrong. This is because the primary
functionofthecriminallaw istoprotect
the interests of the public while the
primary function ofthe law tortis to
provide ofredress forindividuals who
havesufferedaloss.”

 Inthecriminalcase,thepartiesarethe
offender and the state, the latter,
representingthepublicthroughthepublic
prosecutor.InNon–ContractualLiability
case,thepartiesarethevictim andthe
offenderwhoarecivilians.

 Theobjectofacriminalprosecutionisto
punishapersonwhohasbeendulytried
andconvictedofacriminaloffence.While
‘The purpose ofan action in the civil
courtsistoobtaincompensationforthe
losssustainedbytheplaintiff.”

PART II: Ethiopian Non – Contractual
LiabilityLAW

 InthecommonLaw system,thislaw is
referredtoasTortLaw.Inourcaseitis
eitherreferred to Non-Contractualor
Extra–ContractualLiabilityLaw.

CHAPTER VI:SOURCES AND TYPES OF
LIABILITIES

 ThesourcesofNon–ContractualLiability
Lawarethree:

1.Fault(offence)
2.Activities one engages in or things

possessedbyaperson
3.Whereathirdpartyforwhom apersonis

responsibleincursliability.

1.LiabilityforFault

 Thistypeofliabilityisanordinaryone
while the other two, i.e. Strict and
Vicarious Liabilities are exceptions,for
theyarisewhenthelaw saysso.Article
2030 (1)mayhelp usto understand a
circumstance when to say an actor
omissionisafault.Hencewhenanactor
forbearance of an individualis in a

mannerorinaconditionwhichoffends
moralityortheusualstandard ofgood
conduct,wesaythatpersonisatfault.As
perarticle2029thetypesare:

1.Intentionalpositiveact
2.Intentionalforbearance
3.Negligentpositiveactand
4.Negligentforbearance.

 To saythese actsorforbearancesare
faultstheyhaveto fulfillwhatisgiven
underarticle2030.

 When assessing the damages or the
consequence the law takes into
considerationthementalandtheageof
thedefendant.Hencethoughinprinciple
itisstated underarticle2091 thatthe
amountofcompensationisequaltothe
damagesufferedbythevictim,thecourt
shall take into consideration those
elementsmentionedunderarticle2099(3).
Furthermore,article2099isappliedwhen
the wrong doeris notaware of the
consequenceofhisactfor… aperson
whowasnotinastatetoappreciatethe
wrongfulnatureofhisconductcommitted
thefault.

ProfessionalFault(2031)

 Aprofessionisanactivityfortheproper
exerciseofwhichaspecialtraining,skill
andknowledgeisrequired.Aprofessional
is,therefore,someone who practices
profession. A person practicing a
profession shall observe the rules
governing thatpractice (Art2031 (1)).
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Therefore,ifhefailstoobservetherules
ofthesaidprofessionfaultiscommitted.

 The rules forthe profession could be
written oritmaynotbewritten butis
simplyrecognizedbytheprofessionals.

IntenttoInjure(2032)

 This is an area where the rightofan
r5gtbntindividual is restricted or
controlled.Individualrightsareprotected
aslongastheyareusedprimarilyforthe
advantageoftheindividualhimself.When
they are used mainly notforpersonal
gains,butprimarily“withintenttoinjure
another”afaultiscommitted.

 Where a person eitherinjures another
intentionally without personalgain or
intentionallycauses damage in seeking
personalgain,whichislessproportional
tothatofthedamage,wesayheabuses
herrightsandheisatfault.Ontheother
hand,apersondoesnotabusehisrights
whereheinjuresanotherincidentallytoa
lawfully gainfulactivity as in e.g.,fair
businesscompetition.

Diversionofpower[2033]

 Therearetwotypesofpower.Thefirstis
theone,givenintheinterestofaprivate
individual,andthesecondisthatgivento
anindividualintheinterestofthepublic.
In any case,if such person who is
conferred with such power uses the
powerinhisinterestortothebenefitofa

thirdpartywesaythereisadiversionof
power.Thatpowercouldemanatefrom a
laworthedecisionofacourt.

 There is private diversion (abuses)of
powerwhere the powers are directed
from their basic purposes by being
exercisedwithaviewtopersonalgain.In
caseofthepubliconethediversionis
donenotonlytobenefittheindividualwho
divertedthepowerbutalsoathirdpart.

PurposeofRights(2034)

 Ifoneexercisesherrightsunderarticle
2032and2033,thoughtheyarewithinthe
economicorsocialpurposeofthething,
onecouldbeatfault.

InfringementofLaws(2035)

 Concerning thisarticletherearepoints
whichneedsomeelaborations.Thefirst
oneistheuseofthewordlaw,decreeor
administrative regulations. In
contemporary Ethiopia,we have laws
issuedasProclamationbytheHouseof
Peoples Representatives, Regulations
enactedbytheCouncilofMinistersand
Directives to be issued by respective
Ministries.These are Federallaws.We
also havestatelegislationsenacted by
StateCouncils.Soarticle2035shouldbe
read in this context. The laws we
mentionedshouldbespecific.Aviolation
ofcontractualagreementisinfringement
ofalaw aswell. We,however,donot

applyarticle2035.Asperarticle2037,we
should apply the appropriate contract
provisions. Therefore,theapplicationof
article2035isverynarrow.Foronething,
theinfringedlaw shouldnotbeexposed
to various interpretations.Itshould be
explicit.Thefaultshouldnotberegulated
byotherNon–ContractualLiabilityLaw
orContractualprovisions.

ChainofCommand(2036)

 There are three approaches concerning
therelationshipinhierarchicalorder.

 Thefirstapproachisalwaysobeyingthe
law.Thisiswhattheruleoflawsaysand
itistruewhereitisassumedeverybody
knowsthelaw.Thisapproachisthatof
Britain.Theapproach,however,isnotfree
from criticism,foritinvitesdiscussion,
whichmakestheadministrationtoface
problems.Thisisespeciallytrueinthe
military.

 Thesecondapproachisobeyingtheorder
and forgetting the law.It is a blind
obedienceapproach. Accordingtothis
approach,itisuptothesuperiortogive
orderasperthelaw.Thepresumptionis
thatthesuperiorknowsthelaw. This
approach is good especiallyin military
operation.Ithasneverbeen,however,free
from criticismsanditwasrejectedafter
theSecondWorldWar.Thetheorycaused
somanysufferingstohumanbeingsand
damage to materials,and those who
carried on those atrocities invoked
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superiororderasadefense.
 Thethirdapproachisobeyingboththe

law andtheorder.Article2036seemsto
have adapted this approach.To apply
article 2036 there has to be superior
subordinate relationship and in that
relationshipthesuperiorshouldgivean
ordertothesubordinateandtheactofthe
lattershouldgiverisetoharm. Tothat
effect,a chain of command relation
shouldexistbetweenpersonsofwhom
onehastherighttocommandandthe
other the duty to obey. Second,
superiorityshouldbeinauthoritynotin
rank.Third,theauthorityshouldemanate
from thepubliclaw.Ifthesubordinate
actsonanordergivenbyasuperiorin
rankbutnotbysuperiorinauthoritysheis
atfault.Moreover,evenifasuperiorin
authority gives the order but the
executantsexceed theorderorcauses
additionalharm byimproperexecution,
e.g.,whereasoldieriswrongfullyordered
to confiscate one head of cattle,
intentionallyornegligentlyslaughtersthe
whole heads ofcattle,the subordinate
commitsfault.

 Wherethesubordinateisawareofthe
criminalnatureoftheorderandcarries
outtheorderheisatfault.Article74(1)of
theCriminalCodeofFDREcanbeusedto
illustratethis,which readsasfollows:
The subordinate shall be liable to
punishmentifhewasawareoftheillegal
nature ofthe order,in particular,ifhe
knew thattheorderwasgivenwithout

authorityorknew thecriminalnatureof
the actordered,such as in case of
homicide,arson,oranyothergravecrime
againstpersons,ornationalsecurityor
property,essentialpublic interests or
internationalLaw.

 Theauthoroftheact,i.e.thesubordinate
mayknowtheillicitandcriminalnatureof
theact.Butasitisstatedunderarticle
2036(3)ifin the circumstances ofthe
case and particularlyunderdisciplinary
compulsionitwaspracticallyimpossible
forthesubordinatetodiscusstheorderor
disobey,i.e.actotherwisethanhedid,he
isnotatfault.

 Circumstancesofthecasemustindicate
thatthesubordinatewasinsuchfearof
imminentharm astomakeit“practically”
impossibleforhim todisobeytoexecute
arson atthe gunpoint.The following,
dependingonthecircumstances,couldbe
drastic impossibility forms to disobey:
Fearofarrest,Dismissalfrom aciviloffice

Non–Performanceofacontract(2037)

 BothContractualandNon–Contractual
Liabilitiesarise,asarule,from thebreach
ofduty.Themerefactthatapersondoes
notperform an obligation (duty)in a
contract,however,does notamountto
non–contractualfaultasitisgivenunder
article2037(1).

 There are cases,however,where itis
difficulttodeterminewhichprovisionsare
pertinent.Forinstance,article2533deals

withthesecretthatistobekepteven
afterthe employee abandoned the job.
What if the employee discloses the
information? Whatistheremedy?This
provisiondoesnotgiveanysolution.The
obligationnottodisclosetheinformation
afterthecontractisterminatedseemsto
persist.Ontheotherhand,article2035
may notbe invoked for article 2037
prohibitsusfrom doingthat.

 Thefollowingtwopossibilitiescouldbe
solutions.Eventhoughthecontracthas
beenalreadyterminated,thelawimposes
anobligationnottodisclosethesecret.
Soiftheemployeedisclosesthiswemay
takethatasaninfringementofaspecific
law andinvokearticle2035.Ontheother
hand,itistosaythatthoughthecontract
isterminatedgenerallytheobligationnot
to disclose,however,persistsunderan
obligation “notto do”.So the proper
articlesofcontractcouldbeinvoked.

SpecialCases

1.TrespassToPerson
 Trespasstopersonconsistsof

1.PhysicalAssault[Battery]
2.Interferencewiththelibertyofanother

[falseimprisonment]
3.Defamation

 PhysicalAssault(2038)
 In the common law context,this is

referred to asbattery.Batteryisdoing
something which induces in another
reasonable fear and apprehension of
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immediateviolence.
 Tosayapersonhascommittedaphysical

assault,first,therehastobecontactto
the person ofthe victim.This contact
couldbemadebyhavingdirectpersonal
contactorbyutilizingotherobjects,which
couldbealivingthingoranon– living
thing.

 Thecontactshouldbedoneintentionally.
Ifthecontactismadenegligentlyoritis
careless contactthere is no physical
assault.

 Physicalassaultisinvokedwhetherthe
contacthascausedbodilyharm ornot.

 Themerethreatofphysicalassaulton
someoneshallnotconstituteanoffence
asamatterofrule.If,however,thelaw
saysso,itshallconstituteanoffence(Art
580ofcriminalcode).

 Apersonwhohasbeenallegedlyregarded
ashavingcommittedanoffencewiththe
meaning of article 2038 can find a
complete defense when certain
conditionsexist.Theseare:

1)Unforeseenobjection(Art2039(1)):This
is where the defendant could not
reasonablyhave foreseen the plaintiff’s
objection beforehand to the physical
assault.

2)Selfdefense(Art2039(2)):existswhere
theactwasdonein“areasonablemanner
inlegitimatedefenseofone’spersonorof
anotherinthesafeguardofpropertyof
whichthedefendantisthelawfulowner
orpossessor”asperarticle2039.The
purposeoftheself–defenseistoprotect

one’spersonorofanotheroritcouldbein
thesafeguard ofpropertyofwhichthe
defendant is the lawful owner or
possessor. Here the law does not
discriminate between defending oneself
and someone else.The law,however,
doesnotallowtheuseofforcetoprotect
someone else’s property (Art 78 of
criminalcode). The use of force is
allowedonlytosafe–guardofproperty
ofwhich the defendantis the lawful
ownerorpossessor.

CorporealPunishment[2039(3)]

 This act consists in a reasonable
corporealpunishment inflicted by the
defendanton his child,wards,pupilor
servant.This is whatis called lawful
chastisementwhich is an actused to
punishsomeoneformisbehaving.

 FDREConstitutionstatesunderarticle36
(1)(e)thatchildrenarefreeofcorporal
punishment or cruel and inhuman
treatmentinschoolandotherinstitutions
responsibleforthecareofchildren.Even
theRevisedFamilyCodedoesnotallow
corporalpunishmentexpressly. What
parents can do, when their children
misbehave, is to take disciplinary
measures.Somearguethesedisciplinary
measures include corporalpunishment.
Thegroundtheyinvokefortheirargument
isthattheFDRE Constitution doesnot
expresslyinclude parents among those
who are forbidden from administering

corporalpunishment.Nevertheless,article
576oftheCriminalCodeprohibitsbeating
achildbymakingthisactacrime.

 Concerningtheservantandothers,itisas
well unconstitutional to administer
corporalpunishmentinwhateverform,for
the FDRE Constitution declares that
everyone has the right to protection
against cruel, inhuman or degrading
treatmentorpunishment(Art18).

AdangerousLunatic(2039[4])

 Wheretheplaintiffisadangerouslunatic
whom itwasnecessarytopreventfrom
doing harm and the actwas done in
reasonable manner. If a notoriously
insane person is categorized as
dangerous lunatic those people with
whom helivesorhisfamilywouldrestrict
hislibertyofmoving.Thisisusuallydone,
especially in ruralareas,by tying that
person’sarmsandlegswithropesothat,
thatperson may notinjure people or
himselforcause damage to property.
Applying reasonable force to tie that
person could be necessary and itis
justifiable.

Anyotherjustification(2039[5])

 Thisiswheretheactofthedefendantis
justified in the eyes of a reasonable
person.

 InterferencewiththeLibertyofanother
(2040)
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 Thisisreferredtoasfalseimprisonment
inthecommonlawlegalsystem.

 Itisadetentionofonepersonbyanother
againstthewilloftheformerandwithout
just cause. Article 2040 consists of
elements

1.Thefirstoneisthe“…withoutduelegal
authority….”Itiswhereonewhorestricts
thefreemovingofanotherhasdonethat
withoutdue legalauthority,i.e.lawful
justificationorexcuse.Forinstance,as
perarticle49oftheCriminalProcedure
CodeofTheEmpireofEthiopiaof1961a
person is arrested ifarrestwarrantis
issuedbyacompetentcourt.Therefore,if
apoliceofficerarrestsapersonwithout
arrestwarrant,thearrestissaid to be
withoutduelegalauthorityArt50and51
ofcriminalprocedurecode.Itisnotonly
the police thatmay interfere with the
libertyofanother.Acitizenmayinterfere
withthelibertyofanothercitizenaswell.

2.The otherpointis thatthe detention
should notnecessarily be fora long
periodtosaythereisinterference.The
detentionshouldbeaswellabsolute.In
otherwords,the deprivation mustbe
complete,for“Itisnotfalseimprisonment
iftheplaintiffhadanyreasonablemeans
ofleaving,e.g.ifhispathwasbarredin
onedirection,butnotinanother.”

3.Thereisaphrase…asheisentitledto…
This entitlement emanates from the
Constitution(Art32).

4.Finally,materialinjury is nota pre –
requesttosaythereisfaultunderthis

articleforanoffenceshallbedeemedto
have been committed notwithstanding
thatno injuryisdone to the plaintiff’s
person.Thisisinjuriasindamnoanditis
actionablewithoutproofofdamageand
soitisactionableperse

DEFENSES

Lawfulauthority(2041).

 The first justification to restrain
anotherpersonandpreventhim from
movingiswheretheconstrainthas
been imposed on a person in the
legalcustodyofthedefendantand
forenforcingtheauthorityconferred
up on the latter by law. Three
elementsareneeded
1)Theconstraintshouldbeexercisedin

areasonablemanner.
2)Theonewhointerfereswiththeliberty

ofanothershouldhavealegalcustody
oftheplaintiff.

3)Thelaw shouldconferthatauthority
uponthedefendant.

Criminaloffence(2042)

 Thisisdoneinpreventionofacrime.As
per article 2042 (1) the person who
interferedwiththelibertyofanotherhas
toshow thathehasagoodreasonto
believethattheplaintiffhadcommitteda
criminaloffence.

 Theoffencehastobeacriminaloffence.

In otherwords,forciviloffences we
cannotrestrain the liberty ofanother.
Moreover,oncewehaveconstrainedthe
libertyofanother,wehavetoimmediately
handoverthepersoninourcustodytothe
police.Otherwise,we are going to be
liableasperarticle2042(2)

Bail(2043)

 Therearetwopoints.Oneisthefactthat
thedefendantwasstandingsuretyfora
personwhoistoabscond.Theotherpoint
isthedefendanthasgivenherassurance
totheofficialsastothewhereaboutsof
theresidenceofthepersonwhoseliberty
isobscured.

 Ifthe person who stood surety fora
personhasagoodreasontobelievethat
personisabouttoabscondandprohibits
thatperson from leaving hisresidence,
the one who interfered with the liberty
may not be said has committed an
offence. Some of the indications to
believeapersonistoleavehisplaceisif
hestartspackinghisstafforbookingto
travelinaplane.

 Defamation(2044)andDefenses
 Article2044definesdefamationandthe

meansusedtothatend.Therefore,the
means utilized for the purposes of
defamationcould bewords,writingsor
anyothermeans.

 Theconsequencesofdefamationareto
make a living person detestable,
contemptibleorridiculousandjeopardize
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hiscredit,hisreputationorhisfuture.So
defamationisrelatedtolivingperson.Not
toadeceasedone(Art46(2)ofcivilcode).
Someexamplesofdefamationarestated
underarticle2109.Soasperthatarticle
thereisdefamationorinsultwhere;
a)Theinjuriousordefamatorycharges

arethattheplaintiffhascommitteda
crimeoranoffencepunishableunder
criminallaw shehasnotcommitted
thecrime

b)It is alleged that the plaintiff is
incompetent or dishonest in the
exerciseofherprofessionwhileshe
is honest or competent in the
exerciseofherprofession.

c)It is alleged that the plaintiff,a
businessperson,is insolvent while
sheisasuccessfulbusinessperson.

d)It is alleged that the plaintiff is
sufferingfrom acontagiousdisease
or

e)Itisallegedthattheplaintiffisoflow
moralwhilesheisnot.

 Defamationexistswhenthedefamatory
wordsorstatementsarecommunicated
to a third party. If the words or
statements are limited to the victim
herself,theyaresaid to beinsultsnot
defamation. Their consequences,
however,asyoucanseefrom article2109
are allthe same,i.e.awarding offair
compensation to the plaintifforto a
charitynamedbytheplaintiff.

 There is no group defamation as per
article2045(2).Theothernameforgroup

defamationisdefamationofaclass.

Defenses

 A personmayusedefamatorywordsor
statementsagainstanother.Hemaynot,
however,beliable,forhehasjustification
forhisact.UndertheEthiopianNon–
ContractualLiabilityLaw thesedefenses
arelaiddownunderarticle2046–2049

 PublicConcern[2046]
 Expressinganideaofpublicconcernis

notdefamationPublicconcernorinterest
isrelated withfaircomment.To saya
certain statementis faircommentthe
followingthreeconditionsshouldexist.
a)Thestatementshouldbe,onitsface,

statementofopinion,notastatement
offact.

b)Theexpressionshouldbeanopinion
on mattersofpublicinterest,rather
thanprivateinterests.

c)Theholderofthatopinionshouldhold
thatopinionhonestlyandshouldnot
act maliciously in expressing that
opinion(Art2032)

 TruthoftheAllegedFact(2047)
 Inprincipleifwhatsomeonestatesistrue,

thereisnodefamationprovidedthisisnot
donewithintenttoinjure.Alansaysthis
defenseisadangerousdefenseforifit
fails heavierdamages willprobablybe
awarded.Theburdenofproofisthatof
the defendant. When the defendant
provesheisnotexpected,however,to
prove every word ofwhathe said is

correct.Itsufficesifheprovessubstantial
amountofit.

 Immunity(2048)
 Asperarticle2048(1)noliabilityshallbe

incurredinrespectofutterancemadein
parliamentarydebatesorinthecourseof
legalproceedings.From thisreading,we
canseethisimmunityorprivilegeisgiven
tocertainpersons.TheseareMembersof
Parliament[MP]andthosewhoengagein
the judicialproceedings.This immunity
seemsisextended to membersofthe
constitutionallyestablishedexecutiveas
perarticle611oftheCriminalCodeofthe
FDRE. The question is whether the
immunitystatedintheCriminalCodeis
immunityeitherfrom civiland criminal
liabilityoronlyfrom criminalliability.In
addition,rememberthattheoutcomeof
thecriminalproceedingsmaynotaffect
thecivilone.

 MPs have constitutionalguarantee for
article 54(5)ofthe FDRE Constitution
statesthatnomemberoftheHousemay
beprosecutedbecauseofany…opinionhe
expresses in the House,norshallany
administrativeactionbetakenagainstany
memberonsuchgrounds.Therationale
could be if“… Members ofParliament
being[are]allowedtosaywhattheysayin
parliamentwithoutfearofbeingsuedthat
assures MPs that what they say in
parliamentwillalwaysbeprivileged”.

 Otherpeoplewhoareimmunearethose
whoareinvolvedinthecourseofjudicial
proceeding.Asperarticle 79(1)ofthe
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FDREConstitutionjudicialpowers,bothat
Federalandstatelevelsarevestedinthe
courts.Asperarticle80ofthesameat
bothFederalandStatelevel,thecourts
are Supreme,High and FirstInstance
Courtsanditistotelltheobviousthat
those who involve in those courts
proceedingsareimmune.

 PUBLICATION(2049)
 Defamationcouldbecommittedbyway

of publication. In whatever form the
defamation is carried out, the
responsibility of press arising from
criminaloffencesandcivildamagesshall
belaiddownintheCriminalCodeandthe
CivilCode.Asperarticle2049oftheCCE
thedefendantmaynotbeliableprovided
that:

i. Hehasactedwithoutintenttoinjureand
withoutnegligence.

ii. At the request of the plaintiff,he
publishesimmediatelyawithdrawaland
anapology.

 Ifhe,however,actswithintenttodoharm
orwith gross negligence he is liable.
Moreover, when he is requested to
withdrawandmakeanapology,hefailsto
dosoimmediately(forthwith)hewillbe
liable.

 Concerningcompensationasperarticle
2109oftheCCEfaircompensationmay
beawardedtotheplaintiff.Whileasper
article14(2)ofthepresslawtheaward,in
caseofanon– profitmakingpress,is
reasonablecompensationandincaseofa
profit – making press,compensation

couldbeuptodoublethecapitalofthe
press registered underthe commercial
code.

 Wherethedefamation iscommitted by
way ofa periodical,which appears at
intervals ofmore than one week,the
plaintiffmayrequirethewithdrawaland
apologytobepublishedimmediatelyina
periodicalofhischoice.

 Theplaintiffmaydemandthewithdrawal
and apology to be published in other
newspaperswhichthedefendantshould
complywith.Iftheperiodicalonwhichthe
defamatory statement is published at
intervalsoflessthanaweekorweekly
base,thewithdrawalandapologyshallbe
publishedintheperiodicalinwhichthe
defamatorymatterwaspublished.
2.TrespasstoGoods

 OurCivilCodeusestrespasstoindicate
trespasstolandorahouse(Art2053)
whiletrespasstomovablesisreferredto
asassaulttoproperty.

 Trespass[2053]
 There is trespass as perarticle 2053

where without due legal authority,
someoneforceshiswayonthelandor
into the house ofanotheragainstthe
clearlyexpressedwillofthelawfulowner
orpossessorofthelandorhouse. The
elementsofthisarticleare:

1.“…withoutdue legalauthority….”:This
existswhenapersonentersalandora
housewithouthavinganyjustification.

2.....Heforceshiswayonthelandorinto
the house ofanother...:Thiscould be

done directly by personalentry orby
procuring the entryofanotherperson,
objectoranimal.

3.....Againsttheclearlyexpressedwillof....:
Theexpressioncouldbeoral,writtenor
byconduct.Anoticecouldbeputona
doororfences ofsome ones holding
whichreads''Stayaway.Thisisprivate
property''oryou may have a notice
saying“Dangerouswater.Noswimming''
which are written expressions. If
someonefencesapieceoflandunder
hispossession,heisexpressinghiswill
byconduct.

4.... alawfulownerorpossessorofthe
landorahouse:Theexpressionshould
be given not by wrongfulowner or
possessor.Asperarticle40oftheFDRE
Constitutionsincelandcannotbeowned
privately,whatwehaveonbothruraland
urbanlandispossessoryorholdingright.
Thus,those who secured possessory
rightaspertherelevantlaw shallhave
the possessory right over the land.
Therefore,theyarelawfulpossessorsof
theland.Ahousecanbeownedprivately
andthatcanbeprovedbyproducinga
titledeed(Art1195).Apersoncouldhave
alsothepossessoryrightoverthehouse
aslessee,asusufructoryorakeeper,etc.
Therefore,thesearelawfulpossessors
ofahouse.

 Assaultonproperty[2054]
 Thisisatrespasstomovableproperty.

Therefore,asperarticle2054aperson
commitsanoffencewhere,withoutdue
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legalauthority,he takes possession of
propertyagainsttheclearlyexpressedwill
ofthelawfulownerorpossessorofthe
property.Theelementsofthisarticleare:
1.Withoutduelegalauthority...:Itcould

mean without having lawful
justification.

2. ...shetakespossessionofproperty...:
Thisconductincludesactualdamage
ofgoods,useofgoodsormovingof
goodsfrom oneplacetoanother.

3....againstclearlyexpressedwillof....:
Using force to repelany act of
usurpationasindicatedunderarticle
1148(1)isclearexpressionofwill.So
ifapersontakesawaythethingwhile
thepossessororownerisusingforce
torepeltheusurpationwesayheisa
trespasserto goods forhe takes
possessionofgoodsagainstclearly
expressedwillofthelawfulpossessor
orowner.

4....the lawfulownerorpossessorof
property:Possession,as perarticle
1140ofCCE,consistsoftheactual
control,whichapersonexercisesover
athing. Thispossession,however,
could be lawful or unlawful.
Possessoringoodfaithisalawful
possessor.Ifhestealsathing,heis
notalawfulpossessor. Hence,the
onewhotakespossessionofathing
bystealingcannotinvokearticle2054,
forheisnotalawfulpossessor

CHAPTER VII: Interference against

EconomicInterest

 PrecontractualNegotiations[2055]
 Beforetheyconcludeacontract,parties

make negotiations. This is done by
expressingtheirintentionstoenterintoa
contract.Whenonedeclareshisintention,
hemayinduceotherstoincurexpenses
andthendeclinefrom enteringintothe
contract.Thisisanoffenceasperarticle
2055

 Inducementtobreachofcontracts[2056]
 Asperarticle2056,whosoeverisaware

oftheexistenceofacontractbetween
two other persons commits offence
whereheentersintoacontractwithone
of those persons thereby rendering
impossibletheperformanceofthefirst
contract.

1. .....Being aware ofthe existence ofa
contractbetweenotherpersons...:Hereit
isnecessarytoestablishthatadefendant
acted with knowledge of a contract
existencebetweenotherpersons.

2. ...enteringwithoneofthem...: This act
hastobedonewithintenttoinduceone
ofthepartiestobreachthecontracthe
haswiththeotherparty.

3. ...renderingimpossibletheperformance
ofthefirstcontract:Itisnotenoughthat
theenteringintoacontractwithoneof
the otherpersons makes the already
existing contractperformance difficult.
Thesecond contractshould renderthe
previous contract impossible to be
performed.Iftheonewhocomplainsthe

breachofacontract,nevertheless,failed
to take the necessary measure,which
would have ensured the effective
performanceofthatcontracttheonethat
made the lattercontractwould notbe
liable(Art2056(2)with2155).

 Unfaircompetition[2057]
 Competitionintradeisnecessarytobring

growthinthatsector. Thecompetition,
however,shouldbefair.Hence,theeffort
oftwoormorepartiestosecureprofitout
oftheiridenticalbusinessbyofferingthe
mostfavorabletermstotheircustomers
is whatwe mean by faircompetition.
Examples are reducing the prices of
commodities and services up to
economiclevel,producingqualitygoods
andprovidingefficientservices.

 On the contrary,publishing inaccurate
informationaboutothercompetitors(Art
126 ofcommercialcode)oranyfalse
statementinthecourseofbusinesswith
a view to discredit a competitor;
misleadingcustomersbyusingthesame
trademark,same commercialname,or
same container is unfair competition,
whichis generallyadishonestpractice
usedbythedefendant(Art2127)Hencea
person commits an offence where,
through unfair competition, he
compromisesthereputationofaproduct
or the credit of a commercial
establishment(Art2057with2127)

 Simulation(2058)
 Simulation is a deliberate making of

certain conditions that could exist in
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reality.Thisisthe equivalentof‘Kutch
yebelu’inAmharic.

 FalseInformation(2059)
 Inthecommonlaw,thisisreferredtoas

thetortofdeceit.Henceasperarticle
2059 a person who intentionallyorby
negligence,suppliesfalseinformationto
anothercommitsanoffencewhere:

 Heknowsthatthepersontowhom the
informationissuppliedoranothergiven
personwillactupontheinformationand
thereby suffers damage. However,
where the information supplieris not
boundbytherulesofhisprofessionto
givecorrectinformation,hewillbeat
faultifheknowsthatthepersonsto
whom the information is supplied or
anothergivenpersonwillactuponthe
informationandtherebysuffersdamage.

 Exception2060
 A personmayprovidefalseinformation

and someone may actupon thatand
suffers damage. The providerofthat
informationmaynotbeliablewherethe
falseinformationissuppliedorallywith
theintentionofhelpingothers.Thusthe
person supplying incorrect information
shallnotbeliablewhere,thestatement
madebyhim relatestothequalification,
conduct,solvency,competence,orunder
takingofanotherpersonandwasmade
withtheobjectofsecuringcredit,money,
orgoodstothatpersoni.e.withtheintent
ofhelping.

 Witnesses[2061]
 Witnessescouldtestifytheoccurrenceor

thenon-occurrenceofcertaineventsor
theymaytestifytheexistenceorthenon-
existenceofcertainfacts. Forinstance,
they may be present at a marriage
ceremony (event)and latertestify the
occurrenceofthatevent(Art95ofRFC).
Theexistenceofamarriageisafact.So
the existence of marriage is either
established bya marriage record orin
defaultofthecertificatebyotherreliable
evidenceorwitnesses(Art94and95of
RFC).

 Thus witnesses shall guarantee the
accuracy(exactorwithouterror)oftheir
statementsArt2061(1).Iftheycouldnot
dothattheywouldbeliabletothosewho
acted on thefaith ofsuch statements.
Thereisapossibilityforwitnessestobe
misled by others. In such cases the
witnesshastherightto bringrecourse
againstwhosoeverled them into error
providedthattheyactedingoodfaithArt
2061(3).

 Adviceorrecommendations(2062)
 Whereapersoncomestoseekadviceand

onerendersonlythatadviceormakes
recommendationstheonewhogivesthe
advice ormakes the recommendation
maynotbeliable.

 Seizerofanother’spropertyorDistrait
(2063)

 Here we have a creditor-debtor
relationship. The creditor,in orderto
forcethedebtor,topayherdebt,holdsthe
propertyofthedebtor.Ifthepropertythat
isheldbythecreditorisdisproportionate

tothevalueofthedebtthisactisafault.
Thequestionthatwemayraiseiswhether
thedebtisowed extracontractuallyor
contractually.Ifitisextracontractual,the
amountfirsthastobedeterminedbya
court. Otherwise,the victim cannot
determinetheamountbyherself.Ifitis
contractual,thecreditorhasrecourseto
judicialproceedings.Thus,shedoesnot
havetotakethelaw intoherhand.The
situations envisaged in this article are
those governed byarticle 2076 though
thatarticledealssolelywithanimals.

 Executionofacourtorder(2064)
 Acourtgivesorderforsaleofjudgment-

debtor’spropertytoexecuteitsjudgment
bygivingavalidexecutionorderArt394ff
ofcivilprocedure code.An execution
officer or a bailiff carries out the
execution order.To be a valid orderit
shouldbear:

 Thedayonwhichitisissued;
 Thesignatureofajudge
 Thesealofthecourtand
 Obviouslyithastobeinawrittenform
 Thus,theexecutionofficerwhoseizesthe

propertyofjudgment-debtorto execute
the courtordershallnotbe atfault
providedhecarriesitoutinaccordance
with the order.The execution officer,
however,shallbeliablewhere:

 Heexecutesthecourtorderthatisnot
made in a prescribed form,i.e.either
whereitdoesnothavethesignatureofa
judge,thesealofthecourt,or

 the execution officer exceeds the
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instructionintheorder,forinstancewhile
the orderis to seize specific movable
property the execution officer seizes
another

 The execution officercarries them out
withoutdueregardfortheprovisionofthe
law.Forinstance,ifshe seizes those
propertieswhicharenotsubjecttothe
attachment

 Prescription2065
 Thereisaprescriptioninwhichoneis

supposedtobringanaction.Forinstance
inacontractcaseitis10yearsArt1845.
Thus,thecreditorhastobringhisaction
withinthisperiod.Ifshedoesnot,sheis
barred from bringing her action by
prescription.

 By virtue ofarticle 2030 the debtor’s
actionofnotpayingthedebtwithinthis
period,however,isafault.Nevertheless,
article2065isanexception.Thus,ifthe
creditor invokes article 2030 (for not
settlingone’sdebtisafault)thedebtor
caninvokearticle2065nottobeliable.
Asarule,byvirtueofarticle2164onecan
demandrestitution.Theonewhoeffects
the restitution orwho pays afterthe
prescription,i.e.aftertheperiodhasran
outcannotclaim therestitutionbecause
thelawsayshepaidwhatheowed.

CHAPTERVII:OtherInterests

InjurytotheRightofSpouses(2050)

 This is a condition where someone

inducesoneofthespousestoleavethe
otheragainstthewilloftheotherspouse.
Herewehaveelementsworthdiscussion.

1…knowingher/him tobemarried…:Theone
whoinducesthespouseknowsthattheone
(s)heisinducingismarried.Thisknowledge
couldbedirectorindirect.Itisdirectwhere,
forinstance,hehaswitnessedthemarriage
event. Itisindirectwhere,forinstance,he
learntthatfrom someonewhohasbeenat
the marriage eventorfrom documentsto
thateffect.Havingaweddingringonthering
fingeroranyothersignisanotherindication
formarriage.

2…heorsheinducesoneofthespouses…:
Thisiswheretheactorpersuadesoneofthe
spousestoleavetheother

3…againstoneofthespouses’opposition:In
otherwords,evenifyouinduceoneofthe
spousestoleavetheotherwherethereisno
opposition from the spouse there is no
commission of offence forspouses can
agree to live separatelyArt55(1)ofRFC.
Underarticle2050(1)and(2)theonewho
inducesoneofthespousesisplayingthe
activeroleandheispro-active.Thespouse
isreactingtothesituation.Undersubarticle
3 however,the third party is a recipient.
Moreover,theonewhohereceives,harbors
ordetainsisamarriedwoman. Itisnota
marriedman.Thus,thisisdoneagainstthe
willofthe husband.The actofreceiving,
harboringordetaininginfullknowledgeof

thehusband’soppositionshallbeafault.The
recipientshouldhavetheknowledgeofthe
unwillingnessandoppositionofthehusband.
Ifthisknowledgedoesnotexistthereisno
fault.

 DutytoEducateandSupervise(2052)
 Article2052isagoodexampletoafault

byomission. Thus,whereapersonhas
responsibilitytoeducateandsupervisean
individualwho is underhis controlor
entrusted to his fails to carry on this
responsibilityin“I–do-not-carestyle”it
issaidhehascommittedfault.

 Asperarticle 2052 a person could be
entrustedtothechargeorsupervisionof
anotherbylaw orinconformitywiththe
law. Thus,parents’custody of their
childrenemanatesfrom thelaw.Art256of
RFC.Thisobligesthem toeducateand
supervisetheirchildren.Iftheparentsor
legal guardians fail to educate and
supervisetheirchildren,theyareatfault.
Similarly,schools have the custody of
childrenforthetimethechildrenareat
school.Duringthistime,theschoolshave
responsibilityto educate and supervise
thechildrenatschool.

CHAPTERIX:LiabilityIrrespectiveofFault

StrictLiability(2066-2089)

 Necessity(2066)
 Whenthereisimminentdangeragainst

property,oneselforanotherperson,one
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maycause harm to anotherperson to
avoid thatdanger. However,where a
personactsofnecessityasperarticle75
oftheCriminalCodeofFDREhemaynot
becriminallyliableheis,however,civilly
liableasperarticle2066oftheCCE.The
reason to make a person who actsof
necessitycivillyliableandcriminallyfree
couldbetostrikeabalancebetweenthe
interestofthevictim andthedoerofthe
action.

 The interestthatone saved should be
greaterthanthatwhichwasdamaged,for
“Thecourtsseem totaketheview that
wherepersonalinjuryisthreatenedthen
anynecessarydamagetopropertywillbe
justified.Thedoeroftheactionmayincur
liabilitywherehesavednotonlyherselfor
propertybutalsoathirdpartyfrom the
imminent danger. The damage is
assessednotinaccordancewitharticle
2091.Itisratherestimatedequitablyas
perarticle2103.

 BodilyHarm andDefenses(2067)
 Inthecommonlaw legalsystem bodily

harm isreferredtoasbattery
 Thedefensesarestatedundersub-article

2ofarticle2067.Theseare:
1. Wheretheactcausingtheharm was

ordered by law:Article 56 of the
CriminalProcedureCodegovernshow
arrestsaremade.Asperthatarticleif
thepersonagainstwhom awarrantis
issuedforarrestsubmitshimselfto
thecustodyofthepoliceofficerhe
maynotbetouched. If,however,he

resiststheendeavorstoarrestsuch
officer may use all means
proportionatetothecircumstancesto
effectthe arrest. Thatmaycause
bodilyharm totheonewhoresiststhe
arrest.Nevertheless,thepoliceofficer
may notbe liable forthe actthat
causesthatharm orderedbylaw art
18and19ofcriminalprocedurecode.

2. Whereitwasdoneinlegitimateself-
defense:Self-defense is a defense
where reasonable force is used to
repulse an attack on a person,
propertyoranotherperson.Though
whatamountstoself-defensewillbea
questionoffactineachcasethebasic
principle isthe force used mustbe
reasonableinproportiontotheattack.
That seems the reason why self-
defense is qualified by the word
legitimateunderarticle2067(2).

3. Wheretheharm isduesolelytothe
victim’sfault:Nocontributionismade
bytheoffendertocausethatinjury.In
otherwords,theinjurywouldnothave
been caused had the victim not
committed fault. That seems the
reason whythe law uses the word
solely.

 SportActivities[2068]
 In sporting activities,one may injure

anotherwhoistakingpartinthesame
activityoraspectator. Wheretheone
who causes the damage observes the
rulesofthegamehemaynotbeliable.
Therationalebehindthisiswhatiscalled

voluntaryassumptionoftherisk.Ifthere
is,however,adeceitorgrossinfringement
oftherulesofthesportthepersonwho
causestheinjuryshallbeliable.

 DangerousActivities[2069]

Creationofabnormalrisks

 Theactivitiesareenumeratedasfollows
underarticle2069.

1.Storingorusingexplosivesorpoisonous
substances.

2.Establishing high-tension electric
transmissionlines.

3.Modifyingthenaturallieoftheland.
4. Engaging in exceptionally dangerous

industrialactivities.
 Theseactivitiesareeconomicactivities

and they have advantages to the
community.Thuswecannotprohibitthem.
Atthesametimewehavetoprotectthe
public and individuals from hazardous
activitiesthatcausedamage.Thusthe
owners are liable without the victim
establishing fault for it would be”…
unreasonable to expectthe victim to
establishfault,whichisverydifficult.

 Thelawratherrequiresthosewhoengage
inthoseactivitiestoestablishfaultfrom
thesideofthevictim therebyshiftingthe
burdenofprooftothosewhoengagein
thosekindsofactivities.Theydothatby
provingthevictim isatfaultfullyorpartly
Art2086(2).Thereasonwhythelawtakes
this position seems that the giant
corporationsengagedinthoseactivities
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are powerful in every aspect when
comparedwiththevictim.Moreover,they
are the beneficiaries ofthe activities.
Finally,yetimportantly,they are in a
positiontodistributethelossamongthe
communitybyaddingthecompensation
theypaidtothevictim byaddingitonthe
valueoftheproductstheyproduce.

TypesofInstruments

1.LiabilityforAnimals(2071_2076)
 Underthe common law legalsystem,

animalsareclassifiedintoferaenaturae
[fiercebynature]andmansuetaenaturae
[tame by nature].The purpose ofthis
classification is to determine the
circumstancesunderwhichthekeeperof
theanimalwouldbeliable.

 Thekeeperoftheferaenaturaeisstrictly
liable forthe damage caused by the
animal,forknowledgeofitsdangerous
propensityisbeingpresumed.Thekeeper
ofthemansuetaeisliableforthedamage
caused by the animalif science or
knowledge ofits dangerous propensity
could be proved,e.g.proving it had
previously manifested behavior of the
typecomplainedaboutorhasdisplayeda
generalviciouspropensity.Thus,in the
firstcase,the law presumes and the
ownerhastodisprovethat.Inthesecond
case,thevictim issupposedtoprove.

 Ourlaw does notclassify animals for
purposes of determining whether the
liabilityisstrictornot.Perarticle2071,

theownerofananimalshallbeliablefor
anydamage caused bythe animalnot
withstandingthatithaseludedhiscontrol
accidentallyorthedamagecausedwas
unforeseeable. Three elements need
discussion.

 Thefirstoneis…anydamagecausedby
theanimal.’Thiscouldmeandamageto
propertyorperson.

 Thesecondoneis…‘ithaseludedhis(its!!)
control accidentally’… We said under
commonlaw legalsystemsanimalsare
classified into ferae naturae and
mansuetae naturae. Examples ofthe
formerarelions,tigersandgorillaswhile
dogs,cats and camels are mansuetae
naturae.Thefirsttypeofanimalscould
cause harm by eluding their control
accidentallyforthekeepermaynotlet
freethesetypesofanimals.

 Thethirdpointis…‘thedamagecaused
wasunforeseeable’.Thispointcouldbe
relatedwiththesecondtypeofanimals.
Forinstant,mostofthetimedogsare
trainedtobarkandsimplyscareintruders
andfrightenthem away.If,however,such
kindofdogsbitepeoplewemaysaythe
damagewasunforeseeable.Nonetheless,
itcannotbeadefenseforthekeeperof
thedog.

Custodian(holder)(2072)

 The holderis a person who uses the
animalforhispersonalbenefits.He is
liable forany damage caused by that

animalwhileitisunderhisholding.
 Thisholdstruewhereapersonhiredthe

animalaswell
 Thecaseofanemployeeisdifferent.The

employee attending the animalis not
liableunlessthedamageiscauseddueto
faultcommittedbyhim.Thesameistrue
forapersonmakinguseoftheanimalfor
theowner’saccountorfortheaccountof
anotherperson.

TransferofLiability(2075)

 A person who suffers damage by an
animalmay bring action against the
ownerthough thedamagewascaused
whileithasbeeninchargeofsomeone
else. Thereasoncouldbethefactthat
thevictim mayonlyknowtheownerorthe
victim maythinkthattheownerhasthe
capacityto paydamage. Similarly,the
courtsmayordertheownertomakethe
damagegood. Theownerwhopaidthe
victim mayrecovertheamountfrom the
personinwhosechargetheanimalwas
whenitcausedtheharm.

Transferringtheownership(2074)

 EthiopianNon-ContractualLiabilityLaw
classifiesanimalsintodomesticanimals
andanimalsotherthandomestic,unlike
thecommonlaw classificationintotame
bynatureandfiercebynature.Domestic
animals are those animals,which itis
customary to keep for purposes of



17

pleasureorgain.The purpose of the
classificationistodeterminewhetherthe
ownerandthepersoninwhosecharge
theanimaliscouldrelievethemselvesof
theirliabilitybysimplytransferring the
ownershipoftheanimalincaseofthe
ownerandpayingthevalueoftheanimal
incaseofthepersonwhowasincharge
oftheanimalwhen itcaused damage.
Thusincaseoftheowner,shecanrelieve
herselfofherliabilitybysurrenderingthe
ownership oftheanimalto theperson
whosufferedthedamageprovidedthat
thedamageisnottheconsequenceofan
offence(fault)committedbytheowneror
byapersonforwhom heisliable(childor
employee) or where the animal is
domesticanimal.Incaseofapersonin
whosechargetheanimalishecanrelieve
himselfbypayingthevalueoftheanimal
atthetimewhenthedamagewascaused
providedtheanimalisadomesticanimal.

Victim’sguarantee(2076)

 Animalsmaycausedamagetocropsor
grasses. Theownerorholderofthese
interests may seize the animals as a
guarantee untilcompensation for the
damageispaidforhim. Suchkindof
situationisenvisagedbysubarticle(1)of
2076.Subarticle(2)governsasituation
where the animals brought damage
disproportionate to theirvalue. Such
animalscouldbedogsorcats,whichthe
holderoftheinterestcouldkillandnotify

theowner.

LiabilityforBuildings(2077–2080)

 Buildings could create risk if they
collapsed.Abuildingcouldcollapseand
thereasoncouldbemanmadeornatural.
Whereabuildingcollapsesduetolackof
maintenance we say the cause is
manmade.Whereasifitcollapsesdueto
earthquackorothernaturalreason,we
saythereasonisnatural.Forwhatever
reason the building is collapses oris
demolished and broughtdamages,the
ownerisliableasperarticle2077(1).

 Wherethereasonforthedamageisthe
faultcommittedbythepersonwhobuilt
thebuildingoroccupier,theowner,after
paying thecompensation to thevictim,
may claim compensation from those
personsasperarticle2077(2).Similarto
theownerofananimal,theownerofa
buildingmayrelievehimselfofliabilityby
surrenderingtheownershipofthebuilding
to the person who has suffered the
damageasperarticle2078(1).

 On theotherhand,theownermaynot
relieve himself simply by transferring
ownership of the building where the
damageisduetothefaultcommittedby
theownerorapersonforwhom heis
liable. The compensation is therefore
greaterthan the value ofthe building
where the damage comes because of
faultasperarticle2078(2).

 According to article 2079, a person

endangered by another’s building may
require the ownerthereofto take the
necessarymeasurestoavertthedanger.
Maintainingthebuildingcouldbeoneof
the necessary measures to avertthat
danger.

 Underarticle2077,theoccupierisone
among those who are liable for the
damageduetothebuilding.Hisliability,
however,isforanydamagecausedbythe
objectsfailingfrom thebuildingasper
article2080.

Machinesandmotorvehicles

 Mostofthetimemachinesareusedin
industrialcomplex.They are fixed in
certain places.Nevertheless,there are
certain machines which are notfixed;
such are water pumps, bulldozers,
caterpillarsetc.

 Usually,the machines cause harm to
employeeswho areconnectedwiththe
machinesthrough a contract.Hence,if
the victim is connected with the
dangerous industrialactivity…which has
causedthedamagetheconsequenceof
thedamageshallbesettledinaccordance
withtherulesgoverningtheagreement
reachedArt2088.

 Thus,theownerofmachinesandmotor
vehiclesareliablefortheemployeesin
accordancewiththelaborproclamation
377/2000whileforotherstheownersofa
machineorvehicleshallbeliableforany
damagecausedbythemachineorvehicle
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in accordance with extra contractual
liability.Theyareliableevenifthedamage
wascaused byaperson who wasnot
authorized to operate,or handle the
machineordrivethevehicleArt2081.The
factthatthemachineisoperatedorthe
vehiclesdrivenbyapersonwhoisnot
authorizedcannotbeadefense.Theonly
defensetorelievetheownerfrom being
liableiswherethedamageisduesolelyor
partlytothefaultofthevictim Art2086
(2). Moreover,the ownershallnotbe
liablewhereheprovesthat,atthetime
when the damage was carried, the
machineorvehiclehadbeenstolenfrom
him.

 Machinescouldbeoperatedbysomeone
elseotherthan theownerorsomeone
else could drive the vehicle.Thus,a
personwhohastakenpossessionofthe
machine or vehicles for purposes of
personalgain shallbe liable for any
damage caused by the machine or
vehicleswhilethemachineorthevehicle
isinhispossession.Anagentwhohas
chargeofthemachineorvehicleforthe
owners accountorforthe accountof
another person shallbe liable if the
machinesorvehiclescauseddamagedue
toherfault.

 Thevictim maynotknow thekeeperor
theagentwhocausedthedamage.Thus,
theymaygoagainsttheowner.Inaddition,
thecourtmayordertheownertomake
the damage good in accordance with
article 2081(2).Nonetheless,the owner

whopaidcompensationtothevictim may
recoverfullyfrom thepersoninwhose
keeping the machine or vehicle was,
provided she has not committed an
offenceorapersonforwhom sheisliable
hasnotcommittedafaultArt2083.

 Two motors could collide in a road
accident.When it is not proved the
accidentwasdue,entirelyorchiefly,tothe
faultofone ofthe drivers,itshallbe
deemedeachdriverhascontributeequally
totheaccident.Consequently,theowner
ofeachvehicle,orpersonresponsiblefor
it,shallbearhalfthetotalamountofthe
damageresultingfrom theaccident.Art
2081.

Liabilityformanufacturedgoods(2085)

 A personwhomanufacturesgoodsand
sellstothepublicforprofitshallbeliable
for any damage to another person
resultingfrom thenormaluseofgoods.

 Thereareelements
1.A person…Thispersoncould beeither

physicalornaturalperson.
2.…who manufactures goods…: Under

common legal system manufacture
goodsarereferredtoas“Manufactured
products”.manufacturedproductsdonot
simplyrefertofoodanddrinksassome
think.“Ithasbeenheldtocovermotor
vehicles,lifts,clothes,cleaningfluidsand
building” Under our law, however a
building may not be classified as
manufacturedproductsArt2077ff.

3.…Sellstothepublicforprofit… Tostart
with ifsomeone gives a manufactured
productfordonation and the donee is
injuredthisarticlemaynotbeapplicable.
Furthermore,iftwoindividualsexchange
differentmanufactured products,since
barterisnotsalesunderEthiopianlaw,
andifoneoftheindividualsisinjureddue
tothemanufacturedgoodsthisarticleis
notapplicable.Thesaleshouldbetothe
publicandforprofit.Anenterprisecould,
forinstance,distributefooditemsfreefor
thepublic.Andifsomeoneisinjureddue
to thatfood,the victim may notbe
successfulunderthisarticle.

4.…shallbeliableforanydamage…:Here
any damage could mean damage to
person or damage to property. For
instance,youmayeatfoodandyoucould
beill.Thisdamageistopersonandthe
manufacturershallbeliableasperarticle
2085(1).Itissimilarifyoubuyacertain
sparepartandassembleitinyourcarand
yourcarisdamagedduetothatspare
part.

5.…resulting from the normaluse ofthe
goods.Eachgoodhasnormaluse.The
normaluseofachairistositonit.The
normaluseofedibleoilistocookfood
itemsnottodrinklikewater.Thechairor
theallcouldbedefective.Nonetheless,if
someone suffers is while using the
defective chair like a ladder the
manufacturershallnotbeliable.Neither
the oilmanufactureris liable forthe
damagesufferedbyavictim whodrank
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theoil.Noristhemanufacturer liable
where the defectcaused the damage
could have been discovered by a
customaryexaminationofthegoods

Defensesorjustificationsforstrictliability

 Thus,regardingarticles2066and2067
thedefensesaregivenundereachsub
article (2) as victims fault.They are
uniform defenses.Moreover,subarticle
(2)of2067presentsorderbythelawand
legitimateself-defensesasjustifications.
Asregardsarticle2081,ifthevehicleor
themachineisstolen and thatcan be
provenbytheownerthatcanserveasa
defense.

 Article 2088 statesthatifthe harm is
occurredtoapersonwhoconnectedwith
instruments due to the contractual
relationstherewillnotbeliabilitybased
ontort.

 Article 2088, applicable under all
situationsasadefense.Thereseemsto
beadifferencebetweentheEnglishand
Amharicversionsofsubarticle(1)of2088.
While the English version reads… “May
relievethemselves…”TheAmharicversion
reads…The Amharic version seems
correct for two reasons.The simple
reason is where there is inconsistency
between the English version and the
Amharicversionthelatteroneprevails,for
the Amharic language is a working
languageoftheFDREgovernmentArt5(2)
oftheconstitution.Second,inlightofsub

article(2)ofthearticle2086theAmharic
versiongivesmoresensethantheEnglish
version.Forasperarticle2086(2)those
persons declared legallyliable shallbe
relievedoftheirliability,entirelyorinpart,
onlywherethedamageisduesolelyor
partlytothefaultofthevictim.Thus,the
onlyjustificationtorelievethosepersons
declared legallyliable is the claimant’s
fault which is referred to “as the
claimant’slackofcare.”Here the test,
however,isnotwhetherthedamageor
theaccidentwasforeseeablebutwhether
theclaimantactedreasonably,thatisto
say,withtheamountofself-carethata
normalpersonwould haveexercised in
thecircumstances.

 Thus,those groundsenumerated under
subarticle(l)ofarticle2086maynotbe
invokedbythosepersonswhoarelegally
declaredliabletorelievethemselvesfrom
liability.Thegroundsarethefollowing:

1)Thosepersonscannotsaywehavenot
committedfault,foraswehavealready
saidstrictliabilityisaliabilitywithoutfault.
Andthepersons,i.e.owners,custodians
ofanimals;owners,thosewhobuildthe
buildingsandoccupythem;usersorthose
who store explosives or poisonous
substances;ownersorkeepersofmotor
vehicles and finally manufacturers of
goods are liable not because they
committed fault.Rather,among others,
theyareeitherownersorthebeneficiaries.

2)Theycannotrelievethemselvesbystating
thatitwasimpossibleto establish the

causeofthedamage.
3)They cannotexemptthemselves from

liabilitybyestablishing thatitwas not
withintheirpowertopreventthedamage.
Thisiswhatisknownasforcemajeureor
actsofGod.Thus,actsofGodmaynotbe
agroundtorelievethosepersonsfrom
liability.

4)Finally,thefactthatthedamagewasdue
tothefaultofathirdpartyaswellcannot
beajustificationtorelieveoneselffrom
liability.Thesethirdparties,however,do
notincludeanemployeeattendingtoan
animal (2072(3)),thieves and agents
(2081(2))and2082(2) respectivelyforif
thedamagewascausedduetothefault
of those third parties, the actors
themselves willbe liable and the fault
couldbeinvokedbytheowner.

 Theamountofliabilitydependsonhow
muchiscontributedbythevictim forthe
damagetooccur.Thus,ifthedamageis
duesolelytothefaultofthevictim the
defendantwillbe relieved from liability
entirely.If,however,thecontribution of
thevictim ispartly,thedefendantwillbe
relivedinpart.Theissueisaquestionof
apportionment,i.e.dividing the liability
between the victim and the defendant.
Thus,“Inprinciple,thedamagetowhich
apportionmentappliesisonlythatpartof
theclaimant’soveralllosswhichisjointly
attributablebothtohisownfaultandthat
ofthedefendant.Iftheclaimantsuffers
thelossentirelythrough hisown fault,
apportionmentshouldbeirrelevant.
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 Art2087states“…theownerorthekeeper
ofanobjectshallbeliableforanydamage
causedbytheobjectonlywhereshehas
committedanoffence.Thus,thevictim is
obligedtoestablishfaultfrom thesideof
theownerorthekeepertoclaim damage.
Otherwise,theownerorkeepermaynot
beliable.

CHAPTERX:VICARIOUSLIABILITY

 Vicariousliabilityis“…liabilityimposedon
one person for the wrong doing of
another.”

 SimilardefinitionisgivenbyJohnCooke,
whichreads“Vicariousliabilityiswhere
onepersonismadeliableforthetortof
anotherperson.

 UndertheEthiopiantortlaw parentsand
otherslistedunderarticle2125areliable
forthewrongsdonebyaminorchild.The
stateisliableforitscivilservantsand
employees acts Art 2126. Similarly,
bodies corporate are liable for their
representatives,agentsorpaid workers
acArt2129.Theemployersareheldliable
fortheactsoftheiremployeesArt2130.
Finally, the managing editor of the
newspaper,theprinterofthepamphletor
publisher of a book is liable for
defamationcommittedbytheauthorof
theprintedtextArt2135.

TheRationalewhyoneisheldliableforthe
wrongcommittedbyanother

 Someauthorsrefertovicariousliabilityas
anotherinstanceofstrictliabilityinthe
sensethatonepersonismadeliablefor
anotherwithouthimselfcommittingany
fault.Thepossiblerationalesare:
1.Thecontroltest:

 Thistheoryattributestothosewhoare
made liable the ability to controlthe
behaviorandprecisemannerofthewrong
doers.Forinstance,theemployerhasthe
abilitytocontrolthebehaviorandprecise
manner of his employees. This is
expressed underarticle 4(1)ofLabor
ProclamationNo377\2003whichreads
“A contract of employment shall be
deemedformedwhereapersonagrees
directlyorindirectlytoperform workfor
andundertheauthorityoftheemployer.
Furthermore,oneoftheobligationsofthe
workersistofollow instructionsgivenby
theemployerasperarticle13(1)ofthe
sameproclamation.Thus,thefactthat
the employee is working under the
authority ofthe employerand follows
instructionsgivenbythesametellsusthe
employerhas the abilityto controlthe
behavior and precise manner of his
employees.

 Thesameistrueforparents,fortheyhave
the ability to controlthe behaviorand
precisemanneroftheirminorchildrenby
doingthefollowing:

1.Directtheupbringingoftheminor.
2.Take the necessary disciplinary

measuresforensuringherupbringing.
3.Direct and supervise the social

contactsoftheminor.
4. Ensure the minor is given general

education or professional training
commensurate with her age and
abilitiesArt258,259,260.

 Thus,whenthelawmakestheemployers
ortheparentsliablefortheiremployees
orchildren’swrongdoingrespectivelyitis
implyingyouhavecommittedwrongfor
you failed to controlthe behaviorand
precise mannerofyouremployees or
children. This test is not free from
criticism, especially concerning
employees“…asmanyemployeesperform
skilled tasks,which the employer is
incapableofunderstanding.
2.Analogywithcausation

 Thestate,theemployersorthebodies
corporatearethosewho…setthewhole
thinginmotionandthat,therefore,they
shouldbeartheconsequencesofathird
party who suffers through their
employeeswrongfulconduct.Setting in
motionbytheemployerisexpressedin
theLaborProclamationunderarticle12
asfollows:

 Theemployerprovidesworktotheworker.
 Theemployerprovidestheworkerwith

implementsandmaterialsnecessaryfor
theperformanceofthework.

 Theemployerpaystheworkerwagesand
otheremoluments.
3.Deeppockets

 The father,the state,bodies corporate
andtheemployersarericher.Hencethey
shouldpay.
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 The weakness ofthis theoryis thatit
“…justifiestheemployersbeingliablefor
allthetortscommittedbyhisemployees,
whethertheywerecommitted withinor
withoutthecourseoftheiremployment.
4.Economicandmoralconsideration

 Thistheoryisbasedonthefactthat“…the
person who drives a benefitfrom the
activityofanothershouldalsobearthe
riskofthedamageinflictedbythoseacts.”

 Nicolas refers to this as elementary
fairness.It…dictatesthatifyouseekto
make money from engaging in some
activityandotherpeoplesufferlossesas
aresultofyourengaginginthatactivity,
you should compensate them forthat
loss.”Insimplelanguage,ifyouwantto
obtainthegainsresultingfrom engaging
inthatactivity,thenyoushouldbearthe
lossesaswell.
5.Lossspreading

 Thisisanothereconomicvariant,which
enablestheemployertospreadtheloss
through insurance orthe price ofthe
products.Theemployerdoesthis“Either
bycharginghiscustomersslightlyhigher
pricesorbymakingaclaim onhisliability
insurance.

Liability of parents and others under
Ethiopianlaw

 Asperarticle2124,thefathershallbe
liableunderthelawwherehisminorchild
incursliability.Themotherisonlyliable
wheresheexercisesthepaternalauthority

overthechildasperarticle2125(a). As
per article 635 of the CivilCode of
Ethiopia,thehusbandistheheadofthe
family.Hence,the spouses shallco-
operate under the guidance of the
husband,tobringupthechildrenandto
preparefortheirestablishment.Thus,the
fatherwhoistheheadofthefamilyinup
bringing the children has to take the
blameforthewrongdoingofthechildren.

 ThisisnotruerincontemporaryEthiopian.
Tostartwith,asperarticle34(1)ofthe
FDREConstitutionmenandwomenhave
equalrights while entering into,during
marriage and atthe time ofdivorce.
Consequently,the spouses shallhave
equal rights and obligations in the
managementofthe family.Concerning
theirchildren,they shallcooperate to
bringupandensurethegoodbehavior
andeducationoftheirchildreninorderto
make them responsible citizens Art50
RFC.Thus,both spouses should take
responsibilityforthewrongdoingoftheir
children.

 Asperarticle204oftheCCEorarticle
219oftheRFC,thefatherandthemother
are, during their marriage, jointly
guardians and tutors of their minor
children.Itisincaseofdeath,disability,
unworthinessorremovalofoneofthe
parents,theonewhoremainsshallalone
exercise such functions.Thus,the one
who exercises that function shallbe
answerableforthewrongfulactofthe
children.Furthermore,wherethemarriage

isdissolvedbydivorceandchildrenarein
thecustodyofoneoftheparents,theone
whohasthecustodyshallbeliableforthe
wrongdonebythechildren.Article2125(a)
isapplicablewherethefatherofthechild
isunknown.

 Thisistruewherethechildlivesinsidethe
familyhome.Wherethechildlivesoutside
thefamilyhome,however,thepersonin
whosechargethechildisplacedshallbe
liableArt2125(b).Thechildcouldbesaid
isliving outsidethefamilyhomewhen
shelives,forinstance,ingovernmentalor
private orphanages Art192 ofRFC.If
childrencommitwrongwhiletheyareat
schoolthe head masterofthe school
shallbeliable.

Liabilityofthestate2126

 The FDRE Constitution established a
FederalDemocratic State.Accordingly,
theEthiopianstateshallbeknownasthe
FederalDemocraticRepublicofEthiopia.
ItconsistsFederalGovernmentandState
Members.Thus,state refers both to
government at Federal and Regional
levels.

 Thestate,asanyotherperson,employs
civilservantstoprovideservicestothe
public.While giving these services the
civilservantorgovernmentemployeemay
commitfault.Thisfaultcouldbepersonal
orprofessionalfault.Wherethefaultis
personal,the state shallnotbe liable.
Wherethefaultisprofessional,however,
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thevictim mayclaim compensationfrom
the state.Nevertheless,the state may
subsequentlyclaim itfrom theservantor
theemployeeatfault.

 ifthecivilservantoremployeebelievesin
goodfaiththatheactedwithinthescope
ofhisdutiesandintheinterestofthe
state,then the faultshallbe deemed
professionalfault.Inaddition,thegood
faith is presumed. Thus, one who
challengesthathastoprovethecontrary.

Liabilityofbodiescorporateandemployers
[2129-2133]

 Asperarticle31oftheFDREConstitution,
everypersonhastherighttofreedom of
associationforanycauseorpurpose.The
causeorthepurposeofsuchassociation,
nonetheless,cannotbetoillegallysubvert
the constitutionalorderorto promote
suchactivities.

 Association, therefore, could be
establishedtosecureorshareprofitsasit
isstatedunderarticle404ofCCE.These
typesofassociationsaresubjecttothe
provisions ofthe CommercialCode of
Ethiopiarelatingtopartnership.Thesame
shallapply to cooperative and other
grouping, which tend to satisfy the
financialinterestsoftheirmembersby
placingthem inapositiontosavemoney.
Tradeunionsandgroupingsofareligious
character are bodies corporate. The
former one is governed by Labor
Proclamation 377\2003 while the later

shallbe subject to the speciallaws
concerningthem.Thusbodiescorporate
are those associations established in
accordance with Memorandum of
AssociationsandStatuteswithaview to
obtainingaresultotherthanthesecuring
orsharingofprofits.Theseassociations
shallhave directors appointed by the
generalmeetingsasperarticle 437 of
CCE.Theyalsoshallhaveservantsaswe
canreadfrom article457(1)oftheCCE.
Otherbodiescorporatewementionedare
establishedaspertheproperspeciallaws
governing them.Thusbodiescorporate
shallbeliablefortheactsandomissions
ofitsdirectorsandservantsaswellas
theiremployees,wheneversuchactsand
omissions have taken place in the
execution ofthe functionswhich entail
liability.Thesebodiescorporateareliable
fortheirdirectors,servantsoremployees
where the directors, servants, or
employees are atfaultwhile executing
theirfunctions,which is referred to as
discharge ofduties.Ifthe damage is
causedattheplacewhereheisnormally
employed orifthe damage is caused
during the time when he is normally
employed Art2132,itispresumed the
faultisdonewhileheisdischargingher
duties.Thispresumptionisrebuttablefor
proofto the contrary is admissible to
rebutsuch presumption as perarticle
2132(2).

 Carryingoutthedutiesisreferredtointhe
common law legalsystem as “In the

courseofhisemployment.”Theemployee
committedthewronginthecourseofhis
employmentifeither:
A)Awrongfulactwasauthorizedbythe

employee’semployeror
B)Theemployee’semployerauthorizeda

wrongful and authorized mode of
doingsomeact.

DEFAMATION

 Underarticle2049apersonisliablefor
defamatory matterbecause ofpositive
act,i.e.wherehecommunicateswords,
pictures,orwrittenmaterialstoatleast
one person other than the person
defamed.Heretheauthorhasaprimary
responsibility.Nevertheless“exceptionally
one may also be liable fornottaking
positivestepstopreventthepublication
by someone else”. Or,“because he
approvedit”Thusthemanagingeditorsof
the newspaper, the printer of the
pamphletorpublisherofthebookshallbe
liablefordefamationcommitted bythe
authorofaprintedtext.

 Hence,theauthorsareliableforpositive
acts underarticle 2049 forthey have
primaryresponsibilityforthedefamatory
matter.And the managing editor,the
printerandthepublishermaybeliablefor
eitherapprovingthedefamatorymatteror
asaccomplices.

 Ourlaw,however,doesnotseem tomake
anydiscriminationinmakingliableboth
theauthorofadefamatorymatterandthe
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publisher,the managing editororthe
printer.Forunderarticle 2136(2)itis
statedthatthepersonwhocausedthe
damageand thepersonwhom thelaw
declared to be liable forsuch damage
shall be jointly liable to repair the
damage.The reason seems that the
personwhocauseddamage(theauthor)
shall repair it notwithstanding that
anotherperson(printer,managingeditor
orpublisher)is declared bylaw to be
liableforsuchdamage.

PART III: REMEDIES TO EXTRA
CONTRACTUALWRONG

ChapterXI:IntroductiontotheBasicNotions
ofDamage

 The word “damage”is derived from a
Latin word “damnum”meaning loss or
species ofloss.Itis a harm orinjury
causedtoaperson’slegitimateinterest.
Theinterestharmedmayberelatedtothe
person’smaterial(pecuniary)interestor
tomoral(nonpecuniary)interest.

 Based on the nature of the interest
harmed,damage can be classified into
two:materialdamageandmoraldamage.
Materialdamage is a damage which
affects the person’s pocket,whereas
harm to hismoralinterestsaffectshis
feelingsoremotions(moraldamage).

 Categorizing damage as materialand
moralisnotknowninthecommonlaw
legalsystem. They sometimes divide

materialdamageintointangiblematerial
interestandtangiblematerialinterest.But
the usualclassification ofdamage in
commonlaw systemsispecuniaryand
non-pecuniary,which is equivalent to
materialandmoraldamagerespectively.

 Beitmaterialoremotional,provingthe
existenceofdamageanditsextentisa
prerequisite for compensation. Many
countriesprovidedamageasaprimary
criteriontoorderawardsfordamage.

 ThecrossreadingofArticles2092and
2102(2)ofthecivilcodeclearlyshows
thatproofoftheexistenceofdamageisa
mandatoryrequirementfortheplaintiffto
claim compensation.

ClassificationsofDamage

1.MaterialDamage
 Thisdamageaffectsthevictim’scredit

worthinessoreconomicstatusinoneor
anotherway.The common example of
materialdamageislossofearningswith
allotherexpensesattributabletothetort
such as medical care, expense of
traveling,cost of equipment,loss of
pension rights and otherlosses,which
have pecuniarynature.Italso includes
harm,whichmakesathingdeteriorateor
destroysitandinjurytopropertythathas
pecuniarynature

 Materialdamagemayhavetwoimportant
components.Thesearepresent(actual)
material damage and future material
damage.

PresentMaterialDamage:

 Thematerialorpecuniarylosssustained
bythevictim ofthetortthatcoversthe
loss occurred from the date of the
commencementoftheinjuryup to the
dateoffinalassessmentbythecourt.It
can be measured by the difference
betweentheplaintiff’spresentestateand
whatwouldbenow hisestatehadthe
harmfulfactforwhichredressissought
notoccurred. Presentmaterialdamage
can be further classified into two:a
damnum emergens,aLatinterm,which
denotes the occurrence of a loss
(diminution of estate), or a lucrum
cessans,theLatinterm,whichdenotes
thepreventionofagain(non-increaseof
estate).Damnum emergensincludestwo
differentaspects.Firstly,itreferstothe
type ofdamage caused to a person’s
tangible orintangible assetdue to the
depreciation,destructionorlosscaused
tosuchasset.Inthiscasethevalueofthe
plaintiff’sassetsisdiminishedduetothe
injury-causing agent that makes the
defendantliable.The otheraspectof
damnum emergens refers to the
incrementorcreationofaliabilitytothe
plaintiff.Thisdoesnotrefertothedirect
injury caused to the person’s material
interest. Rather it refers to the
circumstanceswhereapersonbecomes
civillyliabletoathirdpartybecauseofthe
wrongful damage caused by the
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defendant.
 Lucrum cessansinthecontextofpresent

materialdamage refers to the damage
incurred by the plaintiff due to the
preventionofgainfulopportunitiesorloss
ofearningsresulting from thetortuous
actofthe defendant.Itrefers to the
preventionofgainthatcouldhavebeen
materializedhadtheinjuriouseventnot
occurred.

FutureMaterialDamage

 Itisadamagethatisgoingtooccurinthe
future.Thedividinglinebetweenpresent
damageandfuturedamageisdrawnin
termsoftime.Thedividingdateisthatof
the judgment assessing the damage.
Wherethejudgmentastotheamountof
compensationisappealedandvaried,itis
the date of the new assessment on
appealthatseparatespresentfrom future
harm.

 Includes the damage that willoccur
certainlyorwithahigherprobabilityafter
thedateofjudgment. Although future
damagewasnotpresentatthetimeofa
judgment, it is compensable without
waitingforittomaterializeprovidedthat
itiscertaintooccur.

 As compared to present damage,
assessmentoffuture damage is very
problematic. Assessment of future
damagebecomesverydifficultbecauseit
isnotrelatedtotheactualoccurrenceof
lossatthetimeofassessmentbutonlyto

the non-occurrence ofexpected future
earnings orgainfulopportunities.Itis
sometimesmorethandifficulty.Itmaybe
temporarilyimpossible,forinstance,the
medicalprognosisforabodilyinjurymay
stillbereservedatjudgmenttime.The
ultimate resultmay be death,or full
recovery,or disability of an unknown
degree.Nowinviewoftheshortlimitation
period(article2142)andtheimmediate
needofthevictim forfundstocoverhis
presentexpenses,thevictim oftencannot
postponehisactionuntilthefinalmedical
prognosis,buthastobringitearlier.And
under the res judicata prohibition of
article215a1,hemaybeunabletobring
afreshactionafterthefinalprognosisfor
the plaintiffis technicallyprohibited to
splithisclaim forpresentdamageand
futuredamage.

 Theterms“present”and“future”denote
nodifferenceinthenatureoftheharm.In
particular,damnum emergensandlucrum
cessansmayaffectboththepastandthe
future,althoughlucrum cessansismore
frequentand pervading in the “future”
harm category.

MoralDamage

 The term moraldamage refers to the
harm orinjury inflicted to a person’s
feelingornon-pecuniaryinterest.Itisan
injury caused to a person’s honor,
reputation orpersonalfeelings ofthe
victim.Inmanybodilyinjurycases,both

moraldamageandmaterialdamageare
inflictedtothevictim.Therearesituations
wherethesametortuousactcaninflict
bothmaterialdamageandmoraldamage
toaperson.Thisisusuallywhathappens
inmanybodilyinjurycases.

ChapterXII:ModesofCompensation

Modes of Compensation for Material
Damage

1.TheRuleofPecuniaryCompensation
 Themodesofcompensationformaterial

harm,asstipulatedinArticle2090ofthe
civil code, can be categorized into
pecuniary or non-pecuniary
compensation.

 “Pecuniary” compensation, means
compensationbymeansofmoney.That
meansthatthedamageinflictedtothe
pecuniaryinterestofthevictim hastobe
quantified and valued in terms of
monetaryequivalenceso thattheharm
willbe made good by the award of
compensation expressed in terms of
money.

 Article2090ofthecivilcodethatdeals
with “Modes of Compensation” for
materialdamage laid undersub-article
oneisasfollows:“Asarule,thedamage
ismadegoodbycompensatingthevictim
bymeansofanequivalentsum ofmoney”.
Intheabsenceofanystrongreasonto
deviate from the rule, the material
damagesufferedbythevictim hastobe
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compensatedbymonetaryequivalence.
 Pecuniary (monetary) compensation is

the rule, whereas non-pecuniary
compensationistheexceptionalmodeof
compensationformaterialdamage.

2. Non-PecuniaryCompensation
 Although our law sets pecuniary

compensation as an ordinary orusual
mode ofcompensation,there are also
other non-monetary or non-pecuniary
formsofcompensation orremedythat
may be awarded by the court in
exceptionalcircumstances.

 The exception to the rule ofpecuniary
compensation is laid down underSub-
ArticletwoofArticle2090ofthecivilcode,
whichreads:“Thecourtmay,subjectto
thelibertyofpersonsandtotherightof
thirdparties,orderinlieuorinadditionto
money damages other appropriate
measures to make good orlimitthe
damage”.Theprovisionsofthecivilcode
Article2118throughArticle2123provides
apartialenumerationofthe“othermodes
ofcompensation”otherthanpaymentof
monetary compensation to the victim.
Restitution,reparationinkind,retraction
of defamatory publications, enjoining
casesofunfaircompetitionandinjunction
areprominentamongsuchnon-pecuniary
modes of compensation that can be
grantedinadditiontoorasalternativeto
monetary compensation in appropriate
casesenvisionedinArticle2090(2)ofthe
civilcode.

 The phrase “subjectto the liberty of

persons”incorporated undersub-Article
two of Article 2090 articulates that
deviation from the rule of pecuniary
compensation is possible where non-
pecuniary civilcompensation does not
contradict with the liberties of the
defendantrecognizedunderthevarious
lawsincludingtheconstitution.Insofaras
the awards ofmonetary compensation
can reasonably rectify the mischief
causedtothevictim,theothermodesof
non-pecuniarycompensationshallnotbe
grantedwherethepersonallibertyofthe
defendantisatstake.

 Theotherphrasesubjecttothe“rightsof
third parties” incorporated in Article
2090(2)alsoillustratestheinpersonam
aspectofthe remedies ofthe law of
obligation.Theremediesenumeratedin
Articles2118throughArticle2123ofthe
civilcodeapplyagainstonlythepartyin
breachofthetortuousobligationandnot
againstthirdpartyright-bearers.

ModesofCompensationforMoralDamage

1.The Rule of Non-Pecuniary
Compensation

 Asarule,themodeofcompensationfor
moraldamageisnon-pecuniary.Thisis
because injury to a person’s feeling
cannotbemeasuredintermsofmoney.In
additiontothedifficultytomeasurean
injury caused to a person’s feeling in
termsofmoney,theotherstrongreason
maybethatmoraldamagemaybebetter

made good bynon-pecuniaryforms of
compensationthanbymonetaryawards.

 In Article 2105 ofthe civilcode,the
principle related to the mode of
compensationformoraldamageisclearly
stated.Sub-Articleoneofthisprovision
statedthattheauthorofawrongshall
makegoodthemoralharm resultingfrom
thewrongwhereveradequateprocedure
existsforsuchredress.Sub-Articletwo
further stipulated that pecuniary
compensation formoralharm may be
awardedonlyincasesexpresslyprovided
by law. The phrase “only in cases
expresslyprovidedbylaw”indicatesthe
exceptionalnatureofawardingpecuniary
compensationformoraldamage.Andthe
word “may” incorporated under Sub-
ArticletwoofArticle2105givesthecourt
abroaddiscretionthatis,eveninsuch
cases expressly provided by law,
awarding monetary compensation for
moralharm isnomandatory.Thecourtis
requiredtoorderotherappropriatenon-
pecuniary redresses where the law
provides adequate procedure for
redressingmoraldamage.
2.Pecuniary Compensation as an

Exception
 TherulesetunderArticle2105(1)states

thatthe“authorofawrongshallmake
goodthemoralharm resultingfrom the
wrong wherever adequate procedure
exists forsuch redress.”Thatmeans
wherethereisaproceduresetunderthe
law thatisadequateandappropriateto
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redressthespecificmoralharm inflicted
aperson,thecourtisobligedtoorderthe
wrongdoertomakethedamagegood.As
tothemeaningofthephrase“adequate
procedure”andthetypeofredressthat
maybeorderedbythecourtthelawlacks
clarity.But,whenSub-Articleoneisread
inconjunctionwithSub-Articletwowhich
statesthatpecuniarycompensationcan
beawardedtoredressmoraldamageonly
incasesexpresslyprovidedbylaw,one
can safely conclude thatthe type of
redressenvisioned undersub-onemust
be non-monetary (non-pecuniary)in its
nature.Sub-ArticletwoofArticle2105is
applicableonlytosuchnominatedcases
ofmoralinjuryenumeratedinArticle2106
through2115ofthecivilcode.Itmayalso
apply to othermoralharms expressly
statedto sucheffectinotherpertinent
provisions.In a nutshell,the Ethiopian
extra contractual liability law allows
monetarycompensationasaredressonly
for exceptionally nominated types of
moralharms.

 In the assessmentof moraldamage,
Ethiopiancourtshavediscretionarypower
in two respects: in awarding the
compensationandinfixingtheamountof
compensation.Thatis,even in those
nominated cases of moral harms
enumerated as pecuniary compensable
as provided in Article 2105 through
Article2115 ofthecivilcode,itisnot
obligatoryforthecourttoawardmonetary
compensationtothevictim.Onlywhenit

deemsappropriatehavingregardstothe
circumstancesofthecase,thecourtcan
exercise its discretion in awarding
equitablecompensationtothevictim ofa
moral harm. The question of what
equitablecompensationformoralinjuryis
alsolefttothediscretionofthecourt.Of
course,thecourtisrequiredtoconsider
the type and the nature ofthe harm
causedtothevictim’smoralinterest.

Chapter XIII: Quantum/ Extent of
Compensation

Quantum of Compensation for Material
Damage

1.TheRuleofEquivalence
 The principle of equivalence between

materialdamage and compensation is
incidentallymentionedinArticle2090and
explicitlylaiddowninArticle2091ofthe
civilcode. Whiledealingwithmodesof
compensation for material damage,
Article2090incidentallystatesthat:“asa
rule,the damage is made good by
compensatingthevictim bymeansofan
equivalentsum ofmoney.”Article2091of
thecode,whichdealswiththeextentof
compensation,alsoexplicitlystatesthat:
“The compensation due by the person
legally liable is equalto the damage
causedtothevictim bythefactgivingrise
to the liability.” The principle of
equivalencebetween compensation and
damagegoesinlinewiththeoverriding

purposeofextracontractualliabilitylaw.
Compensation in Ethiopia can in no
circumstance exceed the damage
sustained by the victim of the tort.
However, there are situations where
compensation that is less than the
damageincurred bythevictim maybe
awarded.Thisispossiblewhereanyof
the mitigating circumstances specified
underthelawcomeintooperation.

 Determining the extentofthe harm or
damage sustained by the victim is a
prerequisitefordeterminingthequantum
ofcompensationtobeawardedtohim.
AsclearlystatedunderArticle2141ofthe
civilcode,theburdenisonthevictim to
establish the amount of the harm
sustainedandtoprovethecircumstances
whichrenderthedefendantliabletomake
itgood.Therearenorulesandstandards
set under the law to regulate the
methodologyofassessmentofdamage.
Thejudgeseemstohavebeenleftwith
broad discretion to choosetherational
assessmentmethodshavingregardtothe
nature ofthe case in hand. Neither
statutes (in continentalsystems) nor
precedents (in common law systems)
normally impose specific harm-
assessmentmethods;nor,itseems,will
they always be successful if they
attemptedtodoso.Butwhilethejudge
assessesthedamage,heisexpectedto
critically consider all constituting
elementsorcomponentsofthedamage;
boththematerialandthemoralaspectof
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the harm need to be considered,the
internal classifications of material
damagebetweendamnum emergensand
lucrum cessans as wellas between
presentdamageandfuturedamagehas
tobeproperlyaddressedandweighed.

 Thus, while calculating the material
damagecausedtoaperson’specuniary
interestduetotheinjuriousactofanother
person,thecourtisrequiredtocalculate
notonlytheoutofpocketpaymentsmade
by the victim to repair the property
damagedorthemedicalandotherrelated
expensesheincurredtohealthephysical
injurycaused to hisbodybutalso the
lucrum cessans (gainful opportunity
prevented, frustration or interruption)
becauseoftheinjurycausingeventfor
whichthedefendantisliable.Evenwhere
thepropertyiscompletelydestroyed,the
personliableshouldpaytheplaintiffnot
onlythemonetaryvalueoftheproperty
destroyedatthetimeofbutalsothegain
preventedduetothedestructionofthe
propertyuptothedateofassessment.
The principle of equivalence between
damage and compensation should be
construedinthatso farasmoneycan
maketheinjurycausedtoapersongood,
the victim oftortshould be putin a
positionhewouldhavenow hadnotthe
injurycausingeventbeenoccurred.The
purposeisnottorestorethevictim tohis
pre-injurycreditworthiness,itisratherto
puthim inapositionhewouldhavebeen
nowhadnotbeenfortheinjury.

2.Departures from the Rule of
Equivalence

 Forvarious policyreasons,the rule of
equivalence between damage and
compensationmaybequalifiedbyseveral
exceptions.Theexceptionsare:

CompulsoryMitigation

 Asexceptionstotheruleofequivalence
between damage and compensation,
therearesituationswherethequantum of
damages(compensation)maybereduced
orshouldbereducedtoacertainamount,
whichislessthanthematerialdamage
sustained by the victim. Mitigating
circumstances may take one ofthree
forms: compulsory, discretionary or
optional.

 Casesofcompulsorymitigations,which
are prescribed in the civilcode,are
bindingonthecourt.Theyarestipulated
tothebenefitofthedefendant,thatis,the
defendantasofrightcaninvokethem.
Theconceptofcompulsorymitigationis
incorporatedinArticle2098ofthecivil
code.Accordingtothisprovision,where
thedamageiscausedtothevictim dueto
hisownpartial(contributory)fault,then
heisentitledtopartialcompensation.In
thiscase,the liabilityofthe defendant
couldbefault-basedliability,strictliability
orvicarious liability.Regardless ofthe
nature of the type of liability of the
defendant,if the victim by his own
intentionalornegligentfaultcontributed

totheoccurrenceoraggravationofthe
damagetohisinterest,thenhisclaim for
compensation shall be reduced in
proportiontohisrelativecontribution.

 Wherethedamageiscausedsolelydueto
the victim’s fault, there shall be a
complete denial of compensation as
compensation may not be claimed
contrarytogoodfaithagainstaninnocent
person (Article 2097 civilcode)In this
case,the victim shallbear fully the
consequences of his fault. Hence,
mandatorymitigationofcompensationis
relevantinsituationswherethevictim’s
own faultis partly contributed to the
damagesustainedbyhim.

 Sub-Article2ofArticle2098providesa
cluetothejudgeinfixingthedamageto
considerallthe circumstances ofthe
case,particularlytherespectivegravityof
thefaultofthedefendantandtheplaintiff.
Butweighingtherelativecontributoryfault
ofthepartiesseemsrelevantwherethe
liabilityofthedefendantisfaultbased.In
circumstanceswheretheliabilityofthe
defendantdoesnotdependonfault,that
is,instrictliabilitycases,thejudgeshould
consider only the contribution of the
victim’sfaultybehaviorinmaterializingor
aggravating the damage.Otherwise the
defendantmayescapeliabilityforeach
andeverycontributoryfaultofthevictim,
whichwouldbecontrarytothepurposeof
thegoalsofthelawoftorts.

 DiscretionaryMitigation
 Article2099talksaboutacasewherethe
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court may reduce the amount of
compensationregardlessoftheprinciple
ofequivalenceprovidedinArticle2091,
wherethefaultgivingrisetotheliabilityis
committedbyapersonwhowasnotina
statetoappreciatethewrongfulnatureof
hisconduct.Inreducingtheawardbased
on this article,the court must first
ascertainwhetherornotthedefendantis
liableforfault,thatmeansstrictliability
and vicarious liabilities cannot be
mitigated underArticle 2099.And the
defendantmustestablishthathewasnot
consciousofhisfaultandwasnotina
statetoappreciatethewrongfulnatureof
hisact.Thismaybeduetoage,mental
conditionorothercircumstances.

 Article 2100 states another instance
wherethecourtmayreducetheamount
of compensation for damage caused
underthe“chainofcommand”.Toreduce
theawardbasedonthisarticlethecourt
must first ascertain whether the
defendantcommittedthefaultenvisaged
inArticle2036(2).Andthedefendant,to
getthereduction,mustestablishthathe
wasmoved to committhefaultbyhis
senseofdutyderivingfrom disciplineor
obedience.Thismaybeinferredfrom his
pastconductand apparentabsence of
improper motives. The extent of
mitigationshallberoughlyapportionedto
thedegreeoftheimperativenessofthe
duty.Indecently,wherethisdegreeisso
highastoleadtopracticalimpossibilityto
disobey,thecourtshallfullyexculpatethe

defendantpursuantto Article2036 (3).
However,thisdoesnotmeanthevictim
shallbe lefthelpless.There could be
claim for compensation against the
superiorordergiverwheretheorderis
unlawfuloragainstthestateasthecase
maybe.

 Unforeseeabilityofthedamageasstated
in Article 2101 is anotherground for
reductionoftheamountofdamage.This
articleallowsthepossibilityofreducing
the liability of the defendant to a
reasonable amount where in
consequence of unforeseeable
circumstances the damage expanded
beyond what could reasonably be
expected.

 Another mitigating circumstance is
providedunderArticle2103ofthecivil
code.Thatis,whenapersoncausesinjury
tothepropertyofanotherbecauseofacts
of“necessity”in the sense stated in
Article2066,heisliabletocompensate
thevictim.ButhecaninvokeArticle2066
tomitigatetheextentofhisliability.But
whetherornotmitigationinthiscaseis
compulsoryordiscretionary,thewording
oftheprovisionisnotclear.Theother
mostimportantthingthatweneedtobear
inmindisthatarticle2103speaksonlyof
damagetotheproperty,nottothebodyof
another

 OptionalMitigation
 In optionalmitigation cases there are

alternatives other than paying money,
therefore,thedefendantcanoptforan

alternativetothatofpayingthedamages
otherwiseduebyhim.Casesofoptionally
mitigatingcircumstancesarecoveredin
Articles2074,2075&2078.Asstatedin
these Articles, the defendant may
surrender the animalor building that
causedthedamagetoanotherorpaysan
equivalent sum of money due. The
defendantmaychoosetosurrenderthe
animalorbuildinginsteadofpayingan
equivalentsome ofmoney where the
valueoftheanimalorbuildingislessthan
themonetaryvalueoftheoveralldamage
sustainedbythedefendant.

 In order to exercise such option the
personshallbetheowneroftheanimalor
thebuildingthatcausedthedamageto
the victim’s legitimate interest. The
defendantcannotexercise this options
where the damage was caused byhis
faultorthatofapersonforwhom heis
answerable.(Article2074(2)cum Article
2078(2))

 NominalDamages
 Asarule,aclaimantinextracontractual

liabilitylaw hastheburdentoprovethe
nature and the extentofthe harm he
sustained and the circumstances that
renderthe defendantliable to make it
good.Butthisisnotthecaseinanaction
fornominaldamages.Withouttheneedto
provinganyrealoractualdamage,avery
smallfractionofmoneycanbeawarded
tothevictim simplyasarecognitionor
declaration of his rights violated or
infracted by the defendant.The term
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“nominal”connotesthesymbolic(unreal)
andinsignificantnatureoftheawardthat
doesnotcorrespondtoanyrealdamage
sustainedbytheclaimant.Itspurposeis
tobolsterthecourt’sdeclarationthata
certainrightoftheplaintiffisinfringedor
that the defendant is liable for the
infringement of such right. Nominal
damagesareawardedwhentheclaimant
hasestablishedhiscase,particularlyin
relationtotortsactionableperse,suchas
trespass,buthasnotshownthereisany
actualloss.Theawardmarkshissuccess.

 Article2104ofthecivilcodethatdeals
withNominalCompensationstatesthat:
“Damages ofa purelynominalamount
maybe awarded where the action has
been brought solely with a view to
establishing thatarightoftheplaintiff
hasbeeninfringed,orthataliabilityhas
beenincurredbythedefendant."

Quantum of Compensation for Moral
Damage

 The principle of equivalence between
damageandcompensationenvisagedin
Article 2090(1)cum 2091 ispractically
impossibleinthecaseofmoraldamage.
Admittingthedifficultyorimpossibilityof
theruleofequivalence,ourcivilcodeuses
the word “equitable” rather than
equivalentas a standard forfixing the
quantum of compensation for moral
damage. This is evidenced by the
wordingsofArticle2106throughArticle

2126 ofthe civilcode thatdeals with
instancesofmoraldamagethatmaybe
subject to monetary compensation in
appropriatecases.

 Theabsenceofaconcretestandardfor
measuringnon-pecuniary(moral)lossin
termsofmoneycreatesthedangerthat
the courts arbitrarily award different
amounts for non-pecuniary harm in
comparable cases.Acknowledging this
dangerofarbitrarinessinassessmentof
moral damage and the concomitant
discrepancyinthequantum oftheawards
thatmayresultfrom sucharbitrarinessin
assessment,ourcivilcodeputsaceiling
amount,whichisonethousandEthiopian
Birr(Article2116(3)).

 Itisnotassucheasytoawardamonetary
compensation fora victim in case of
moral damage because of the
immeasurabilityofone’sfeelinginmoney
terms.So the principle ofequivalence
doesnotapplytomoraldamage.Hence
thesolutionadoptediscompensatingthe
victim basedonequity.Thewordequityin
this context refers to standards of
fairnessandjustness,whichresultsfrom
a conscientious judge’s appreciation of
whatisfairinthecircumstancesofacase.

CompensationforpersonalInjuries

GeneralDamagesvs.PecuniaryLoss

GeneralDamages:whichmaybetakenas
synonymouswithmoraldamagesrefersto

themonetaryawardgrantedtoapersonwho
sufferedlossofamenity,painandsuffering
duetothetortuousactsofanotherperson.
Lossofamenityisinessencethereductionin
thecapacitytoenjoylife.Itwilldependinpart
onthenatureoftheinjury,sothatitwillbe
greaterwhere there is permanentloss of
mobility,orofanorganorlimb.Itwillalso
dependinpartonthecharacteristicsofthe
claimant,sothattherewillbeahigheraward
iftheinjurypreventsorcurtailscontinued
enjoymentofsportorhobbies.Thereshould
beapositivecorrelationbetweenthegravity
ofthebodilyinjuryandthemoraldamagesto
beawardedforthatinjury. Todenymoral
damagesforapersonwhowasreducedto
absolute unconsciousness because of
seriousbodilyinjurywould be againstthe
veryprincipleofequityunderscoredinArticle
2113ofthecode.Itwouldbeunjusttodeny
a person rendered unconscious due to a
seriousinjurybyanalogizinghim withadead
person.Itdeemsalsoimmoraltoequatea
person rendered unconscious with a dead
personanddenyhim generaldamages.

PecuniaryLoss:

 Personalinjuries,inadditiontocausing
loss of amenity,pain and suffering,
usuallyresultinpecuniaryloss(lossof
earnings,medicalexpenses and other
outlays)to date and future pecuniary
lossestothevictim.Itisclearlyrelatively
easyto assess pecuniaryloss to date
(presentmaterialdamage),although in
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practice,especiallyincasesofaverageor
below averagecomplexity,asettlement
figureistakenisreachedwhichcantake
abroadapproachratherthananalyzing
eachitem oftheclaim infinedetail.On
theotherhand,itisextremelydifficultto
assess future loss. While assessing
futurepecuniaryloss,thefollowingthree
keyvariablesneedtobeconsidered:

(a)thefutureprogressoftheinjury;
(b)theimpactofalltheothervagariesoflife,

suchasunrelatedillness,ontheclaimant;
(c)The claimant’s future employment

prospects.
 In Ethiopia,materialdamage(pecuniary

loss)thatwillbe“certaintooccur”inthe
futureiscompensablewithoutwaitingfor
ittomaterialize(Article2092civilcode).
Acknowledging the complications and
difficulties in assessing future harms
(harmsthathavenotyetmaterialized)in
advance,especially most bodily harm
cases,Article 2102 of the civilcode
devisedasolutionasfollows:“(1)Where
theexactamountofthedamagecannot
beascertained,thecourtfixesitequitably,
takingintoaccounttheordinarycourseof
eventsand themeasurestaken bythe
injured party. (2) Nevertheless, no
indemnityshallbeawardedinrespectofa
damageofwhichtheveryexistence,and
notonlytheamount,isuncertain.”While
assessing future pecuniary losses,in
difficultsituations,thecourtisrequiredto
taketwothingsintoconsideration.Firstly,
ithas to critically appraise the usual

futureconsequencesofaninjuryofthe
typeunderconsideration.Secondly,ithas
to considerthemeasurestakenbythe
victim inaggravatingorotherwiseofthe
consequencesoftheharm.Andthenthe
courtis required to fix the amountof
compensation equitably where it is
difficultto determine the extentofthe
damage exactly. But where the very
existenceofthedamageisuncertainand
questionable, no compensation is
required to be awarded on mere
speculation.

 Article2150(2)ofthecivilcodecouldalso
bereliedontoaddressthecomplication
anduncertaintyrelatedtotheassessment
of future pecuniary loss.Where itis
impossibletofinallyassessthedamage
sustained bythevictim onthedateof
judgment,thecourthasthediscretionto
grantaprovisionaljudgmentthatmaybe
reconsideredwithinaperiodoftwoyears
upontheapplicationoftheparties.Within
this period oftwo yours,the medical
prognosisconcerningthenatureandthe
gravityoftheinjurymaybecompleted.

 While calculating future damages
(compensation),thatis,compensationto
beawarded inadvanceinalumpsum
form forpecuniarylossestobesuffered
bytheclaimantinthefuture,someforeign
jurisdictions consider other additional
factorssuchasinflationandinterest.In
fixing future compensation,inflationary
tendenciesthatdiminishtherealvalueof
themoneyarerequiredtobeconsidered.

Thatmeans,the compensations,needs
adjustment,havingregardtotherateof
inflation.Andsincetheclaimantreceives
alumpsum now ratherthanastream of
incomeoveraperiod oftime,and can
investthatlumpsum toproducefurther
income,adiscounttosucheffecthasto
bemadeinthecompensation.
 Injuryofanemployee

 Like any person,the general losses
discussedabovesuchaslossofamenity,
painandsufferingaswellaspecuniary
losses,maybesufferedbyanemployee,
too.Despitethecomplicationsinvolvedin
theirassessments,generaldamagesare
awardedforinjuriescausedtoaperson’s
non-economic(moral)interest.

 In orderto determine the quantum of
compensation for the pecuniary loss
sustained by an employee, it is a
prerequisite to calculate the economic
losssufferedbytheemployeeduetothe
bodilyinjury.Basedontheclassifications
made underArticle 99 ofthe “Labour
proclamation No. 377/2003”, bodily
injuries that decrease or impair the
capacityofthe person injured to work
havethefollowingeffects:

a.Temporary disablement: impairs the
workingcapacityoftheworkerpartiallyor
totallyforalimitedperiodoftime.The
pecuniarylossthatmaybesufferedby
thisworkerincludeslossofnetwage(if
any),lossofinterestthatwouldaccrue
from saving partofthe wage,ifany,
increased outgoings such as medical
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expensesandnursingexpenses,ifproved
any, and any other pecuniary loss
occasionedbythetemporarycessationof
capacitytoworkforthedurationofsuch
period.

b.Permanentpartialdisablement:refersto
incurablebodilyinjuriesthatdecrease,but
notabsolutelyimpairthevictim’sfuture
working (earning) capacity. While
assessingthematerialdamagesuffered
bythevictim inthiscase,inadditionto
calculating the loss of earning (net
income) and the increased outgoings
sufferedbythevictim uptothedateof
assessment(judgment),themagnitudeof
thedecreaseintheworkingcapacityof
the employed victim and the future
earningsthatwillbefrustratedbecauseof
theinjuryhasto also bemeasured as
permanentpartialincapacity decreases
thefutureearningcapacityofthevictim
permanently.

c.Permanent total disablement: means
incurable employment injury, which
prevents the injured worker from
engaginginanykindofremuneratedwork.
Thistypeofinjurynotonlyresultsintotal
frustration of the net income and
increases the outgoings ofthe injured
workeruptothedateofjudgment,but
also frustrates all future gainful
opportunitiesoftheinjuredworker.Thus,
theeconomiclosscausedtotheinjured
workerinthisinstanceisabsoluteinits
nature.

d.Death.

 Although theoretically itis possible to
categorize disability as done above,
practicallydeterminingtheexactdegree
ofdisablementevenineachcategoryis
notaneasytask.

 Whether the damage incurred by the
personshallbecalculatedbasedonthe
grossornetincomeofthevictim after
deductingthetaxthatwouldhavebeen
paid to the government from the
frustrated gross income had the injury
causingeventnotoccurred,ourlawlacks
clarity.SomeEthiopianauthoritiesargue
thatthegrossincomeofthevictim should
betakenintoaccount.

 As ithas been already discussed,the
purposeofextracontractualliabilityisto
restore the victim to a state he would
havebeenhadtheinjurycausingevent
not occurred. Thus, since the loss
incurredbythevictim isthenetearning,
the assessmentof pecuniary damage
should be computed based on the
monthlyorannualnetearnings ofthe
victim. In this the principles of
equivalence between damage and
compensation envision under Articles
2091 and 2092 of the civilcode is
contemplated.

 Ascanbeinferredfrom Articles2093and
2094 ofthe civilcode,insurance and
pensionbenefitsreceivedbythevictim on
theoccasionofabodilyinjurycausedto
him cannotberaisedbythetortfeasoras
agroundtosetoffthevictim’sclaim for
compensation. The tortfeasorcannot

escapefullliabilityforthepecuniaryloss
hecausedtoanotherbyinflictingbodily
injury.Insurance and disability pension
benefits are independentclaims ofthe
victim thatcannotbe invoked by the
tortfeasortosetoffthevictim’sclaim for
compensation.Butwhetherornotthis
positioncanbesweepinglyextendedto
otherindependentbenefits received by
thevictim ontheoccasionoftheinjuryis
amootissueforboththepractitionerand
theacademics.
 Injuryofself-employedPersons

 As contrasted to employees, self-
employedpersonsdonotworkforwages
pursuant to Article 2512 ff. but for
remuneration or income as an
independent entrepreneur pursuant to
Article2610onedoingintellectualwork
pursuantto Article2632ff.,oneinthe
medicalprofession pursuantto Article
2639ff.,aninnkeeper(Article2653ff.),
publisher(Article2672ff.),oranykindof
independentbusinessman,craftsman,etc

 The phrase includes all classes of
personswhopursuetheirlivelihoodinany
independent activity other than
employment. Assessment of material
damage incurred by self-employed
personsresultingfrom bodilyinjuriesis
muchmoredifficultthanlossofwages
from anemployee.Theearningsofself-
employedpersonsusuallyfluctuatefrom
timetotimebecauseofuncertainexternal
marketandnon–marketrelatedvariables
andfactorspersonaltoeachperson.
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 However,dependingonthenatureofthe
bodilyinjury,thevictim’specuniaryinjury
canberoughlyassessedhavingregardto
his pre-injury earnings.But,even here,
there are difficulties:the plaintiffmay
havekeptnoaccounts,hisotherevidence
maybeshaky,orhemaykeepaccounts
which(forfiscalreasons)concealsome
earnings.Oncesuchhurdlesarepassed,
the self-employed person’s pre-injury
year’searningscould–asinthecaseof
wage-earners,bepresumedtorepresent
whatwould have been his subsequent
yearlyearningsaswell,subjecttocounter
-evidencebyplaintiffand,exceptionally,
counter-evidencebydefendant.
 InjuryofNon-EmployedPersons

 Theterm “non-employedpersons”inthis
contextreferstopersonswhoareneither
employeesnorself-employedindividuals
in the sense discussed under the
precedingsub-sections.Thereasonsfor
their unemployment could be,among
otherthings,lackofincentive,opportunity,
orabilitytowork.

 Theproblemsrelatedtotheassessment
of pecuniary losses suffered by
unemployed individuals because of
another person’s tortuous acts in a
comparativeperspectiveasfollows:
 Lack of incentive to work

professionally may be due to the
possessionofwealth,whichallowsa
person choice of leisure or work.
Supposethatamedicalgraduatedoes
not practice because of having

inheritedenoughassetstoliveon.In
caseofaninjurydisablinghim from
such practice,itseems thatmost
American courts would compensate
him forlossofprofessionalearning
“capacity”,whileEnglishcourtswould
refusetocompensatehim forlossof
“earnings”whichhewillnotlose.The
latterapproachseemsimperativefor
us.Indeed theAmericanpracticeof
placing ofa pecuniary value on a
person’searningcapacitywhetheror
notusedand/orintendedtobeusedis
incompatible,inTortlaw,withArticle
2091oftheEthiopiancivilCodeand,in
ContractLaw,withArticle1800.

 Lack of opportunity for permanent
work is often connected with the
existence of a largely unused
residuum ofunskilledworkers.When
oneofthem suffersadisablinginjury,
theamountofhisprospectivelossof
earnings is very uncertain.In this
countrysuchmen,commonlynamed
“coolies”,are,from timetotime,called
todosomesporadicwork.

 Whereaninjurydoesnotincreasea
person’s pre-existing physical
and/mentalinabilitytowork,thereis
nolossofearnings.Where,however,
the pre-existing inabilityto workfor
profitistransitionalbecauseitisdue
merelytotenderage(child)orlearning
process (student), loss of future
earnings,even though uncertain in
amount,can be claimed.Itwillbe

easierto predictin the case ofa
studentorapprenticethaninthatofa
younginfant,whosefutureisaguess.
Buttheissueherealsoiswhetheror
notweshould bound onlybythese
exceptions.

CompensationforFatalAccidents

 Forthepurposeofassessmentofbodily
injuriessufferedbyemployees,wehave
alreadyclassified disabilitiesinto those
that cause physical/mental injury of
variousdegrees,andinjuriesresultingin
death.Whereapersonsufferspersonal
injuriesotherthandeath,thenatureand
extentofthe harm can be assessed
having regard to surrounding
circumstances of the case and the
interestfrustratedbytheinjury.

 Inbodilyinjurycases,itisonlythedirect
victim ofthatinjurywho is entitled to
claim compensation for moral and
materialinjuriessufferedbyhim dueto
tortuousactscommittedbyanother.No
matterhow seriousthebodilyinjurymay
be,dependants ofthe victim are not
entitled to independentclaim.This is
becauseanawardtoaninjuredclaimant
isintendedtoreplacehistotalincome,
outofwhichheisexpectedtomaintain
hisdependentsashewouldhavedone
outofhisearnings.

 Asaprinciple,noactionforcompensation
layforthedeath ofanotherexceptby
dependantsnominatedunderthelaw.The
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waycompensationawardsforfatalcases
aretreatedandthepurposeitservesis
different.

 The Ethiopian CivilCode underArticle
2095entitledspecifieddependantsofthe
victim ofamortalaccidentwiththeright
toinstituteacivilactionforcompensation
forthelossoftheeconomicsupportthey
suffered by the death of the person
providingsuchsupport.

 Thestartingpointinanyestimateofthe
numberofyearsthatadependencywould
have endured is the numberofyears
betweenthedateofthedeceased’sdeath
andthatatwhichhewouldhavereached
normalretiring age.Thatisreduced to
takeaccountofthepossibilitynotonly
thathemighthavenotliveduntilretiring
agebutalsothechancethatbyillnessor
injuryhemighthavebeendisabledfrom
gainfuloccupation.Theformerriskcanbe
calculatedfrom availableactuarialtables.
The latter cannot.There is also the
chancethatthewidowmaydiebeforethe
deceasedwouldhavereachedthenormal
retiringage(whichcanbecalculatedfrom
actuarialtables).

 Thestartingpointinanyestimateofthe
amountofthe“dependency”istheannual
valueofthematerialbenefitsprovidedfor
thedependentsoutoftheearningsofthe
deceasedatthedateofhisdeath.But
quiteapartfrom inflation,therearemany
factorsthatmighthaveledtovariations
up ordown in thefuture.Hisearnings
mighthaveincreasedandwiththem the

amount provided by him for his
dependents.Theymighthavediminished
witharecessionintradeorhemighthave
had spells ofunemployment. As his
children grow up and become
independenttheproportionofhisearning
spentonhisdependentswouldhavebeen
likelytofall.Butinconsideringtheeffect
tobegivenintheawardofdamagesto
possible variations in the dependency,
therearetwofactorstobeborneinmind.
Thefirstisthatthemoreremoteinthe
futureistheanticipatedchangetheless
confidencetherecanbeinthechancesof
its occurring and the smaller the
allowance to be made for it in the
assessment.The second is thatas a
matterofthearithmeticofthecalculation
ofthepresentvalue,thelaterthechange
takesplacethelesswillbeitseffecton
thetotalawardofdamages.

 The Ethiopian Civil Code clearly
demarcates the distinction between
dependency awards and moralawards
bothoccasionedonthedeathofacertain
personduetothetortuousactofanother
person(seeArticle2095cum Article2113
civilcode).So,whileassessingtheextent
of damage ensued in cases of fatal
accidentsforthepurposeofdetermining
the quantum of compensation, it is
imperative to have such distinction in
mind.

FinalityofAssessmentandAppeals

 SavetheexceptionprovidedunderSub-
Article two,where the courtcan pass
provisionaljudgmentonthegroundsof
impossibility of final assessment of
damage,Article2150(1)oftheEthiopian
CivilCode requires assessmentofthe
damagetobemadeonthedayonwhich
thecourtrendersitsfinaljudgment.Thus,
two typesofjudgmentsareenvisioned
under Article 2150. The first is a
provisionaljudgmentthatcanbegranted
bythecourtinexceptionalcircumstances
whereitisimpossibletofinallyassessthe
damage on thatdate.The presumable
purposeofthisprovisionaljudgmentisto
provide an interim compensation to a
victim whoisinurgentneedofmeansof
livelihood. The law in this regard
anticipates the difficulties and
complicationsaboundtheassessmentof
damagethatmayprolongfinaljudgment.
So,untilsuchcomplicationsareresolved
inonewayoranotherandhavingregard
to the conditions ofthe claimant,the
courtcanprovisionallyfixtheamountof
compensationaward.Inthiscaseanyof
thepartiesareatlibertytoapplytothe
court for reconsideration of the
provisionaljudgmentwithin aperiod of
two years from the date when the
provisionaljudgmentwasgranted.Inthe
absenceofanyapplicationtosucheffect
within the time bound,the judgment
wouldbefinal.

 Theotherjudgmentisfinalfrom thevery
beginning.Wheretheextentofdamageis
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ascertainedandvaluedintermsofmoney,
the courtis required to pass its final
judgment concerning the quantum of
compensation awards.Itis this court
judgmentthatisstatedas“final”inArticle
2051(1)oftheCivilCode.Finalityinthe
contextofthisprovisionseemstoimply
twothings.Firstly,itimpliesrejudicata.
Thatis,apersoncannotbringfreshaction
forcompensation foranotherdamage
thatarosefrom thesametortuousact
that has been already litigated and
determinedonthesameissuesoffact
andlaw.Civilclaimsarisingfrom asingle
andthesametransactioncannotbesplit
and be separate grounds of action.
Secondly, it implies the absence of
statutory rightofappealas stated in
Article2152.Thisprovisionisreproduced
asfollows:“Noappealshalllieagainstthe
judgmentofthecourtoffirstinstance
relatingtotheamountofcompensation.”
Dependingontheamountoftheclaim,
extracontractualactionforcompensation
canbeinstitutedeitherbeforetheFederal
FirstInstanceortheHigherCourtorany
oftheRegionalCourtshavingjurisdiction.
The judgments passed by the courts
under their respective original (first
instance) jurisdictions relating to the
amount of compensation are non-
appealable, except for the reasons
specifiedunderArticle2153oftheCivil
Code as follows: (1) the court has
consideredcircumstanceswhichitshould
nothavetakenintoaccountorhasfailed

toconsidercircumstanceswhichitshould
have taken into account;or (2) the
amountofcompensation fixed by the
court is manifestly unreasonable and
couldonlyhavebeeninspiredbyprejudice
oranger;or(3)suchamountisduetoan
errorofcalculation on the partofthe
court.

ModesofPayment

1.Lumpsum Payment:theRule
 As a principle,lump sum paymentof

compensation is widely recognized in
almostalljurisdictionsasanappropriate
modeofdispositionofawardsforcivil
wrongs.OurCivilcode also,although
lacksclaritytothedesireddegree,seems
in line with this principle. Pertinent
provisioninthisregard isArticle2154,
whichdealswiththepossibilitieswhere
the court may order compensation
awards to be disposed in the form of
periodicalallowanceinappropriatecases.
Sub Article one of Article 2154 is
reproducedasfollows:“(1)Wheresuch
modeofpaymentisjustifiedbythenature
ofthedamageorothercircumstances,
thecourtmayorderthedamageto be
made good by means ofa periodical
allowance."From the verywordings of
this sub-article inference can be made
thatlumpsum paymentofcompensation
istheordinaryruleofcompensationin
Ethiopia.As an exception to this rule
implied in this sub-article,the courtis

conferred with a narrow discretion to
orderpaymentofcompensationawards
intheform ofperiodicalallowancesonly
forstrong justifications.In theordinary
parlance of the law, payment of
compensation in lump sum form may
have extra advantages.Itis easy for
execution and avoids further
complications in the relation of the
judgmentdebtorandjudgmentcreditor.It
avoidsanysenseofinsecurityonthepart
ofthejudgmentcreditorwhetherornot
paymentwillbefrustratedbyintervening
events,whichsometimeshappensinthe
caseofperiodicalallowance.

 Butithastobenotedthatwhenthecourt
isconvincedtodepartfrom therulefor
strongreasons,ithastomakesurefirst
thatthe judgmentdebtorcan produce
adequatesecurityforthepaymentofthe
allowance.Sub-ArticletwoofArticle2154,
whichsays:“Insuchacase,thedebtor
shallprovidesecurityforthepaymentof
theallowance”hastobeconsideredasa
cumulativerequirementtoorderperiodic
allowanceasamodeofpaymentofthe
compensationaward.

2.PeriodicalAllowance:Exception
 Periodical allowance, also known as

“structuredsettlement”isrecognizedasa
mode ofpaymentofcompensation in
exceptionalcases.Havingregardtothe
natureofthedamagetobemadegood
and other relevantcircumstances,the
courtisatlibertytoorderthedamageto
bemadegoodintheform ofperiodical
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allowance (structured settlement)
provided that the judgment debtor is
readyto produceadequatesecurityfor
thepaymentoftheallowance.

ChapterXIV:ActionforCompensation

WhoMayClaim Compensation?

1.IndependentClaimants
 One or more persons may bring

independentactionforcompensationfor
injuriesresultingfrom agiventort.Butin
ordertobringsuchactioneachperson
musthave interestatstake.Thatis,
proving damage caused to one’s
legitimate interestis a prerequisite for
institutingactionforcompensationintort.
So,inordertostandasanindependent
claimant,theplaintiffmustshow vested
interestinthesubjectmatterofthesuit.
This prerequisite,which is set under
Article33(2)ofthecivilprocedurecode,is
applicableforcivilactions.

 Thepossiblepersonsthatmaysuefor
compensation on theirown behalfby
invoking the relevantprovisions ofthe
Ethiopianextracontractualliabilitylaw:

A.TheVictim Himself.Inacasewherea
non-mortalbodilyinjuryiscaused to a
personorwhereaninjuryiscausedtoany
person’s material interest, only that
personwhoseinterestisatstakecansue
the harm doer for compensation.As
clearlyprovidedunderArticle2146(1)of
thecivilcode,thevictim’sclaim against

thepersonliableforthedamagemaynot
beassignedsolongasithasnotbeen
upheld by a judicialdecision and the
amount fixed. However, there are
exceptional circumstances where a
person can institute an independent
action for compensation on his own
behalfforthe non-mortalbodily injury
ensuedtoanotherperson.Thesepersons
arestatedunderArticles2114and2115
ofthecivilcode.Sub-Article2ofArticle
2114states“whereagirlorawomanhas
beenraped,equitablecompensationmay
alsobeawardedtothehusbandofthe
woman,ortothefamilyofthegirl.”This
refers to the amount that may be
independently claimed in the form of
compensation by the husband ofthe
woman orthe familyofthe girlraped
apartfrom thecompensationawardedto
thedirectvictims(thewomanorthegirl
raped).The other exception provided
underArticle 2115 deals with a bodily
harm toawife.Asperthisarticle,where
thecompanionshipofthewifeisrendered
less usefulor less agreeable to the
husband because of tortuous act of
anotherperson,apartandinadditionto
thecompensationawardedtothewoman
forthebodilyinjuryshesustained,the
husbandofthewomancaninstitutean
independent action for compensation
againsttheharm doer.

B.NextofKininCaseofMortalAccidents
 Dependants of the Deceased for

CompensationofMaterialDamage:when

apersondiesfrom anaccidentcausedto
him,someofhisspecified dependants
are entitled to institute an independent
action for compensation against the
personliable.AsprovidedunderArticle
2095(1)ofthecivilcode,thespouseof
the victim, his ascendants and
descendantscaninstituteanindependent
actionforcompensationforthematerial
damagetheyhavesustainedbecauseof
thedeathofthevictim.Thus,ifanyofthe
personslistedunderArticle2095areable
to show thathe had been receiving a
materialsupportfrom thevictim andthat
thesupportwouldhavecontinuedhadthe
deathofthevictim notresultedfrom the
accident,he can institute action for
compensationagainstthepersonliable.
Brothers and sisters who were
dependents of the victim of mortal
accidentcannotclaim compensationfor
thelossofsupporttheyforgoduetothe
death oftheirbreadwinnerbrotheror
sister.Because,tothiseffectArticle2096
states “No other persons shallhave
independentclaimsto becompensated
becauseofamortalaccident,evenwhere
aplaintiffwasfactuallysupportedbythe
victim,orthelatterwasboundtomaintain
him.”Thepurposeofthelawinconferring
therighttoinstituteindependentclaims
tothepersonsspecifiedaboveisprobably
to help such claimants in getting
compensationforthelossofthematerial
supporttheywould havereceived from
thedeceasedhad notbeenkilledbythe
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eventforwhichthedefendantisliable.
 Family of the Deceased for

CompensationofMoralDamage
 Whenapersondiesfrom atortuousactof

anotherperson,thefamiliesofthevictim
mayclaim compensation forthemoral
damagetheysufferedbythefamilydueto
thedeathoftheirfamilymember.Thus,
the family (through their qualified
representativewhomaybedeterminedin
accordance with localcustom as per
Article2116orindefaultofitbythelaw
asprovidedArticle2117ofthecivilcode)
can sue the person liable for
compensationofthemoraldamagethey
sufferedduetothedeathoftheirfamily
memberbecauseofaneventthatmakes
thedefendantliable. Thecourtisgiven
thediscretiontoawardequitablemoral
damage to the familyofthe deceased
having regard to localcustom and the
ceilingfiguresetunder2116(3)ofthecivil
code.

DerivativeClaimants

 Referstopersonswhocanbringaction
for compensation by substituting the
victim ofthetort.Asstatedearlier,the
victim’sclaim againsttheperson liable
maynotbeassignedsolongasithasnot
beenupheldbyajudicialdecisionandthe
amountfixed(Art.2146).However,there
arecircumstanceswhereapersonmay
derivetherighttoinstituteanactionfor
compensation from the victim of the

wrong.Thesourceofthisrightcouldbea
contractualorlegalsubrogation.

A. HeirsoftheVictim:Testamentaryorin
testamentaryheirsofthevictim mayalso
instituteactionforcompensationformaterial
damage suffered by the victim.As was
discussed earlier,materialdamage is an
injurycausedtoaperson’sestateeitherby
anactthatdirectlydiminishesthevalueof
theestateorbyincreasing(creating)athird
party’sclaim againstthe estate in one or
anotherway.Wheretheestateofthevictim
ofmortalaccidentisaffectednegativelyby
anytortuousactforwhichthevictim could
haveclaimedcompensationhadhesurvived
the accident, his heirs can claim
compensationbysubstitutinghim onbehalf
ofthe estate.However,heirs ofthe victim
cannotclaim compensation forthe moral
damagesustainedbythevictim,unlessthe
victim hasinitiatedanactiontosucheffect
duringhislifetime.Article2144(2)envisions
exceptionstothisexceptionbyincorporating
thephrase“savewhereotherwiseprovided
bylaw”which phrase indicates thatthere
couldbecircumstanceswherebyheirsofthe
victim canclaim compensationforthemoral
damagesustainedbythevictim.Article2113
maybetreatedamongsuchexceptions.

B.Creditors ofthe Victim:According to
Article2145(1)ofthecivilcode,thecreditors
ofthevictim mayexercisethedebtor’saction
wherethedebtorhas,afterthedateonwhich
they became his creditors, suffered a

damage affecting solely his pecuniary
interests.The creditorofthe victim can
subrogatethelatterbyvirtueofthelawwhen
theconditionslaiddowninArticles2145(2)
and1993ofthecivilcodearemet.These
conditionsare:

 There must be a debtor creditor
relationship between the victim and
thepersontobesubrogated;

 The damage suffered bythe victim
mustbesolelyagainsthispecuniary
interest as opposed to damage
connected to the debtor’s person,
bodilyintegrityorhonour;

 Thedamagemustbesufferedbythe
victim afterthecreationofthedebtor-
creditorrelationship;

 The person (creditorofthe victim)
must apply to the court and be
authorized by the courtto exercise
suchactionbysubrogatingthevictim.

 InsuranceCompaniesandPensionPaying
Institutions can also subrogate
(substitute)the victim ofthe tortand
bring action forindemnity againstthe
tortfeasor who is liable for the
materializationoftheriskcoveredunder
theinsurancepolicyorthepension.As
can be inferred from the provisions of
Articles2093and2094ofthecivilcode,
subrogation is possible when the
instrumentscreatingsuchbondsbetween
theinsurancecompanyandtheinsured
victim or the pension payer and the
pension recipientincorporatesa clause
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forsubrogation.Here,itisacontractual
subrogation that emanates from the
agreementoftheparties.

 Article 683(1)ofthe commercialcode
alsostate:“Theinsurerwhohaspaidthe
agreed compensation shall substitute
himselftotheextentoftheamountpaid
byhim forthebeneficiaryforthepurpose
of claiming againstthird parties who
caused the damage.” Although Article
2093(3)ofthecivilcoderecognizedthe
possibilityofsubrogationorsubstitution
whentheinsurerandtheinsuredagreed
to such effect under the insurance
contract,Article683(1)ofthecommercial
codemadesubrogationmandatory.The
otherpointofcontrastbetweenthecivil
codeandthecommercialcodeinrelation
to subrogationisthatwhiletheformer
makes contractual subrogation
sweepinglypossibleinArticle2093(3),the
latter makes subrogation absolutely
impossiblewhentheinsuranceisagainst
arisktopersons.AsperArticle689ofthe
commercialcode “a contract for the
insuranceofpersonsshallnotbedeemed
tobeacontractforcompensation.The
amountinsuredmaybefreelyfixedand
shallbedueregardlessofthedamage
suffered by the insured person.” The
human person’s body orlife is extra-
commercium inthesensethatitcannot
besubjectedtomarkettransactionandso
cannotbevaluedintermsofmarketprice
unlike the insurance of objects. The
amount fixed under the insurance

contractdoes notindicate the market
valueoftheriskcoveredbytheinsurance.
So,whenaninsuredpersonsuffersinjury
to his person because of the
materializationoftheriskcoveredunder
the insurance policy,he can claim the
amountfixedundertheinsurancepolicy
from theinsurancecompany.Inaddition,
thevictim canclaim compensationfrom
the tortfeasorby invoking the relevant
provisions ofthe civilcode.Since the
amountpaidbytheinsurancecompanyis
by definition not compensation, over
(double)compensationcannotberaised
as an issue.In this case the insurer
cannot claim indemnity from the
tortfeasor by substituting the insured
victim (Art.690com.code).Sub-Article1
ofArticle2093ofthecivilcodeseems
relevanttoinsuranceofpersons.

WhoMayBeSuedinTort?

1.TheAuthoroftheDamage

 A personmay,byhisactionorinaction,
cause damage to another.This person
maybe held liable to compensate the
victim.Thebasisofhisliabilityishisown
faulty conduct or in exceptional
circumstanceshisfaultlessactivitiesor
engagements.

 The author of the tort or wrongful
damagecouldbeoneormorepersons
actinginconcertorindependently.Inall
circumstancestheauthorofthewrongful

damage is liable to make good the
damagehecausedtoanotherbyhisfault
or sometimes-faultless behavior
regardless ofwhetherornotthere is
anotherthirdpartyanswerableunderthe
civillaw(Art.2136).However,theremaybe
asituationwherethereisadifficultyto
identify the wrongful author of the
damage.Asapragmaticsolutiontothis
difficulty,Article2142(1)ofthecivilcode
provides: “Where damage has been
causedbythefaultofoneoranotherof
severalpersonsanditisimpossibleto
determinewhichofthepersonsinvolved
istheauthor,thecourtmay,whereequity
sorequires,orderthedamagetobemade
goodbythegroupofpersonswhocould
have caused itand among whom the
authorofthedamageiscertainlytobe
found.”

 Inordertomakethegroupliable,firstthe
courtmustbe certain enough thatthe
authorofthedamageisfoundwithinthe
group identified, second it must be
absolutelyimpossible to determine the
onewho caused thedamagefrom the
group,andlastlythecourtisexpectedto
exerciseitsdiscretionwhetherornotits
decisionisintheinterestofjustice.But
any memberofthe group should be
relievedfrom liabilityifhecanprovehis
innocenceinanequivocalmanner.

2.TheVicariousDefendant
 Inadditiontotheauthorofthedamage,

thevictim ofthetortcanalsosuethe
vicarious defendant for compensation
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jointlyandseverallywiththeauthorwhere
thereisarelationshiprecognizedunder
thelawbetweentheauthorofthedamage
and the vicarious defendant and the
damageiscausedbytheformerduring
thecourseandwithinthescopeofsuch
relationship. The victim can sue the
author of the tort and the vicarious
defendantjointlyand severally.This is
whatArticle 2136(1)ofthe civilcode
clearlystipulatesandArticle2155(1)of
thesamecodereinforces.So,theperson
responsible forthe tortcommitted by
minors, the employers for torts
committed by theiremployees,bodies
corporate fortorts committed by their
agents, representatives and salaried
employees, the state and its
administrativeterritoriesandorgansfor
torts committed by officials and civil
servants ofthe state are respectively
answerableunderthecivillaw.

3.HeirsofthePersonliable

 As was discussed above,heirs ofthe
victim cansuethepersonliableclaiming
compensation forthe materialdamage
sufferedbythevictim.Therearecases
wheretheheirsofadeceasedpersonmay
besuedforthedamagecausedbythe
latterduringhislifetime.Thisgoeswith
theprinciplethatapersonshallnotinherit
onlytherightsofthedeceasedpersonbut
also the obligations attached to such
rights.

Immunities

 AccordingtoArticle2137ofthecivilcode,
“Noactionforliabilitybasedonafault
committed by Him may be brought
against His Majesty the emperor of
Ethiopia.”Thewordingofthisprovision
reflectstheprevailingpoliticalrealityof
Ethiopia in the 1960s. The absolute
immunitygrantedtotheEmperorgoesin
linewiththethensaying“NegusAykesess
SemayAytaress”

 As perArticle 2138 ofthe civilcode,
ministers,members ofparliamentand
judgesarealsolegallyimmunefrom tort
liability. Accordingly, “No action for
liabilitymaybebroughtbecauseoffacts
connectedwiththeirofficeagainst:“(a)a
member of the Imperial Ethiopian
Government;or(b)a memberofthe
EthiopianParliament;or(c)ajudgeofthe
Ethiopiancourts.”

 The phrase “members”ofthe Imperial
Ethiopian Government under 2138(a)
seemstorefertoministers.Buthastobe
construedbroadlyinlinewiththecurrently
prevailinggovernmentalsystem toinclude
notonly“ministers”or“membersofthe
cabinetofministers”operating atthe
federallevelbutalso thetopexecutive
officialsintherespectiveregionalstates
ofEthiopia.

 AsperArticle2139ofthecivilcode,ifany
person protected underArticle2138 of
thecodehasbeen criminallyconvicted
under the penal code he would be

personally liable to the civildamage
caused to another because of such
criminalact.Theimmunityfrom personal
liabilityinthiscaseoperatesinsofaras
theinjurycausingconductoftheperson(s)
isconnectedwiththeirrespectiveoffice
and such conduct is not condemned
underthepenalcode.

 Ithastobenotedherethatthepurposeof
the legalimmunity granted underthe
provisions discussed above is notto
renderthevictim helpless.Thevictim of
the tort may bring action for
compensation against the state in
appropriate cases by invoking the
pertinentprovisions ofthe law dealing
withvicariousliabilityofthestateforthe
tortofitsofficers.

PeriodofLimitation

 AsperArticle2143ofthecivilcode,there
are two types ofperiod oflimitations
withinwhichanactionforcompensation
maybeinstitutedbeforethecourtoflaw.
Thefirstoneisthetwoyearsperiodthat
isstipulatedundersub-Article1.Andthe
secondistheperiodoflimitationprovided
underthepenalcodefortheparticular
criminaloffence thatgivesrise to civil
claim,tort (Art. 2143(2)). Where the
periodoflimitationprescribedunderthe
penallawfortheparticularoffenceisless
thantwo years,thentheperiodoftwo
years provided underSub-Article 1 of
Article2143becomesoperative.Whereas
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whentheperiodoflimitationsetunderthe
penallaw forsuch criminaloffence is
longer than two years, this period
becomesoperativetotheadvantageof
thevictim ofthetort.However,inorder
for the longer period of limitation
prescribed under the penal code to
operate, the tortfeasor has to be
convictedcriminallyforthesameactthat
givesrisetotortliability.

PARTIV

ChapterXV:UnjustEnrichment

DoctrinalFoundation

 Thelawofunjustenrichment,alsoknown
asrestitution,isafundamentalpartofour
lawsalthoughneglectedbylegalscholars
and practitioners. Some authorities
labeledthislawasthethirdbranchofcivil
liabilityalongwithcontractandtorts.But
someotherauthoritiestreatthelaw of
unjustenrichmentasa‘gapfiller’,thatis,
alawthatonlycomesintooperationwhen
thelawsofcontract,propertyandtortfail
toprovideappropriateremedyforoneor
another reason in their respective
province.Accordingly,they subordinate
the law ofunjustenrichmentto other
areasofprivatelaw,namelycontract,tort
andpropertylaws.

 Thelawofunjustenrichmentisbuiltupon
thebasicmaxim ofthedoctrinewhich
prescribes “a person who has been

unjustly enriched at the expense of
anotherisrequiredtomakerestitutionto
the other.”Based on this fundamental
tenet,thelawofunjustenrichment,which
is inappropriately named as “unlawful
enrichment” under the civil code, is
recognizedasaseparategroundofcivil
actioninEthiopia.

General Provisions Applicable to Unjust
Enrichment

 Article 2162 ofthe civilcode sets the
generalprincipleasfollows:“Whosoever
has derived a gain from the work or
property of another without a cause
justifyingsuchgain,shallindemnifythe
personatwhoseexpensehehasenriched
himself to the extent of the latter’s
impoverishment,and within thelimitof
his own enrichment.” This governing
principlehasincorporatedmanyelements
init.

 ‘Whosoever…’thisisanindicationthatthe
principle applies to any person be it
physicalorlegalpersonregardlessofany
differenceonwhatsoeverground;

 ‘…derivedagain…’thisalsoreferstosome
positivematerialbenefitsobtainedbythe
personmadeaccountable;

 ‘…from theworkorpropertyofanother…’
this qualifies thatthe gain orbenefit
obtained must be from the work or
propertyofanotherbeitworkofthemind
orlabour,be ittangible orintangible
propertyofanother;

 ‘…withoutacausejustifyingsuchgain…’
thisindicatesthatno legaljustification
canbeprovidedinsupportofthegain
derived from the work orproperty of
another.When thereiscausejustifying
thegain,thereisnoliability.Forexample
apersonmayemployanotherpersonor
hirethepropertyofanotherforgainful
purpose.Butthegainderivedfrom this
kindofrelationsisnotonlyjustifiablebut
alsoencouragedandusuallyprotectedby
thelaw.

 ‘…shallindemnifythe person atwhose
expense’ the gain is derived. This
presupposes that there is some
impoverishmentorloss caused to the
owneroftheworkorlawfulholderofthe
propertybecauseoftheotherperson’s
unjustifiable intervention. So such
impoverishment or loss has to be
quantifiedandindemnifiedbytheperson
liable.Being a claim forindemnity,the
liabilityofthepersonmadeaccountable
shallnot exceed the impoverishment
causedtotherightholderbecauseofthe
gainfulinvasion.

 ‘…and within the limit of his own
enrichment.’Thisphraseimpliesthatthe
gainderivedfrom theworkorpropertyof
anotherwithoutcausejustifyingitcould
belessthan,equaltoorgreaterthanthe
impoverishment caused to the right
holder.Inthiscasewhenthegainisequal
totheimpoverishmentcausedtotheright
holder,thereisnoproblem asallsuch
gain has to be restituted to the right
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holder.Buttheproblem iswhenthegain
derivedislessthanorgreaterthanthe
impoverishment.Astothelaw,itisclear
andsimple;wherethegainderivedbythe
defendant is greater than the
impoverishment caused to the right
holder,theliabilityoftheformerislimited
to the extent of the latter’s
impoverishment. But where the gain
derivedislessthantheimpoverishment
causedtotherightholder,theliabilityof
thedefendantislimitedtotheactualgain
hederived.

 Thelaw ofunjustenrichmentcomprises
threebasicelements.Theseelementsare:

(a)Benefitacquiredbythedefendant
(b)Attheplaintiff’sexpense(from the

plaintiff’sresource)
(c)Inanunjustmanner(injustice)

 Wherethesecumulativeelementsaremet,
thepersonwhohasbeenimpoverishedby
the unjustified act of another can
successfully institute an action for
restitution based on the law ofunjust
enrichment.

 Article2163ofthecivilcodeunderthe
title“Lossofenrichment”providedinSub-
Article1that:“Restitutionisnotduetothe
extenttowhichthedefendantcanshow
thatheisnolongerenrichedatthetimeof
the claim forrestitution.”This means,
even if the plaintiff proved that the
defendant enriched himself at his
expense,the defendantwould notbe
liable to indemnify the plaintiff if he
succeeded to provethatthebenefitor

enrichmenthadalreadygonefrom him.
Butthisdefensecannotstandvalidwhere
the defendant has parted with the
enrichmentinbadfaithorwhere,atthe
time ofparting with ithe should have
beenawarethathewasboundtomake
restitution (Article 2163(2)). So the
defendantcan raise Sub-Article 1 asa
defensevalidlyonlyifhehaspartedwith
thebenefitingoodfaithbeforethetime
when a claim forrestitution isbrought
beforethecourt.Butproofofhisobjective
orsubjectiveknowledgeofthefactthat
heknew orshouldhaveknownthathe
wasboundtomakerestitutiontotheright
holderwhen he was parted with the
enrichment is a strong indication for
absenceofgoodfaith.Wheretheunjust
enrichment has been transferred
gratuitouslytoathirdperson,theclaim
forrestitutionmaybebroughtagainstthe
latter(Article2163(3)).

GroundsofUnjustEnrichment

A.UnduePayment
 Article2164(1)ofthecivilcodestates:

“Whosoeverhadpaidwhathedidnotowe
mayclaim restitutionofit.”Inorderto
clarifythisprovision,itseemsimportant
toquoteArticle2165ofthecodewhich
reads:“Restitutionisnotadmittedwhere
a person cognizantofthe facts pays
voluntarilywhatheknewhedidnotowe.”
This provision qualified the scope of
application of Article 2164(1). The

cumulative reading of these two
provisions implies thatwhen a person
paidwhathedidnotoweduetoamistake
orthewrongappreciationoffacts,hecan
claim restitution of such payment
includingtheincrementsofthething,or
thelegalinterestonthemoneystarting
from the date ofpayment,where the
payeeactedinbadfaith.Conversely,even
ifthepersondoesnotowepayment,if
suchpaymentismadevoluntarilywithfull
knowledgeofthefacts,restitutionofsuch
paymentmaynotbeclaimed.Thesameis
truewhenthepaymentismadeinthe
performance ofa prescribed ormoral
obligationunlessthepayerlackscapacity
toalienategratuitously(Art.2166(1)(2)).
Anotherprovisionrelatedtorestitutionof
paymentworth noting is stated under
Article2167ofthecivilcode.Sub-Article1
ofthisprovisionrelievedthereceiverof
theunduepaymentfrom theobligationto
returnwhathehasreceivedif,duetosuch
payment,hehasingoodfaithdestroyed
orcancelled his title,relinquished the
securityforhisclaim orallowedhisaction
againstthetruedebtorto lapse.When
thishappens,thepersonwhomadethe
unduepaymentmayrecourseagainstthe
truedebtoronly(Art.2167(2)).

Asdiscussedearlier,restitutionisaremedy
thatmaybesoughtbyapersononthebasis
of unjust enrichment.Literally,the term
restitutionmaybedefinedasthe‘actionof
givingsomethingthatwaslostorstolenback
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to its properowner.’Technicallyspeaking,
restitutionisaremedythatmaybesought
from the courtto orderthe defendantto
return things which have been taken
improperlyand itsincrementsto the right
holder.Inanutshell,itisanactofreturning
thethingitselfanditsincrementstotheright
holder.Restitution as a remedy can be
soughtnotonlyforanunjustenrichment;it
canalsobesoughtasaremedyinlaw of
contractwhen a contractis cancelled or
invalidatedforoneoranotherreason,andin
tortlawsinappropriatecases.

Wherethethingrequiredtoberestitutedhas
deteriorated,lostorwhererestitutionofthe
thinginkindtothepersonentitledbecomes
impossible for various reasons, the
defendantmaybeobligedtopaythevalueof
thething intheform ofindemnity,having
regardtoitsmarketvalueatthetimewhenit
becomesimpossibletoreturnitinkind.This
istrueevenifthedeteriorationorlossofthe
thingiscausedbyforcemajeure,ifatthe
timewhenthisoccurredthedefendantknew
thathehadnovalidcontractualorlegalright
tothething(SeeArticle2175throughArticle
2177).Theseprovisionsshould havebeen
incorporated underthe section thatdeals
with undue payment as alternative or
supplementaryremediestorestitution.

B.Expenses

 Theotherimportantpartofthelaw of
unjustenrichmentworthdiscussingdeals

withthedeductionofexpenses.Thispart
isnomoreconcernedwithrestitutionof
benefits(enrichments)from theacquirer
to the person atwhose expense such
benefitisacquired.Ratheritisconcerned
withtherightsofthepersonbound to
make restitution of the thing in
controversy to demand reimbursement
for some expenses he has made to
preserve the thing and/orthe rightto
retain increments made on the thing.
Sincethepurposeofthelaw ofunjust
enrichmentistorectifyinjustice,itwould
beunjustto requirethepersonwho is
boundtomakerestitutionofthethingto
surrender allthe investments he has
madeonthethingand/ortodenyhim the
deductionofexpenseshehasmadein
goodfaithtopreservethethingsubjectto
restitution.

 Article2168setsageneralruleasfollows:
“Whereapersonisboundtoreturnathing
which has been in his possession for
some time,his rights and obligations
arisingoutofanymodificationshemay
havemadeto suchathingare,unless
otherwise provided bylaw,orcontract,
subject to the following provisions.”
AccordingtoArticle2168,wherethereis
contrarystipulationprovidedbylaw orin
theagreementofpartiestoacontract,the
provisionssubsequentto itwillnotbe
operative.

Reimbursement of necessary Expenses:
Article 2169 of the civil code states:

“Whosoeveris bound to make restitution
shallbereimbursedoftheexpenseshehas
incurred in preventing the loss or
deterioration of the thing, unless such
expenseswerenotuseful,orwererendered
necessary by his own fault.”As perthis
article,the person who isbound to make
restitutionisentitledtoreimbursementofthe
expenseshehasincurredinpreventingthe
loss ordeterioration ofthe thing to be
restitutedunless:

 Otherwiseprovidedbylaworcontract(Art.
2168);

 Suchexpensewerenotuseful;
 Suchexpenseswererenderednecessary

byhisownfault.

However, the person bound to make
restitutionisnotentitledtoanyindemnityfor
thecostofmaintainingthethingorforthe
taxeshehaspaidbecauseofpossessingit,
save contrarystipulation underthe law or
contract(Art.2170cum Art.2168).Asthis
personisentitledtoretaintheincrementshe
hascollectedingoodfaithfrom thethingto
be restituted (Art.2178 (1)),itis deemed
rationaltomakehim responsibletobearthe
expensesofmaintenance.Infact,itdoesnot
necessarilymeanthatthepersonboundto
make restitution of the thing is always
entitledtotheincrementofthething.Ifatthe
timeoftakingpossessionorcontrolofthe
thingthispersonhadclearknowledgeofthe
factthathedidnothavevalidcontractualor
legalrighttothething,heisnotentitledto
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theincrementofthething.Whererestitution
oftheincrementsbecomesimpossiblefor
oneoranotherreason,thedefendantshall
paytotheplaintifftheirfairmarketvaluein
terms of money (Art.2178 (2) cum Art.
2164(2)).

ReimbursementofExpensesorInvestments
madeontheThing:Wherethepersonbound
tomakerestitutionisabletoprovethathe
hasmade expensesorinvestmenton the
thing in good faith and because ofsuch
expensesorinvestmentthevalueofthething
has increased, he is entitled to the
reimbursement of the cost of such
investmentwithinthelimitofthevalueadded
to the thing because of such expenses
(Art.2171civilcode).Inordertosucceedin
his claim forreimbursement,the person
boundtomakerestitutionneedstoestablish
three things:firstly,he has to prove the
expenses he has incurred on the thing.
Secondly,hehastoshow theincrementin
the value of the thing and a causal
relationshipbetweentheexpensesincurred
byhim and thevalueadded onthething.
Lastly,hehastoprovetheexistenceofsuch
incrementinvalueofthethingatthetime
whenrestitutionwasclaimed.

However,the factthatthe above three
elements are established does not
necessarilyimply success to the person
bound to make restitution.Although the
existence ofgood faith in incurring such
expensesmaybeandshouldbepresumed,a

proofadducedtothecontrarybytheplaintiff
can nullify the person’s claim for
reimbursementfullyorpartly.Iftheplaintiff
demanding restitution of the thing
successfullyprovesthatthedefendantknew
orshouldhaveknownofhisdutytoreturn
thethingatthetimehehadincurredsuch
expenses,itcouldbewelltakentorefutethe
latter’s claim forreimbursementwhollyor
partlyonthegroundofabsenceofgoodfaith
ortheexistenceofitsantonym,badfaith,
when the courtfinds itnecessary in the
interestofjustice.

As an alternative to reimbursement,the
personboundtomakerestitutionmaybefore
restitutionofthethingremoveanythinghe
hasjoinedtoit,ifitcanbeseparatedwithout
appreciabledamagetothething(Art.2173).
Theplaintiffcanalsoraisethisinorderto
avoid paymentofindemnityto theperson
requiredtorestitutethething.

RightofRetention:As a security forthe
paymentofhisclaimsforindemnityanduntil
the plaintiff (person claiming restitution)
effected such payment or produced a
securitytosucheffect,thelaw grantsthe
defendant(personboundtomakerestitution)
toretainthething(deferrestitutionofthe
thing).Butithastobenotedthataperson
whohastakencontrolofthethingillegally,
liketheft,orapersonwho,atthetimewhen
hetookpossessionofthething,knewthathe
hadnovalidcontractualorlegalrighttothe
thingcannotexercisethisrightofretention

(Art.2174)ashedoesnothaveanyrightto
claim restitutionfrom theverybeginning.


