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THE DOCTRINE OF "SUBSIDIARITY OF THE ACTION FOR RECOVERY 
OF AN UNJUST ENRICHMENT" IN FRENCH AND ETHIOPIAN LAW. 

by Semereab Michael * 

INTRODUCTION 

The purpose of this article is to make a comparative study of the doctrine of 
"subsidiarity" of the unjust enrichment action in French and Ethiopian law. The 
following is an outline of the overall organization of the paper. 

In order to provide background for our discussion of the "subsidiarity" doct­
rine, we will touch on the subject of unjust enrichment in general in Roman law 
and on what the French Civil Code has to say about it. We will then trace 
briefly the establishment by French courts and writers of the principle of unjust 
enrichment as an autonomous ,source of obligations in French Jaw. 

The second major section examines the doctrine of "subsidiarity" of the unjust 
enrichment action in French law. It is preceded by a short consideration of the 
doctrine of "just cause" because of the interplay that exists between the two doct­
rines. An understanding of both doctrines as they appear in French law is essential 
for our discussion of Ethiopian law. 

Because the term "subsidiarity" encompasses several principles, it has been 
analysed from the point of view of four different situations, or type-cases. With 
respect to each type-case, French judicial decisions and the solutions proposed by 
legal theorists have been considered. That in turn is followed by a discussion of 
the major theories developed to explain the doctrine of "subsidiarity" and the over­
lap between it and the doctrine of "just cause". Proceeding in the manner indicat­
ed here serves a dual purpose. To begin with, it will obviously serve as an exposure 
of the doctrine of subsidiarity in French law. More important though, as we are 
handicapped by a complete silence in the Ethiopian Civil Code as regards the 
doctrine of "subsidiarity", our analysis of French law will provide us with a start­
ing point for our discussion in Part II of the doctrine in Ethiopian law and elucid­
ate the points one ought to bear in mind in considering the doctrine. 

PART I : FRENCH LAW 

I. Historical Development of the Notion and of the Action. 

1. Roman law 

The civil law notion of "enrichment without just cause" originated in Roman 
law' although "it cannot be said that there was any such general rule'" that 
prohibited all forms of unjust enrichment. What the Romans did was to establish 

• Faculty of Law, Haile Sellassie I University. 
1. Mazeaud et Mazeaud, Le~ons de droit civ.il, Tome II, No. 693, p. 636. 
2. W. Buckland, A Text-Book of Roman law (3rd ed. revised 1963), p. 545. 
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a number of personal actions, or conditiones, which in particular instances allowed 
the victim of an enrichment rea1ised by another at his expense to claim pecuniary 
compensation for the prejudice he suffered. 

In addition to the (ondiliones, Challies states that "RQman law recognized some 
other actions the purpose of' which was to obtain the restitution of unjust enrich­
ment."l One of these, the actio de in rem verso, lay where a slave, without the 
authorization of his master, made a contract with another and transferred to the 
owner the enrichment that resulted from the other party's performance of his 
obligations under the contract. The impove,ished l?arty could bring the said action 
and recover the enrichment which the master derived from the contract. 

This aotion de in rem verso, eriginally of such a narrow scope, was later extend-
ed to cover many other cases of unjust enrichment. 

Nicholas explains the development thus: 

"The basis fllr an extensive interpretation (of the aclio de in rem verso) 
was l?rovided by a few interpolated texts (in the Codes and Digest) which ap­
l?eared to allow the actio de in rem verso in situations in which the defepd­
ant had benefitted as a result of a contract between the pla.intiff and a (free) 
third party. On tbis slender basis later commentators built up a remedy, 
f\I:st for any enri.chment arising tbroVgh a third party's contract an<l theQ 
for any enrichment whatever.'" 

2_ The FreDell Civil Code and After 

One does not find in the French Civil Code a &tated general Pri.nqipje to the 
effect that no one may unjustly enrich himself at the expense of another,' but there 
are found in the Code a number of provisions· which are particular applications 
of the broad principle of unjust enricbment. According to Colin and Capitan!, 

"The most important a.nd the. lIlost "sual (application of the. principl~ Qf 
"njust enrichment) can oe ~tat<:d thu~: Whenever a perSQn is ooliged to 
restitute a thing, be it becau.se his title of acquisition is annulled Qr b~­
Cause it is null, Ae is e.ntitle.d to reimbursement of the necessary eXP~nses 
he incurred as well as his useful expens.'s to the extent of the value added 
to the thing. That is what Articles 861-862 provided fox where an imlIlO­
vable is retuxned to tbe estate by a hereditary d.onl,1ee; Article 1673 where 
the seller avails himself of a fight of redemptio!l; Anicle t381 where the 
person to wltorn the tbing is retUrned roust compensate th.e possessor eV<:Il if 
the latter is in bad faith; Article 1947 which provides for the reimburse­
ment of expenses a depositor incurs tn pJ;eservo:, the thing deposited with 
bim; article 2080 which prOVides for the reimbursement of the expenses 
incurred by a creditQr to preserve a pawn; and Article 217~ wbich prQvides 

- . -
3" G. ChaUies, the /Joc/fin.e of C/njuslified Ewichmen,l ill the Law 0/ the Province of Quel;cc 

(2nd ed. 1952), p. 2. 
4. B. Nicholas, "Unjustified Enrichment in the Civil Law and Louisiana Law,'\ Thlone £.. Rev., 

vol. 36 (1961- 62), p. 619. 
S. PIaniol et Ripert, TroUe pratique de droit civil /ranrais (2nd ed. by P. Esmein), vol. 7, no. 

752, p. 47. 
6. Planiol et Ripert, op. cit., footnote (3) to No. 752, p. 47 enumerates the provisions as being 

Article 548, 554-5, 570-11, &61 - 62, 1241, l3U, 1381, 1437, 1673, 1&64, 1926, 1947, 2080, 
2102(3), 2175. 
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for reimbursement where Ibe third party possessor relinquishes a mortgaged 
immovable or where it is expropriated from him. "7 

Articles 548, 554, 555, 570, 571 and 577, which deal with various cases of 
accession, and Article 1437, which governs the community of property between 
spouses are also, they say, applications of Ibe same principle. 

In the second half of Ibe nineteenth century, some authors began a movement 
to set up unjust enrichent as a source of obligations and to make Ibe actio de 
in rem verso an autonomous action. Among its foremost proponents were Aubry 
and Rau, who considered paiement de I'indu and gestion d'affaires as but two inst­
ances of unjust enrichment and proposed that the actio de in rem verso be open 
whenever one's patrimony is enriched at the expense of another' The Court of 
Cassation ignored these proposals for quite some time,' but in 1873 it gave in to 
the extent of allowing an action based on a theory of geslion d'affaires anormale.'o 

In a later case," the Court of Cassation feU back upon the same technique 
to prevent a case of unjust enrichment" In the Boudie, case, the Court abandon­
ed the above practice and established the unjust enrichment action as an independ­
ent source of obligations. Its definition of the nature and scope of the action for 
the recovery of an unjust enrichment differed markedly from Aubry and Rau's, 
from whose formula it was inspired." The Court espoused the said authors' formula 
in two subsequent cases. 14 

As speUed out fuUy in the Brianhaut case, the unjust enrichment action may be 
instituted if the following elements are shown to be present; 

(a) Defendant's enrichment; 
(b) Plaintiff's impoverishment; 
(c) A causal relationship between the impoverishment and enrichment; 
(d) Absence of a just cause for Ibe enrichment; 
(e) Plaintiff does not or did not have any action arising from a contract, a 

quasi-contract, a delict or quasi-delict or the law. 

The last condition was taken by legal writers" to be a manifestation of Ibe 
"subsidiary character of the action de in rem verso." In Section II we will try 
to determine what exactly this doctrine of subsidiarity connotes. 

7. A. Colin et H. Capitant, Cours e!ementaire de droil civil Iran~ais (7th ed. 1932), vol. 2, 
no. 238, p. 223- 334. 

8, Mazeaud et Mazeaud, op. cit. No. 694, p. 637. 
9. Ibid. No. 695, p. 637, They add that the Court was prevailed upon by Rau to grant the 

action. 
10. Commune de Saint - Chinian c. Guy, D. 1873.1.457. 
1 J. Lemaire c. Chambon, Syndic de la faillite Lamoureux, D. 1891 .1.49, note by Planiol. 
12 . lulien-Patureau- Miran c. Boudier, D. 1892 . 1.596 for possible explanations of the Court's 

move see Nicholas, op. cit., and Planiol et Ripert, op. cit., No. 752, p. 49. 
13 . The author's formula as stated in Aubry et Rau. Cours de droit civil franrais (4th ed.). 

No. 578 is reproduced in F. Gore. L'enrichissement aux depens d'Qutrui (1949), no. 183, 
p. 188. 

14 . Clayette c. Liquid. de 1a congregation des Missionaires de la Salette, S. 1918.1.41 and Ville 
de Bagneres-de-Bigorre c. Brianhaut, D. 1920.1.102. 

15. Planiol et Ripert, op. cit., no. 761, p. 66. 
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By contrast wIth the detailed enunc~ation of the I,e,quirement for the exercise 
o the unjust enrichment action in French law, Ethiopian law merely states that 
the action lies where a person is enriched without just cause by the work or 
p operty of a other and no mention of ubsidiarity is made. 16 

D. "Subsidiarity" 

This article ·s primarily concerned with the doct ine of the subsidiarity of the 
unju t enrichment action .. It is preferable, however, to precede our study of "subsi­
diar'ty' by a brief look at the "cause requirement. 'Ibis is for two reasons. First, in 
our analysis of ,I he doctrine of "subs'diarity i Frenc law, we vli lee that one 
aspect of the doctrine i , as imilated with the "cause' r · quirement. Second, we will 
have to rely mainly on the "cause'; requirement to determine the presence or 
absence of the doctrine of "subsidiarity in Ethiopian law. 0 see the overlap 
between the two doctr'ne in French law and to proceed w'th our con idration of 
the exi tence or non-exi tence .0 the doctrine in thiopian law we must bay some 
idea as to what sources constitute a just cau for anenrichm nt. That done we 
will move on to the central theme of the article as far as French law goes, i.e., 
the doctrine of "ubsidiarity, which in turn is followed by a look at the justifi­
cations proffered fo t e ex~ tence of the doctrine and t e overlap that exists b tw­
een it and the doctrine of "ju t cause." 

1. "Just Cause" 

In the opinio of Placiol and R' pert, 

"Enrichment has a just cause when it is obtained in conformity with the 
stipulatio s made in a contract by 0 ; ,erous or gratu'tous title or in the 
performance of a legal or natural obligation "17 

Thus any enrichment .or impoveri hm nt . hie flows from the term , of a 
va id conti act conclud d between the impoverished and e ric ed parties has a just 
cau e. 

Similarly an enrichm,ent ha . a just cause where it is obtained pursuant to the 
terills of a valid contract concluded between the enric i

' ed party and a third party 
even if the latter obtained the mean for the performance of hi obligafons under 
the contract from the impov rished party and d'd not compensate hOm for ·t. 18 

By way of illu trat" on they cite a case19 where a lessee hired a labourer to do 
some work on the immovable he held under the lease but failed t.o pay him the a­
greed sum. Since it was provided in the contract of lease that the I sse would not 
be entitled tOo any inde ' nity for "mpro emient he might make' in the immovable 
the labourer's action br ught against the lessor to recov r the sunl the lessee failed 
to pay him was dismissed by the Court.20 

The enrichment .of a per on resulti g from tb g nerosity (intention liberate) or 
the p rformance of a natural obligation by the impoverished party has a Just 

16 ., Ci il Code Art. 2162. 
17. Planiol et Ripert, op.cit., no. 757, p. 57. 
8. rd., no. 759 p. 61. 

19. Herbert c. Bois-Hardy et Chanson, D. 1900.2.154. 
20. [d" ' 0, 760, p. 63-64. 
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cause and cannot give rise to an action de in rem verso.21 Any contrary solution, 
they argue, would for all intents and purposes abolish donations and deny the 
existence of natural obligations. 

The last source of just enrichment is the law itself. If a person discharges an 
obligation imposed upon him by the law, the recipient of the benefit is not en­
riched without just cause.22 

We need not consider the opinions of other authors separately, because they 
merely reproduce the sources enumerated by Planiol and Ripert, and the slight 
variations they introduce here and there are inconsequential.2l 

2. "Subsidiarity" 

The requirement that the plaintiff have no other course of action or must 
have had no other action does not convey anything explicit and it could be taken 
to mean anyone of several things. For instance Bartin24 pointed out that 

"the term "subsidiary" could mean three things : first, that the plaintiff in 
the action canDot succeed unless the facts giving rise to the enrichment 
of the defendant have given him no other possible action against either 
defendant or a third party; secondly, that the plaintiff must, if another 
action was open to him, have lost that recourse; or third, that the other 
possible action must have been rendered useless by the insolvency of the 
person against whom it might have been taken". 

In order to clear up doubts like these and to determine the exact purport of the 
said requirement, it is proposed to take four different situations and consider 
the solutions offered both by doctrine and jurisprudence. 

(I) The plaintiff had another action at his disposal but it is blocked by a 
legal obstacle, i.e. a provision of law. Can he take the action de in rem verso? 
To give an illustration, the plaintiff could have brought a contractual action to 
vindicate his claim but it is now barred by prescription. 

The authors agree unanimously that the action de in rem verso does not lie. 
"The reason for such unanimity is that contrary view would permit the enrichment 
action to upset the established legal order. "" 

The following excerpts from Planiol and Ripert, and Mazeaud and Mazeaud, are 
typical of the view entertained by other authors. 

Planiol and Ripert, after reviewing with approval court decisions which held 
the unjust enrichment action inadmissible whenever an alternative action is rendered 
ineffective by a provision or provisions in the law, justify the court's holdings thus : 

21. Ibid. 
22. See for instance Mazeaud et Mazeaud, op. cit ., nos. 702- 705, p. 640- 641; Colin et Capitant, 

Traite de droit civil (1959), vol. 2, nos. 1321- 1323, p. 749- 750. 
23. Note 10, p. 361, para. 578 in Aubry ct Rau, op. cit., (5th ed.) vol. 9; quoted in Challies, 

op. cit., p. 120. 
24. This is a more or less standard pattern of analysis and is used by most authors. See for 

example Mazeaud et Mazeaud, op. cit., nos. 707- 709, p. 642-643. 
25. Challies, op. cit., p. 128. 
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"Tbe obvious reason wbich in all these cases moved the courts to declare 
the action de in rem verso inadmissible is tbat by granting it they would 
set at naught established rules of our written law, sucb as tbose dealing with 
proof, prescription, forfeiture and res judicata. Even if tbe effect of these 
rules is to sanction an enrichment witbout counter-part (contre-partie), 
they should not be abrogated by tbis circuitous course, as, for instance, 
saying that a borrower would not be freed by tbe process of prescription 
on the ground that he is unjustly enriched by not paying back the amount 
he borrowed. One may contemplate abolishing the institution of extinctive 
prescription or tbe requirement of written proof. But doing so by the cir­
cuitous means of the action de in rem llerso would constitute a scbeme 
which amounts to (perpetrating) a fraud on the law."2' 

Unlike Planiol and Ripert, Mazeaud and Mazeaud do not make a broad general 
statement to the effect tbat tbe unjust enrichment action does not lie in these 
circumstances, rather they deal with specific instances where an alternative action 
is blocked by some rule of law. They say, "where the action tbe law had put 
at the disposal of the impoverished person bas prescribed, one cannot possibly 
allow him to institute the action de in rem verso. Holding otherwise would, 
in effect, be evading the rules on prescription. By the same token, the action de 
in rem verso could not serve as a means of getting around the rules on usucap­
tion or C. Civ. Article 2279."27 

With that, let us turn to a study of decisions given by the courts, particularly 
the Court of Cassation, when confronted with this sitllation. 

Decisions wherein the unjust enrichment action was dismissed if brought when 
another action was blocked by a Jegal provision are quite numerous.28 

In tbe Clayelte case, tbe widow's unjust enricbment action was thrown out 
because upholding it would have been tantamount to allowing ber to get around 
Articles 1341 and 1347, failure to meet tbe requirements of which had caused her 
original action based on the loan to fail. 

Similarly the unjust enrichment action was dismissed in the B,ianhaut case 
because the plaintiff resorted to it only to get around the requirements of Article 
1793. A similar case is Demoiselle d'Auguste de Sinceny c. Grumbach et Cie." The 
plaintiff brought an unjust enrichment action against a firm for 17,000 francs, that 
being the sum sbe paid out to recover the ownersbip of her jewel-box from tbe 
person who had it ill bis possession. The possessor bought it from the thief who 
stole the box from the plaintiff. Her claim was dismissed because she could not 
have met the requirements of Articles 2279 and 2280 if she had brought another 
action, presumably one based on the extra-contractual liability of the firm; sbe 
could not have proved the commission of a fault by the intermediary seller, the 
firm that is, on which sole ground she could have recovered the sum she 
paid the possessor from the company. 

(2) The plaintiff could have brought another action but it is blocked by an obs-

26. Planiol et Ripert, op, cit., no. 761 . p. 67. 
27, Mazeaud et Mazeaud, op. cit., DO. 708, p. 643. 
28. See Planiol ct Ripert, op. cit., no. 761, p. 66, footnotes (1), (3-7) p. 67, footnotes (1-3), 
29. D. P. 1931.1.129. 
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tacle of fact which was brought about by his fault. May he bring an unjust en­
richment action? The obstacle to the exercise of the alternative action lies in the 
fact that he did not take all the measures prescribed by the law for the exercise 
of the action. This in turn was due to his fault which consists either of his ignor­
ance of the requirements laid down by the law or sbeer negligence to comply 
with them'O We have found no author who maintains that the unjust enrichment 
action should lie in these circumstances. Planiol and Ripert seem to make no distinction 
between an obstacle of fact and a legal obstacle as they consider both obstacles in 
terms of circumvention of the law. They state: 

"But there are instances where faced with interrelated enrichment and imp­
overishment one cannot be certain whether or not an imperative rule of 
law obstructs (the payment of) an indemnity. This may happen in certain 
cases where a person who has a claim against another for the payment of 
the price of supplies he provided him with and who could have got a 
security entitling him to a rigbt of preference (over other creditors) and 
thereby make sure that he would get paid fails, by his negligence, to take 
this measure so that the other creditors rank equally with him or even get 
a priority over him. Would the action de in rem which he institutes against 
them to recover the gain that he procured for them at his expense, find an 
obstacle in the principle of the equality of creditors which provides that 
a right of preference subjected by the law to certain formalities does not 
exist unless the latter have been met? The answer should, we believe, be 
in the affirmative." (Citation to D. 1924.1.129)31 

Marty and Raynaud as well are of the opinion that tbe unjust enrichment 
action cannot lie. Like Planiol and Ripert, they make no distinction between an 
obstacle of fact and a legal obstacle and cite the same case cited by Planiol and 
Ripert in support of their contention. They say, "if the normal action is rendered 
ineffective by an obstacle of law, one may not resort to the action de in rem 
verso to make up for the loss (of the normal action). Thus ... a creditor with 
a right of preference or a mortgagee who has let his security be lost, as for 
example by failing to register it as he ought to have done, cannot act against the 
equally ranked creditors who benefit from this situation by alleging that they are 
enriched (without just cause)." (Citation to D. 1924.1.129).32 

And Rouast put it succinctly when he wrote "Ie caractere subsidiaire s'oppose 
Ii ce qu'elle soit utilisee comme une bouee de sauvetage par celui qui a fait nau­
frage par sa faute."" (The subsidiary character (of tbe unjust enrichment action) is 

30. In addition to these obstacles, i.e., ignorance or negligence, there are some authors who 
allegedly treat "fortuitous error" as an obstacle of fact. According to Challies, op. cit., p. 121; 
Colin et Capitant, op. cit., (5th cd.), vol. 2, p. 417; losserand, COUTS de droit civil posit,! 
franrais (2nd cd.), vol. 2, no. 574, p. 316 and Ripert, La RegIe Morale, (2nd ed.), p. 150; 
would grant the action de in rem verso in such instances. Of the works cited only Ripert's 
is available in the library, an examination of which discloses that the page refered to deals 
with the rescision or modification of contracts. As that is something wholly different from 
unjust enrichment, I have disregarded ChaIlies' assertion and excluded "fortuitous error" from 
my discussion of obstacles of fact. 

31 . Planiol et Ripert, op. cit., no. 762, p. 68. 
32. Marty et Raynaud, Droit civil, Paris (1965), no. 353(2), p. 320-321. 
33. Rouast, "L'enrichissement sans eause et la jurisprudence civile", Rev. Trim. Dr. Civ., 1922, 

p. 86; Quoted in Drakidis, "La subsidiarite, caractere specifiQue et international de raetion 
d'enrichissement sans cause", Rev. trim. Droit civil, vol. S9 (1961), p. 585. 
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o osed to the otio that it can be 
shipwrecked by his fault). 

d a a lifebuoy by someoe who was 

There are a number of judicial d cisio " S W ich dismissed the unju tenrich­
me t action where an alternative action was blocked by an obstacle of fact. 34 In 
a 1924 deci ion,35 the plainfff loaned his on-i -law money to pay for the supply 
of materials and labour required for the erection of a building on land which be­
longed to the latter. pon the co plef on of the work both the building and the 
land were contributed to a partnership which the son-in-law had joined. After a 
while the partnership become bankrupt and its assets were liquidated. The plaintiff 
then instituted an enrichme t action against the other creditor of the partner b:p 
and all ged that he should be given pet; · nee over the as regards the in , rease 
in the value of the land brought ab ut by the r c ion of the building ther on. 
That, he contended was made possible by the money he oaned his son-in-law and 
the other editors were t <efor enriche without jst cause at his expense .. - he 
claim was rejected because the plaintiff had failed to secure for himself a right of pre .. 
ference over other creditors by complying with the r uire en of Article 2103 (4) and (5). 

(3) The plaintiff could in ftute another action but it . s rendered ineffective by an 
obstacle of fact which wa not b 0 oht about by his fau t. ~ or a I practical pur­
poses,36 this situation can arise only where a contractual action is render d useless 
by the insol ency of 0 e of the contracting parties. ence the enrichment action i 
aimed at a third party and the question is whether or not it can be taken agajnst him. 

Wi h very f w exceptions, ractically aU author ar of opinion that the en­
richment action can be brought against the third party. This situation can be 
d~ "nguished fro the prec ding and sub quent situation in t at it involves three 
persons instead of two and the question of giving the plaintiff a choice as to what 
action to exercise do s not ari e because heormal actio ~ and th unju t enrich­
ment action are not directed to the same person. Moreover it should be noted 
that .,h matter of exerci e of the action cannot come up if the third party was 
enriched with just cause. It is only where the plaintiff s performance of his obliga­
ti ns under the contract have benefitted a third party without just cau e that the 
a tho s say that the enrichment action ca b ta en. As po' ~ ted out by P ' aniol 
a d Ripert 37 e en if the third party's enr'chment is related to the plaintiff's im­
poverishment, most often the att1er COil d not I ' stitute an action de in rem verso 
against the former because the third party's enrichment has a just cause. 

'But it may that he (he e ' riched third party) had no good cause. Th n 
the unpaid creditor may certainly act de in rem verso against the third 
party. By granfng it no contravention like that me tioed abo e (fraud 0 

the law) is perpetrated on the written law. (Here) no one is looking for 
a oundabout means of attaining a goal wh'chcannot be had through the 
normal course, as in theory, the contractual action is (still) open." 

Drakiclis too,38 would grant the act" on becau e, he say equity d 'mands It and 
the en ichment action in this in tance does not jeopardize the legal order. 

34 . Credit foncier de France c. Arrazat D. 1889.1.393· Jacquin c. Lebel frere et Bertinot 
jeune, D. 1913.1.433. Several more are to be found in other reporters. 

35. Laurre, syndic. d la faillite Soc. Miguel et Tarayre c. Marty, D. P. 924.1.129. 
36. Marty et Raynaud op. cit., no. 353(2), p. 321. 
37 . Planiol et Ripert, op. cit., DO. 763(2), p. 72. 
3. Drakidis op. cjt.~ p. 586. 
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Chevalier, J8 an author who is a proponent of the theory that the enrichment 
action should be denied only if it is used as a means of circumventing the law, 
finds it only natural that the action should lie in this case. He says "it is only 
if this (contractual) action runs into the debtor's insolvency that the supplier can, 
in a subsidiary action, act against the third party to recover from the latter the 
enrichment which he had no right to keep." 

Esmein,40 as well, in a commentary on a decision given by the Court of 
Cassation, where the action was granted under these circumstances said, in part, 
"Nothing obstructs the granting of the action de in rem verso in this instance. . .. 
No imperative provision of the law is circumvented by the institution of this action 
against a third party . ... " 

In contract to Esmein and the great majority of authors, Gore asserts that the 
enrichment action should not lie, for otherwise it would violate an imperative rule 
of law. He reasons thus:4I Should the action be granted under the circumstances 
in question, it would amount to giving the impoverished party a direct action 
against the enriched third party. A direct action can however, only be brought by 
the creditor against the debtor of his debtor, whereas bere the action is brought 
not against the debtor of the impoverished party's debtor but against a third party 
intermediary. 

Another author who has qualms about granting the unjust enrichment action 
is Almosnino." He states that the impoverished party can take the enrichment 
action against the enriched third party only if the mass of the creditors of the in­
solvent party cannot sue the third party. In other words, the impoverished person 
can institute the unjust enrichment action if he is the insolvent party's sole creditor. 
But if there are other creditors, he cannot claim from the third party an indemnity 
corresponding to his impoverishment because tbat would be confering a privilege 
upon him. In the absence of an express provision confering such a privilege, he 
must be treated like any other creditor and take whatever portion of the third 
party's assets accrues to him. 

Tbe stand taken by tbe courts agrees with that of the majority of the authors. 
They grant tbe impoverisbed party an unjust enrichment action against a third 
party enriched without just cause by bis performance of his contractual obligations, 
provided tbat the insolvency of the other contracting party is established. In 1940, 
the Court of Cassation affirmed a lower court's decision given along tbese lines." 

A person who bought a house from a company engaged a contractor to do 
some work on the building. Sometime later he became insolvent and was unable to 

39. J. Chevalier, "Observations sur la repetition des enrichissements non causes" in Le droit 
prive franrais au milieu du XXe siecle (1950), voL2, p. 24S. 

40. Quoted in footnote lSI in Gore, op. cit ., p. 185. 
41. Gore, op. cil ., no. 180, p. lS4. 
42. Art. 1165 provides that contracts produce effects only as between the contracting parties, but 

under Art. 1166 a creditor is entitled to sue the debtor of his debtor directly as long as 
that right is reserved to the creditor's debtor. 

43. Almosnino, L'enrichissement sans cause et son caractere subsidiaire (1931), no. 83, p. t 66 et 
seq., cited in ChaUies, op. cit., p. 122- J23 . 

44. Societe des habitations bon marcM de Saint-Servan c. Gorge, D.H. 1940 . 150, reproduced in 
part in Mazeaud et Mazeaud, op. cit., pp. 642-643, 648 , 649. 
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payoff the company or the contractor, whereupon the company took back the 
building. Admittedly, the contractor had a contractual action against the buyer, but 
it was no use bringing one because the latter was insolvent. He then instituted an 
unjust enrichment action against the company on the ground that it had benefitted 
from the labour and materials he had provided to the buyer, and the action was 
held admissible. On appeal the Court of Cassation affirmed. 

(4) The impoverished party has at his disposal another effective action. Can he 
leave that aside and bring an unjust enrichment action? 

The preponderance of doctrinal opinion is that the plaintiff cannot do so. For 
instance,Mazeaud and Mazeaud say, "if the impoverisbed persbn can bring an 
action arising from a contract, a delict or a quasi-delict, an undue payment, un­
authorized agency or a real right, there is no question but that the principle of 
subsidiarity leads to the dismissal of the action de in rem verso: the impoverished 
person need only resort to the normal action put at his disposal."" 

According to Marty and Raynaud, "... the rules of unjust enrichment which 
are judge-made and a characteristic display of the judge's intervention to fill in gaps 
in the law can come into play only to the extent that there are gaps (in the law) 
and are excluded if there are (other) applicable provisions."" 

To the question: "What is the exact consequence or significance of subsidiarity, .. 
they answer that such a question never arises where the other action can be effect­
ively exercised. They point out that the normal action is usually more advantageous 
than the enrichment action, however "if the question does arise, the action de in 
rem verso must be denied. _ .. " 

Similarly Gore would allow the plaintiff no option. He justified his stand on a 
theory of hierarchy of sources of law" in the French legal system. According to 
this theory decisions of courts and custom, vis-a.-vis legislatively enacted rules, are a 
subsidiary source of law. And as the principle of unjust enrichment was expounded 
by the courts, the action arising from it cannot be taken where the law provides the 
impoverished person with anotber action." Planiol and Ripert" say that the question 
of choice of action does not arise as regards contracts and tbat it is inconceivable 
if the other action is one based on unauthorized agency. The question of option 
may arise, in theory that is, if the other action is based on extra-contractual liabi­
lity, but the action for unjust enrichment is ruled out by the requirement of a 
causal connection between the enrichment and impoverishment. 

With that, let us tum to the authors who advocate that the plaintiff should 
be left free to choose what action to bring. 

Challies'o tells us tbat it is the recent writers who hold such a view. The 
gist of their arguments is "that the only limitation upon the (enrichment) action 

45. Mazeaud et Mazeaud, op. cil., no, 707, p. 642. 
46. Marty et Raynaud, op. cit., no. 353(2), p. 320. 
47. Gore, op. cit., no. 199- 204, p. 202-209, This theory will be analysed in greater detail in a 

later part of this section. 
48. /d., no. 288, p. 300-30l. 
49. Planiol et Ripert, op. cit., no. 763(1), p. 72. 
50. Challies, op. cit., p. 125. 
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arising from subsidiarity is the requirement that no imperative law be contravened 
or circumvented or in other words that there be no "fraude a la lai." 

For example he says" that Esmein in his note to S. 1941.1.121 criticized the 
subsidiarity formula of Aubry and Rau and suggested that the requirement of sub­
sidiarity should be expressed as follows: 

"It is better to say that the action de in rem verso cannot be taken where 
it is instituted to replace another action which the plaintiff cannot exercise 
because of prescription, a forfeiture or foccl usion or because it is res judi­
cata, or because he cannot produce the proof the action requires or be­
cause of another legal obstacle. 

As the situation in Belgium is analogous to that prevailing in France as regards 
the enrichment action,52 the opinions of Belgian writers on the question of choice 
of actions can be relevant to our discussion here. Rutsaert,53 in discussing the 
issue of choice of actions wrote, "but if, the intention of fraud aside, the require­
ments for the exercise of the action de in rem verso are met at the same time that 
the requirements of another action are, one cannot at all see why the choicel be­
tween those actions should be prohibited ... " Almosnino54 and Beguet,55 we are 
told, entertain the same view. 

Unlike doctrinal opinion, the courts are unanimous in rejecting the unjust en­
richment action where the plaintiff has another action at his disposal. Beginning 
with the Clayelle and Brianhaut cases, the courts have repeatedly and consistently 
held that the unjust enrichment action must give way to the other action. For 
instance, in 1949, the Court of Cassation said: 

"The theory of unjust enrichment applies where it is sufficiently shown that 
no contract was concluded between the parties, and that the impoverished 
person does not have an action arising from a delict, a quasi-delict. .. "56 

And as late as 1959, the same court reiterated its position in the following words: 

"By virtue of its subsidiary character, the action de in rem verso must not 
be granted except in cases where the patrimony of one person being en­
riched without just cause at the expense of the patrimony of another, the 
latter does not have any action arising from a contract, a quasi-contract, a 
delict, a quasi-delict or the law to recover what is owing to him."" 

The trouble with assertions like these, however, is that they were not made in 
cases that denied the plaintiff an option of actions where he could bring another 
action arising from some other ground . They were merely made by way of dicta, 
because in all these cases the enrichment action was dismissed on some ground 

51. Ibid., p. 126. 
52. Challies, id., p. 160. 
53 . Rutsaert, "Du caractere non subsidiaire de l'action d'enrichissement sans cause," Revue 

du Droit BeIge, 1937, no. 13, p. 40, quoted in Challies, op. cit., p. 128. 
54. Almosnino, op. cit., no. 86, p. 177. 
55 . Beguet, "L'enrichissement sans cause," Paris, 1945, no. 147, p. 253, no. 154, p. 263. 
56. Bull. Cass. Civ. 1949. 614, quoted in Drakidis, op. cit., p. 601. 
57. Bull. Cass. Civ. 1951.1.26, quoted in Drakidis, op. cit., p. 601. 
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other than the concurrence of actions. For example, the C/ayette and Brianhaul 
cases were both dismissed to prevent a circumvention of imperative legal ,provisions. 
[t is difficult to find a case where an enrichment action was dismissed for the 
precise reason that an action based on, say, a contract, should be instituted rather 
than the enrichment action. 

Though one reads in the Encyclopedie Dalloz" that an enrichment action was 
dismissed on this ground, others, Chailies59 for one, claim that the decision turned 
on some other point. Be that as it may, the courts do seem to subscribe to the 
notion that the action de in rem verso, being an action in equity created by juris­
prudence, cannot be ranked equally with actions arising from other sources. And 
the implication of dicta like those quoted above is clearly that they would bar the 
action if some other action couJd be instituted . 

(5) To the above four situations we may add a fifth one, which in fact is so 
obvious that the authors rarely bother to consider or even mention it. 60 It is the 
situation where the impoverished person has no action whatsoever at his disposal; 
i.e., he can invoke no contract, quasi-contract, delict or quasi-delict or rule of law 
to base his action upon. In other words, there simply is nothing in the law to 
govern the fact situtation and the granting of the action does not give rise to any 
controversial issues. In fact the action was primarily established to give the impover­
shed party a relief in such instances. It serves the useful purpose of filling in voids 
in the law and sees to it that a person who is enriched without just cause does 
not get away with it. Besides, the phrasing of the formula itself, be it Aubry and 
Rau's or the modified version adapted by the courts, dictates that the action should 
lie. 

The following two decisions illustrate what is meant by absence of any other 
course of action. 

In the first,61 a woman died intestate in France and her estate was partitioned 
among her collateral heirs. A genealogist did some research on his own and dis­
covered that the deceased was survived by nephews living in America. He contact­
ed and informed them, without disclosing anything specific, that there was a suc­
cession to which they could be called. A few days later, he told them that if 
they made a contract with him promising him a certain percentage of the succession. 
he would disclose to them the place where the succession could be claimed and 
provide them with details as to how much it was worth etc. In the meantime 
however, they had contacted the American Consul in France and were assured that 
they could have any information that was obtained regarding their lineage free of 
charge. Armed with that assurance they told the genealogist they would have nothing 
to do with him. In due time, they were declared heirs of the deceased and came 
into the succession. The genealogist then brought suit against them claiming comp­
ensation for the information be supplied them with . The defendants argued that he 
had no ground on which he could make such a claim, as no contract of any sort 
was concluded with him and as he could not be considered as an unauthorized 

58. Dalloz, Encyc/opedie juridique, repertoire de droit civil (1952), vol. 2, Enrichissement sans cause, 
no. 135. 

59. Challies, op. cit., p. 130. 
60 . Drakidis, op. cit., is one of the few exceptions. See p. 588. 
61. Consorts Duourg c. Antoine, Db. 1908.2.332. 
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agent. The court of first instance conceded that much, but held that because he 
had helped them trace back the succession and claim it, he should be indemnified 
for it, as otherwise, it said, "Ie principe d'equite qui veut que nul ne s'enrichisse aux. 
depens d'autrui serait viole; que ce principe ouvre a Antoine l'action dite de in 
rem verso." On appeal the Court of Cassation affirmed the lower court's decision. 

In the other case," the plaintiff, initially employed as the defendant's bouse­
keeper, became his mistress and went on attending to tbe house work, but witbout 
any wages as of the moment she became his mistress. She was given to understand 
that the defendant, who had divorced bis wife, would marry her when he became 
free to do so. After seven years, tbe defendant breached his promise and put an 
end to their relationship. The plaintiff instituted an action wherein she claimed 
35,000 francs on two grounds: (a) damages for the breach of tbe promise of 
marriage and (b) compensation for tbe services rendered during the seven years. 
The first ground need not concern us here." As for the second ground, the Court 
of Cassation said that in default of any contract concluded between them, the 
plaintiff could seek recovery by way of the action de ill rem verso. It held that 
the defendant had been enriched by the plaintiff in that she served him for seven 
years without remuneration; and thereby spared him tbe trouble of hiring otber 
maids. And since his enrichment could not be justified on any ground, the Court 
ruled that he had to idemnify her for her services. 

3. Justifications of The Doctrine of Subsidiarity 

From tbe foregoing study of doctrine and judicial decisions, we may discern 
two theories behind tbe doctrine of subsidiarity which are offered as justifications of 
the doctrine. 

We may call the first the theory of hierarchy in tbe sources of law. Tbe 
proponents of this theory maintain that legislatively enacted laws are the primary 
source of law in the French legal system and otber sources are subordinate or in­
ferior to them.64 The principle of unjust enrichment, and the action deriving there~ 
from, they say, are based on custom and enunciated by judicial decisions. Conse­
quently the role of the unjust enricbment action is supplementary and subordinate 
in that it can be taken only where the plaintiff can bring no action based on an 
express provision of the law. According to Rouast, the customary source of the 
unjust enrichment action is a principle of natural law. In other words, it was 
inspired by that sense of justice or equity which is opposed to one person's un­
justified enricbment at the expense of another. This principle was in turn given 
effect by the courts which established it as a source of rights and obligations and 
defined the scope of its application. Gore6S is of the same opinion. He says there 
is no doubt that unjust enrichment is; a source of obligations which is derived 
from customary law. His definition of customary law is elastic and embraces 
"all sources of law other tban (legislatively enacted) law, taking the last word in 
its widest application."" The only point on whicb he takes issue with Rouast is as 

62. Leblanc c. Dame Vial, D. 1928.2.169. 
63. Court's ruling on procedural issues omitted. 
64. Rouast. op. cit., No. 38 and following, quoted in Drakidis. op. cit., no. 33, p. 604-605; 

Gore. op. cit., no. 204, p. 207-209; Planiol and Ripert, op. cit. , no. 761, p. 67. 
65. [d., no. 201, p. 204 and following. 
66. Ibid. 
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to the way this customary law came into existence. He disagrees with Rouast s 
- tatement that the right of the impoverished person to be indemnified for his 
i · poveri hm nt was not created by the courts,. but rather by a usage which wa 
given effect by the former.' 67 Gore argues that it was the courts that decl red the 
exi t nee of the principle becau e the mer existence of the usage 0 which it was 
based would have remained in ffective as it could only inspire the legisla or to 
enuncia a principle based on it -he courts did not top at that· their d ci ion 
became ource 0 la\v. 

- at said, Gor' pr ceeds to defend Roua t's, and his own theory against the 
riti . sm levelled at it by Bonnecase.68 The essence of Bonnecase's criticism i tha ­

on cannot invoke the . nferior posit· on of custom v 's- '-vis leg' latively enacted laws 
to justi y theubsidiarity of the unjust enrichm nt action. Rouast neve said, Gore 
points out, that custom by contrast to the writt n law is a in~ rior source of law. 
He mer Iy aid t at eu tom ha a ubsidiary role or function in French law and 
cannot come into play in tho e situations which have been covered by legislation. 

n actIon based on Cll -omary law cannot ank eq ally w·th an action ari 'ng from 
\'Vrit en I gal provi io · where the two action lead to the same r sult. Custom 
merely fills in void in the law.69 

Aft r thus defending and elaborating on th theory of hierarchy in the ources 
of aw, Gore proce ds to di eus the Courts' stand on the question of the respective 
role of ell tomary and legislatively enacted rules. There is a school of t ought, he 
points out, t at maintains that leg~ Iatively enacted rules are r placed by customary 
law ,as they fall i to di use. On the oth r hand, the courts have always been hostile 
to such opinion and have oft n decided that a I gislativ ly enac ed rule wil stay 
in fore - a long as it is ot abrogated by a new one." light of t · e court' 
stand," heconclud s, "one must admit that from the point of view of case-law, 
, ust m i a s ondary souce of law. On may t I erefor say, a M. Rouast did, 
that th Sl bsidiary character of the action de in rem verso, is a logical result of 
the sub idiary character of ell tom as a formal source of law."7o 

Finally, Gore points out that this theory has nothing to do ith prevention of 
'circumve tion of the law"; it m rely means that an action ari ing from custom 

rou t give way to an action arising from legal provisions if both serve to vindicate 
the same claim.71 

Bonnecase72 arrives at the arne conclu ion by a slightly different route. He 
analyze th matter in terms of separation of powers. As a matter of principle, 
judges must, he says, apply the laws enacted by the legi lature in adjudicati g cases. 
They may resort to c - tom or equity by way of fillIng in gaps in the law, where 
legi lafvely enacted rules are lacking. From that it follows that custom or equity 
is sub idiary to legislation. Logically, action ba ed on the former are subsidiary 

67. Rouast, op. cit. t no. 38, p. 104, note LQuoted in Gore op. cit., no. 202, p. 205. 
68. Bonnecase, Supplement au Traite theorique et pratique de droit civil de Baudry ~ Lacantinerie 

(1926), vol. 3, p. 297; quoted in Gore, op. cit., no. 201, p. 204. 
69. 'Gore, op. cit., no. 203, p .. 206. 
70 . Ibid. no. 204 p. 207-208. 
71 . Ibid., p. 209 
72. Bonnecase, op. cit., reproduc _. in narrative fonn in Gore, op. cil., p. 209. 
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to those based on the latter, and their subsidiarity derives from the subsidiary 
character of the sources they emanate from. 

The other theory behind the doctrine of subsidiarity is that of prevention of 
"fraude Ii la loi ." The gist of this theory is that the unjust enrichment action 
cannot be taken where another action asserting the same or substantially the same 
claim is rendered ineffective by the law. The rationale is that granting the enrichment 
action in such instances would simply amount to "evading" (tourner) an imperative 
rule of law and defeating its purpose. Two common examples of such an "evasion" 
are granting the unjust enrichment action where an alternative action fails for lack 
of conformation with the requirements of form of contracts or where it is barred 
by prescription. As Drakidis73 put it, "since the legislator did not want the plaintiff 
to achieve his aim (by instituting the alternative action), it is improper that he 
should be able to achieve it hy a strategem, thanks to the devious means (provided 
by) the action de in rem verso." Obviously if the rules and institutions of the writ­
ten law are to be maintained intact and remain meaningful, such sleights of hand 
cannot possibly be tolerated. Planiol and Ripert74 rightly point put that the law 
cannot at the same time provide for the institution of prescription and allow the 
exercise of the unjust enrichment action by someone who has let the period of 
prescription expire; for a self-contradictory stand like that would strip the insti­
tution of prescription of any effect. In short it is, in the words of the same authors, 
"logical and practical considerations"" that lead both doctrine and jurisprudence 
to deny the exercise of the unjust enrichment action in these circumstances. 

Whereas the theory of prevention of "frau de Ii la loi" is accepted by all authors, 
the theory of "hierarchy in the sources of law" does not find .any favour with 
recent writers. As far as the dissenters are concerned then, the two theories are 
competing. The preponderance of the authors and the courts on the other hand, 
treat the two theories as supplementary and employ both of them to define the 
reach of the unjust enrichment action. 

4. Overlap Between The Doctrines of "Just Cause" and "Subsidiarity" 

It will be recalled that we preceded our study of the doctrine of "subsidiarity" 
by a brief look at the doctrine of "just cause." One of the reasons given for so 
doing was that "subsidiarity" is often analysed in terms of "just cause" and that 
we would not be able to see the relationship between the two doctrines unless we 
knew sources constituted a just cause for enrichment. Now that we have considered 
both doctrines we will examine wbere and how the overlap between them occurs. 

Mazeaud and Mazeaud take it as a self-explanatory proposition that there is 
an overlap between the two doctrines. They say, "undoubtedly, in all cases where 
an enrichment has a just cause, the principle of subsidiarity overlaps (fait double 
emploi) with the requirement of absence of just cause ... "7. 

Now, if we were to talk in terms of the theories behind the doctrine of sub­
sidiarity, which of them could they have had in mind when they made the above 

73. Drakidis, op. cit., no. 8, p. 584. 
74. Planiol et Ripert, op. cit., no. 761, p. 68. 
75 . {bid. 
76. Mazeaud et Mazeaud, op. cit., no. 711 , p. 644. • 
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statement? It certainly could not be the theory of "hierarchy of sources of law 
because (a) it deals with cases where the enrichment i without ju t cau e and 
(b) th unjust en'chment acfon's xcluded simply becaus · it lies concurrently with 
another action arising from a co tract, a delict etc. Wherea h re we are concerned 
with case where an enrichment has a just cause, wh r fore the unjust enri hm, nt 
action cannot be taken because the requirement that it be without a just cause is 
not met. Since the other theory has been eIiminat d, it means it is the theory of 
Hfaude a la loi' that coinc'des wit he requ ~rement of 'ju t cause.' 

This conclusion 's borne out by the e ample azeaud and Maz audive to 
illustrate their above quoted a sertion and by th ir subsequent discussion of the 
reach of the respective doctrInes of "just cause and' subsidiarity. 

For further corroboration of the conclusion we reached, let us tal e another 
author who deals with t e overlap betw en the two doctrines fl om another ang1 . 

Chevalier holds the view that the "subsidiarity' r quirem nt is uperftous a d 
m'aningle s because t e scope of the actio de in rem verso can be det rmined by 
the sole analysis of the "cause' requirement. He writes: 

"'Authors (la doctrine) explain the exclusion of the action for the recovery 
of an enrichment 0 ly ~n t rros of he sub idiary c aracter they attribute to 
it. That i obscu , ing the rea on for the exclusio . The action is ecluded. .. 
because the defendant has a right to retain the enrichm nt and b cause this 
enrichment . d a cau e to ju · tify °t in t · e application of rule of law as 
well as . . agre ent (oncluded between th parties). This d finition of 
Oust) ca lse for enrichment suffices to harmonize (he exe cis of) the 
action for rcovery (of an enr'chm TIt) 'th (the functioning) of our jud'­
cial syst m. t erves to as ure that the action for the recovery of an en­
richrn.ent is not used a a mean of modifying ~roperative rule of law by a 
rule of idernn "ty left to equity or to the di cretion of lower court judges. "77 

According to him, the just causes for enrichm nt are contracts78 or legal provi ions 
"which allow a defendant in an action (for unjust enrichnlent) to retain the enrich­
ment. As the enrichment is conferred by the law, it i not w'ith ut a just caus .. '19 

By way of iIlustation he cites s ral ca s wh rein the unjust enrich! ent action 
was disnlissed because an alternative action \vas blocked by an imperative ruIe of 
law. That is to say tb y were d ,'smissed to prevent a "fraude a la loi." H nee far 
from rej cting the d ctrine of "sub idiarity" in it entirety, Chevalier concedes that 
it is pre ent in French law to the extent that it overlaps with the . cau . ' require­
ment. Hi c itici m of the do trin of "subsidiarity' the · r ally comes down to a 
rejection of the theory of "hierarchy of sources of law," which xcludes the unjust 
enrichment action for con iderations other than the p e ence or absence of just 
caus . From h' statem t that Roua 1's theory of the primacy of Jegislation over 
custom as a source of law is "too good to be true, ; ·80 it is c1 ar that that j 
what he is really opposed to. 

77 . Chevalier op. cit., p. 246. 
78. [do;. p. 243-245. 
79. Id" p. 245. 
80. ld., p. 247. 
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It is submitted that the incorporation of tbe theory of "fraud on the law" 
witb the doctrine of "cause" is a tenable one. The former holds that an enrich­
ment action cannot lie where another action is barred by a legal provision. The 
doctrine of "just cause" in turn states that the action cannot be taken where the 
enrichment has a just cause. Whereas in the case of the theory of "fraud on tbe 
law" it is the rule tbat bars tbe alternative action which acts as the just cause for 
the enrichment, it is the source of the enrichment itself which acts as the just 
cause for the enrichment in the case of the doctrine of "just cause." Therefore, 
except for the fact that it intervenes one step later, it is the law that acts as tbe 
just cause for enrichment where the enrichment action is excluded to prevent a 
"fraud on the law." To that extent then, there is an overlap between the doctrines 
of "subsidiarity" and "just cause." 

5. Conclusion 

The doctrine of "subsidiarity" connotes the following things in French law: 

(a) Tbe action for tbe recovery of an unjust enrichment does not lie where another 
action arising from a contract, a quasi-contract, a delict, a quasi-delict or from the 
law is blocked by a legal obstacle or an obstacle of fact brought about by the 
plaintiff's fault. Both the courts and authors agree unanimously on this point. 

An obstacle of fact is distinguished from a legal obstacle in that tbe former 
consists of a plaintiff's failure to meet the conditions laid down by the law for 
the exercise of an action arising from any of the sources enumerated, above, either 
through bis ignorance of the existence of those requirements or througb mere 
negligence to comply with tbem. A legal obstacle, on the other band, is a rule of 
law that operates independently of the plaintiff's ignorance or negligence. The dis­
tinction is obscure at best and most autbors lump both types of obstacle into one 
and talk of a legal obstacle. But the reasons given for the exclusion of the action 
vary. The courts and the great majority of authors exclude it or advocate its 
exclusion in order to prevent a "fraud on the law," i.e., to prevent the evasion of 
imperative rules of law. Otbers hold that the action sbould be excluded simply 
because the enrichment in these instances has a just cause. 

(b) The unjust enrichment action cannot be taken where the plaintiff bas another 
effective action arising from a contract, delict, etc. at his disposal. This is the clear implica­
tion of tbe courts' opinions, expressed by way of dicta, in discussing the conditions under 
which the action can lie. Most authors entertain the same view. Tbe underlying reason 
is that they consider the unjust enrichment action as one that arises from a sub­
sidiary source of law. Recent autbors, on the contrary, reject this theory of hierar­
chy of sources and maintain tbat the plaintiff is free to choose between the con­
current actions at his disposal. 

(c) Tbe unjust enrichment action lies wbere tbe plaintiff is faced by an obstacle of 
fact which was not brougbt about by his fault. For all practical purposes this 
means that if the plaintiff is confronted by the insolvency of the person he cont­
racted witb, be may sue a tbird party who was enriched without just cause by the 
plaintiff's performance of his contractual obligations. Here the unjust enrichment 
action is subsidiary in the procedural sense of tbe term because it can be taken 
only if his normal, and therefore his primary course of action, is ineffective. 

(d) Tbe unjust enrichment action lies where the plaintiff has no action arising from 
a contract, a quasi-contract, a delict, a quasi-delict or from the law. Neitber the 
authors nor the courts contest this because the action was primarily established to 
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give the impoverished person a relief in such cases. Moreover there can possibly be 
no perpetration of a "fraud on the law" or the replacement of actions arising from 
sources based on legislation by an action arising from a customary source of law. 

PART ll: ETIDOPIAN LAW 

I. Source of the Law 

OUf starting point in the consideration of the doctrine of Hsubsidiarity" of the 
action for the recovery of an unjust enrichment is Civil Code Article 2162. For 
tbe purposes of this paper, we will use Professor Krzeczunowicz's corrected English 
translation" of the French version of Title XIII of the Civil Code firstly because 
it presents a more faithful rendition of the master text drafted in French and second­
ly because the latter is much closer to the prevailing Amharic version of Article 
2162 than the English version" Professor Kzreczunowicz's translation runs: "Who­
soever has derived a gain from the work or property of another without a cause 
justifying such gain, shall indemnify the person at whose expense he has enriched 
himself to the extent of the latter's impoverishment and within the limit of his 
own enrichment." The source of the provision is not, as one would be prone to 
assume, French law per se, rather it is Article 67 of the Moroccan Code of Obli­
gations" which provides, "Celui qui de bonne foi a retire un profit du travail 
ou de la chose d'autrui sans une cause qui justifie ce profit, est tenu d'indemniser 
celui aux depens dequel il s'est enrichi dans la mesure ou il a profite de son fait 
au de sa chose. "84 

However, the mere fact that the principle was introduced to Ethiopian law 
by a circuitous route, does not render a comparison between French law and 
Ethiopian law any less valid. Considering France's colonial presence in Morocco, 
it is fairly safe to assume that it was responsible for codifying the Moroccan law 
of obligations. That aside, the fact that the said Article 67 reflects closely the 
French position on the question of unjust enrichment bears out the above assump­
tion. Hence for all intents and purposes, Article 21 62 traces back its source directly 
to French law. 

But our law is distinguishable from its French counterpart in two important 
respects: (I) Unlike the judge-made French law, a general principle prohibiting 
unjust enrichment has been expressly incorporated in the Civil Code and (2) there 
is no mention of the subsidiarity of the enrichment action in Article 2162 or 
elsewhere. As it stands, the elements of Article 2162 are, 

(a) the plaintiff's impoverishment; 
(b) the defendant's enrichment; 
(c) a causal connection between the two; 
(d) absence of cause justifying the enrichment. 

81. Distributed as class materials in the Faculty of Law, H. S. I. U .. 
82. Article 2162 of the English version reads thus: "Whosoever has derived a gain from the 

work or property of another without just cause shall idemnify the person at whose expense 
he has enriched himself to the extent to which he has benefitted from his work or property." 

83. Explanatory notes prepared by the Codification Commission, p. 56 "la formule du principe 
g~neral admis par Particle 130 (Art. 2162) est empruntee au Code marocain des obligations 
(art. 67)." . 

84. Reproduced in Challies, op. cit. , p. 170. 
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n. Consideration of "Subsidiarity" 

In this section we will consider whether the doctrine of "subsidiarity" exists, 
or should exist, in Ethiopian law despite the conspicuous absence of any mention of 
it in the Code. A convenient way of doing that is to take up the two theories 
behind the doctrine in French law and consider 

(a) whether the argument of hierarchy in the sources of law holds good in Ethio­
pian law; 

(b) whether the doctrine of subsidiarity exists in Ethiopia to the extent that it is 
compelled by the "fraud on the law" theory. 

(a) Hierarchy of Sources. 

We noted above that as regards unjust enrichment, our law differs markedly 
from the French in that it incorporates a stated general principle which provides 
for the payment of indemnity for unjust enrichment. Unlike the French Code, 
the Ethiopian Civil Code does not confine itself to enumerating a few specific 
applications of the principle. Rather it states the principle expressly in such a way 
that it covers the whole range of unjust enrichment. The principle of unjust enrich­
ment then has not developed as an "extra-codal" product of jurisprudence," because 
it was legislatively enacted . Thus the source of the unjust enrichment action is on 
an equal footing with aU other sources of actions provided by the law, such as 
contracts, delicts etc. Like all other principles, of course, the principle of unjust 
enrichment is designed to cover specific situations and whenever a situation is such 
that it falls within the purview of the principle, an unjust enrichment action can 
be brought without further ado about the existence or non-existence of other actions 
arising from other sources. Therefore the doctrine of subsidiarity as expressed by the 
"hierarchy of sources" theory in French law cannot exist in Ethiopia. 

(b) Fraud on the Law. 

Does or should the "fraud on the law" theory prevail in our law? To begin 
with, this principle or theory is not stated anywhere in the Ethiopian Civil Code; 
nor for that matter is it ever stated in any other code. Still the principle is inher­
ent in the idea of law itself. The stand taken by French doctrine and case-law 
brings home this point very well. We haye seen how concerned all the theorists 
and courts are about preserving the established legal order and how they argued 
that it would be fallacious and meaningless to enact some provision or set up 
some institution if it could be contravened with impunity. Similar arguments can 
be put forth in the context of Ethiopian law in favour of the exclusion of the 
unjust enrichment action where an alternative action is barred by a legal obstacle. 
Take for example a contractual action that is barred by prescription. If the plaintiff 
could turn around, institute an unjust enrichment action and succeed in his action 
what would happen to Article 1845? It would for all intents and purposes be 
seduced to naught as would all the provisions which for some reason or other 
prevent the exercise of an otherwise valid action. Now, if we are to assume that 
the legislator wanted to enact a coherent and working code, we must hold that he 
did not intend the enrichment action to lie wbere another action asserting the 

85. Nicholas, op. cit., p. 639. 

- 191 -

http://www.novapdf.com/
http://www.novapdf.com/


Print to PDF without this message by purchasing novaPDF (http://www.novapdf.com/)

JOURNAL OF ETHIOPIAN LAW - VOL. V - No. I 

same or substantially the same clai m is blocked by a legal provision. Any other 
conclusion would be neitber logical nor practical. 

A less rhetorical and more convincing way of making the same point though, 
is to analyse the doctrine of subsidiari ty in terms of just cause. We have seen that 
in French law, there is an overlap between the doctrine of "subsidiarity" and that 
of "just cause" to the extent that the former connotes that the enrichment action 
cannot lie where an alternative action is barred by a legal obstacle. The rationale 
was that the law confers the enrichment on the defendant and tberefore acts as 
just cause for the enrichment by blocking the plaintiff 's alternative action. We will 
here consider whether or not that line of reasoning can be validly utilized in Ethio­
pian law. According to Article 2162, the unjust enrichment action does not lie 
if, among other tbings, the enrichment has a just cause. A study of the Civil 
Code discloses that in Ethiopian law tbe just causes for enricbment are either 
contracts or the law itself. 

The question here is whether or not a rule that bars another action is a just 
cause for enrichment in the same way that a contract or a provision that express­
ly confers an enrichment is. Before deciding either way let us consider a hypothetical 
casc. Suppose a succession devolves on a mino r, and his tutor, pursuant to Artic1e 
282(1) prepares an inventory specifying the value of tbe succession. Let us also 
assume that something was due to the tutor from the succession but he fails to 
state it in the inventory. After some time he is removed from hi s office and he 
institutes a petitory action under Article 1206 to claim that part of the succession 
which was due to him. His action will fail because the requirement of Article 282(2) 
is not met. The min or of course keeps hi s ex-tutor's share o f the succession and 
is thereby enriched some more. Now what was the cause for his enrichment? Tt 
is definitely not a contract, so that leaves us with the law. 

In this fact situation we can distinguish between two ways in which the law 
operates as a just cause for enrichment. The minor's enrichment which resulted 
from that part of the succession whicb devolved upon him personally is directly 
confered upon him by the law, namely the law of successions. His enrichment which 
resulted from his ex-tutor's default on the other hand, is confered upon him only 
indirectly because it depends on hi s ex-tutor's failure to comply with the requirement 
of Article 282(1). Thus, but for the matter of directness or indirectness the law is 
the just cause for the minor's enrichment in both in stances. The same can be said 
of all other cases where a legal provision, such as prescription, modes of proof 
etc., bars an otherwise valid action. It follows from that that the unjust enrichment 
action cannot lie in such instances because the requirement that the defendant's 
enrichment be without just cause cannot be met. Hence the doctrine of "subsidiari­
ty" is present in Ethiopian law to the extent that it overlaps with the doctrine of 
just cause. 

CONCLUSION 

Nothing is stated in the Ethiopian Civil Code as regards the doctrine of "sub­
sid iarity" of the action for the recovery of an unjust enrichment. In our effort 
to determine whether, despite the Code's silence, the doctrine prevails in Ethiopian 
law in some form or other, we analysed the question in terms of the two theories 
behind the doctrine in French law, from which it results that 

(a) The doctrine of "subsidiarity" does not hold good in Ethiopian law in so far 
as it connotes the exclusion of tbe unjust enrichment action on the basis of a 
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theory of "hierarchy in the sources of law." The principle of unjust enrichment is 
a product of legislative enactment, and the action arising therefrom cannot be 
subsidiary to other actions arising from other sources. 

(b) The doctrine, as expressed by the theory of "fraud on the law," is present 
in Ethiopian law. Logical and practical considerations militate for its presence. That 
aside its presence is compelled by the "cause" requirement in Article 2162. In 
the last analysis, this theory stands for the proposition that the unjust enrichment 
action cannot be taken where the defendant's enrichment has a just cause.86 
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,~ ~...... -

lldhC : ih.'1 : ODlPlc:r- f VitO: T .Pt-~ : flf~ : fD<'tJ1:'" : ht;1~l\1 :: flH.tJ : ftj; 
:t-th : l1~C : ;,..", : ODlP/cT : .. J-;J1L9'~ ~ 01~«7~:rTar : P-'C~:'-' :ODIPGT : 
f ;J11:FTtIJ-c1 : P''1 : FC~':" : h&.RoP- : flnllC:: {1IJ1f1~fl :: flODH11l : f)~OO"11l: 
;J1.l;FlD'-: fK'i : f,1J''iA ~~10 ~'lC: ~1 : OttO , C)lJc~ : 7-~f,. : ilbt'rt}ttD- : ~1C 
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