
CONSTITUTIONAL LAW 
INTRODUCTION 

Law is the social science subjects and it is divided into many branches, all these branches are known as law subjects. Example legal systems, criminal law, criminal procedure, law of contract, law of torts, and constitutional law.
MEANING OF CONSTITUTIONAL LAW 

Constitutional law may be defined in many ways, the multiplicity of the meaning of constitutional law is from the fact that constitution law relates to constitution and the term constitution has not yet easily defined. However the following are the some of the acceptable meaning of constitutional law. 

Constitutional law is the law which lay down and governs the duties and powers of the government on one hand and rights and obligations of the citizens and residence on the other hand. 
Constitutional law is the area of law that has to do with interpretation, construction and application of constitutions of nations. 

Constitutional law deals with the nature and organization of the government, its sovereign powers, distribution of power, mode of exercise of the sovereign powers and the rights and obligations of the citizens in the sovereign. 
Constitutional law is the branch of public law of the state which treats organs of the state and framework of the organs of the government, powers of the sovereign, distribution of political and government authorities. It also prescribes fundamental principles of the subjects of the government.

Therefore constitutional law is the department or branch of science of law which deals with constitutions and establishment or construction, interpretation and application of those constitutions and the validity of legal enactments as vested by the judiciary.
SOURCES OF CONSTITUTIONAL LAW

Sources of constitutional law mean the materials or the place where constitutional law come from. It is the material or place where constitutional law is derivered. Now the following are the sources of constitutional law;

I. History of human being of human history.

II. Natural law.

III. Constitutions.

IV. Principal legislations.

V. Common law.

VI. Judicial precedents.

VII. Writing of jurists.

VIII. International laws.

· History of human being of human history

Human history provides rules or principles which are now part and parcel of constitutional law all over the world. Most of the constitutional law principles today are derivered from the history of man.  Man or human being is not static social being but dynamic; throughout the time he was created from the first day up to day man has passed through different phases. Each of the phases which human being has passed either introduced new constitutional law principles or emphasized or consolidated the pre-existence constitutional principles.

· The 1st phase is known as Ancient History of Man Kind
This stage introduced ancient notion of state, constitution and constitutional law. For example Plato introduced the notion of government at this stage and argued that the government must rule the people by being guided by law. He also argued describe essence of separation of powers, Plato argued that in the government there should be law making process and the process of making law should be concentrated in the hands of the philosophers. Those philosophers are men wiser than ordinary people. He continues to say rules should be men capable of ruling others by using laws made by philosophers.

Aristotle on the other hand writes on basic government structure and called it politeia. He also writes on laws and policies of the government and introduced the notion of balance of powers and equality before the law.
· The 2nd phase is known as Middle Age of the Human History
In this phase the philosophers developed new theory of government and according to philosophers of this phase king or rulers were to be supreme source of government in the kingdom or territory or country. All matters of the government were to be under control of the king or ruler unless it was or were beyond his or her jurisdiction. This phase therefore created the concept of absolute rulers that is rulers were not illegitimate but always legitimate.

· The 3nd phase is known as the Phase of Renaissance and Reformation 
At this phase king or rulers was/were regarded as “primus inter pares” which means the first among equals. That is means the king and citizens are equal but the king has some privileges to the others. This phase required the king to respect the rights and privileges of the vassals (citizens). 

· The 4nd phase is known as the Age of Reasons
During this phase important elements of constitutional law emerged and some of those elements are the following;

Introduction of natural law, this was propagated by philosophers like Thomas Hobbes, John Locke, and others of the like. Thomas Hobbes argued that before the emergence of state and civil society human being lived in hypothetical state of nature. In this state each human being was a political threat to others. John Locke on the other side describes the rise of civil society being the result of social contract. In these contract human beings turned over their rights to the state in exchange for production of his property. The notion of natural law as propagated by Thomas Hobbes is now a corner stone of every modern constitution of the world. Constitutional law requires constitution to adhere to natural law principles.
The late phase of the 4th phase witness development of many political systems in the world. Many countries began to have basic structure of government described in the constitutions. The constitutions of the nations were assigned a higher status than ordinary law. It was at this period when different constitutional doctrines were included in the constitutions of the nations. Some of those doctrines include the doctrine of separation of power, rule of law and independence of judiciary. 

The last phrase of human history to the development of constitutional law is marked in the period of 20th C. this period is marked by paradox of ideas. Although this phase is marked the paradox of ideas  on one hand constitution and constitutional law have now universally accepted as the means of laid down the law of the country or land. These developments of liberal democracies, development of written constitutions and Multipartism contributes to the emergence of paradox of ideas among constitutional lawyers.

· Natural law
Natural law simply means law of nature. Natural law is the law derivered from human nature. It is the law which is formulated by superior to the inferior being. Superior being is the creator of all creatures that is God for believers and inferior being that is the people. The profounder of Natural law state that man or human being must be subject to the law of the creator. The law of the creator is called law of nature or Natural law. Law of nature is the law which is superior to all the things including constitutions or state. 
All human law including constitutional law derives its validity from Natural law if human laws are contrary to the law of nature then they are void and therefore all laws of man derivered their force or validity from this origin law that is Natural law. There are two major philosophers who write on the significance and superiority of Natural law to human law including constitution and those philosophers are William Blackstone, and Thomas Jefferson. 

Sir William Blackstone writes as follows

“…For as God, when he created matter and endured with a principle of mobility established certain rules for the …directions of that motion, so, when God created man and endured him with free will to conduct himself in all parts of life, he laid down certain immutable laws of human nature, whereby that free will is in some degree regulated and restrained and gave him also the faculty of reason to discover the purport of those laws…”

Thomas Jefferson writes as follows;

“…Man has been subjected by his creator to the moral law of which his feelings or conscience as it is sometimes called, are the evidence with which his creator has furnished him…maker not being realized them from those on their forming themselves into a nation…”
Both of these philosophers that are William Blackstone, and Thomas Jefferson teach that constitutional law which is one of human law originate from natural law and natural law was created by God who also created man and other creatures. Again they teach that freedom of man is subject to limitations that is why most of modern constitutional laws principles have limitations.
· Constitutions

Constitution is the fundamental law of the land which set up state powers, providing functions and limitations of those state powers. It is the law which provides political powers and rights of individuals. Constitution is the source of constitutional law as it exhibits exercise of constitutional rules or principles. In other words constitutions provide for the means to enforce rules of constitutional law.
· Common law

Common law may be defined as the rules which are product of long usage of customs and traditions as interpreted and enforced by courts of law. These rules or principles are not set in statutes or ordinances or acts. In other words common law is written laws which are recognized and enforced by the courts and then they obtain force of law. There are many common law principles or rules which are now the basis of constitutional law especially in England. Example of those common law rules are as follows;
· Prerogative of the crown 

That the monarch of England has many privileges and privileges of the rulers is now found in almost every modern constitution. For example the constitutions of the world give rights to the president or rulers to grant pardon, to establish or abolish offices, privilege to appoint personnel, rulers have immunity against civil and criminal matters.

· Right of trial by jury or juries

The essence of this is fair and free trial of individuals. Right to trial by jury is explained in various phrases but the common one is independence of judiciary and impartiality of judges.

· Right or freedom of speech 

This represents many of the rights and freedom of the individual which they are in totality in the bill of rights.
· Principal legislations

Principal legislation are laws enacted by the legislature, the legislature has power to make laws on various matters including laws which has constitutional rules. In England where the parliament is sovereign has power to make and unmake laws including law which has constitutional tendencies. That law which has constitutional tendencies in England includes the following;
· Representatives of People Act OF 1918

· Judicature Act of 1873

· Habeas Corpus Act of 1671

· Act of Parliament of 1911

· Acts of Settlement of 1700

· The petition of Right Act of 1629

· Bill of Right Act of 1789

In Tanzania there are several Acts which has constitutional tendencies.
· Judicial precedents
Judicial precedents are decision of or judgment of the court when interpreting constitutional provisions and other law in relation to constitutional matters. There are many decisions of the courts of law which are sources and development of constitutional law. Example in England the following is the judicial decisions on constitutional law.

The case of EDMONTON JUNO V. ALBERT AND ATTORNEY GENERAL [1989] VOL 2 SCR 1326. This decision emphasized the state to respect freedom of expression of individuals.

In Tanzania, the case of ATTORNEY GENERAL V. REV. CHRISTOPHER MTIKILA, CIVIL APPEAL NO 45 OF 2009, COURT OF APPEAL OF TANZANIA AT DAR ES SALAAM, 2010 (UNREPORTED). This decision creates constitutional law principles in Tanzania that the parliament of Tanzania is sovereign that can make and unmake any law on any matters including constitutional law.
Also in Tanzania there is case of KUKUTIA OLE PUMPUN AND ANOTHER V. ATTORNEY GENERAL AND ANOTHER [1993] TLR 159, the decision of this case gives various constitutional law principles.

· Writing of jurists

Jurists here mean lawyers. Jurists’ opinions are in the form of textbooks. These jurists express their opinions on constitution and constitutional law principles. There are many books on constitutional law which are acceptable worldwide which constitutional law principles are derivered. Some of those books include the following;
· A V. DICEY 
A V. Dicey, An Introduction to the Study of the Law of the Constitution, 10th Edn, Press, New Delhi 2000. This book writes on the rule which make up constitutional law. Dicey argued that constitutional law is made up of two sets of principles that is the first one being the law of constitution and the second is the conventions of the constitution.

· CHARLES DE MONTESQUIEU 
Charles De Montesquieu writes the book on the Sprit of Law. In this book Charles De Montesquieu established constitutional doctrine of separation of powers.

· LORD HULSBURY 

Other writers includes Lord Hulsbury write the book titled as Lord Hulsbury Commentary on the UK constitution.

In Tanzania there are various jurists who has written the book on constitutional law principles such as follows;
· PROFESSOR CHRIS PETER MAINA 

Peter, C.M, Human Right in Tanzania: Selected Cases and Materials, Rudiger Koper Verlag Koln, 1997
· PROFFESSOR ISSA SHIVI
Shivji, I.G., State and Constitutionalism: An African Debate, 1990

Shivji, I.G., et al, Constitutional and Legal System of Tanzania, A Civics Sourcebook, Mkuki na Nyota Publishers, Dar es salaam, 2004.
All these books give or explain on constitutional principles as the part of constitutional law.
· International laws

International law means body of customs and treaties as recognized as binding in their relation with one another or each other. International law is in the form of conventions, treaties, charter, or protocol. There are many international laws which have provisions of constitutional law as follows;
· Article 2(4) of the UN Charter of 1945

This Article provided for respect of sovereignty of state. This Article prohibits the use of threat of force against political independent state unless it is necessary to do so. State sovereignty is one of the fundamental constitutional law principles.
· Article 2 of the Universal Declaration of Human Rights of 1948
This Article provides for the right to life for everyone. This is the most of source of life in all constitution of the world including the CURT, 1977.
· Article 3 of the International Convention for Civil and Political Right of 1966

This Article provides for individual rights to life and survival.

LEGAL VALUES OF CONVENTIONS OF CONSTITUTION 

Constitutional law is made up of major categories of rule and that is firstly constitutional law proper and secondly rules of constitutional law conventions.

Constitutional law proper is known as constitutional doctrines. These include the doctrine of separation of powers, the doctrine of rule of law and the doctrine of independence of judiciary.

MEANING OF CONSTITUTIONAL CONVENTION

There are several meaning of constitutional conventions however the following are the some of the acceptable meaning of constitutional conventions;

Constitutional conventions are the customs, understandings, or traditions as to the mode or way in which various government officials of the government or members of sovereign their discretionary authorities.  

Constitutional conventions are the rule of political practice or nature which regulate and control exercise of state powers by government officials. 

Constitutional conventions are social rules arising within the practice of the political immunity and which impose important but non-legal limitations on government powers.
Therefore constitutional conventions are the rulers of political practice which require leader or government officials to act or to do in certain manners but the manner are not described in any legal documents. 
ENFORCEABILITY OF CONSTITUTIONAL CONVENTIONS 

Constitutional conventions are not enforceable by court of law. This means courts do not enforce constitutional conventions. In other words if the government officials or political leader violate any constitutional convention, the court cannot find him liable. 

This was stated in the case of ATTORNEY GENERAL OF MANTOBA AND OTHERS V. ATTORNEY GENERAL OF CANADA AND OTHERS derivered in 28th September by the supreme court of Canada. In this case the supreme court of Canada states as follows;

“…They are generally in conflict with the legal rules which they postulate and the courts are bound to enforce that is the legal rules…”

The statement of the judges in this case imply that constitutional conventions are not enforceable by courts of law because constitutional conventions have tendency of making certain actions which are permissible under straight forward reading of the law impermissible in practice. Although constitutional conventions are not enforceable by courts of law they are recognized by constitutional law. In the constitution convention of England includes the following;

· Parliament has to be summoned atleast once a year.

· The crown had no power to veto against a bill passed by both houses of parliament that is House of Lords and house of common.

· The prime minister will become from the house of common.

· Ministerial responsibility that both collective and individual ministerial responsibility.

In Tanzania constitutional conventions includes the ministerial responsibility and right or power of the president of the United Republic of Tanzania. One of the constitutional lawyers by the name of A.V. Dicey in his book known as Introduction of the Study of the Law of the Constitution Published in 1883 writes the following;
“…In Britain the action of political actors and institutions are governed by two parallel and complimentary sets of rules; the one sets of rules are in the strictest sense law since they are rules which (whether written or unwritten, whether enacted by statutes or derivered from the mass of customs, traditions or judge made maxims known (sia) as the common law) are enforced by the courts…The other set of rules consists of conventions, understandings, habits or practice that though they may regulate the conduct of the several members of the sovereign power, the ministry or other officials are not really laws, since they are not enforceable by the courts. these positions of constitutional law may, for the sake of distinction be termed as the conventions of the constitution or constitutional morality…”
ELEMENT OF CONSTITUTIONAL CONVENTIONS
Constitutional conventions are in three elements;

I. Acceptability.

II. Ideal element.

III. Objective element.

· Acceptability

For constitutional convention to be there it must be agreed or acceptable between political actors or leaders and constitutional observers (people). This is known as consensus juris. Political actors are the ones who are expected to implement or to perform constitutional conventions while constitutional observers are the interpreters and enforcers of constitutional conventions.

· Ideal element

For constitutional conventions to be there there must be support of political reasoning. This means constitutional conventions must accord with the prevailing political philosophy. Therefore constitutional conventions are formulated on the basis of principles of the government which provide for a justification for a particular constitutional convention. 

· Objective element

Constitutional conventions must be rule of practice which is objective and not subjective. This means constitutional convention must exist to benefit people generally and all of the time.[image: image1.png]
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