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A PROBU,:M 0.'1 FAMILY LAW 

By KatMriM O'DCI1ovano 

Readef$ of the Journal 0/ Erhiopilln Lr..' are inY;!ed to t ... t their knowledge 
of the law and their skill in formulating all5wers to legal quizze, by ,ubmilting 
to Ihe Jo"rmll writlen an,wers to the foUowing problem. The best WrilieD answer 
submllted 10 the Journal in eilher Ambaric or Engli,h will be printed in "olume 
9--2 of the }&Urnal. Answers .hould be submitted before May 15. 1973. The 
participant whose anSwer ;s seJe<Oted for publication will re<:eive a free ""p}" of 
lh. Journal i .. ue in which hi' an,wer appears plus he off.print< of his an,w"". 

""'"= 
In title 1 of Ihe Ethiopian Ci,';j Code th~te i. a chapler on absence. If a 

petWn disappears and i, nOt heaTd of fot at lea!! two ~'""rs a de<Olarat;on of 
a~encc may be gi"en by a c¢urt. The eJfe<Ot of <uch 8 declaration on th. man;age 
of the absent ... will be its diS<Qlution. ao:;ording to Article 163(1}. However Aniele 
163 al", contain. the followinb ,ub-artkles: 

"(2) The marriage ""nttaCled by the .pouse alier the day on which the la,t 
news of tbe absent ... was recei'~ rna}' be impugned only by the absem ... 

(3) Not"ilhnanding the provi,ion, of sub-~rt. (2) ;1 may $1$0 be impupned 
by tbe public prosecut01 jf h. prove, in an indi'putable mann .. tbat the 
absent ... is alive on tbe day on which tbe .ction i, instituted:' 

Dr. Vanderlinden' in!crJ'rets ,ub-anide (2) to mean that the marri.ge dis.sol,.ed by 
!be judgment 01 abS<'nce is alwws open !O reluseitation by Ihe retun, of the 
absentee e\""n when the ,pouse ha, Te·married. Thus the ,'alidity 0' the second 
marriage ;~ .... way. left in doubl. and the .pouS<' of the abS<'DI'" i. always a poten· 
tioJ bi,amisl. Thi, view aecOIds with that of French law in which the return of 
the absent ... causes the second rna!Tiage to become null.' One difficulty with the 
Ethiopian law i. that Article 163(2) uses the words "after tbe day on whlch Ihe 
last news of the absentee was re<Oei~ed" in'tead of tbe "'ord, " the juci&ment de­
cI~ring tbe absence which are used ;n sub-article (I). 

But an even grater difficulty i9 caused by Articles 669 and 670 which deal 
wilh divorce. Under Artie]. 669 (b) there is serious cause for divorce due to oue 
of the spou,",s "when one of the .poUSC!l ha. deserted tbe conjugal r •• idence and 
when. since at le~$t two years, the olher ,pou,", does not kn<>w whe,e he is_" 
The financial cons<:quence, of such • di"ortt may be Ihe award to the remaining 
spouse of tbe wbole of th" common properly of the 'pouse, and up to one third 
of personal property of 'he absenle •. Und., Article 670 (b) there is serjous cause 
for divorce: .. ith<>ut fault •· .. h.n tbe absence: of one of the 'pou,"" has been judi. 
ciaJly declared"'. Tbe consequences of " ' ch d;vortt will be the equal <."iVj";OD of 
c¢mmon plOpeny,' 
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A PROBu.M ON FAMILY I..AW 

QUFSTIO'-';S: 

]) Is a divo"" obtained under Artic~ 670 (b) open to attack under Article ]63(2) 
and (3)' 

2) How i. th. court to decide whether it is dealing with a (:;Ise of ab5enoe or 
desertion wilen (aced with a petition under Article 699 (b)? [And would nOl all 
seno.ible .pauses opt for a divorce or desertion, gi"en the ad,'antageous financial 
provi,ions?] 

3) If Article ]63(2) is nor.nini: 10 • case in "'hiclt no judi;ment declaring absence 
has been obtained, i. thi. qu.,tion not a<i..quately covered by Article 6]2 (despile 
the de(ect in sub-article (2) in no[erring to "tbe ti_ when tbe marriage wM cele­
brated" instead of "the time when Ih. action is institUted"? 

4) Note lhat in Soviet law Ih. relum of the absentee will nol affect a SIIbsequcOl 
marriaae of h;, spouse.- Would thi. not be Ih. approach Ih. Ethiopian Law should 
take? 
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