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FOR.I\lAL REQUJREME. ... "TS FOR THE CONCLUSION Al\'D 

MODlFlCAnON OF COllo'TRACI'S l i1'o'DER 11(£ E'I1UOPlAN 

OVIL CODE OF 1961' 

by Michael 1. Kin.nd° 

The Civil Code of 1%0 ill s-:ral recocnius. the validilY of oootncts reprdleu 
of wl:>elber !bey are c:oncll>ded. orally or in wrilin&-: Similarly, modif_tioas of • 
coatract ordinarily ll00d DOl be in wriliD& 10 be valid. N"""nbele.5S, iD $(IftIe cascs 
tbe Qvil Code mjuires thai. COGh'ael be made or modified ill writin, iD order for 
the CODlfact Of the modificatioo to be ..... id. The seoeral rule and the excepti"", 10 
il Ire alveI! in Anicles 1719·17 of the Code. 

III &yustJ lammo v. ASHfD WDId.! Giorgi •• publiJhed in tbe pl""'C"di"S iuue 
of the lourMl of E'hiopiml LDw.' the Supreme Imperial Coon IwcollmucdAnctIe 
In2 ... bid! deals with the formal requiremeol5 for \be modilication 01 co:attacts. 
The import of this decilioa is DOt completely dell(. buI we wish 10 discuss bririly 
Anicles 1719·27, and iocilkntally the Coon·, do:is:ioa ill /laytSSIJ lammo. 

We ahal.l fin: Jet fanb the IIw's lormal mjummeall for tbc c:onclusioo. of 
COOlraetl in tcnIIS of lOUl types of CODtnoc:lu.al situatioos. TheD we will discuss the 
lormal requiremeats for the modification of CODtracU in terms of tbese same lour 
lypeoCQeS. We sball coruider BD)'USd Jammo in lipl of ~ .general dis<:umou. 

A . F ........ Reqalt lUI lor die CoDCIaloa of Coatram. 

Artkle 17151(1) provides that "Unlcsa otberwi>e provided. DO lpCCw form oball 
be required aDd I OOCItnct JbaU be valid wbere the parties ~ R The remlliDder 
01 Anicles 1719-21 are ~med with the u""PtiOQa) cases ill wltieb the law 
requirel • $pOclai form" or ellforca • preliminary MltipulaliooR by the panies 
eslablilbiD& • special form..' 

Let US _ c:oosjder thc* provilioas in terms of fOllr Ulustrlli~ type-casc •. 

• Faadl)' of La • • Hailo SeUuolo I V_I)'. 
lbo ._ io iDiIobled '" AIO Hoilu PoI",,_. __ ill 11M I'o<uItJ of La • • 
Hoilo SetloMie I UDi'ttniIJ, tot bit beIp _ !be .. bt= of. Ambari< ............,., 
.0;.. ' -... 

1 0_ c... An. 11t1l(1). 

] (Sup. .... p. a. 1'I6!I~ I. EIIt. L. -..I. J. P. 401. 
• Cw. c.. An>. 11111(%), 112O(1 ~ tn]·1S ...... In? 
S (h. c.. An>. 11Il1()) _ 1n6. 
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CONCLUStON AND MODIFICATION OF eo""I1IACIS 

L A and B ~onclude a OOnln'lCt of in,urance. For the validity of thi.< contract. 
Ankles 1719(3). 172S(b) and 1727(2) require a ... Tin"" instrument >igned by the 
panie. and anested by two witnesses.' 

2. A and Benter WtO an oral contract for the .ale of N, horse to B. Thu 
js dearly a valid or3l contract under the pril\>'iple expressed in Article 1719(1) 
that go:nerally part;', are frtt to cootract in any form whatwevtT. The law does not 
"require" the oral form here in any sense. 

3. A and Benter wto a written OOntract for !he sale of A', borse \0 B. This 
is dearly a valid wriuen contract. The law does not require a special form for the 
sak: of a horse. $0 the J»l"ties are f= to conclude Ihe contra~t orally or in writing. 
The law doe, not require the use of the written form for this contra~t any more 
than it requires the use of the oral form in the second type-<: ..... 

4. A and B are involved in complicated negotiations oonceming the establish. 
ment of a business enterprise. They enter into a preliminary agfeen><ot that their 
contract will nOi he complete until it is inoorporated in a wrillen contract. Thi, 
i. dearly a ,ituation w whieh Articles 1719(3) and 1726 provide that their pre· 
liminary agreement shall p=lude a valid final oral contract . Their final contract 
must he iD writing. 

B. Formal Req.u.r-ts fo< 11M: Modifkado. of COJItnds.. 

The Supreme Court iD Ba-,'= Jammo v. Aneta Wol/k Giorgis dealt with 
the question of whetber a special form i. required for the modification of a 
written contract. We .ball consider Ibis probkm by examining fi ... t Ibe language 
of Aniele 1122 and then the meaning of this article in terms of !be type-a.ses set 
forth above. 
FrellCh: "'us modifications au conua\ originaire doivem hre faites dans la forme 

preserite pour CO contrat." 

English: "A contract made iD a special form .hall he varied in the same form ." 
Amharic: q:";I11-'" , III-A' fooIlOl'?' 1-1!..e' 1It\.tJ.' III-A, fI+ .1:"11111-' 1I1111fj: , 

(CCIJO) , OOtllt.+' 1I11t1+ = 
Our atlentiou mUSt cent ... on the phrase form<: pr=ril~ in the French version 
and its Amhari~ and English counterpartS . fI+.I:'11101"' 1I11;11;t;:. (bt:I~<knegegaw 
¢s¢suf) and ",pecial form." The question 10 be answered is: In what cases does 
the law require a particular form the modification of a contract? The answer is: 
In the ca>:es where !here is a forme prescriu or fI+ .I:'111iD" , l'IlIlIt;: , (beutUnegeglrW 
arsawlf) for Ibe oollClusiOll of tbe maiD CODtnct. We mUSt Iberefore determine Ibe 
import of these phru.; •. 

6 0111 ... "..... in _ • • pociol fonD i, ~ for the coodusi"" a/. • nlid """tncI" 
an: """~I> cruliD, • .,.liDruilhinJl, 01" In<II1errin, <ertain riP" in ;""""".~,« (,\on. 
17231 """tw;;1> bindi.o, "'" GOV<rnmcDt or • I"'bIio: odmini:Inlioo. (An. 17U), 0D0! 
"""......,.. ¢I. """",« (,\on. 172S(.)~ The form nquir«! is not _'1" Ill ........ Ii"", 
na;..,..ti"" a/. "'" <""In« with • ponicular body is required in """" .,.... aM I>ot 
__ "lb4 ""I"i_ ¢I. f<Ci$trati"" ";ll off":l "'" y.ti<lity ¢I. "'" 00Il1nCt un!<$< 
i. is in .. rpmed to be • "measure of I"'blia-lio<>." (5«> CIY. c.. An. 172O(ln 

H is impor!>.llt to no .. tb:ot iD.oll cues """'re !he t.a .. ""lui .... ihal • <OII~t be iD 
writin.J. Ani<1e 1727(2) ~ .... in ad<Ii~,"" th"!he "",,1rOOt be ..... Ied br ...... wi_ 
Tt i, o/eoJir delinoble th .. iDdividu.ol .nicle< requirinJI tho wri ..... I.,.,., be teclmic.olly 
__ to -. this oddiliooal r<qIJi ......... ' 01. Ani<1e 1721(2) """ th"" ovoid «:af\ooiCl> 
an II>< put of !be aouaI «>de _ . 
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The English ,'usion of the Code renders this phrase "s~;al form," but tbis 
l> dearly a bad tr:l.llslation and doe, nOl carry the ,arne meaning as the French 
and Amhoric phrases used. A be:ter English C"an<lation from the French wOOlId be 
•. A eon!ra<;l m"y be va,;ro only in the form required (or prescrib«l) for the original 
contract."' The divergence of the English from the Ambaric vers.ioD ;< probably ~ven 
greater tban from !he French. The word n+ .£'111<&' (belCdellegf'g",,') i. !he ".rbal 
form of the noun .1:""1, .. , (denega~l). which means "decree:"' Thus. a rea<O!labl. 
English translation of the Amharic "",,;on might be: Contracts made in a legally 
",qlli,~d (er de=e<f) rorm shall be modified in lhe same form. In the rest of our 
di",US1;ioo we shall ule the Fr~nch phrase jorme prc!X7IIe.' 

Let UI now tum to !he qU«I;on of the applicability of Article 1722 to tbe fout 
Iypes of ,ituatiou. outlined abo"" and tbus to "'" ,it..ation Ihal confronted tbe 
Coun in Bayf'uG lammo_ In which of the four type-ea",s is ther~ aforn~ PTescr1lt" 
aearly there is a forme prescri'e in the first type<ase, that of the in<Ul'allCe 
"",mract. ,ince tbe law imperati,'dy r<'C[uires Ihe wriuen form. EquaUy clearly in 
the $O<on<! case, tbat of Ihe oral contract 10 sell a horse, there ;s no prescribed 
form . In no ,.,0,., can One say that the oral form is required. 

The third Iype-case. {hat of tlte writleO COOtract to sell a borse, sbould be no 
more difficult tban lhe =ond, hut it $e<ms to give rise 1(> confusion. The law in DO 
,euse require, tbe use of a written form for th. conclusion of such a ~ont.-act. There 
is no logal provision saying that "'les of horses, movables, must be writing. Neither 
do Article, 1719(3) and 1726 apply to this case. ,ince the parties did not stipulate 
Or agree Ibat their contract must be in a special fonn. They .imply put it in writing. 
In inlerpreting Article 1722, it would make as much sense to say that a oonuact 
made orally may only be modifiro orally as to say !hat a contract made in writing 
may only be modifed in writing. In the absence of a preliminary agreement con· 
«rning the fOfm of the agr~""t. one cannot say that ~Ite law requires, In any 
s~"u. lbe use 01. a part>cular form for lite CODc1l1$ioo ol such a contraoct. Thus. 
Article 1722 does n01 "'quire tbe use of a particular form for the modification of 
,ucb a contract. 

This tbird type-case :l«mS to represent the type of the situation lhe Court was 
dealing wilh in B"y~SM Jamnw. The apparent issue in tbe case was whether ;t i$ 
possible 10 have a valid oral modification of a written contract of work and labour 
relating to immovables . No pani<;ular form i, ... quired by the law for tbe cooclu,ion 
of such a contract.> The Court does not stale that the contra<:! was put in writing 
because of a p ... liminary agreemenl to do $0. 11 was merely put ;n wriling. There­
fore, unless ther~ are crucial omissions in the Court', Slatement of facts, there 
$OemS to be no basis for ,aying that Ibe law required the modification of the COlI· 

lract to be in writing. The Court .tated, ho,,'.vet, that "if the principal contract 
is in writing. it must be modifiro in writ;ng" and decided that evidence of oral 
modification was nOI admissible. 

Lei US now go 011 to the fourth ty~. the only situation in which there can 
be any doub! as to the meaning of Artic!" 1722; and eVen Ihis cas<: tine, not S«m 

very doubtful to tbis writer . 

., See Rev_ Coo .. An 64 (Am~'ri< ve"'onj. 
8 !be Amharic venl"" of 'he Code """'-td ordin.nty be til< <OOIroIliOJ; <>n<, oioce Amhari< 

i. the offioio.J l>n,.,,,*,, o{ EWopi. (Rev. Coo .. An t2j) and u the ve";on used ;" the 
coort1 lk French venioo may be of u .. in sm>e- caseo, since it ;, !be 1""",0,. of the 
~ •• nl p.bj<'. Th. EOJ;!ish v<";on is clearly "';1b"", ""hority wllrn ;,. """flict...;<!t \>oIh 
the A",hlne an<! F.-...cb Ye1>i",,~ 

<) See ay. C. A,... 1719(1)."d mo(n 
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A aDd B, nepiati", the cst.bli.dlmr:cd of a b ... uoess, '&ree 1I .. ' t their co,llract 
wtIl DO! be validly oooctudcd unul il n embodied in • I.iptd written docn..-t, 
In the .Me""" of such a preliminary a&rttmem, Ih.l .... does DOl require any speeial 
fOml lor Ihi. kind of a conlraet but Article> 17190) and 1726 Jl.ate tlplicitly 
Ihat Ihe preliminary agreem.nl of Ih. p.nies shall be enf=<! by treating any laler 
oral C<ln:raCl as invalid, Th us, in one sense the law requires no special form , but 
in another son.., ;t does by requi.ing Ibe form agreed 10 by th. parties. Should 
Article 1122 when il refers ~o "Ior",~ puscr;re·' be interpreted I<) include a form 
aarced upon by the panies in preliminary I><golialions and enforced by the law, 
or 10 mdude only those asc. where Ik /"". il~11 preKTibes a panicular fiorm? 

anny, the 1llfl8WlF of Anicle 1721 does DOl contain the ""' ... ..,.. to this 
qUC>otian. and if the Court In Ik<)~UD lammo was deali".- "'itb tltis kind of a 
$iluatiOll il has wm all ar&uably corrcc:t pooition. Th" writ« prefers the DatrOWer 
interprelation. ll<),o,-ev<t. 

A narrow interprelation of Article 1722. to include only the first type-<:asc 
abo, .... em. preferable for the following reason. In the first tl'P"-ca... tbat of 
the contract of imura nce, the Same policies tbat lead the legislature 10 insist that 
the original CQn\ract be in writin, (fea. of undue innuence. dc:$ir. fo. grcal certainty 
conccmilli tbe porties' respective obligations) require tht any modificalioll5 to 
the original contraCt comply with lbe same form. In lhe founh t)'pe-case, on the 
OIhe. b.and, the law has no policy reasoa of in OM! for fomlll the parties to 
conclude Ihe original COIItraCl or any mndirtcatiom to it in a particular fona: 
<he fUl'OClion of Articles 1719(3) and 1726 .. simply to enforoe the will of the 
partIeS. Thus. tl><- impo'lltion in Iltis kind 01 case of a Iopecia.I fonn for modilicrltiuM 
" only junifled if ODe can reasoaably infer that the pani .. themsolv .. intended 
by their preliminary a~m.nt to re.triCl their ""''B !rccdom nOI only with respect 
to Ihe form for thei. orilinal cOnlrlC1 but also with respect 10 tbe form for any 
modification. 

In order to decide what inferel>CC.1 regarding the panic!' intention one can 
reasonably draw from a preliminary agreemml Ihl! • contrlC! mUS! be concluded 
in I panico] .. form ...... muSt ea vision Ihe situation in which the panies make 
such. ))Kliminasy agreemmt. It win ordinarily be a situation ""bere Ihere are 
complinted negotiations or planaiOl discllSSions involvilll lhe .~chant:l' of 
documenn lhat mi",1 be laten to indicate the exi<tence of a eoatractual relation· 
'hip. The panies wanl to be Sure Ihat their corresposIdellCe and I~ preliminary 
""COIillions win DOt be misinterpre!M as eYidt:f>l:e of an already .xisti", conl1&tl, 
th.y I\Lltilnlee this by I preliminary a" •• ment tbat DO contract .... ill be concluded 
"'"<Pt in .... riting. 

ShOUld such a preliminary agtttment Ix hekl to pro<:lude oral modificatioM 
of (he contract' II is hard to s« why it ordinarily should. The partie, may, of 
COOtie, alway. prO\l;de in lheir conlnel that modif"""tiom mun be made in • 
parti<:ular form. or a court mi"'t legitimately decide in I panicul .. c"",, that such 
In intenlJOII " to be inferred from paninl]ar .urroundinl facts. However, ia the 
abtence of peculiar circUmSII~' juslifyinl such an interpn'lilioo. ordillarily 
there i. no reason to thiu Ib.al a preliminary agreement on the form for concl"';oo 
of Ih. principal contract would be intended """ to require the ...... e form for 
modir""tiom. Th. function of lhe preliminary Ign:cment Ls 10 make perfectly clear 
lhe I;me at which the principal contract was cooclud«i Ilftd the COIIt ... !S of thoe 
principal contracl. Th. pani., wish I" avoid confllSion that is parti<ularly likely 
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10> resull from proaa~ted prCCOlltractual negotiations_ ~ tbe negotiations are 
finish<d and the prin.;ipal OQ1Itract conduded. Ihe function of the preliminary 
agreement is fulfilled and the need for ;t ;s over. 

Naturally, t"timOllY co~ming oral modification, of wrillen CODlracts may 
be viewed with circumspection, but there is 110 valid reason to nclude the evidence 
completely and to say that even if there was a clearly_proved oral agreement of 
modification it is ineffecti"" h<cause of Aniele 1722. 

C .. ndusion 

,It is important to note that Ibese Code articles are complex. It is also importanl 
to repeal thaI it is po:I$ible that Ba)"esN lammo ,'. Asseta Wolde Giorigs dealt 
with a situation like the fourth type-case rather than the third, in whiclt case the 
decision would be arguably correct in this wriler's view. It remallls true, however, 
that tbe judgment of the Coun indicates that tbi, is a cllse similar 10 the tbird 
typq<_ abQv(,. in which case. in thi$ writer's <lJ'inion, the Court', deci,ion is 
clearly incorrect. 
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