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INTRODUCTION TO LEGISLATIVE POWERS
(a) The principle of Separation of power [Article 4 of the Tanzania Constitution] and the concept of check and balance.
(b) Legislative powers of the Parliament [Article 64(1)(2) of the Tanzania Constitution] and the concept of Supremacy/ sovereignty of the Parliament.
· Other names for/of 'Delegated Legislation'
Subsidiary Legislation, Subordinate Legislation, and Secondary Legislation
· DEFINITION OF DELEGATED LEGISLATION
· Delegate: 
'The act of granting another the power to act on one's behalf'. (Per Webster's New World Law Dictionary).
Delegation on the other hand is the process of enabling authority other than the legislature to make rules
· Delegated Legislation:-
Delegated legislation is a general term which includes legislation by authorities other than the legislature or by the subordinate legislature.
Halsbury’s   laws of England: subordinate legislation is an instrument of a legislative nature made by an authority in exercise of power delegated or conferred by the legislature. In delegated legislation, legislature prepares the skeleton and the blood and flesh is to be filled up by the executive.
The Interpretation of Laws Act (Cap. 1, RE: 2002), section 4 "Subsidiary Legislation", means any order, proclamation, rule, rule of court, regulation, notice, by-law or instrument made under any Act or other lawful authority.
The Oxford Companion to Law (by David M. Walker, 1982, p. 347).
"Delegated Legislation" means legislation made not by Parliament but by persons or   bodies on whom Parliament has conferred power to legislate on specified subjects.
Wikipedia, the free encyclopedia (available online)"Delegated Legislation" is a law made by an executive authority under powers given to them by primary legislation in order to implement and administer the requirements of that primary legislation. It is law a made by a person or body other than the legislature but with the legislature's authority.

· LEGAL BASIS OF 'DELEGATED LEGISLATIONS' IN TANZANIA
The Constitution of the United Republic of Tanzania, 1977 (RE: 2005) Article 97(5) "The provisions of this Article or Article 64 of this Constitution shall not prevent Parliament from enacting laws making provisions conferring on any person or department of Government the power to make regulations having the force of law or conferring the force of law on any regulations made by any person, or any department of Government".

· PARENT/ENABLING/MOTHER/PRIMARY ACT
"An Enabling Act" is referred to as a principal legislation (made by the Parliament) which confers legislative powers to individuals (public/civil servants), department or agency of the government to make delegated legislation. For example, Sections 153, 155, 160, 161, 162, 163, 168, 169 of The Local Government (District Authorities) Act [RE 2002] and Sections 88, 89, 90 and 94 of The Local Government (Urban Authorities) Act, [RE 2002], section 12 of The Appellate Jurisdiction Act [RE: 2002], Chief Justice to make rules. Section 33(1) of The Arms and Ammunition Act [RE: 2002] provides that, "the Minister may, after consultation with the Arms Authority for Tanzania Zanzibar, make regulations…."
· WHO MAKES DELEGATED LEGISLATION?
Normally, the Enabling Act provides (with certainty) a person or a government body (whatever the case may be) responsible to make a delegated legislation. In practice, delegated legislations are made by Ministers, Local Governments/Authorities, Directors, Commissions, Boards, the Chief Justice, the Speaker of the National assembly, the President and etc. 

· CATEGORIES (TYPES/FORMS) OF 'DELEGATED LEGISLATION'
(i) Statutory Instruments (Delegated Legislation National wide in scope):  Delegated Legislations which inserts/fills detail to Acts of Parliaments (namely as Rules, Regulations, Schemes and Orders). They are issued by a respective Minister, or The C.J (Court Rules).
(ii) Orders: Made by the Minister to dissolve or create a public body or setting the date for commencement of an Act of the Parliament.
(iii) Regulations: Made by the Minister setting out in detail how an Act of the Parliament is to be implemented. 
(iv) Rules: Made by the Minister, Courts/Tribunal officials setting out procedures
(v) Directives/Directions/proclamations: made by the Minister (or any other relevant authority) giving binding instructions to public body about how it should discharge its powers.
(vii) By Law (Delegated Legislation with limited application) Delegated Legislation made by Local Authorities to deal with matters which affect their locality.

· STATUS/POSITION of 'Delegated Legislation' in relation to Principal Legislation 
Delegated Legislations are inferior/ subordinate to Principal Legislations (i.e. any Delegated Legislation which is inconsistence with any Act of the Parliament is null and void). However, a Delegated Legislation which is properly enacted becomes part and parcel of the law of the land (like any other law) capable of being enforced in the Court of law.

Sections 41 and 42 of the Interpretation of Laws Act, [CAP 1 RE 2002] provide that;
"41(1) A reference in a written law to a written law shall be construed to include a reference to any subsidiary legislation made under that written law.
(2) A reference in a written law to an Applied Act shall be construed to include a reference to any subsidiary legislation made under that Act.
42. Any act done under subsidiary legislation shall be deemed to be done under the written law under which the subsidiary legislation was made."

· THE RATIONALE OF HAVING DELEGATED LEGISLATION'
(i) To reduce Parliament's workload/the Parliament does not have time to legislate on everything/to save Parliament's time. 
(ii) Decentralisation and devolution of powers to local authorities.
(iii) To meet local variation
(iv) To meet emergency or contingency matters, e.g. war, public health
(v) To ensure flexibility in law making in dealing with changing circumstances
(vi) To handle technical aspects of the subject matter.

· DISADVANTAGES OF DELEGATED LEGISLATION 
· It is subject to less parliamentary scrutiny than principal legislation. This may lead to inconsistencies between Principal and Delegated legislations. Thus, unless such inconsistent law (Delegated legislation) is challenged and declared a nullity in the Court of law, it continues to curtail people’s rights and freedom.
· It violates the principle of Separation of Power (Article 4 of the Tanzania Constitution, 1977).
· Creates a loophole for the government (the executive, especially Ministers) to use delegated legislation to abrogate or circumvent Principal legislation or to push their hidden agenda/scheme/project/reform through delegated legislations. In England such kind of powers are known as ‘Henry VIII Powers’.
· Many laws are made through the use of delegated powers. It is estimated that more than 250 delegated legislations are made every year in Tanzania. This makes the law unstable and thus uncertain.
· Increasing use of delegated legislation lead to subordination of the Parliament.Lord Hewart of Bury (the then Lord Chief Justice of England) call this the ‘new despotism’ which aims at,"…to subordinate Parliament, to evade the Courts, and to render the will, or the caprice, of the Executive unfettered and supreme"
· Lack of democracy: Delegated legislations are made by unelected people or bodies (i.e. civil servants such as Directors, Commissions, government departments, Boards, regulatory agencies, the Chief Justice and etc).
· Lack of publicity: The public is often unaware of new law which is introduced by statutory instruments. Besides, people are less involved in making delegated legislations, thus the society has limited knowledge about provisions of such laws.
· The law confers enormous powers to the Minister over by-laws made by local authorities to the extent of under cutting the essence of decentralization of powers. On this point, the Legal Aid Committee (the UDSM - Faculty of Law) says, “ A by-law made by local authorities does not become law until it has been approved by the Regional Commissioner and consented to by the Minister. Thus at the level of legislation we see a lot of relationship between the local authorities and the central government represented by the Regional Commissioner and the Minister. The central government also seems to have overriding powers over local authorities. If the aim was decentralization and democracy, this position needs to be reappraised”

NB: Refer, Section 90(3) (4)\ of The Local Government (Urban Authorities) Act [Cap. 288, RE: 2002], and Sections152-180 of The Local Government (District Authorities) Act [Cap.287,RE:2002).

CONTROL OF THE ADMINISTRATIVE POWER TO MAKE DELEGATED LEGISLATIONS

	INTRODUCTION
· Parliamentary supremacy and sovereignty
· Doctrine of check and balances
I. PARLIAMENTARY OVERSIGHT
In Tanzania, the National Assembly controls Delegated Legislation by stipulating parameters or the ambit in the Principal legislation within which the enactment (Delegated Legislation) should confine itself. There are two ways of which a Parliament exercises power over Delegated Legislations, i.e. direct and indirect control.

 	DIRECT CONTROL
(a) Laying regulations or by-laws before the National Assembly.
Under this method, the National Assembly scrutinizes directly Delegated Legislations made by delegated individuals or bodies by requiring laws made to be laid before it for approval or rejection (disallowance). Here the parliament can do the following (depending on the conditions set by the enabling Act):-
 		
		Negative resolution procedure
This is a common form of control which may or may not involve a motion of annulment. A Delegated Legislation become law with acquiescence (agreeing by silence) i.e. without a debate or a vote (but may be opposed by a Member of the National Assembly). Usually, the Delegated Legislation is laid before the National Assembly in draft for a certain period, and on the expiration of such time without being disapproved by the same becomes a law. Orit may be laid before the National Assembly after it is made (before it comes into force), but will be revoked if the same passes are solution annulling it within a certain period of time. Therefore, if there is no motion of annulment in the National Assembly within the statute-specified time the Delegated Legislation becomes a law.

NB: Section 38(1)(2) of  Cap. 1 provides that, “(1) All regulations shall be laid before the National Assembly within 6 sitting days of the National Assembly next following publication of the regulations in the Gazette.(2) Notwithstanding any provision in any Act to the contrary, if the National Assembly passes a resolution disallowing any regulations of which resolution notice has been given within 14sitting days of the National Assembly after such regulations have been laid before it or if any regulations are not laid before the National Assembly in accordance with subsection (1),such regulations shall cease to have effect, but without affecting the validity or curing the invalidity of anything done or of the omission of anything in the meantime.”

 Affirmative resolution procedure
There are Delegated legislations which require a positive approval of the National Assembly to become law. These kinds of Delegated Legislations are less common in law making process. The affirmative resolution is used where the delegated legislation may be more controversial especially one which relates to financial matters. These procedure is carried before a Delegated Legislation is made (i.e. in draft form) or after it is made but before coming into force or after it is made and has come into force but it cannot remain in force for longer than a specified period. The National assembly must expressly approve them to become law. The National Assembly has to vote for the Delegated Legislation to become law.
NB: The National Assembly does not amend statutory instruments laid before it, but merely scrutinize them prior to their enactment/promulgation or after enactment to allow drafting errors to be corrected.

(b) Supervision by Parliamentary Committees
This is done by a special select Committee charged with the function to oversee delegated legislation. Such Committees are formed when the envisaged Delegated Legislation relate to issues of public policy or interest.

(c) Government Ministers are accountable and can be questioned by the National Assembly.
NB: Refer the principle of “Ministerial Responsibility” (Individual and Collective Responsibility).

INDIRECT CONTROL
The National Assembly or House of Representatives, usually sets pre-conditions (either substantive or procedural) upon individuals or bodies making Delegated legislation must adhere to.

(a) Publication (antecedent and subsequent publicity) 
Here the enabling Act may require either publicity of the proposed Delegated Legislation (in draft) or publicity of the same after it comes into force (or both)
NB: Section 37(1)(a)(b)of  Cap. 1 provides that, Examples:
“(1) where a written law confers power to make subsidiary legislation, all subsidiary legislation made under that power shall, unless the contrary intention appears–(a) Be published in the Gazette;
Section 19(2) of The Armaments Control Act (CAP. 246, RE: 2002),
Section 33(2) of The Arms and Ammunition Act (CAP. 223, RE: 2002)
Sections 90(5) of The Local Government (Urban Authorities) [CAP 288R.E 2002]

(b) Statutory Consultation
Here the enabling Act requires an individual or body enacting Delegated Legislation to seek/have audience with people (area) or organisations which is likely to be affected by a Delegated Legislation. Examples:
Section 62 of The Universities Act [Act No. 5 of 2005] obligates the Minister to consult the Tanzania Commission for Universities before making regulations.
Section 78(1) of The Education Act (Cap. 353, RE: 2002) requires the Minister to make regulation after consultation with the Educational Advisory Council.
Section 92(2) of Cap 288 “Where the Minister proposes to invoke the power conferred by section 91 to make uniform by-laws in respect of all or a category of urban authorities, he shall, at least two months before making the by-laws by notice published in the Gazette and in any national newspaper or, as the case may be, any newspaper circulating in the area of the urban authorities or category of urban authorities proposed to be made, give notice of his intention, indicating the precise purport of the intended by-laws, and shall call upon all interested authorities affected, and  persons within the area of jurisdiction of those urban authorities, to lodge any objections in writing with him in a manner and within such time as may be prescribed; and an urban authority may request that it be permitted to appear and be heard by the Minister”.
(c) Statutory subject matter and content 
The enabling Act may also list matters which the Minister or body making Regulations or by-laws may enact upon. E.g. Section 19(1) (a)-(h) of  The Armaments Control Act [CAP. 246, RE: 2002], Section 33(1) (a)-(j) of The Arms and Ammunition Act [CAP. 223, RE: 2002].

(d)  National Assembly’s sanction over Administrative Orders. 
For instance, the President’s proclamation of the state of emergency under Article 32(1)-(3) of the Constitution must be supported by a resolution (votes) of not less than two thirds of all members of the National Assembly.

· MISCELLANEOUS
· Rationale of Parliamentary oversight
To monitor powers which it has delegated.
· Status of the Delegated Legislation after the enabling/empowering Act is repealed.
Repeal of an enabling Act does not nullify instruments made therein; save where the repealing Act expressly (or by reasonable implication) nullifies the same or such instruments are inconsistent/irreconcilable with the repealing Act.
Section 33 of Cap. 1 provides that (1) Where an Act–(a) repeals an Act and substitutes other provisions; or (b) repeals and re-enacts an Act, with or without modification, any subsidiary legislation made under the repealed Act and in operation immediately before the commencement of the repealing Act shall, so far as it is consistent with the repealing Act, continue in operation and have effect for all purposes as if made under the repealing Act.(2) Subsidiary legislation which continues in operation under subsection (1), may be amended or repealed as if it has been made under the repealing Act.
Case
Diamond Motel Ltd. v. Jasper School Board (1977) 2 A.R. 586 (T.D.) held that regulations or orders, made under a repealed statute, remain in force where other provisions are substituted byway of amendment, revision or consolidation. Normally, ‘the saving/transition provision’ in the repealing Act will provide the status of instruments made under the repealed Act. 
For example, The Law of the Child Act (Act No. 21 of 2009) under section 160(1)(a)-(e) inter alia, repeals the Affiliation Act; the Adoption Act; the Day Care Centres Act; the Children and Young Persons Act; and the Children Home (Regulation) Act. 
However, Sub-sections 2(c) (d) of section 160 retains Delegated Legislation made under repealed laws by providing that;
“(c) All rules made under the provisions of the repealed laws shall be deemed to have been made under this Act and shall remain in force and have effect until replaced in accordance with the provisions of this Act; and (d) All orders, notices, by-laws, directives given or anything given or made by a person authorized as such by an officer so authorized to give or make orders, notices, by-laws, directives given under the repealed Acts shall he deemed to have been made under this Act and shall remain in force and have effect until amended or withdrawn under this Act”.

II. JUDICIAL OVERSIGHT OF DELEGATED LEGISLATION
Court’s reasons for nullifying Delegated Legislation
There are several grounds upon which courts can review quasi-legislative powers of administrators. Usually, courts control delegated legislations through judicial review (by employing the doctrine of ultra vires ). The doctrine of ultra vires comes into play where the legislating body (person) sidestep procedures or substantive matters provided in the Enabling Actor other laws of the land, thus the concept procedural and substantive ultra vires. Now, let us look at the specific grounds which form part and parcel of the doctrine of ultra vires;
a) Where a delegated legislation is inconsistent with any written law of the land (i.e. enabling/parent Act, other principal legislations, or the Constitution.
Read; Article 64(4) of the constitution
Section 36(1) of Cap 1
Kanji v. Tanga township Authority (1940) 1TLR 339
Powel v. May [1946] K.B 330
b) Where the enabling/parent Act is Unconstitutional, therefore delegated legislations made there under becomes invalid.
NB: repealing of an enabling Act does not invalidate delegated legislation made there under see Section 33 of CAP 1
c) Where the delegated legislation was not made by the authorised person or body (i.e. the rule against sub-delegation of public powers/exercise of power by a wrong person).
Read: Blackpool corporation v. Locker [1948] 1ALLER 85
	Maxim: delegatus no potest delegare
	Remtula Gulamani v. R (1936) 1 TLR 203
d) Where a delegated legislation has retrospective effect.
Read: Howell v. Falmouth Boat Construction Co. Ltd (1951) 2 ALLER 278
e) Where a delegated legislation is made without consultation of affected interests (failure to consult).
Read: Rolo v. Minister of Town & Country Planning [1948] ALLER 17 
f) Where a delegated legislation is made without being publicised or gazetted (failure to publicise).
Read; section 37(1)(a) of CAP 1
	Johnson v. Sargant [1918] 1KB 101
g) Where there is a failure to lay a delegated legislation before the national assembly
Read; section 38 of CAP 1 RE 2002
h) Where a delegated legislation is unreasonable, uncertain or ambiguous 
Read: kruse v. Johnson (1898) 2QB 91
i) Where the power to make a delegated legislation is exercised mala fidely(in bad faith)

ADMINISTRATIVE DISCRETION AND ITS CONTROL

Administrative discretion:
Due to complex nature of administration in welfare state, different functions are performed by administration. However, it is equally true that it may not always act judicially. It might act purely as an administrative authority and while acting so, it might enjoy ample discretion.  

As mentioned earlier in a social welfare state the administrative authority assumes a variety of powers vested with vast amount of discretion. Where it has been given the legislative power in form of delegated legislation its powers may be controlled either via parliamentary or judicial control. Where it is endowed with judicial and quasi judicial powers there can as well be some control as per the constitution under the doctrine of judicial review. 

The problem/difficulty may be observed when such powers are neither legislative nor quasi judicial and it is really difficult to control/regulate the powers and discretion of the administration.[ e.g. formulation of  policy and its execution] this is not completely free from statutory control for there are number of mechanisms which might provide degree of control such as parliamentary responsibility, specific legislations where the government requires certain powers in addition to what it has under the existing laws and where the executive activities would encroach the private rights. An appropriate act/ legislation where a residual power involves expenditures as no money could be withdrawn from consolidated fund without sanction of the legislature.

Administrative law is dominated by the term discretion. Administrative agencies make many kinds of decisions involving a wide variety of issues; the resolution of a number of these issues emerges through the exercise of discretion. The term discretion, then, often defines the function of the agency and describes the role of the reviewing court.

Discretion may best be defined as the power to make a decision that cannot be determined to be right or wrong in any objective way. It may as well be defined as the freedom or authority to make judgments and to act as one sees fit i.e. to say free exercise of power as regards the ability to choose from different ways to achieve a particular goal/result. Administrative discretion would mean choosing from various available alternatives but with reference to rules of reasons and justice and not according to person whims.

Invariably, in all jurisprudence system, it is an accepted norm that the courts will not interfere with the action pursued by such authorities in exercise of their administrative discretion. It cannot be expected of the courts to have the time and competence to judge each and every matter, let alone substitute its wisdom for that of the authority concerned. This does not mean that the courts will not interfere at all. They will not allow discretionary power to assume the grab of arbitrary power. The courts will have to ensure that discretion is exercised strictly within the conditionality’s laid down by the law while exercising such discretion.

Administrative systems that employ discretion are designed with the agencies, not the courts, having the primary decision making responsibility. As a result, the judicial attitude when reviewing an exercise of discretion must be one of restraint, often extreme restraint.

Meaning of judicial review

The term judicial review ‘has different meaning and scope in different jurisdictions. For example, in the United States, judicial review refers to the power of a court to review the actions of public sector bodies in terms of their lawfulness, or to review the constitutionality of a statute or treaty, or to review an administrative regulation for consistency with a statute, a treaty, or the Constitution itself.

Broadly speaking, the term judicial review may have the following two meanings: ―Higher court‘s review of a lower court‘s (or an administrative body‘s) factual or legal findings‖ or ―Supreme Court‘s power to decide whether a law enacted by the legislature is constitutional or not.‖

But in the United Kingdom‘s context, the term judicial review refers to the power of the judiciary to supervise the activities of governmental bodies on the basis of rules and principles of public law that define the grounds of judicial review. It is concerned with the power of judges to check and control the activities and decisions of governmental bodies, tribunals, inferior courts….
Judicial review is a procedure in English Administrative Law by which English courts supervise the exercise of public power. A person who feels that an exercise of such power by, say, a government minister, the local council or a statutory tribunal, is unlawful, perhaps because it has violated his or her rights, may apply to the Administrative Court (a division of the High Court) for judicial review of the decision

However, appreciating the differences concerning the meaning of judicial review among jurisdictions, for the purpose of this discussion, the term judicial review is taken in its narrow sense: it meant the power of the court to supervise/ control the legality of the powers of administrative agencies. Judicial review is the exercise of the court‘s inherent power to determine whether an agency‘s action is lawful or not and to award suitable relief. Judicial review is a fundamental mechanism for keeping public authorities within due bounds and for upholding the rule of law (Wade & Forsyth, PP. 33-34)

The primary purpose of judicial review is to keep government authorities within the bounds of their power.
So to say judicial review is one of the mechanism by which a relatively open organ of the state can bring into light and to some limited extent redress the abuse of power and authority committed by administrative organs of the state and its officials.

Judicial review vs merit review (appeal) 
In terms of purpose and scope, merits review of an agency‘s decision is different from judicial review (technical review). As was stated somewhere else, the purpose of merits review action is to decide whether the decision which is being challenged was the correct and preferable ‘decision. If not, the reviewing body can overrule such decision and substitute it with a new decision it deems correct and preferable ‘under the given circumstance. The issue in merits review is to test whether decision complained is right or wrong‘. The process of merits review will typically involve a review of all the facts that support a decision. Merits review is said to be the sole responsibility of the executive, because the person or tribunal conducting the review stands in the shoes‖ of the original administrative decision maker
As practices of different countries indicate, the power to conduct merits review of an agency‘s decision may be conferred to a court (in the form of appeal), a special tribunal, or a general administrative tribunal.

Whereas, judicial review is a technical review; while reviewing an agency‘s decision, the court is concerned with the legality or illegality of the decision under review. If the court finds out the decision is legal, it will not do anything on it even if the decision deems incorrect in terms of preference. But if the court finds out the decision against which review is sought is illegal or ultra vires, it can set it aside and order the concerned agency to reconsider the decision based on the directions of the court. The reviewing court does not substitute its own new decision in place of an agency‘s invalidated decision on account of illegality

Judicial review should therefore not be confused with an appeal as an appeal is a procedure which exists only under a particular statute. An appeal allows a statutory body to decide the whole matter again unless the particular statute or agreement sets limit on the grounds of appeal. Judicial review is concerned with ensuring that the legal standards are complied with. The appellate power may be exercised by any organ depending on the wording of the statute or agreement it might be the court, tribunal, minister or any other person but a claim for judicial review in most jurisdiction is possible only in High Court (Alder john 2005:361). 
Unlike merits review which is statutory in origin, the source of judicial power is not statute; statutory authority is not necessary the court is simply performing its ordinary functions in order to enforce the law. The basis of judicial review, therefore, is common law (Wade & Forsyth, P.34) However, it has to be noted here that, although a statutory empowerment may not be necessary to exercise judicial review, this power can be taken away from the court by a statute

On appellate decision might be substituted with an appropriate decision but in judicial review proceedings the court cannot substitute the decision itself but must send the matter back to the decision maker with instruction as to its legal duties. Thus, The fundamental principle of judicial review is that ―all power has its limits,‖ and when administrative decision-makers act outside of those limits, they may be restrained by the judiciary. Judicial review does not prevent wrong decisions; it, instead, prevents them from being made unjustly (Justice Peter McClellan, p.4).

The Legal Bases of the Power of Courts to Supervise Administrative Action 

In Tanzania the High court reviews the decision of administrative bodies and exercises supervisory jurisdiction. Reading the provision of section 2(2) of the judicature and application of laws act one should see that the High Court exercises jurisdiction in conformity with the substance of the common law, doctrine of equity and with the powers vested in and according to the procedure and practice observed by and before the courts of justice in England (Wade & Forsyth, P.34).  The procedures and practice governing application for judicial review is therefore governed by common law and the practice and procedure obtained in England on the date of reception.

Also the constitution provides for a base for judicial review as article 108 establishes the High court of Tanzania as the superior court of record with unlimited jurisdiction. 108(2) gives the court the general jurisdiction in any matter which in accordance with legal traditions and conventional practices obtained in Tanzania is to be dealt with by the High Court. 

See also the provision of Article 13(6) (a) on the right to Appeal or ‘any other legal remedy’- this encompasses reasonably judicial review.

Therefore on review the court is concerned with two major question as opposed to appeal, thus, whether the authority exceeded its powers; and, whether it has abused the powers (this includes the assessment as to whether the administrative body on the exercise of its discretion adhered to proper procedures.

Grounds for Judicial Review
There is no general agreement on how to classify the grounds for judicial review and text books have adopted different approaches. The grounds themselves are such that broad, overlapping, and vague. However generally by grounds of judicial review a reference has to be made to defect(s) the presence of which enables the court to intervene in administrative decision. In some books you may see grounds categorized as, (a) ultra vires doctrine, (b) principles of natural justice and (c) error of law on face of records.  In some books the category is made on the basis of Lord Diplock’s classification on Council of Civil Services Unions v. minister for the Civil Services(1985)AC374 under the three heads of (a) Illegality, (b) Irrationality and (c) Procedural impropriety.
The following is the checklist for the grounds for judicial review:
· Illegality 
· Narrow ultra vires or lack of jurisdiction in the sense of straying beyond the limits defined by the statute

The simple proposition that a public authority may not act outside its powers (ultra vires) might fitly be called the central principle of administrative law. The juristic basis of judicial review is the doctrine of ultra vires (Wade & Forsyth, p.35). In its reviewing capacity the court is essentially looking at whether a decision- making body has acted ultra vires or intra vires. The term ultra vires means without power, while intra vires means within power. If a decision-making body acts ultra vires the reviewing court has the discretion to intervene (Cumper, p.291.), From the opinions of the authorities cited above, one can infer that the term ultra vires in administrative law context refers to decisions passed by administrative authorities without having the requisite power or in excess of the limits of the power conferred upon them. An administrative decision may be rendered ultra vires due to substantive or procedural issues affecting the decision.

The term substantive ultra vires refers to the substantive defects of the decision as contrasted to the procedural irregularities. In the strictest sense of the term, an administrative decision is said to be ultra vires in terms of substance where the decision maker exceeds the power duly entrusted to him/her in the public interests or where the subject matter of the decision falls outside the jurisdictional limit of the decision-maker. This goes in line with the principle that says each power has its own legal limits. Thus, where the decision maker passes decisions on matters falling outside the boundary of his statutory powers, there comes what we call substantive ultra vires in the narrow sense of the term. The underlining principle behind substantive ultra vires is that every power entrusted in the public interest has its own limits. So, when the decision-maker renders a decision that exceeds the power conferred upon him, it can be attacked through the forum of judicial review

The phrase procedural ultra vires refers to a decision passed disregarding mandatory (formal) procedural requirements. Procedural requirements could be obligatory (need strict compliance) or directory (provide direction to the decision-maker to be followed in at the discretion of the decision-maker in appropriate cases). Where there is a statutory procedure that dictates a course of an administrative action to be taken based on the established mandatory formal requirements, non observance of these requirements rendered the decision procedurally refers to ultra vires.

· Errors of law/errors of facts
As a general rule, errors of fact made by the primary decision-maker are not to be corrected by a court. They are accepted as errors within the jurisdiction of the administrative decision-maker, and as such he or she is entitled to make them. Factual issues are typically issues that go to the merits of a decision, not to its legality. Jurisdictional facts are different. Whether or not a decision-maker does or does not have jurisdiction to make, a decision is a question of law and open to judicial review. (McClellan, p.7) A decision-maker who erroneously interpreted the law as providing a power that did not exist was said to have made a ‗jurisdictional error of law‘. An error of fact can also be challenged if the error is jurisdictional. A jurisdictional error of fact occurs where the existence of a particular state of affairs is a condition precedent to a decision-maker actually having jurisdiction, (Cumper, pp. 302-303)

Jurisdictional error of law arises when, due to the wrong interpretation of the law, the decision maker exercises a power over a subject matter that actually did not fall under his jurisdiction. But jurisdictional error of fact happens while the decision-maker assumes jurisdiction over a subject matter in the absence of a certain fact that is set as a condition precedent to assume such jurisdiction. In short, jurisdictional error is one of the species of ultra vires that may give rise to judicial review

Broadly speaking, errors of law can be classified into ‗errors going to jurisdiction‘ (jurisdictional errors of law) and errors of law ‗within jurisdiction‘. According to Cumper, prior to the case Anisminic Ltd v Foreign Compensation Commission [1969] 2 AC 14, there was an important distinction between errors of law ‗going to jurisdiction‘ (jurisdictional errors of law) and errors of law ‗within jurisdiction‘ (errors of law on the face of the record). As was stated in the preceding sub-section, jurisdictional error of law refers to a decision made without power (ultra vires) due to the wrong interpretation of the law

But an error of law ‗within the jurisdiction‘ is the type of error made by a decision-maker who errs in law whilst exercising powers which have been conferred on him/her. This type of error will not automatically render the decision ultra vires. The courts have discretion to intervene if the error of law appeared on the record of the decision. However, in Anisminic Ltd v foreign compensation, the House of Lords decision renders the distinction unnecessary in most cases. Their lordship decided that errors of law could be treated as going to jurisdiction, even when there had been an error made in the process of exercising power conferred, rather than an error in deciding whether the power had actually existed.
In R v Northumberland Compensation Appeal Tribunal, ex parte shaw [1952] 1 KB 388, a statute provided that all hospital employees who had been made redundant should be paid compensation. The amount of compensation was to be calculated not merely on the basis of the length of service in a particular hospital, but it was also to include periods of employment in any other local government service. The amount of compensation awarded by the Appeal Tribunal in this case reflected only the period of employment in the hospital and ignored previous service in other local government departments. The basis of the calculation was included on the record of the tribunal‟s decision. The decision was therefore quashed.

· Wide ultra vires, in sense that administrative authority takes into concern irrelevant factors or fails to take relevant factors into account.

As Cooke J pointed out in the case Ashby v. Minister of Immigration [1981] 1 NZLR 222 at 224, considerations may be obligatory i.e. those which the Act expressly or impliedly requires the Minister to take into account and permissible considerations i.e. those which can properly be taken into account, but do not have to be (Cited in Wade & Forsyth, p.381.) Where the decision-maker fails to consider those obligatory considerations expressed or implied in the Act, the decision has to be invalidated. Whereas, in the case of permissive considerations, the decision-maker is not required to strictly abide to such considerations. Rather, the decision-maker is left at discretion to take the relevant considerations having regard to the particular circumstances of the case by ignoring those irrelevant ones from consideration. According to Cane, the number and scope of the considerations relevant to any particular decision or rule will depend very much on the nature of the decision or rule.

· Irrationality/unreasonableness 
· ‘Wednesbury’ unreasonableness 
Discretion may be structured by providing that it should be exercised ‗reasonably‘ –this gives the decision-maker a degree of freedom because people may fairly disagree about what is reasonable, but it rules out certain results as unacceptable. (Id.) Despite the difficulties to demarcate the line between reasonable decision and its antithesis- unreasonable, there is a consensus in the common law world that when a decision-maker reaches a decision that no reasonable person would have made, it can be well taken as a ground for judicial review. In R v Greenwich London Borough Council, ex parte Cedar Holdings [1983] RA 17 it was held that a decision is unreasonable if it is the kind of decision that is so outrageous that no right thinking person would support it.
In Wednesbury case, a case involving a decision to deny access to a movie theatre to youngsters on Sunday, presumably to preserve their moral health, in refusing to interfere with the decision, Lord Greene MR noted that there was considerable overlap between many of the grounds of review that fell within the rubric of ―unreasonableness.‖ In words which have been repeated by countless judges on many occasions his Lordship said:
It is true that the discretion must be exercised reasonably. Now what does that mean? Lawyers familiar with the phraseology commonly used in relation to exercise of statutory discretions often use the word „unreasonable‟ in a rather comprehensive sense. It has frequently been used and is frequently used as a general description of the things that must not be done. For instance, a person entrusted with discretion must, so to speak, direct himself properly in law. He must call his own attention to the matters which he is bound to consider. He must exclude from his consideration matters which are irrelevant to what he has to consider. If he does not obey those rules, he may truly be said, and often is said, to be acting „unreasonably.‟ Similarly, there may be something so absurd, that no sensible person could ever dream that it lay within the power of the authority. Warrington LJ in Short v Poole Corporation [1926] Ch 66 at 90,91 gave the example of the red-haired teacher dismissed because she had red hair. That is unreasonable in one sense. In another sense it is taking into consideration an extraneous matter. It is so unreasonable that it may be described as being done in bad faith; and, in fact, all these things run into one another. (Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223 p. 229) 
This ground came to be known as Wednesbury unreasonableness. It is important to emphasis Lord Green‘s words that state ―something so absurd that no sensible person could ever dream that it lay within the power of the authority.‖ Lord Green stated further: ―It is true to say that, if a decision on a competent matter is so unreasonable that no reasonable authority could ever have come to it, then the courts can interfere. 
An authority has listed the following other types of cases where administrative decisions have been set aside for Wednesbury unreasonableness: 
a) Where a decision is devoid of plausible justification. 
b) Where a decision-maker has made an erroneous finding of fact on a point that is fundamentally important in the case. 
c) Where the decision-maker has failed to have regard to departmental policy or representation. 
d) Where the effect of the decision is unnecessarily harsh. 
e) When the decision-maker has failed to give genuine, proper or realistic consideration to a matter. (Beazley, ―The Scope of Judicial Review‖, cited in McClellan, Id.) 
f) Where there are demonstrable inconsistencies with other decisions. 
g) Where there is discrimination without a rational distinction 

· Proportionality 
Proportionality, requires the court the action taken was really needed as whether it was within the range of course of action that could reasonably be followed.
The concept of proportionality has its origin in the civil law of continental Europe. It takes whether: 
(i) The legislative objective is sufficiently important to justify limiting a fundamental right; 
(ii) The measures designed to meet the legislative objective are rationally connected to it; and 
(iii)    The means used to impair the right or freedom are no more than is necessary to accomplish the objective (de Freitas v Permanent Secretary of Ministry of Agriculture, Fisheries, Lands and Housing [1999] 1 AC 69 at 80).


First, the doctrine of proportionality may require the reviewing court to assess the balance which the decision maker has struck, not merely whether it is within the range of rational or reasonable decisions. Secondly, the proportionality test may go further than the traditional grounds of review inasmuch as it may require attention to be directed to the relative weight accorded to interests and considerations. Thirdly…the intensity of the review…is guaranteed by the twin requirements that the limitation of the right was necessary in a democratic society, in the sense of meeting a pressing social need, and the question whether the interference was really proportionate to the legitimate aim being pursued

· Breach of natural justice/  Procedural impropriety
NATURAL JUSTICE:
· The term signifies certain fundamental rules of judicial procedure. It has been defined to mean “fair play in action” according to Lord Widgery, “the principles of natural justice were those fundamental rules, the breach of which will prevent justice from being seen to be done”. Natural justice has meant many things to many writers, lawyers and system of law. 
· Every administrative decision which has civil consequences against a citizen of a State the authority making such a decision is under obligation to record reasons because fairness or fair play should be treated as fundamental principles of good-administration to check the abuse or misuse of power vested in a modern state.
· In Tanzania for instance the  court had stated in Donald Kilala v. Mwanza District Council [1973] LRT 19 that;
“As it can be seen, there is nothing mysterious about natural justice. It is just fair play. These are rules of wise. The rule of fair play is not entirely of foreign origin. The Baganda have a saying… ‘Do not decide the girl’s case until you have heard the boy’s’….”
· Concept of natural justice
· The concept of natural justice has undergone a great deal of change in recent years. Rules of natural justice are not rules always embodied in a statute or in rules framed therein. They may be implied from the nature of the duty to be performed under a statute. What particular rule of justice should be implied and what is its context should be in a given case must depend to a great extent on the fact and circumstances of the case, the framework of the statute under which the inquiry is held.
· Previously there was a distinction between the judicial act and an administrative act but that has withered away as today even an administrative order which involves civil consequences must be consistent with the rules of natural justice. The expression civil consequence in its wide application will include everything that affects a citizen in his civil life.
· Principles of natural justice
· Principles of natural justice are those rules which have been laid down by courts as being the minimum protection of the rights of the individual against the arbitrary procedure that may be adopted by a judicial, quasi-judicial and administrative authority while making an order affecting those rights. These rules are intended to prevent such authority from doing injustice.
· Over years by the process of judicial interpretation two rules have been evolved as representing the principle of natural justice in judicial process, including therein quasi-judicial and administrative process.
· Principle of natural justice constitute the basic elements at a fair hearing, having their roots in the inherent sense of a man for fair-play and justice which is not the preserve of any particular race or country but is shared in common by all men.
· The first rule is “nemo judex in causa sua” or “nemo debet esse-judex in propria causa sua”.  That is no man shall be a judge in his own cause; this means in any cause no man can act as a judge and at the same time be a party. 
· The second rule is “audi alteram partem” That is hear the other side; this principle has its formulation from (Bosewells case (1605)6 Co. Rep. 48-b,52-a), where it was expressed  that ‘he who shall decide anything without the other side being heard, although he may have said what is right, will not have been what is right’ in other words justice should not only be done but should manifestly be seen to be done. 
RULES OF NATURAL JUSTICE
· Rules against bias
· The principle that no man shall be a judge in his own cause is an ancient principle in common law. It was developed to strengthen the public confidence in administration of justice. 
· This principle is based on the principle that justice should not only be done, but must manifestly and undoubtedly be seen to be done. It should be noted that this disqualification on the ground of bias applies essentially to all quasi-judicial bodies.
· Bias means, anything that may tend to cause a person to decide a case other than on evidence. See the case of Local Governmental Board v. Arlidge (1915) AC 120 where Viscount Haldane stated that;
“My Lords, when the duty of deciding an appeal is imposed, those whose duty it is to decide it must act judicially. They must deal with the question referred to them without bias, and they must give each of the parties the opportunity of adequately presenting the case made”
· However, there is some difficulty in defining the term bias. In some case it is said that the question should be, ‘whether there is likelihood of bias’ and in others it is stated that the test should be ‘whether there is or there was a reasonable apprehension of bias’. The later is often referred to as objective test meaning ‘ whether a reasonable man would, in the circumstances of the given case, have a reasonable fear that the applicant would not or did not have a fair and independent hearing of the issues in the case’.
· As a matter of fact, the rule that no man shall be a judge in his own cause follows from the fact that a judge must decide impartially between the parties before him, and he should have no direct interest in the subject of the inquiry which would lead him to decide the matter in favour of one of the parties. In other words, he should be impartial, neutral and free from bias. ‘Like Ceaser’s wife, he should be above suspicions’.
· Below are the kinds of bias;
· Departmental bias
The question of official bias is a very delicate one, because the rule that a man shall not be a judge in his own cause is difficult to apply to departmental adjudication by a public officer.
Bias can be easily established where there is professional, business or vocational relationship. However in departmental adjudication, necessity compels that the judge must have public interest in the matter into which he is enquiring. Therefore in such causes the question of bias cannot be completely excluded.  
· Pecuniary bias
Pecuniary bias or interest exists where the judge has a pecuniary or monetary interest in the subject matter of the litigation. Eve small pecuniary interest in the subject of the litigation will disqualify any person from acting as a judge.
· Personal bias
Personal bias exists where from kindred or relationship or any other cause the judge may have a bias in favour of or against one of the parties. The right thing in this case is to disqualify the person from acting in judicial or quasi-judicial capacity on the ground of interest in the subject matter of the proceedings; however, a real likelihood of bias must be shown. 
READ ALSO; Simeon Manyaki v. I.F.M [1984] TLR 304, Arcado Ntagazwa v. Buyogera Bunyambo [1997] TLR 242
· Rule of hearing
· The rule that no man shall be condemned unheard, or the rule of audi alteram partem involves the following propositions. Firstly, the tribunal should act in good faith; secondly, the person who is to be condemned or whose rights are to be affected must have notice of such proceedings; thirdly, he must have a reasonable opportunity to be heard. As a matter of fact, this is one of the cardinal principles of natural justice. See the case of Cowasjee (Aden) v. Cowasjee [1963]EA 84 
· Therefore a decision based on information gathered behind the back of the affected party, without giving him an opportunity to rebut that information or material, is opposed to the principles of natural justice.
· In brief the right of being heard includes the following; notice, the right of oral hearing, right to examine witness/evidence, the right to cross-examination and the right to explain things against oneself. SEE Sadik Athuman v. The Republic [1986]TLR235
· Quite often, the phrase ‘reasonable opportunity to show the cause’ as often used basically includes three things; 
· An opportunity to deny the guilty and to establish innocence
· An opportunity to cross-examine the witnesses against him and examine his own witnesses; and
· An opportunity to make his own representation as to why action should not be taken against him.
· See Ridge v. Baldwin(1963) 2ALLER 66 
· Failure to give reasons for the decision

EXCLUSION OF PRINCIPLES OF NATURAL JUSTICE
· As a matter of fact, principles of natural justice cannot be dispensed with; however, in some special cases and in some special circumstances, it can be excluded.
· Here are some of the situations in which judiciary in general and in particular has excluded the principles of natural justice; academic evaluation, confidentiality, contractual transaction, impracticability, interim action, legislative function, public interest, and statutory requirement.
Effects of breach of Natural justice
· As mentioned earlier, principles of natural justice is required to be applied in all cases. Any decision that is in violation of these principles will be vitiated.  
· According to wade: any decision that rendered in violation of natural justice is void. According to Kelson, a norm is always valid and is never a nullity; however it can be made ineffective. As far as Tanzania legal system is concern courts in various occasion has affirmed the position adopted in an English case of general medical council v. Spackman (1943) 664 that; 
“If principles of natural justice are violated in respect of any decision, it is indeed immaterial whether the same decision would have been arrived at in the absence of the departure from the essential principles of justice. That decision must be declared to be no decision” in Tanzania see DPP v. Tesha and another [1993] TLR 237 and Sadik Athuman v. The Republic [1986] TLR 235


REMEDIES FOR JUDICIAL REVIEW:
Locus standi
· It is a presumption from the democratic state that citizens have the chance to speak directly from rulers or decision makers in all matters that affects them.
· In administrative law for one to maintain a suit(prerogative proceedings) the applicant the following
a. Court has power to determine the matter
b. He applicant has interest to the matte r(read Rev. Mrikila vs. A.G[1995)TLR31)
· The doctrine of locus standi then seeks to determine if an applicant can initiate the proceedings to challenge the exercise of administrative power
· Power of the court to entertain justice must be differentiated from political forum so the courts should not entertain each and every matter brought before it save only for those matter where there is deprivation of/a threat of interference with a right or interest which the law recognizes (read Lujuna shubi balonzi vs. the trustees of CCM [1996]TLR203)
· The principles of locus stand in Tanzania are governed  by the common law principles as per provisions of s. 2(3) of JALA on the date of reception
· However one has to take a note that the question of locus standi in Tanzania is more addressed on private law than in public law as per mtikila’s case (supra) in a matter of public interest litigation the court will not deny the standing to a genuine and bonafide applicant even where he has no personal interest on the matter. (this inference is drawn from Art 30(3) and Art 26(2) of the constitution of URTZ)
· Public interest litigation is litigation in the interest of the public which is meant not to satisfy the curiosity of the people, but it is instituted with a desire that the court is able to give effective relief to the whole/section of the society.
· The relevance of public interest litigation in Tanzania cannot be over-emphasized. Having regard to our socio-economic conditions, this development promises more hope to our people than any other strategy currently in place. First of all, illiteracy is still rampant. We were recently told that Tanzania is second in Africa in wiping out illiteracy but that is statistical juggling which is not reflected on the ground. If we were that literate it would have been unnecessary for Hanang District Council to pass bye-laws for compulsory adult education which were recently published as Government Notice No. 191 of 1994. By reason of this illiteracy a greater part of the population is unaware of their rights, let alone how the same can be realised. Secondly, Tanzanians are massively poor. Our ranking in the world on the basis of per capita income has persistently been the source of embarrassment. Public interest litigation is a sophisticated mechanism which requires professional handling. By reason of limited resources the vast majority of our people cannot afford to engage lawyers even where they were aware of the infringement of their rights and the perversion of the Constitution. Other factors could be listed but perhaps the most painful of all is that over the years since independence Tanzanians have developed a culture of apathy and silence.(see mtikila supra)
· However it is a settled principle that for applicant to bring a claim on private litigation he must satisfy the requirement that;
i. His legal rights of person or properties are directly and substantially injured by administrative action
ii. If he suffered along with others, he should show that he suffered special injury over and above others
iii. If the applicant is a total stranger court will not ordinarily entertain the action
Remedies:
A claim for judicial review means a claim to review the lawfulness of an enactment or a decision, an action or failure to act in the exercise of public duty
The remedies are designed to set aside the unlawful government order and to remit the matter to the decision maker.
A citizen who is aggrieved by a public body decision has remedies available in law ranging from prerogative orders of certiorari, prohibition and mandamus. There can as well be declaratory order and injunction.
Prerogative orders
As the executive couldn’t be the final judge of its own power, the court exercises its role as the organ vested with final dispensation of justice to keep administration within its confinement of the law.
· Certiorari and prohibition
· Prevents the excessive power by public authorities 
· Issued on similar grounds but differentiated by the stages on which it could be sought
· Certiorari seeks to quash an order or decision already made/ when the matter has already been disposed of
· Prohibition issued when the matter has not been disposed of but it is been considered by the body concerned
· The certiorari order isn’t a supplement decision over the decision of administrative action
· The order for certiorari will only be issued where the matter has some element of public law remedy as this is a public law remedy: for it to be issued two requirements must be fulfilled:
i. The body must have the legal authority to determine question affecting the rights of the subject
ii. The body must have the duty to act judicially(this requirement has been extinguished as per Ridge vs. Baldwin(1988)IALLER485
· This order is not absolute there are limitations imposed by the law which are;
a. Where there is an alternative remedy
b. Where the conduct of an applicant are unreasonable

· Mandamus 
· An order issued by the court to compel administrative authority to perform a public duty imposed on it by law
· Failure to obey is a contempt of the court
· This will not lie in respect of duties of a private nature even if a body in question is created by statute
· Its available to enforce a wide range of duties and is not limited to judicial acts( see TZ Air services vs. minister for labour, 1996 and John Mwombeki v. Rc of Bukoba, 1986
· For an order of mandamus to be issued the following must be proved by the applicant
a. The applicant must have demanded performance and the respondent must have refused to perform
b. The respondent as a public officer must have a public duty to perform imposed by the law but it should not be the duty solely owned to the state
c. The duty must be of imperative nature and not a discretionary one
d. Applicant must have a locus standi, he must have sufficient interest in the matter
e. There shouldn’t be no other appropriate remedy available(Mwanza restaurant &catering association vs Mwanza municipal Director, mwalusanya J)
· It must be remembered that these remedies are issued at the discretion of the court
· Habeas corpus s 390 CPA
Applicant must prima facie show that he is unlawful detained by public authority or bodies (Sheikh Mohamed Abdulla vs RPC(1985)TLR1 and DS Yamo vs R(1985)TLR119)
ORDINARY REMEDIES
· These are basically private law remedies (injunction and declaration)
Injunction kahama mines vs minister for Minerals
a. Temporary injunction
b. Mandatory injunction
c. Perpertual injunction
Order XXXVII of the CPC, 1966(for civil suit) is not an appropriate mandate rather the constitution (Article 108) and the JALA Cap 453 s. 2(3) by virtue of common laws, principles of equity and received laws
Declaratory judgment 
Declaring the applicant right as against the public authority 
Once the declaration is made the authority may then become liable for damages/otherwise
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