OWOLABI’ S CIVIL LITIGATION NOTES; 2016/2017 ACADEMIC SESSION
WEEK 3
SCOPE OF CIVIL LITIGATION
CLASS 1
CIVIL LITIGATION covers adjectival laws (procedural laws): the scope covers/includes issues of: Jurisdiction, parties, commencement of proceedings, interlocutory applications, pleadings, pre-trial issues, trial, judgment, appeals, enforcement of judgment, irregular/special procedures like election petitions, recovery of premises, matrimonial causes, fundamental human rights enforcement procedures, company proceedings etc.  
It is worthy of note that Rule 15(3)(d) of the Rules of Professional Conduct for Legal Practitioner, (RPC) 2007 indulges a legal practitioner to inform a client on the available option of Alternative Dispute Resolution (ADR) mechanisms prior to litigation or before continuing the litigation on the client’s behalf. 
Please note that the civil procedure rules of the court in Lagos and Abuja permit the judge to encourage the parties after due information and consent to use alternative dispute resolution before resorting to litigation or before the conclusion of litigation. See Order 17 Rule 1 High Court of the Federal Capital Territory Abuja (Civil Procedure) Rules, 2004 and Order 25 Rule (1) (2) (c) High Court of Lagos (Civil Procedure) Rules 2012. See also sections 35- 37 of the Magistrates’ Court Laws of Lagos State
ALTERNATIVE DISPUTE RESOLUTION:
This is a mechanism used to settle disputes out of court before and during the course of the litigation. ADR can be court connected or non-court connected. There are mediation centres throughout the federation. There is a Multi-Door Court-House in Lagos and Abuja with different ADR mechanisms available therein. Parties can decide to approach the Multi-Door Courthouses themselves and the court can also order or refer the parties to the ADR centres. Summarily, ADR is now entrenched in our judicial system. ADR mechanisms include Arbitration, Conciliation, Mediation, Negotiation, Hybrid Processes (combination of the procedures/processes e.g. Negmed, Arbconc etc.), Early Neutral Evaluation, Mini Trial, Etc. 	Comment by OWOLABI: This happens when a judge is invited to a private place, he listens to the two parties and gives a judgement/ruling on their dispute.
ADVANTAGES OF ADR: 
1. it’s  generally faster, 
2. its saves time
3. its cost effective compared to litigation, 
4. matters are settled by the parties themselves, 
5. parties can chose their arbitrators/judges, 
6. Parties can in certain circumstances, choose their venue therefore, it ensures convenience of venues. 
7. it preserves the relationship between parties, 
8. it’s less formal, 
9. It is a win-win situation therefore, parties are happier.
10.  its ensures confidentiality,
11. It eases the litigation process 
12. It helps to decongest the court.
DISADVANTAGES:	Comment by OWOLABI: CLARBT: case law is limited sometimes to bindingness and revenue though appellate remedies may be reopened 
· It hinders the development of case law, 
· It cannot be used in some matters; therefore, it has limitations.
· It may sometimes not be binding and therefore enforceability would be a problem. 
· It may reduce the revenue of the government in certain circumstances
· It lacks appellate remedies. 
· It may reopen the case and this time becomes timewasting. 
LIMITATIONS TO ADR:
1. Generally, it is not applicable to criminal matters i.e. not applicable in non-compoundable offences. Exception- if it has been encapsulated in the criminal system to fast track the issue it may be applicable. See for example the Magistrate Courts Laws of Lagos State 2009, section 37 on the applicability of reconciliation in criminal cases in Lagos State. 
2. It cannot be used in the Enforcement of Fundamental Human Rights. 
3. It cannot be used in Election petition cases. 
4. It cannot be used when matters are of utmost urgency and the other party need not be put on notice (Ex-parte applications)
5. It is not employable in Matrimonial causes: when the marriage has broken down irretrievably. 
6. It is not employable when there is need to interpret the constitution
7. It is not applicable for cases of Judicial review
8. It is not useful when parties need to seek injunctive reliefs or declaratory reliefs or declaration of rights.  
CLASS TWO:
SOURCES OF CIVIL LITIGATION
1. CONSTITUTION OF THE FEDERAL REPUBLIC OF NIGERIA (CFRN) 1999: it is the grundnorm, it is from it all laws, and rules derive their validity and authority. It creates the fundamental enforcement rules giving the CJN the power to do so, see section 46 (3) CFRN. All the courts (courts of record) have their jurisdictions prescribed by the CFRN. See section 6(5) CFRN on the list of superior courts of record. 
2. STATUTES CREATING THE COURT: these statutes empower the court to sit over matters litigated before it e.g. the Supreme Court Act, Court of Appeal Act, Federal High Court Act and the High court laws of each state. 
3. RULES OF COURT: each court has it governing rules of civil procedure stating the ways; manners the proceedings in courts are daily. The heads of the Courts in each category make these rules. 
a. The Chief Justice of Nigeria makes the Supreme Court’s rules (by virtue of section 236 CFRN). 
b. The President of the Court of Appeal makes the rules for the Court of Appeal (section 248 CFRN). 
c. The Chief Judge of the FHC (by virtue of section 254 CFRN) makes the Federal High Court rules. 
d. The President of the National Industrial Court (by virtue of section 254F (1)) makes the National Industrial Court Rules. 
e. The CJ FCT High Court (by virtue of section 259 CFRN) makes the High Court rules of HC FCT. 
f. The rules of practice and procedure of the Sharia Courts of Appeal (of both the FCT and the various states) are made by the Grand Kadis of those courts see sections 264 and 279 CFRN respectively. 
g. The rules of practice and procedure of the Customary Courts of Appeal (of both the FCT and Various states) are made by the Presidents of the courts see sections 269 and 284 CFRN respectively. 
h. Lastly, the CJs of the High court of various states make the rules of practice and procedure of the Court see section 274 CFRN. 
4. SPECIAL STATUTES/ OTHER STATUTES: e.g. Electoral Act, Admiralty jurisdiction Act, Evidence Act, Companies and Allied Matters Act, TRADE DISPUTE ACT, The Sheriff & Civil Process Act, Cap S6 LFN 2004, etc. 
5. DECISIONS OF SUPERIOR COURTS: By the principle of stare decisis, they become sources of civil litigation; they are called case laws or principles of judicial precedents.
6. PRACTICE DIRECTIONS: they are not enactments or laws but are just guiding rules and directives. They are supplementary rules made by the head of the court to ease the process in litigation in those areas not covered by the rules of the court. Bello JSC (as he then was) defined Practice Direction in the case of UNILAG v. AIGORO (1984) 11 SC 152 at 159 as follows:
“a direction given by the appropriate authority stating the way and manner a particular rule of court should be complied with, observed or obeyed”. Practice directions have the force of subsidiary legislations. Where there is a conflict between practice direction and the rules of court, the rules of court prevail. Where there are inadequacies or lacuna in our rules, the court is to do substantial justice between the parties concerned. Section 2 CIVIL PROCEDURE LAW (LAG) 2004.
Also, note that where the statute creating the court is in conflict with the rules of the court, the statutes prevail.
THE RELEVANCE & APPLICATION OF ENGLISH RULES OF PRACTICE & PROCEDURE
Before now, all the rules have the provision that the court can resort to the English rules of practice and procedure in cases where there are lacunae in our laws or rules. In the present law or rules, to enable the court make recourse to any law that can lead to the substantial justice between the parties concerned express procedures are given. See Section 2 Lagos State Civil procedure law cap H4 2004 and see Order 45 R 13 and Order 1 rule 1(3) Lagos High Court (Civil Procedure) Rules 2012. See also the case of Management Enterprises ltd v Otusanya (1987) 2 NWLR pt. 55 179	Comment by OWOLABI: Whether a dead person can be sued: the supreme court applied the rules of the Supreme Court of England.
However, in the Abuja Rules Order 1 Rule 3 provides for proceedings to be commenced by originating motion or petition: it states further that proceedings may commence by originating motion or petition where these rules or any other written law provide.   
N.B: it is therefore concluded; that it is possible for the court to make recourse to English rules since the court was given discretionary powers to adopt the procedure that will enable substantial justice between the parties concerned in the case or any rules of procedure of any other written law. 
ESTABLISHMENT, COMPOSITION, AND CIVIL JURISDICTION OF THE COURTS
Meaning of jurisdiction: The power of the court or the authority of the court to adjudicate or deal with a matter brought before it. It is the enabling Act or the Statutes creating the court that determines the scope and power of the court. MADUKOLU V. NKEMDILIM (1962)2 NSCLR
JURISDICTION CAN BE :( TYPES)
1. Limited or unlimited (as at today under the 1999 Constitution no court has an unlimited jurisdiction though it was obtainable before 1993, courts now have original, appellate and limited jurisdiction).
2. Constitutive jurisdiction: (this relates to the number of judges needed to constitute the court in a particular matter e.g. the Supreme court must be constituted by a minimum of 5 Justices in ordinary appeals, but in a case where it hears cases of the interpretation of Constitution, fundamental human rights or sitting in its original jurisdiction it must be constituted by seven justices )
3. Territorial/Geographical Jurisdiction: (for State High Courts they are restricted to their states. See OGBUANYINYA v OKUDO (1979) 6-9 SC p. 32 … the judge was elevated before giving judgement in the high court to the Court of Appeal. The court held that the court was not properly constituted as to the rank and qualification of the judge, which enables him to hear and deliver the judgement. 
4. Divisional jurisdiction: courts could be created in judicial divisions for administrative convenience. The chief judge can decide or order the case to continue in the wrong judicial division or the case be transferred to the appropriate division this happens in the federal high courts mostly. See sections 22, 26 and 27 of the federal high court act. 
5. Procedural and Substantive (Subject matter jurisdiction):   see the case of MOBIL v LASEPA (2003) FWLR (Pt. 137) p. 1029 and AGU V ODOFIN (1992) SCNJ 1t 161 for the effect of non-compliance with the procedures. It may not nullify the case but the jurisdiction may not be seen to have been properly invoked; the case would be struck out but not dismissed. Substantive/ Procedural See also OBIUWEBI v CBN (2011) 7 NWLR (pt 1247) 465 at 507. The procedures have to do with the modes and procedures the matter is supposed to be instituted by or with. While the substantive/subject matter has to do with the substantive law that confers an exclusive jurisdiction on the court to hear such matter. 
Jurisdiction goes to the root of the case it can be raised at any time. It is the foundation of the case. A case cannot be put on a bad foundation, something cannot be placed on nothing, it will not stand, it will surely collapse, it dishorizontalises and condense elsewhere. See MACFOY V UAC (1962). The issue of jurisdiction can be raised suo motu by the court itself and even by the parties at any stage see OGUNSANYA V DADA (1990) 6NWLR.
The Locus Classicus on Jurisdiction is the case Of Madukolu V Nkemdilim (1962) 1 All NLR 58
PRINCIPLES IN THE CASE FOR A COURT TO HAVE JURISDICTION
1.  That the court must be properly constituted as to the qualification and number of judges and nothing in the case should/has disqualified any member of the judges 
2.  The subject matter of the case must be within the jurisdiction of the court. 
3. The matter must have been instituted by the observance of due process of the law in the cause of litigation.
HIERARCHY OF THE COURTS
Section 6 of the constitution provides for the creation of courts and the necessary judicial powers and hierarchy. Superior courts are listed in the constitution under Section 6(5) (a-i)) and inferior courts are courts below those courts mentioned/listed. The superior courts of record are:
a. The Supreme Court of Nigeria
b. The Court of Appeal
c. The Federal High Court/
ac. National Industrial Court  
d. The High Court of the Federal Capital Territory, Abuja
e. A High Court of a state
f. The Sharia Court of Appeal, of the Federal Capital Territory Abuja
g. A Shari’ah Court of Appeal of a state 
h. The customary Court of Appeal of the Federal Capital Territory, Abuja
i. A Customary Court of Appeal of a State
Such other courts as may be authorised by law to exercise jurisdiction on matters with respect to which the National/States Houses of Assembly could make laws examples are:
j. Magistrate Courts/ District Courts
k. Area courts/ Customary courts
l. Special Courts / Tribunals, e.g. ECOWAS Court, Investment and Securities Tribunal, etc 
COURTS WITH CIVIL JURISDICTION
1. THE SUPREME COURT OF NIGERIA
A. Establishment- S. 230 (1) CFRN: there shall be a Supreme Court of Nigeria
B. General Composition of the Court- Section 230(2) (22 justices including the Chief Justice of Nigeria and such number of Justices of the Court  not exceeding 21 i.e. 21+ The CJN = 22)
C. Appointment and removal of the Justices- Section 231 and 292 CFRN respectively: CJN is appointed by the president on the recommendation of the NJC subject to the confirmation by the Senate. All other Justices of the Supreme Court are appointed by the same procedure.
1. For the removal of the CJN, PCA, CJ FHC, P NIC, CJ HC FCT, GK SCA FCT, P CCA FCT is by the President acting on address by two-thirds majority of the Senate. Section 292 (1) (a) (i) CFRN
2. For other Justices of the Supreme Court: the President on the recommendation of the NJC removes them. They are to be so removed for inability to discharge the function conferred upon them by virtue of their offices (whether arising by reasons of infirmity of the mind or of the body) or for misconduct or contravention of the code of conduct for judicial officers. See section 292 (1) (b) CFRN
D. Qualification for appointment: 15 years post call. 231 (3)
E. JURISDICTION: ORIGINAL JURISDICTION… section 232
a. Matters between 2 States: AG Anambra V AG Ondo
b. States V FG- … AG Abia and 35 Ors v AG Federation
c. National Assembly V President (Parties- NAS v President)
d. National Assembly V a State ( NASS V A.G State)
e. National Assembly V State House of Assembly ( NASS V SPEAKER SHAS)
See Sections 1(1) and 2 of the Supreme Court (Additional Original) Jurisdiction Act 2002. Note that the SC cannotbe conferred with original jurisdiction in any criminal matter. See S. 232 (2) (the proviso in that section). 
NB: kindly note that; when suing any of the faction of the National Assembly, may be the Senate or the House of Representatives, the parties will be the SENATE and The SPEAKER respectively. 
When the matter is between senate and other parties—the FHC has jurisdiction being an arm of the national assembly, also where there is a third party involved in the dispute the FHC is the proper court. See A.G. ONDO V A.G. FED & ORS. (1983).
F. APPELLATE JURISDICTION OF THE SUPREME COURT - 233 CFRN
a. All appeals from the Court of Appeal exclusively as of right. 
b. There used to be appeal from Legal Practitioners Disciplinary Committee (LPDC) but has been dismissed or abolished. 
c. It is the final court see ALAO v ACB and section 235 CFRN
I. CONSTITUTION OF THE COURT: SECTION 234: Constitution of the court over specific matters- 234 (generally not less than five and not exceeding seven in original jurisdiction and issues on interpretation of the constitution. At times as a matter of convention, the court sits in seven when the court is invited to overrule its previous decisions and issues on reviewing appeal on death sentence in criminal matters also in appeals involving fundamental human rights enforcement. 
II. In the exercise of its General jurisdiction, five Justices make up the court. 
III. However, in hearing cases of appeals on FHR Enforcements and appeals from the decision of the court of appeal on the interpretation of the constitution and all other original jurisdiction mentioned above, full panel-7 justices. 
J. RULES OF THE COURT: the CJN makes rules for the court’s practices and procedures: 236 CFRN. 
2. THE COURT OF APPEAL
1. Establishment- Section 237(1): there shall be a Court of Appeal. 
2. General Composition- 237(2) (a) (b): the Court of Appeal shall consist The President of the Court of Appeal + not less than 49 JCAs, the current position is now 89 Justices of the Court of Appeal but in all they must not be less than 49. Not less than three shall be learned in Islamic personal law and not less than three shall be learned in customary law. 237 (2)(b). 
3. Appointment and Removal
The appointment of the President of the Court of Appeal is akin to that of the CJN i.e. PCA = President + Recommendation of NJC + Senate confirmation of the senate. 238 (1) CFRN
For other Justices of the Court of Appeal, its only appointment by the President on the recommendation of the NJC see Section 238 (2) CFRN. Removal of the PCA is akin to that of the CJN and other justices are akin to that of the other justices of the Supreme Court i.e. removal by the president acting on the address of 2/3 Majority of the Senate for the PCA. While for other JCAs: removal is by the President on the recommendation of the NJC see sections 292 (1) (a) (i) and 292 (1) (b) respectively. 
4. Qualification: 12 years post-call practice experience. 238 (3)
5. JURISDICTION: ORIGINAL JURISDICTION- 239 (1) CFRN :
· Election Petition to examine whether there is a valid election to the office of the President or Vice President in accordance with the provision of the constitution.
· To determine whether the term of office of the President or Vice President has ceased or not
· To determine whether the office of the president or vice president has become vacant
6. APPELLATE JURISDICTION- 240-246 CFRN
a. It takes appeals from all High Courts, Tribunals, National Industrial Court, Court Martial, Code of conduct Tribunals and other courts including those in the FCT … Section 240 CFRN. 
b. The decisions of the Court of Appeal is final on appeals from the National and State Houses of Assembly Election Petition Tribunals see section 246 (3) CFRN. The decision of the Court of Appeal on the appeals from the National Industrial Courts on any Civil jurisdiction of the NIC is also final See section 243 (4) CFRN. 
·  However, on the appeals from the decisions of the Governorship and Deputy Governorship election petition tribunals the Supreme Court after the Court of Appeal has heard the appeal has the final decision i.e. it would not stop in the Court of appeal. Like the appeals from the National and states Houses of Assembly Election Petition Tribunals. 
7. CONSTITUTION- Section 247 at least three Justices of the court but does not exceeding five (the court of Appeal sits with five justices only as a matter of convention sometimes). However, in the case of appeals from the decisions of the Shari`ah Courts of Appeal and Customary Courts of Appeal the constitution of the Justices of the Court of Appeal must contain at least among the Justices one leaned in Islamic personal law and Customary law respectively; see section 247 (1) (a) and (b) CFRN. 
8. THE PRESIDENT COURT OF APPEAL makes rules for the practice and procedure of the court see section 248 CFRN. 
3. THE FEDERAL HIGH COURT
1. ESTABLISHMENT- 249 (1): there shall be a Federal High Court. 
2. GENERAL COMPOSITION- Section 249 (2) (a) and (b): Chief Judge of the Federal High Court and other number of Judges as may be prescribed by an Act of the National assembly.  
3. APPOINTMENT: For the appointment of the Chief Judge of the Federal High Court, it is done by the President on the recommendation of the National Judicial Council subject to the confirmation by the Senate. The President on the recommendation of the NJC appoints other judges. See sections 250 (1) and (2) CFRN respectively. 
4. QUALIFICATION: 10 years post call experience. 250 (3) CFRN
5. JURISDICTION: Section 251 CFRN; It was initially created as a specialised court as a Federal Revenue Court under Section 7 (1) of the Federal Revenue Court Act 1973. It was restyled the Federal High Court by section 230 (2) of the 1979 CFRN. During that period, the State’s High Courts were courts of unlimited jurisdiction under Section 236 of the 1979 CFRN. See these cases: 	Comment by OWOLABI:  JAMAL STEEL STRUCTURES LTD V ACB LTD (1973) 1 ALL NLR PT 2 P 208
 FEDERAL MINISTER OF INTERNAL AFFAIRS V SHUGABA DARMA (1982)
 BRONIK MOTORS LTD V WEMA BANK (1983).
SAVANNAH BANK LTD V PAN ATLANTIC SHIPPING CO LTD (1987).
Afterwards the Federal Military Government promulgated Decree 107 of 1993, which amended S. 230 of the 1979 Constitution: to rename the court to Federal High Court from the former Federal Revenue Court. The jurisdiction of the court is now under Section 251 of the CFRN 1999.
The Federal High Court at present has COORDINATE JURISDICTION with the State High Court S. 251 AND 252 CFRN. The Federal High Court also has a special jurisdiction conferred on it by the constitution in section 272(2) CFRN to determine the question as to whether the term of office of a member for the House of Assembly of a state, a Governor or Deputy Governor has ceased or become vacant. 
6. EXCLUSIVE JURISDICTION-251 (1) CFRN, Matters on:
A. Federal Government Revenue
B. Federal taxation
C. Custom and excise and other export duties
D. Matters connected with or pertaining to banking, banks, and other financial institutions; including one bank and another, any action by or against the Central Bank of Nigeria Section 251 (1) (d):
7. EXCEPTION: Personal dealings or transactions between banks and its customer(s) not connected with the banking policies of the CBN. The banking policies of the CBN include inter alia (letters of credit, foreign exchange, legal tender, bills of exchange, promissory notes, coinage, and other fiscal measures). See the case of FEDERAL MORTGAGE BANK of NIGERIA (FMBN) V NIGERIA DEPOSIT INSURANCE COMPANY, NDIC (1999) where the court held that a banker customer relationship could exist between two banks. Therefore, parties are at liberty to go to either court. See also NDIC v OKEM ENTERPRISES LTD (2004) both the Federal high court and State High Court shall have concurrent jurisdiction on such matters. Please note that when the court is to interpret banking policies made by the CBN and/or when suing the CBN as a federal government agency the FEDERAL HIGH COURT shall have jurisdiction. 
· Any matter on the operation of CAMA or any issues contained therein and any other laws regulating companies.
· Any Federal enactment relating to copyright, patent designs, trademarks and passing off, industrial designs and merchandise marks, business names etc. 
· Any issue on admiralty jurisdiction Federal High Court will have jurisdiction e.g. carriage of goods by sea insurance etc.	Comment by OWOLABI: FOR The cause of action, to cover admiralty jurisdiction must inter alia have arisen on the high seas. The goods must have been lost when they were being carried in ship as cargo and not lost after they had been offloaded from the ship. See A.M.C v. NPA (1987) 1 NWLR (Pt. 51) 475.
Note that disputes arising out of International Documentary Credits do not always come under the admiralty jurisdiction of the Court. Here five contracts are involved in the letter of credit i.e. the contract between the buyer and the seller, the contract between the buyer and the issuing bank, the contract between the confirming bank and the issuing bank, the contract between the seller and the confirming bank; contract of affrieightment between the supplier and the ship owner. The Supreme Court held that dispute arising from a contract between the buyer and the issuing bank does not fall under matters of admiralty as it has nothing to with admiralty. Federal High Court is now vested with exclusive jurisdiction in admiral matters.
Please note that under the Admiralty Jurisdiction Act of 1991 the scope of admiralty has been extended to include matters, which were not ordinarily considered admiralty matters e.g. damages arising from oil pollution. See Section 1 and 2 Admiralty Jurisdiction Act 1991. 
· Diplomatic, consular and trade representations
· Citizenship, naturalisation, immigration etc. 
· Bankruptcy and insolvency
· Aviation and safety of aircraft
· Arms and ammunitions
· Drugs and poisons
· Mines and minerals
· Weight and measures
· The administration or the management and control of the Federal government or any of its agencies see Section 251 (p, q, r, CFRN).
In NEPA V EDEGBERO (2002) 18 NWLR (Pt. 798) 79: the Supreme Court first interpreted the provision and held that FHC will have exclusive jurisdiction in matters between Federal Government and its agency. The court held further that factors to consider in determining which court has jurisdiction are the parties to the dispute as well as the subject matter of the dispute.
HoweverF in ONUORAH V KRPC (2005) the Supreme Court held that where the disputes involves a person and Federal Government or its agency and it is on a simple contract, Federal High court will not have exclusive jurisdiction but the State High Court. 
See also ADELEKAN V ECU (2016) 12 NWLR (pt 993) p 33. In the latter case the court held that should look at the cause of action or the claim/the subject matter in dispute or the relief sought and not only the parties.
· Other civil jurisdiction exclusively conferred by any Act of National Assembly 
8. POWER OF TRANSFER OF CASES FROM THE FEDERAL HIGH COURT:
Under the Federal High Court Act, section 22 (2) provides that no cause or matter shall be struck out by the Federal High Court merely because such matter or cause was taken to the Federal High Court instead of the High Court of a State in which it ought to have been brought. The judge of the Federal High Court before whom such cause or matter is brought may cause such cause or matter to be transferred to the appropriate High Court of the State. The Supreme Court held that although, the word used in the section is "may,” such word must be constructed as imposing an obligatory duty and that it will be absurd to hold that a discretion is given. Because when a judge of the Federal High Court holds that he has no jurisdiction and then refuses to order a transfer, he can strike out neither the case nor dispose of it in any other manner. See section 26 of the Act for the power of the FHC see also Mokelu v. Federal Commissioner for Works and Housing (1976) 1 NMLR 329 at 433; A.M.C v. NPA (1987) 1 NWLR (Pt. 51) 475.
9. CONSTITUTION- the Federal High Court shall be duly constituted if it consists of at least one judge and no limitation saves as otherwise prescribed by an Act of the National Assembly: S. 253 CFRN.
10. RULES OF THE COURT: The CJ FHC makes the rules of practice and procedure of the Federal High Court see Section 254 CFRN.
11. REMOVAL: the President of the Federation can remove the Chief Judge of the Federal High Court acting on an address supported by two third majority of the Senate. Section 292 (1) (a) (i) CFRN while other judges of the Court can be removed by the President acting on the recommendation of the National Judicial Council section 292 (1) (b).
NATIONAL INDUSTRIAL COURT OF NIGERIA
The Constitution of the Federal Republic of Nigeria (Third Alteration) Act 2010, Section 2, inserted a new Section 6(5)(cc) to the 1999 Constitution, which established the National Industrial Court as a superior court of record and clothed it with the powers of a High Court, see (Section 254D (1) of the 1999 Constitution as amended.
a. ESTABLISHMENT:  Section 254A (1): there shall be a National Industrial court of Nigeria. 
b. GENERAL COMPOSITION: the National Industrial Court shall consist of the President of the Court and such number of Judges of the Court as may be prescribed by an Act of the National Assembly. 254A (2) CFRN	Comment by OWOLABI: National industrial Court Act, 2006, section 1: not less than 12 judges.
c. APPOINTMENT: the appointment of the President of the NIC of Nigeria is made by the President on the recommendation of the National Judicial Council subject to the confirmation by the Senate. Other judges are appointed by the President on the recommendation of the National Judicial Council, see section 254 B (1) and (2) respectively. 
d. QUALIFICATION: the President of the NIC of Nigeria and other judges of the Court shall have at least ten years post call experience as a legal practitioner and considerable knowledge and experience in the law of industrial relations and employment conditions in Nigeria see sections 254B (3) and (4) CFRN respectively. 
e. JURISDICTION:  Original Exclusive jurisdiction: Section 254C (1)(a-k & m) it includes inter alia the following:
1. Matters relating to labour, employment, trade unions, industrial actions or relations, workplace matters, welfare of staff matters incidental thereto or connected therewith;
2. Matters arising from or related to any Act of the National Assembly on the above subject maters
3. Matters relating any restraining order granted against any person or body from taking part in a strike, lockout, or any industrial action.
4. Child labour child abuse human trafficking and any matter connected thereto. 
5. In SECTION 7 of the NIC Act, 2006 the jurisdiction of the court is contained as follows:
f. APPELLATE JURISDICTION OF THE COURT: section 254C (1) (L) (i-iii) CFRN: Appeals from the decisions of the Registrar of trade unions and from decisions of any administrative body or commission or arbitral tribunal arising from or connected with employment, trade unions, labour, industrial relations, shall be heard by the NIC. Section 7 (4) of the NIC Act, 2006 also provides that: An appeal shall lie from the decisions of an arbitral tribunal to the Court as of right in matters of disputes specified in subsection (1) (a) of this section. (As quoted in the original exclusive jurisdiction of the court supra)  
g. POWERS OF THE COURT: The National Industrial Court of Nigeria has the powers of a High court. Section 254D (1) 
h. CONSTITUTION: the National Industrial Court shall be duly constituted to hear a particular matter if it consists of a single judge or not more than three Judges as the President of the Court may direct. Section 254 E (1) CFRN. The court shall consists of not less than 12 judges see section 1 (1) of the NIC act 2006 Cap N155
i.  USE OF ASSESSORS: Sometimes the court may exercise its jurisdiction by calling the aid of an assessor or assessors specially qualified to try and hear a cause or a matter wholly or partly, see section 254E (3). 
j. QUALIFICATION OF ASSESSORS: The assessor must be so qualified and experienced in his field of specialization for a period not less than ten years. 254E (4) CFRN
k. RULES OF THE COURT: the President of the Court makes the rules of practice and procedure for the Court. See section 254F (1)
l. REMOVAL: the President of the Federation can remove the President of the National Industrial Court acting on an address supported by two third majority of the Senate. Section 292 (1) (a) (i) CFRN while other judges of the Court can be removed by the President acting on the recommendation of the National Judicial Council section 292 (1) (b). 
m. POWER OF TRANSFER: Sections 21 and 24 NIC Act and Order 28 rule 2 NIC Rules 2007: 	Comment by OWOLABI: ORDER 28 - TRANSFER OF CASES
1. Where the Court has in the exercise of the powers conferred by Section 24 (2) of the Act directed that any cause or matter be transferred to the Federal High Court, the High Court of a State or of the Federal Capital Territory, Abuja, the Court shall make an order under the hand of the President
of the Court, Presiding Judge or, in their absence, another Judge appointed under Section 2 (4) (a) of the Act, to that effect and shall specify in the order the High Court to which the cause or matter is transferred.
2. The Registrar shall forthwith send a certified copy of the order made under rule I of this Order to the Chief Registrar of the High Court named in the order together with certified copies of all processes and record of proceedings of the Court relating to the cause or matter in question.
a. Section 24 (1) of the NIC Act provides: A panel of Judges constituted to hear a case either may, at any time or at any stage of the proceedings in any cause or matter before final judgment, with or without application from any of the parties thereto, transfer such cause or matter before the Court to any other panel of Judges
b. Subsection 2 further provides that the Court merely on the ground shall not strike out any cause or matter that such cause or matter was taken in the Court instead of the Federal High Court or the High Court of a State or of the Federal Capital Territory, Abuja in which it ought to have been brought. In addition, the Court before whom such cause or matter is brought may cause such cause or matter to be transferred to the appropriate Federal High Court or the High Court of a State or of the Federal Capital Territory, Abuja in accordance with Rules of Court to be made under Section 36 of this Act.
c. On the effect of the transfer order subsection 4 provides that: Every order of transfer made pursuant to subsections (2) and (3) of this section shall operate as a stay of proceedings before the Court before which such proceedings are brought or instituted and shall not be subject to appeal.
THE HIGH COURT OF THE FCT, ABUJA 
a. ESTABLISHMENT: there shall be a High court of the FCT, Abuja section 255 (1) CFRN
b. GENERAL COMPOSITION: the Court shall consist of the Chief Judge and such number of Judges as may be prescribed by Act of the National Assembly. Section 255 (2) (a) and (b)
c. APPOINTMENT: the President on the recommendation of the NJC subject to the confirmation by the Senate appoints the CJ HC FCT while for other judges of the court the President on the recommendation of the NJC shall make their appointment. See Sections 256 (1) and (2) respectively. 
d. QUALIFICATION: not less than 10 years post call experience. Section 256 (3) CFRN
e. JURISDICTION: according to section 257 (1) CFRN, its jurisdiction are limited by section 251 of the constitution, but it generally entertains any civil proceedings in which the existence or extent of a legal right, power, duty. Liability, privilege, interest, obligation, or claim is in issue. It may also exercise appellate or supervisory jurisdiction lower courts in the FCT see section 257 (2) CFRN. 
f. CONSTITUTION: at least one judge of the Court shall properly constitute it, Section 258 CFRN. 
g. RULES OF THE COURT: the CJ of the Court makes the rules by. See section 259 of CFRN
h. REMOVAL: Section 292 (1)(a)(i): the president acting on the address of two third majority of the Senate removes the Chief Judge of the Court while the president removes the other judges of the court on the recommendation of the NJC. Section 292 (1)(b)
THE SHARIA COURT OF APPEAL OF THE FCT, ABUJA
See the cases of GARBA v DONGOYARO (1991) 1 NWLR and SAFIYA KORAU v BAZAI KORAU
1. ESTABLISHMENT: section 260(1) CFRN: there shall be a Sharia Court of Appeal of the Federal Capital Territory, Abuja.
2. GENERAL COMPOSITION: the Court shall consist of a Grand Kadi and such number of Kadis as may be prescribed by an Act of the National Assembly; sections 260 (1) (a) and (b) respectively.
3. APPOINTMENT: the President on the recommendation of the NJC subject to the confirmation of the Senate appoints the Grand Kadi. The president on the recommendation of the National Judicial council appoints the other Kadis see sections 261 (1) and (2) respectively
4. QUALIFICATION: section 261 (3)CFRN: A person to be appointed as the Grand Kadi or Kadi of the Court shall have:
a. Ten years post call experience as a legal practitioner and has obtained a qualification in Islamic Law from an institution acceptable to the National Judicial Council or 
b. he has attended and has obtained a recognised qualification in Islamic law from an institution approved by NJC and has held the qualification for a period of not less than 12 years and he either has considerable experience in the practice of Islamic or he is a distinguished scholar of Islamic Law. 
5. JURISDICTION: it has appellate and supervisory jurisdiction in civil proceedings involving questions of Islamic personal law where all parties are Muslims these include issues of marriage, wakf, gift, will, or succession. Section 262 (1) and (2) CFRN 
6. CONSTITUTION: it shall be properly constituted with at least three Kadis of the Court see 263 CFRN
7. RULES OF THE COURT: the Grand Kadi makes the rules of practice and procedure of the court see section 264 CFRN
i. REMOVAL: Section 292 (1)(a)(i): the president acting on the address of two third majority of the Senate removes the GRAND KADI of the Court while the president removes the other Kadis of the court on the recommendation of the NJC. Section 292 (1)(b)
THE CUSTOMARY COURT OF APPEAL OF THE FCT, ABUJA: SEE THE CASE OF USMAN V UMAR (1992)
1. ESTABLISHMENT: section 265(1): there shall be Customary Court of Appeal of the FCT, Abuja
2. GENERAL COMPOSITION: it shall consist of a President of the CCA and such numbers of Judges of the CCA as may be prescribed by an Act of the National Assembly. 
3. APPOINTMENT: the president of the federation base on the recommendation of the National Judicial Council subject to the confirmation by the Senate appoints the President of the CCA of the FCT. The president on the recommendation of the NJC also appoints other judges of the CCA of the FCT. See sections 266 (1) and (2) respectively. 
4. QUALIFICATION: The President CCA FCT and other judges shall be qualified with not less than ten years post call experience and if in the opinion of NJC they have a considerable knowledge and experience in the practice of customary law or the knowledge of customary cum experience in the practice of customary law. See sections 266 (3) (a) and (b) CFRN
5. JURISDICTION: section 267 CFRN: appellate and supervisory jurisdiction on civil proceedings involving questions of customary law in the FCT.
6. CONSTITUTION: it shall be properly constituted if it consists of at least three judges of that Court. See section 268 CFRN. 
7. RULES OF THE COURT: the president of the court makes the rules of the court. See section 269 CFRN 
j. REMOVAL: Section 292 (1)(a)(i): the president acting on the address of two third majority of the Senate removes the President of the Court while the president removes the other judges of the court on the recommendation of the NJC. Section 292 (1)(b)
A HIGH COURT OF A STATE 
1. ESTABLISHMENT: Section 270 (1) there shall be a High Court for each state of the Federation
2. GENERAL COMPOSITION: the High court of a State shall consist of the Chief Judge of the State and a Law of the House of assembly of the State may prescribe such number of judges of the Court as it deems fit. Sections 270 (2) (a) and (b) respectively 
3. APPOINTMENT: the Governor of the State appoints the Chief Judge of the High Court of the State on the recommendation of the National Judicial Council subject to the confirmation by the House of Assembly of the State. The Governor also appoints the other judges of the Court on the recommendation of the NJC see sections 271(1) and (2) respectively. 
4. QUALIFICATION: ten years post call experience as a legal practitioner in Nigeria. 
5. GENERAL JURISDICTION: section 272 (1) CFRN: to determine any civil proceeding s in which the existence or extent of a legal right, power, duty, liability, privilege, interest, obligation, or claim is in issue. It also has supervisory and appellate jurisdiction. See section 272 (2) CFRN 
a. It has exclusive jurisdiction over lands in urban areas but concurrent in lands in rural areas with the customary and magistrate courts. See OYENIRAN v EGBETOLA. 
b. It has Original jurisdiction when it sits as a court of first instance.
c. It has Appellate jurisdiction when hearing appeals from lower courts like magistrate courts district courts and area courts
d. It has Supervisory jurisdiction when it is exercising its prerogative orders over lower and inferior courts and exclusive organs of government in the state.
e. Note that the high court has powers over case stated from magistrate courts (situations when the magistrate court has issues with interpretation of the law). See section 295 CFRN. 
f. The State High Court has power to transfer matters wrongly filed before it. However, such power must be given to the court expressly by the statute creating it or its rules of court. Under the high court rules state high courts have  no power to transfer any matter wrongly filed see order 22 rule 2 Lagos and order 22 rule 3 Abuja or appropriate step is taken to strike out the action see the case of AMC v NPA (1987). Note Section 22(3) FHC ACT legislates for the State High Court to transfer cases so it is of no effect. 
g. Note further Order 32 Rule 1 Abuja on the power given to a judge to transfer matters to any court of competent jurisdiction. 
6. CONSTITUTION: at least one judge of the High court properly constitutes the Court. See section 273 CFRN
7.  RULES OF THE COURT: the Chief Judge of the High Court of the State makes the rules of practice and procedure of the Court. See section 274 CFRN 
8. REMOVAL: section 292 (1) (a)(ii) provides to the effect that the Governor of a state acting on the address of the two third majority of the House of Assembly of a State removes the Chief Judge of a High Court of a state. He can also remove other judges of the High court of the state by acting on the recommendation of the National Judicial Council. See section 292 (1) (b) CFRN
SHARIA COURT OF APPEAL OF A STATE 
1. ESTABLISHMENT: there shall be a Sharia Court of Appeal for any state that requires it section 275 (1) CFRN
2. GENERAL COMPOSITION:  the Sharia Court of Appeal of the state shall consist the Grand Kadi of the Sharia Court of Appeal and the House of Assembly of the State may prescribe such number of Kadis of the Court as it deems fit. See sections 275 (2) (a) and (b) respectively 
3. APPOINTMENT: the Governor of the State appoints the Grand Kadi of the Court on the recommendation of the NJC subject to the confirmation by the House of assembly of the State. The Governor also appoints other Kadis of the Court based on the recommendation of the NJC. See sections 276 (1) and (2) respectively. 
4. QUALIFICATION: for a person to be appointed as a Kadi of the Sharia Court of Appeal of a state he has to be a legal practitioner in Nigeria of not less than ten years post call experience and has obtained a qualification in Islamic law from an institution acceptable to the National Judicial council or in the alternative: he has attained and a recognised qualification in Islamic law from an institution approved by the National Judicial Council and has held the qualification for a period not less than ten years, and he either has considerable experience in the practice of Islamic law or he is a distinguished scholar of Islamic law.  Section 276 (3) (a) (b) (c) CFRN
5. JURISDICTION: it has original, appellate and supervisory jurisdiction in civil proceedings involving questions of Islamic personal law where all the parties are Muslims these include issues of marriage, wakf, gift, will, or succession. See section 277 (1) and (2) CFRN 
6. CONSTITUTION: If the Court has at least three Kadis, it is said to be properly constituted. Section 278 CFRN
7. RULES OF THE COURT: the Grand Kadi of the Court males the rules of Practice and Procedure see section 279 CFRN. 
8. REMOVAL: by virtue of section S. 292 (1) (a) (i) the Governor can remove  the Grand Kadi acting on the address by the two third majority of the House of Assembly of the State. The Governor can also remove other Kadis of the Court acting on the recommendation of the NJC see section 292 (1) (b) CFRN.
9. POWER OF TRANSFER OF CASES FROM STATE HIGH COURT
10. The power to transfer must be in accordance with the rules of practice and procedure applicable to the State High Court. S. 22(3) FHC ACT gives power to SHC to transfer to the FHC—this section goes to no issue because the FHC ACT cannot legislate for the SHC. The Supreme Court held that the Lagos State High Court under Order 22 rule 3 has no power to transfer a case before it when it decides that it has no jurisdiction over such a case. The appropriate step to take is to strike out the action. See A.M.C v. NPA (1987) 1 NWLR (Pt. 51) 475 (Supra) and Fasakin Foods Ltd. v. Shosanya (2006) 10 NWLR (Pt. 987) 126. 
THE CUSTOMARY COURT OF APPEAL OF A STATE 
SEE THE CASE OF USMAN V UMAR (1992)
1. ESTABLISHMENT: section 280 (1): there shall be a Customary Court of Appeal for any state that requires it 
2. GENERAL COMPOSITION: it shall consist of a President of the Customary Court of Appeal and the House of Assembly of the State may prescribe such other numbers of Judges of the CCA as it thinks fit. Section 280 (2) (a) and (b) respectively  
3. APPOINTMENT: the Governor of the state base on the recommendation of the National Judicial Council subject to the confirmation by the House of Assembly of the state appoints the President of the CCA of the state. The Governor on the recommendation of the NJC appoints other judges of the CCA of the state. See sections 281 (1) and (2) respectively. 
4. QUALIFICATION: The President CCA of a state and other judges shall be qualified with not less than ten years post call experience and if in the opinion of NJC, they have a considerable knowledge and experience in the practice of customary law or the knowledge of customary law cum experience in the practice of customary law. See sections 281 (3) (a) and (b) CFRN
5. JURISDICTION: section 282 CFRN: appellate and supervisory jurisdiction on civil proceedings involving questions of customary law in the state.
6. CONSTITUTION: it shall be properly constituted if it consists of at least three judges of that Court. See section 283 CFRN. 
7. RULES OF THE COURT: the president of the court makes the rules of the court. See section 284 CFRN 
k. REMOVAL: Section 292 (1)(a)(ii): the Governor acting on the address of two third majority of the House of Assembly of the State removes the President of the Court while the Governor removes the other judges of the court on the recommendation of the NJC. Section 292 (1)(b)
ELECTION TRIBUNALS: To be discussed later; however, see generally section 285 of the Constitution, Third Alteration 2010
MAGISTRATE COURTS
1. ESTABLISHMENT: the Houses of Assembly of a state and the National Assembly in the Federal Capital Territory Abuja were both empowered by Section 6(4) CFRN 1999 as amended to establish Magistrate Courts or other inferior courts for their states and FCT respectively. This power is contained in section 6 (4) (a) CFRN, 1999 as amended.
2. ESTABLISHMENT IN LAGOS: It also noteworthy that the Magistrates’ Court Law of Lagos State (MCL), 2009 also provides for the modus operandi of the Magistrates Courts in Lagos state. According to Section 2 of the Law, the Lagos State Judicial Service Commission has power to establish such Magistrates’ Court Houses as; it considers appropriate, necessary, and expedient to accommodate the needs of the State.
3. DIVISION INTO DISTRICTS: Generally, Magistrates’ Courts are divided into Magisterial Districts; see section 2 and section 18 MCL. 
4. ABOLISHMENT: After having been given the above power of establishment, the legislative assemblies were also given power to abolish a court or any court that was established by them if they think fit, see section 6 (4) (b) CFRN 1999 as amended. 
5. COMPOSITION: the Commission may prescribe a Chief Magistrate and such other Magistrates as they deem fit. Sections 2, 4, and 18 MCL 
6. .APPOINTMENT: the Lagos State Judicial Service Commission appoints Magistrates in Lagos State; see section 4 (1) MCL. 
7. QUALIFICATION: any Legal Practitioner of not less than 5 years post call with relevant experience shall be eligible for appointment as a Magistrate in LAGOS STATE; see section 4(2) MCL.  
8. JURISDICTION: Generally, the jurisdiction of the Magistrates’ Courts of any state or the FCT shall be subordinate to that of a High Court of the State or FCT. See section 6 (4)(a) CFRN 
a. General jurisdiction: In Lagos, each Magistrate has a general jurisdiction throughout the State in both civil and criminal jurisdictions. Such jurisdiction shall extend over any territorial waters or adjacent to the district in which for the time being he is exercising jurisdiction and it shall extend over inland waters whether within or adjacent to such district where he exercises such jurisdiction. See sections 11 and 12 MCL respectively.  
b. Civil jurisdiction: the civil jurisdiction of the Magistrates’ Court is subjected to the provisions of the CFRN and MCL. And it shall exercise civil jurisdiction over the following causes or matters:
1. All personal actions arising from contracts, tort or both where the debt or damages claimed is not more than N10 000 000 (ten million naira) at the time of the filing;
2. All actions between landlord and tenant for possession of land, agricultural, residential or business premises or house claimed under an agreement or refused to be delivered up where the annual rental value does not exceed N10, 000 000 (ten million naira)  at the time of filing; 
The claimant may in addition to the claims above, claim arrears of rent and mesne profits irrespective of the fact that the total claim now exceeds 10 million naira.
3. To appoint Guardian ad litem and make orders, issue and give directions relating to their appointments;
4. To grant injunctions in any action instituted in the court or orders to stay waste or alienate for detention and preservation of any property: and to restrain breaches of contract or tort. 
5. To handle appeals from the customary courts
6. To recover penalties, charges, rates, taxes and expenses, costs of enforcement of statutory provisions, where it is not expressly if another court is not given such power of recovery, and where the amount claimed does not exceed 10 million naira at the time of filing. 
7. To enforce legislations and subsidiary legislations like urban and regional planning development Law, Lagos state lotteries Laws, Land Use Charge Law and any other regulatory 
9. INCREASE IN JURISDICTION: the Attorney General of Lagos State on the recommendation of the Commission has the Power to increase the civil jurisdiction of the Magistrate Courts in Lagos State; see section 30 MCL
10. LIMITATIONS: section 28 (7) MCL provides for the situations when the Magistrate courts will not have original jurisdiction in Lagos. It includes any cause or matter which raises issues of: 
a. Title to land, or to any interest in land or;
b. The validity of any devise, bequest or limitation under any will or settlement. 
11. REMOVAL: in Lagos state a Magistrate shall cease to act as one -
A. If he attains retirement age of 60 years,
B. If in the opinion of the Lagos State Judicial Service Commission he is mentally impaired or otherwise unable or unfit to discharge his functions,
C. If for the reason of misconduct or indiscipline, the Commission removes him. 
12. POWER OF TRANSFER: a Magistrate may, at any stage of the proceedings before final judgment transfer any matter before to any other magistrate with the latte’s consent. But if a matter was transferred from a high court, the magistrate after dealing with the matter seek the consent of the Chief judge of the state to transfer back such matter to the High court. See section 43 MCL and the proviso thereunder respectively. Note that the transfer operates as a stay of proceedings in the court that transfers it; see section 45 MCL. And note further that such transfer shall not be subject of appeal, see section 46 
13. RULES OF COURT: the rules of the court and any other enforcement rules are made by the Chief Judge of the State as may be recommended by the Attorney General of the state in certain circumstances. See sections 28 and 90 MCL.  
ECOWAS COMMUNITY COURT OF JUSTICE (CCJ)
1. INTRODUCTION: The Economic Community of West African States (ECOWAS) establishes the Community Court of Justice (CCJ) as a regional court with civil jurisdiction over all member States. The decisions of the Court are binding on all member states, community institutions, individuals, and corporate bodies. Its composition, jurisdiction, and powers are contained in the Protocol of the Community Court of Justice 1991 as amended by the Supplementary Protocol 2005.
2. ESTABLISHMENT: Article 6 and 15 of the Revised ECOWAS TREATY 1993 establish the Community Court of Justice. 
3. GENERAL COMPOSITION: the CCJ is composed of 7 independent Judges, 2 of whom shall not be nationals of the same state. Article 3 of the Protocol 
4. CONSTITUTION OVER SPECIFIC MATTERS: the President and at least 2 judges the Panel shall be an odd number or an uneven number. Article 14 (2) of the Protocol; the president and the vice president are elected among the appointed judges. It may also be the Vice President and 2 other judges. 
5. APPOINTMENT: the authority of Heads of State and Government does it from a list of not more than 2 persons nominated by each member state on the recommendation of the Community Council of ministers. This appointment is for a 4-year term of office. 
6. QUALIFICATION: for a person to be qualified as a judge in CCJ he must be of high moral character and must be qualified to be appointed as a justice of the Supreme Court of Member State or must be a Juriconsult of recognised competence in international law.
7. JURISDICTION OF THE COMMUNITY COURT: The Court has jurisdiction to hear and determine any dispute relating to the following:
a. The interpretation and application of the Treaty, Conventions, Protocols, regulations, directives and decisions of the Community;
b. The failure by Member States to honour their obligations under the Treaty, Conventions and Protocols, regulations, directives, or decisions of ECOWAS;
c. The provisions of the Treaty, Conventions, and Protocols, regulations, directives or decisions of ECOWAS Member States;
d. Validity of the instruments or decisions of the Community or its organ, 
e. The disputes between the institutions of the Community and its officials; and
f. The action for damages against a Community institution or an official of the Community for any action or omission in the exercise of official functions
g. Cases of violation of human rights that occur in any Member State
h. The Court shall have jurisdiction over any matter provided for in an agreement where the parties provide that the Court shall settle disputes arising from the agreement.
i. Any specific dispute referred to the Court by The Authority of Heads of State and Government.
j. Arbitration pending arbitral tribunal  Article 9 protocol 83 supplementary protocol 
See Article 9 and 10 of the Protocol and Supplementary Protocol: Both advisory (when giving legal opinion) and contentious jurisdiction:
8. ADMISSIBILITY: There is no need for exhaustion of domestic remedies in order to apply to the CCJ. However, for cases alleging a human rights violation in a member state, applications should not be anonymous and cannot be made while the same matter is pending before another international court. 
9. REMEDIES: The ECOWAS instruments do not specify the remedies that the Court can provide. In past cases, remedies ordered by the Court included both awards of damages, as well as specific orders such as an order for the immediate release of an illegally detained journalist (see Manneh v. Gambia). 
10. ENFORCEMENT: Decisions of the Court are final and binding under the 1991 Protocol. Member states and ECOWAS institutions must take all measures necessary to ensure execution of the Court’s decision. Under Article 24 of the 2005 Protocol, the execution of a judgment of the Court must be in the form of a Writ of Execution, and the Chief Registrar is required to submit this Writ to the member state. The member state is required to execute the judgment according to its national courts. The member state must also determine the national authority to execute the Court’s judgment and inform the Court of the relevant authority. 
11. CASES: The Court’s major human rights decisions have included a landmark 2008 ruling on slavery, in which the Court held the State of Niger responsible for failing to protect one of its citizens from enslavement by passively tolerating the practice. (see Hadijatou Mani Koroua v. Niger), and a 2011 ruling ordering government of Nigeria to provide adequate financial support for public education in order to fulfil its obligation under the African Charter on Human and Peoples’ Rights to provide free and compulsory basic education to every Nigerian child (see SERAP v. Federal Republic of Nigeria and Universal Basic Education Commission). 
12. WHO HAS THE RIGHT TO ACCESS THE COURT: The Court can consider cases brought by: 
a. Individuals on application for relief for violation of their human rights 
b. Individuals and corporate bodies to determine whether an ECOWAS official has violated their rights 
c. Member states and the Executive Secretary, to bring an action against a state for failure to fulfil treaty obligations 
d. Member states, the Council of Ministers, and the Executive Secretary for determination of the legality of any action related to ECOWAS agreements
e. ECOWAS staff who have exhausted remedies under ECOWAS Rules and Regulations; 
f. Member states’ national courts who may request to refer an issue related to the interpretation of ECOWAS agreements to the CCJ. 
g. The Authority of the Heads of States and Government
h. The organs of ECOWAS
Article 10 of the Protocol further provides that the CCJ may express an advisory opinion on requests of the Treaty if the Authority, Council, or one or more member states requests it.  
ETHICAL ISSUES: 
1. Wrong use of the rules of court … Rule 30 RPC, Order 5 of the Lagos High Court civil procedure rules 2012, it obstructs the cause of justice and it robs the court off its jurisdiction. Non compliance nullifies the action and such failure is treated as irregularity. See the case of Hope Rising v Williams. 


WEEK 4
PARTIES TO A CIVIL SUIT
Why are parties to an action important?
· To determine who can sue and be sued
· To identify whom the judgment of the court will be binding upon
How are parties designated? It depends on the originating process and the jurisdiction of the court.
· Plaintiff (Abuja)/ Claimant (Lagos) V Defendant (in both writ of summons or originating summons and all jurisdictions)
· Applicant v Respondent (originating motions or interlocutory applications)
· Petitioner v Respondent (petitions)
· Appellant v Respondent (appeals)
Query: can a person be the plaintiff and defendant at the same time? No, there must be those who institute and those whom the action is instituted against see the case of  UDE V UWANGWU (1995) 9 SCJN P. 41
THE IMPORTANCE OF HAVING A PROPER GRASP OF PARTIES: 
a. For effecting the judgment of the court or executing it 
b. Likelihood of striking out the action
c. To set out the capacity in which the parties are suing
IN THE HIGH COURT OF LAGOS STATE
IN THE LAGOS JUDICIAL DIVISION
HOLDEN AT LAGOS
SUIT NO: LD/TAO11/2010
BETWEEN:
MR. TUNDE  ADELODUN OWO……………………………………………………………….… CLAIMANT
AND 
CHIEF ONIGBONGBO OKEENE ………………………………………………….. …………… DEFENDANT
TYPES OF PARTIES
Can be classified into four categories; (it depends on the interest of the party and the level of party’s involvement in the cause of action)
1. Proper parties: see GREEN V GREEN (1987) 3 NWLR (PT 61) P. 840 AT 483: Somebody who is going to be affected by the decision of the court, though he may have no interest in the dispute or in the subject of the matter, he is brought into the suit by reason of law or fact. He may be brought as witnesses or joined as parties
2. Desirable Parties: see GREEN V GREEN (SUPRA); PEENOK INVESTMENT LTD V HOTEL PRESIDENTIAL (1982) 12 SC P .1 (River state Government will only be a desirable party) a person who may be affected by the judgment of the court either directly or indirectly. He may have some iota of interest in the cause of action. 
3. Nominal Parties: PADAWA V JATAU (2003) 5 NWLR PT. 813 P. 247 AT 275: parties that do not have any interest in the suit but are made parties to the suit because of the virtue of the office held by them. E.g. the Attorney Generals of various States and of the Federation.
4. Necessary Party: parties that must be brought to the court to aid in the cause of justice and because of their level of interest in the suit. See GREEN V GREEN, PEENOK INVEST. V HOTEL PRESIDENTIAL. 
CAPACITY TO SUE AND BE SUED: It is very important in civil litigation because it is very vital to the case.
Who can sue and be sued? Juristic persons but they can be Natural persons (human beings) or artificial persons, (registered bodies or corporate bodies) or persons known to law. See SHITTU V LIGALI (1941) 16 NLR P. 1; and Agbonmagbe Bank Ltd v GM G.B Ollivant Ltd (1961) All NLR p.116@ 118.- non-existent of party (case struck out). Compare with OKECHUKWU & SONS V NDAH (1967) NMLR P. 366- when it will be treated as a Misnomer (wrong description of a party), amendment will be allowed. He amended to read N. Okechukwu & Sons trading under the name and style of Okechukwu & Sons.
Who is a juristic person? Natural person and artificial person: Government, statutory bodies, Companies, registered trustees etc. 
NOTE: OTHER CLASSES OF PARTIES THAT CAN SUE OR BE SUED:
· ESTATE OF DECEASED: Or 13 r 11 Lag, Or 10 r 15 Abuja (administrator or executors of the estate of the deceased can commence an action on behalf of the estate of a deceased person and they can also be sued in that regard) E.G UCHE, JOKE ADAMU (SUING AS THE EXECUTORS TO THE ESTATE OF LATE CHIEF BAMGBALA (DECEASED) V CLEMENT OWOLABI ……….DEFENDANT
· STATUTORY BODIES: IBRAHIM V JUDICIAL SERVICES COMMISSION (1998) 12 SCJN P. 255@ 274.  When a non-statutory body like the Nigerian Law School need be sued, you will sue the Council of Legal Education which is the major body which give birth to the other body.
· FIRM OR PARTNERSHIP;
Can sue and be sued in 3 ways
1. In the firm’s registered name. Or 13 RULE 24 Lag. Or 10 r 10(1) Abj
2. Jointly in their individual names
3. One or more of the partners as representing the firm. IYKE MED MERCHANDIZE v PFZER INC (2001); M .K. MARKI v HASSAN SAID—judgement will only be against the persons sued . 
· TRADE UNION: Nigerian Nurses Ass V A. G Fed & ors (1981) 11-12 p.1 – sue them in their registered name. E.g CLEMENT OWOLABI V. NURTW
· REGISTERED ASSOCIATIONS: see BAMBE V YESUFU ADERIONLA (1977)1 s.c 9.1- sue the registered trustees. E.g. Registered Trustees of Yam Lovers Association v Faraday Bello
· UNINCORPORATED ASSOCIATION: NBA V Fawehinmi (7986) 2 NWLR (pt. 21) p. 224 (not more applicable.), Shittu v Ligali (supra)- sue them through representative action, either any of their members or their executives e.g ABC (as executives of GBC Assso) v Ladi.
· REGISTERED BUSINESS NAME: his name and trading under the name and style of (business name) see Okechukwu & Sons v Ndah (supra). A business name may be sued in its registered name. O13 RULE 28 Lagos. Note: the capacity to sue for juristic and natural person last for their period existence. What is the consequence of non-juristic person suing or being sued? Agbonmagbe Bank V GM GB Ollivant, Njemanze v Shell BP Port Harcourt (1966) 1 All NLR- the matter will be struck out. The matter cannot be sustained. 
Can an amendment be granted? If it a misnomer, it can be regularized. However, a non-juristic person affects the jurisdiction of the court and hence will be struck out; 
· PERSONS UNDER LEGAL DISABILITY: (Lunatic Or Persons Of Unsound Mind And Infants)
· How can the following persons sue or be sued:
· Under ABJ Rules, they are referred to as infant, Lunatic and person of unsound mind.
· Under Lagos they are referred to as persons under legal disability.
How can the following person be sued – see Order 13 r 9 lag, or 10 r 11 Abj
a. In Lagos, person under legal disability will sue and be sued by their guidance appointed for that purpose, 
b. In Abuja, for infant, they can sue by their next friend and defend by their guardians appointed for that purpose.
c. For lunatics or person of unsound mind, they can sue and be by their committee in lunacy or next friend. 
d. IN LAGOS: persons with legal disability sue and defend through guardians appointed for that purpose. 
e. In ABUJA, an infant sues as plaintiff by its next friend, may defend by guardian (s) appointed for that purpose. 
OWOLABI CLEMENT (An infant suing/defending through his guardian Mr. Ayo Gentle)
LUNATICS/ PERSON OF UNSOUND MIND: may sue as plaintiff by their committee or next friend, and may defend any action by their committee or next friend or guardians appointed for that purpose.
Note: Condition precedent to acting as a guardian or next friend, Order 13 r 10 lag, or 10 r 14 Abj. There must be a written statement that their interest is not adverse to that of the person in which they are suing on behalf, 
In Lagos, Udo akpan (an infant suing through his guardian Mrs Akpan) in Abuja suing through his next friend 
JOINDER OF PARTIES
· When can two or more person sue as plaintiffs? Order 13 r 1 Lag; Or 10 r 1 Abj. When there are numerous persons, same interest, same cause of action, same law, same evidence, same reliefs, same judgment. No conflicting evidence and or claims. 
· NB: Consider relative poverty of one of the parties vis a vis the other.
Object of the rules on joinder of parties
1. To avoid multiplicity of action and abuse of court process
Can joinder occasion embarrassment or delay? Yes where one of the defendants file a counter claim. 
· When can two or more persons be sued as defendants?- yes Or 13 r 4 Lag; Or 10 r 3 Abj.
See Amachree & ors v Newington (1952) 14 WACA p.97
Note: what happens where a plaintiff is in doubt as who to seek relief from or sue as defendant? Bullock v London General Omnibus Co. (1907) 1 KB 264. – sue all the parties involved and leave the court to determine who is liable- the rule in Bullocks case. see also EKUN AND ORS V YOUNAN AND SONS  AND ANOR .

NON JOINDER OF PARTIES - It is the omission to join the necessary parties.    
What is the effect of non-joinder of parties? 
The case will be struck out. See Or 16 r 1 Lagos (in cases of a single claimant or defendant)
The court will not be able to do justice to the case. How to rectify Non-joinder of parties. Or 13 r 16 (3) lag; Or 10 r 5 (1) Abj
In cases where there is a subsisting party? The court order for joinder of the party
Any party can make application for joinder to the suit or the court can do so suo moto by putting the party to be joined on notice order that he be joined. 
MIS JOINDER: ORDER 13 RULE 
What is Misjoinder of parties: when a party is wrongly joined or there is no reasonable cause of action against him. 
Effect of Misjoinder: Court will not logically be able to do justice to the case
RECTIFICATION: the name of the party can be struck out suo moto by the court or through an application by the party concerned.
PARTY BY INTERVENTION
A party intervene when the person who has an interest to protect or in the public interest is not made a party to the case.
When intervention will be necessary. Or 13 r 16 (3) lag; ORIARE v GOVT OF WESTERN NIG & ORS.

ESSENCE OF INTERVENTION: To aid the cause of justice and multiplicity of suit

PROCEDURE 
Abj and lag does not provide for intervention of parties expressly. Or 13 r 3 of Lag. It can accommodate parties by intervention. He commences with motion on notice supported by an affidavit stating his reason

CONDITION FOR INTERVENTION
· The person ought to have been joined in the first instance
· He has an interest that need be protected
· A necessary party whom the court cannot dispense judgment
PROTECTION OF INTEREST
2. Ought to have been joined by the existing plaintiff
3. There is no conflicting claim
4. Establishment that one is a necessary party. (Oyedeji Akanbi v Okunwa Fabunmi (1986) 2 S.C. 431)
INSTANCES OF INTERVENTION
For public purpose
In infants that have attain majority
In land matters
Matrimonial Causes e.g. custody of children	
Probate actions e.g. by the A.G.
REPRESENTATIVE ACTION
What is a representative action? Situation where a group of persons having same interest in the same action seeking for the same relieve and they are so much that it will not be practicable to bring all of them to court. 
FACTORS TO BE CONSIDERED
A. Same Interest
B. Same cause of Action
C. Same Relief  Alfred Nwanguma & Ors v Ikyaande (1992) 8 NWLR (Pt. 258) 192
N.B the representative capacity of the people suing must be made known
PROCEDURE FOR REPRESENTATIVE ACTION
· Leave of court- or 13 r 12 lag, Or. 10 r 8 Abj (expressly stated in Abuja. Not in Lagos but it is obtainable in practice)
· Authority of persons to be represented.
· Capacity to be reflected on all court processes
The application is brought by motion ex parte supported by affidavit and a written address to that effect. See VULCAN GASES LTD V OLANIYI OKUNLOLA (1993)
EFFECT
The judgment of the court will be binding on all the party being represented.
CLASS ACTION
It arises in situation where a large group of persons have their rights infringed upon. The group of person cannot be ascertained or even where they are ascertained, it is not expedient to bring all of them to court. An application is made to court for a particular group of ascertained persons to represent others and the judgment of the court will be binding on the others.
See Or, 13 R 13 Lag. Or 10 R. 9 Abuja.
NB: class action is more-wider in Lagos than Abuja because class action under the Lagos rule accommodates community members or members having same in interest in landed property.
What is the scope? In Lagos, 
1. Administration of Estate, 
· Property subject to a trust, 
· Land held under customary law as family property; and 
· Construction of written instrument including a statute,. It is wider than that of Abuja.
In Abuja it covers; applicable to matters on injunction or declaration.
Alteration of parties
· situations that can lead to change of parties- or 13 r 29 lag; 10 r 35 Abj
a. In cases of marriage (the proceeding can be continued in her maiden name)
b. Death of any of the parties
c. bankruptcy
d. Where the cause of action does not survives: A personal action dies with the person (action personalis moritur cum persona) e.g, false imprisonment, breach of promise to marry. etc
e. Where the cause of action survives:- Action proceeds. Or 13 rr 29 &30 Lag; Or 10 r 36 Abj; Mbadinuju v Ezuka (1994) 8 NWLR (pt. 364) 535. See also Or 13r 17 (2). Made an application by motion on notice asking that the personal representatives or administrators step in the shoe of the deceased.
THIRD PARTY PROCEEDINGS
· What is third party proceeding and when can it be adopted? 
Applicable to only defendant or a plaintiff who is a defendant to a counter claim. It is usually invoked where there is third party to indemnify, contribute or the proceeding is same as between the defendant and the third party in the case between the plaintiff and the defendant. 
· What is the procedure?
· Lagos- motion ex parte accompanied by affidavit and written address
· Abuja- motion ex parte by affidavit and written address or a court direction at the hearing of the summons issued for that purpose.
· Note that the third party must be served the necessary court processes. In Abuja where this has been complied with, the court hear the case between the defendant and the third party.
· The third party can also add another third party
· It usually between the defendant and a third party.
· How are the parties designated
Or. 10 R 18 Abj; Or 13R. 19 Lag.
OKAFOR v ACB LTD & ANOR (1975) 5 SC p. 89; UBN (Nig) Ltd v Bisi Edionseri (1998) 2 NWLR (pt 74) see Sun Insurance Ltd.
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PRELIMINARY MATTERS
1. LIMITATION
· Counsel should ensure that the proposed action is not beyond the period prescribed under the statute of limitation. There is general limitation. E.g. Statute of limitation, also note the public officers protection Act.
2. PRE-ACTION NOTICES/ CONDITION PRECEDENCE
· Statute prescribe pre-action notices or condition precedent (in Lagos, non-compliance at the time of instituting the action is a nullity while afterward is an irregularity), Counsel should abide by the notice requirements. Non-compliance may result in the suspension of action. KATSINA local Authority v MAKUDAWA [1971] NSCC 119 and Mobil v LASEPA
3. JURISDICTION
· It is important to file in the court that has jurisdiction to avoid embarrassment, an action begun without jurisdiction is a nullity. MADUKOLU v NKEDILIM (1962)
4. PRE-ACTION COUNSELLING/ PROTOCOL (ABUJA/LAGOS)
· Counsel deposed to an oath on the effort he made for out of court settlement to avoid frivolous suit [Form 01- Lagos]
· In Abuja, a pre-action certificate is issued signed by the counsel that all efforts for amicable settlement has been exhausted prior to litigation and that the client have been advised as to the strength and weakness of his case.
5. VENUE OF COMMENCEMENT OF ACTION
· Note that an action commenced in a wrong judicial division or magisterial district is not fatal. UBN v DAIRO, (division of high courts into division is for administrative convenience)
· LOCUS STANDI (the legal standing of a person to institute an action before the court) 6 [6] [b] CFRN—interest of the litigant in the action. Anybody coming to court must come by way of interest to the litigation before the court. It therefore refers to the standing of a party to bring and prosecute an action in court. It is the interest of a party in the subject matter of an action, which should be sufficient to vest the right of action in him. 
· Locus standi is related to jurisdiction
· Section 6 [6][b] CFRN, vest in the court
6. PARTIES TO THE ACTION: the party bringing the action should know who to sue see Green v Green 
7. ALTERNATIVE DISPUTE RESOLUTION
ADR should be explored, Why: ADR is cheaper, It is convenient, cheaper, and less formal, Parties participates in/ owns the dispute.
COMMENCEMENT OF ACTION IN MAGISTRATE COURT
· A magistrate court is an inferior court of records. See s. 6 CFRN. It is established by the court constitution. It is a creation of local statute of state.
· In Lagos, it is called magistrate court both in civil and criminal jurisdiction.
· In Abuja, when it seats in criminal jurisdiction, it is called magistrate while in civil matter it is called district court.
· It is a court of summary jurisdiction.
NB: discussion on magistrate court in NLS is limited to Lagos state magistrate court. However, occasional recourse may be had to Abuja for the sake of clarity.
Monetary jurisdiction of MC in Lag. Sect 28 MCL 2009
How to answer question in NLS: Point of view, reason, evidence and summary, Eg: REASONS WHY MAGISTRATE IS MORE PREFERABLE. 
1. Summary proceedings means expedited trial
2. No pleadings, No interrogatories and discoveries of facts and documents are not allowed. etc. 42 MCL.???
3. Proceedings are time bound. Magistrate court civil procedure rule 2009 42 MCL
Adjournments not more than 14 working days from trial commencement:
· In uncontested civil cases, not more than two adjournments
· In contested civil cases not more than 4 adjournments.
4. Where either party fails to appear or proceed with cases, the court may strike the matter off the cause list or grant default judgment.
5. By s. 60 MCL judgment should be delivered within 21 working days.
6. In Lagos applicable statutes are; MCL 2009, the sheriff and process law and the MC (CP) Rules 2009
JURISDICTION OF MAGISTRATE COURT
· In Abuja, the District court has the upper limit of 5 Million, while in Lagos it is 10 Million. See section 28 MCL.
· In recovery of premises, in Lagos, the court has jurisdiction if it exceeds 10 million provided that the annual rental value does not exceeds 10 million. Even if the mesne profit and rent in arrears added to it exceeds 10 million.
NB: No longer abandonment of excess in Lagos state again.
MEANS OF COMMENCEMENT OF ACTION IN MAGISTRATE COURT IN LAGOS
· By claim
· By Originating application
See O.1 rr 1-4 Lagos statement MC (CP) Rules 2009 (MCR)
CLAIM is divided. 
· Territorial jurisdiction
CLAIM CAN BE BROUGHT IF:
1. The defendant resides or carries on business in Lagos
2. The cause of action arose fully or in part in Lagos
3. If the claimant sues as an assignee of a debt or thing in action, the action may be commenced in lagos if the assignor might have commenced the action in Lagos, but for the assignment. See O 1 r 1-2 MCR.
Same above applies to Originating application.
CLAIM (PROCEDURE)
· File the claim in the civil form 1(PRECIPE), with particulars of claim () in the registry.  There is assessment followed by the payment of the appropriate filing fee save in government agencies.
· The registrar enters the claim in the relevant court book, with the names and places of residence or business of the parties and the substance of the action. Each action is assigned a number. The registrar also directs the service of the court processes on the opposing side. O 1 r 6 MCR
· The particulars of claim should be signed by the claimant or his/ legal practitioner with his address for service, Tel no, email address. See O. 1r MCR
·  All relates to the ordinary summons
TYPES OF COURT PROCESSES TO BE ADOPTED WITH A CLAIM
a. Ordinary summon: it is the normally issued when instituting a claim
· Summary summon: where in the cause of institution, an application is made by an ordinary letter requesting the court for summary summon in the case.
ORDINARY SUMMON (OS)
1 After the entry of the claim, an OS will be issued by the Magistrate or the registrar on the directive of the magistrate, in the normal cause, unless the applicant has applied for a summary summons. See O2 r 1 MCR
2. A copy of the particulars of the claim is attached to summons
3. The registrar fixes the date and time the defendant is required to appear in the court to the ordinary summons. The return date (time specified by the reg. for appearance and answer the case against the defendant). O. 2 r 2 MCR
4. The return date is not less than 5 days after the service on the defendant. O.2 r2 MCR 
5. A defendant to an OS may file a counter-claim, set-off, or a special defence within 6 days of the service of the summons on him. See O 2r 5 MCR
6. If the defendant intends to admit liability fully or partially then he must file an admission within 6 days of the service of summons on him. O. 2 r 7.
Query: when can you be relieved of the obligation of appearance in an OS? Admitting the liability, not contesting the claim and a proposal has been made to that effect.
7. A defendant who has delivered an admission with a proposal as to time for payment is no more under the obligation to appear to a summons on the return date. See O. 2 7(6) MCR. (ordinarily, in practice, the civil form 4A will be filled for admission)
8. Where the defendant or the claimant fails to deliver an admission or notice of acceptance within prescribed time the action will be set down for hearing.
SUMMARY SUMMON (SS): 
1. Applies to a debt certain or liquidated money demand, with or without interest O. 3 r 1
2 It is a faster procedure in the magistrate court than the OS. 
EXCEPTION TO SUMMARY SUMMONS-- O. 3 R 1 MCR
· It will not be issued against an infant or persons of unsound mind or person adjudged to be lunatics.
· It cannot be utilized to recover money lent by money lender pursuant to the money lenders Act.- 
· On behalf of an assignee of a debt of chose in action
· To recover money secure by a mortgage or charge.
· Where the defendant is to be served outside the jurisdiction 
PROCEDURE FOR SUMMARY SUMMONS
1. The claimant makes an application for the issuance of a summary summons when he files the claim
2. The application is made by a letter writing to the registrar, with a request for the endorsement of the claim as a summary summons- O 3 r 1 MCR
3. The summary summons is accompanied by civil form 4A.
4. Form 4A is the form of admission, defence or counter claim
5. Where the defendant admits to either whole or part of the claim, his signature should be witnessed by Legal Practitioner, Registrar or other court officials.
6. The defendant fill in the form 4A to indicate his intention to admit, defend or counter claim against the claimant.
7. He fills the form with his sign, address for service delivered to the registrar within 5 days.
8. Where the defendant fails to pay the amount or fill any order required process, the claimant prove due service and he will be entitled to judgment in default against the defendant for the claim and cost. O3 r 4 MCR
9. Where he admits within the days stipulated or prior to judgement, the judgement is filled accordingly???
10. Where the claimant refused the proposal for payment or partial admission, he is under the obligation to file notice of non-acceptance within five days.- O 3 r 6[2] MCR
11. The registry fixes a date of disposal of the action. The court fixes the mode of payment.
12. In partial admission, the reg. fixes a date for the partial trial of the action
13. Permission to be let in to defend will be permitted.  
14. SS is liable to be struck out if after 3 months after service, the other party has not file defence or admission or counter claim. Or notice of acceptance or non-acceptance on the part of the claimant, the action is struck out. O3 r 8.
SERVICE OF SUMMONS O .5 R 1-5
1 Personal service, if an individual is involved
2. Partnership: any of the partners personally or serve any of the employees at the principal place of business of the partnership
3. Statutory Corporation. Secretary or other persons vested with executive authority. 
4. Person carrying on business in a name other than his real name. He may be served as if the business was a firm.
5.  A legally disabled person is served by the person with whom he resides or who has control over him.
6. The court may however allow personal service on the infant, in deserving instances
7. Substituted service:
 


WEEK SIX
COMMENCEMENT OF ACTION AT THE HIGH COURT
One high court for each state, Judicial division for administrative convenience. See NIGERITE (NIG) LTD V DANLAMI NIG LTD
VENUE TO COMMENCE THE ACTION
·  Land: both Abuja and Lagos, any action relating to land, = place where the land situate. Lex situs.
· Recovery of penalties, forfeiture, actions against public officer. = where the cause of action arose
· Actions on contract generally= judicial division where the contract ought to be performed or where the defendant reside.
· In Lagos, for all other suit= where the defendant resides or carry on business. For Abuja= defendant resides or carry on business or cause of action arose. O 2 lag. O 9 Abuja
· Where there are several defendants residing or carrying on business O 2 r 4 Lagos, O 9 Abuja.???
· Effect of commencement
MODES OF COMMENCING AN ACTION AT THE HIGH COURT
There are 4 different modes
1. Writ of summons
2. Originating summon
3. Petition
4. Originating motion
Note: Lagos makes express provision for writ of summons & originating summons. ORDER 3 R 1 and ORDER 3 R 5 & 6 Lagos. However, other modes can be use where the law and statute/ rule required that they be used. Abuja provides for all O 1 R 1 Abuja
Commencement by writ of summons
1. Most actions are commenced by writ of summons except provided by the rule or any law. See Or 3 R 1 lag, Or 1 R 2 Abuja
2. Writ of Summons is a process that commands the defendant to enter an appearance within the time provide at the action instituted by the plaintiff.
3. When to use WS
· Contentious matters. See DOHERTY V DOHERTY, NBA V ALAKIJA, DIRECTOR SSS V AGBAKOGBA. (don’t use on non-contentious matter e.g interpretation of statute)
· Where it is not clear on the mode to use. See DOHERTY V DOHERTY
· Where an action is commenced by WS, it must be accompanied by some documents stated under the rules. See O 3 R 2(1) LAG; Compare with documents in O 4 R 15 ABJ
LAGOS O 3 2(1)
1. Statement of claim
2. List of witnesses to be called
3. Written statement on Oath of the witnesses to be called except witnesses on subpoena
4. Copies of every document to be relied on at the trial (not original)
5. Pre-action protocol form 01
In Abuja O 4 R 15
1. Statement of claim
2. Copies of document to be used
3. Witness statement on oath (witness on subpoena is excluded)
4. Certificate of pre-action counselling
No list of witness to be called
NB: witness statement on oath did not constitute evidence until adopted in court
Note the advantages of frontloading document.
1. Speedy dispensation of justice
2. It avoids springing of surprises
3. It enable the judge to be on top of the cases
4. It saves cost and time
5. It helps the party to be properly prepared for their case
6. It shows the strength and weaknesses of the case
7. It helps to know whether to proceed to trial or go for ADR
· What happens where a party fails to frontload a document? See O 3 R 2(2) Lag, O 4 R15 Abj.
** the registrar will refuse to accept process for filling
** a writ in Abj can only be issued where the registrar signed it and the documents are front loaded 
NB: endorsement of writ is not a registrar’s business, it is that of the claimant or his LP
· Note the importance of pre-action protocol form 01 and certificate of pre-action counselling in Abuja. See Form 01 Lag, Or 4 R 17 Abj.
--- In Lagos, to show that counsel in the matter have tried every possible solution to settle through ADR all attempt of which has proven abortive
--- In Abuja, to show that clients have been advised on the strength and weakness of their case. It also indicate that parties have been advised for out of court settlement. (it must be signed by both the plaintiff and the defendant).
--- Wasted cost is awarded if the lawyer did not comply with the above two requirements or if the content is found to be frivolous. 
FORM OF WRIT
1. General (form 1 lag) (form 1 Abj) and specially endorsed writ (form 2) of summons is used to commence most actions within (jurisdiction)Nigeria. It is known as generally endorsed writ
2. General (form 2 Lag) (Form 3 Abj) and Special endorsed (form 4 Abj) writ within jurisdiction. for service out of jurisdiction
3. Note: Lagos does not make provision for special endorsed writ
4. General endorsement: at the back of your writ particulars of claim is written in a concise form. Endorse your particulars of claim at the back.
5. In specially endorsed writ, the statement of claim is endorsed at the back of the writ not special attachment.
6. NB; where recourse is had to front loading specially endorsed writ is not feasible
CONTENT OF WRIT OF SUMMON
1. The heading of the court
2. Suit number
3. The parties and capacity in which they are suing or being sued
4. Title of the document
5. The name and address of the defendant(s)
6. The time within which he is to enter an appearance.
7. The date the writ was issued
8. The lifespan of the writ
9. Particulars of claim
10. The name and address of the LP
11. The address of the claimant
ENDORSEMENT/INDORSEMENT
1. Particulars of claim, reliefs or remedies sought. O 4 R 1 Lag, O4 R 10 ABJ
2. General endorsement of writ. See O 4 R 1 Lag and Forms 1and 3 ABJ
3. Special endorsement.  See O4 R 8 and 10(2) and forms 2 and 4 ABJ
4. Endorsement of claim must be directly at the back of summons. See ALATEDE V FALODE, ALAWODE V SEMOH
5. If the claim cannot be conveniently endorsed on the back of the writ, use of continuation sheet is allowed. ALATEDE V FALODE
6. Address of the parties and their legal practitioners as address for service.
7. Where the claimant/plaintiff sues in person and he resides outside jurisdiction. He must provide for an address for service within jurisdiction
8. In Lagos, the phone number and email address of the parties and legal practitioner
9. Where claimant is represented by counsel, the writ shall state the address of the lawyer
10. Where the lawyer is not within jurisdiction, he must provide and address for service within jurisdiction, email and phone numb.
11. Note: document prepare by counsel, name of the counsel, before the name and address of law firm must be firstly stated and signed. See OKAFOR V NWEKE. 
12. What happens where an originating process has no address for service? It will not be accepted for filling
13. What happens where the address given is illusory, fictitious or misleading?- it will be set aside by the court O 4 R 8 Lag
14. Representative capacity or any other capacity to be stated. See O 4 R 2 and 3 Lag; O 4 R 11 ABJ
15. Writ must be signed. See Okafor & ors V Nweke & sons (it will be incompetent, a worthless paper)
16. What type of paper should be used for writ.  See O 6 R 1 Lag, O 4 R 7 (opaque A4 paper)
CONCURRENT WRIT MAY BE ISSUED IN BOTH JURISDICTION-  OR 6  R 9 AND 10 LAGOS
A TRUE COPY OF THE ORIGINAL WRIT, IT CAN BE ISSUED FOR SERVICE WITHIN JURISDICTION OR OUTSIDE JURISDICTION
ORDER 3 RULE 
ISSUANCE OF WRIT
1. In Lagos, a writ is issued when it is sealed by the registrar. See or 6 R 2(1) Lag, Or 4 R 9 and 15 ABJ. No need for signature
2. In Abuja, a writ is issued when it is signed by the registrar and there is no mandatory requirement for sealing save where demanded by any written law. O 5 R 9&15 ABJ
3. When is an action deemed to have commenced. See UBA V MODE NIG LTD (2000) 1 NWLR PT 640 p 270 ALAWODE V SEMOH --- when the claimant have complied with all the required processes of the law.
COMMENCEMENT BY ORIGINATING SUMMONS
When do you commence by originating summons?
· When the issue is not contentious
· Whenever statutes or law provides
· When the facts are not likely to be in substantial dispute 
· Where the issue is for determination of interpretation of a written law, instrument, deed, will, contract or declaration. See O 3 R 5& 6 LAG, O 1 R 2(2) ABJ. DIRECTOR SSS V AGBAKOBA; DOHERTY V DOHERTY; NBN V ALAKIJA
Advantages of use of originating summons
· It is very fast being an application and can be determined in a summary manner
· It is basically on affidavit evidence
· It saves cost
· You can avoid lengthy litigation.
Other instances when originating summons can be used to commence an action.
· Enforcement of fundamental human right. See SAUSE V ABDULLAHI
· Can be used to correct errors in judgment. See UNILAG V AIGOR,
INSTANCES NOT TO USE OS
1. Contentious or hostile proceedings
2. Action of title to land
3. Matrimonial causes. See ORIANWOVO V ORIANWOVO
** Parties are claimant/ defendant or plaintiff/ defendant
** Lagos provide for frontloading of document in OS but not so in Abuja
What document should support OS in Lagos O 3 R 8(2) Lagos
· Affidavit in support setting out the facts to be relied upon
· All Exhibits to be relied upon
· A written address in support of the affidavit
· Pre-action protocol form 01.
NB: In Abuja, it is only provided, that it be statement of questions to be determine and the relief sought with sufficient particulars to identify the cause of action. Address of the applicant/ defendant and address for service.
· OS in Lagos commands the defendant to enter appearance within 21 days while in Abuja 8 days
1. General form(3,4 & 5 Lagos) in ABJ, form 54-58
2. Content of originating summon see 5 R 3(1) ABUJA
3. What should the defendant do to defend an originating action?
4. File a counter affidavit
Matter wrongly commenced by the OS? -  ADEYELU V AJAGUNGBADE III--- the court order pleadings to filed for conversion of the matter to the appropriate process.
Contradiction in two affidavit: the court call oral evidence.
COMMENCEMENT OF ACTION BY PETITION
1. Provided for in Abuja but not in Lagos; Save where statute/ laws requires 
2 Action will be commenced by petition in both jurisdictions when statute or laws requires- kofa v 
3 Parties are called petitioner and respondents
4 Example of action: election, matrimonial causes and winding up of company
5 Petition is usually concise statement of the nature of the claim of the plaintiff and the other relief sought
COMMENCE BY ORIGINATING MOTION
Not provided for in Lagos but can be used where required
Action commenced by OM
1. Judicial review, see O 42 R 1 ABJ, FRER, KASOP v KOFA TRADING CO
2. Where a statute or law provides that it be used. Or where the statute is not specific as to the type of application to be used.
3. Parties: applicant and respondent
SERVICE OF ORIGINATING PROCESS
· Who effect service of OP, see O 7 R 1 LAG, O 11 R 1 ABJ---sheriff, bailiff, person appointed as bailiff, deputy sheriff, special marshal, registered LS(in abj. A solicitor who undertake and file proof of service (BY FILING AFFIDAVIT OF SERVICE) in his case) and courier company or any other officer appointed by the court—process server--- LAG, 
· How is it served on a person? O 7 R 2 LAG; O 11 R 2 ABJ- originating processes must be served personally.
· Service on a company? See s. 78 CAMA, OR 7 R 9 LAG; O 11 R 8 ABJ- served at the head office on any of the principal members of the company. see the case of Mark v Eke
· When personal service of originating can be dispensed with. See O 7 R 3 LAG, O 11 R 3 ABJ? You can serve the LP when the party authorizes him in writing to receive same. In Lagos, the written authority must be attached with the memorandum of appearance.
SERVICE OUT OF JURISDICTION
· Writ issued in a state for service in another state.(govern by the sheriff and civil process Act)(within jurisdiction, rules of court)
· 3 conditions must be complied with
1.  Leave to issue the writ for service out of jurisdiction – NWABUEZE V OKOYE- O 11 R 15 ABJ. It shall be by ex-parte supported by an affidavit and written address. In Lagos, no provision to seek leave. (it is only needed when service is out of Nigeria)
2. Writ must be endorsed by the legal practitioner of the claimant—O 3 R 9 LAG…. This writ is to be served out of------------------------and to be served in------------------. Section 97 to 99 S & CPA
3. The defendant must be given not less than 30 days from the date of service to enter an appearance except a longer period is prescribed by the rules of court. See s. 99 SCPA. Ordinarily, you enter appearance in Abuja  within 8 days, while Lagos is 42 days. -- effect of non-compliance with section 97 and 99 of SCPA, i.e  no leave and endorsement as well as the days required, it will counted as irregularity which can be regularised but does not make the writ voidable. 
SERVICE OUT NIGERIA
a. -LEAVE OF COURT
b. - REGISTRAR SEAL AND SIGN THE PROCESS AND SEND THE PROCESS ON THE COMMAND OF THE CJ TO THE MINISTRY OF JUSTICE WHERE AFTER THEN THEY WILL EFFECT THE SERVICE.—OR 8 R 1 LAG; OR 11 R 13 ABJ.
SUBSTITUTED SERVICE
When to apply? 
When the possibility of personal service is not realized or evading service or out of Jurisdiction.
· Procedure? See O 7 R 5 LAG; O 11 R 5 ABJ. MARK V EKE, by motion Ex- parte supported by affidavit
6 Mode of Substituted Services
Lagos is not specific on the modes
In Abuja, 
· By delivery to an adult in the last known address of the defendant
· Delivery to agent on assurance that it will bring to his notice
· Advertise in federal gazette or newspapers in wide circulation
· Paste in the court within the jurisdiction where the hearing of the proceedings is to take place.
· Place at a place of public resort within jurisdiction.
· Email or scientific devise
· Place at the last known address of the defendant
· Courier service or other means convenient to the court
PROOF OF SERVICE
· When? Immediately after service
Documents to be tendered
· Affidavit of service, stating the nature of the service, address and date and time of service
· Acknowledgement of service
Or 7 R 13(1) LAG
CONSEQUENCE OF FAILURE TO SERVE
Effect? 
Court cannot assume jurisdiction. See NEPA V ONAH. Service is tantamount to court assuming jurisdiction.
SETTING ASIDE DEFECTIVE WRIT
1. The defendant can take either steps of the following three (3) to set aside a defective writ. See HOLMAN BROTHERS NIG LTD V KIGO NIG LTD, AG EASTERN V AG FEDERATION
a. File or enter a Conditional Appearance and thereafter apply by motion on notice or summons on notice asking that the service of the writ be set aside
b. He may not enter any appearance but rather bring an application by summons or notice asking that the writ itself be set aside.- SKEN CONSULT V UKEY, 5 R LAG, O 12 V 7 ABJ
c. Bring an application to challenge the jurisdiction of the court usually by Preliminary Objection. 
NB: where he intends doing the last two above, he must act at the earliest time. Within the earliest stipulated time before taking any step. In Lagos it can be overlooked if not substantial. 
AMENDMENTS OF A WRIT OF SUMMONS
Steps a claimant/plaintiff can take to a defective writ. See- KUPOLUYI V PHILIPS
· An application can be brought to rectify defect on the writ at any time before judgement.
NB: the statement of claim supersedes any subsequent amendments on any of the processes.
ENTRY OF APPEARANCE
· Time for entry is always stated on the writ
Procedure? O 9 R 1-3 LAG--   O 12 R 1 ABJ, the form of writ of summon
Mode of entry? By filling, filing and serving form 11 on claimant or his counsel
· Differences between conditional(appearance on protest, challenging the jurisdiction of the court or challenging any of the processes) and unconditional appearance (full submission to the jurisdiction of the court)=
· Where MOA has no address—
· What if it has a fictitious address
· Late appearance- in Lagos 200 for each day of default- O9 R 5 Lag, 12 R 5ABJ
· Extension of time to appear can always be filled. (It is in the inherent power of courts) it is by motion on notice and filled affidavit in support.
DEFAULT OF APPEARANCE
·  Effect of failure to appear. See O 10 LAG;  O 13 ABJ—an application by motion on notice supported by affidavit and a written address asking the court to enter final judgment in default of appearance of the defendant.
· Note: no default judgment in declaratory actions AGBAKOBA V  DIRECTOR SSS- the matter proceeds to hearing
//RENEWAL OF WRIT
· LIFE SPAN OF AN ORIGINATING PROCESS. SEE  O  6 R 6(1) & 7 LAG, O 4 R (1 & 2) ABJ
· In Lagos, 6 months, renewable for 3 months and another 3 months 
· Claimant must bring application before the expiration of the writ. (see KOLAWOLE V ALBERTO) (please read) it oust the rule… the supreme court held that a writ of summons can be renewed even after it has expired. 
· In Abuja, 12 months renewable for 12 months perpetually.
PROCEDURE FOR RENEWAL
Ex-parte supported by affidavit and written address
EFFECT OF NON-COMPLIANCE
1. LEGAL EFFECT- O 5 LAG, O 2 ABJ, SEE EZOMO V OYAKHIRE, ADEGOKE MOTORS V ADESANYA—
2. IN Abuja, it only amounts to irregularity that cannot nullify the action
3. In lagos, distinction is made at the time of commencement and during the proceeding. The former nullifies while the latter is a mere irregularities. ADEGOKE MOTORS V ADESANYA overrides it.
FAST TRACK
1. Objective (to reduce time spent on litigation from commencement to judgement for a period not exceeding 9 months) Or 56 R1 Lagos.
· Ensure speedy dispensation of justice
· Used in contractual matters not less than 100 million
· Only applicable in Lagos
· One of the case management strategy
2. Qualification for fast track, O 56 R 2 Lag.
· It provides that- 
· When action is commenced by Writ of Summons
· The claimant/ counter claimant must have applied to the registrar for fast track.
· Either claim for liquated money demand not less than 100 million or 
· Claim involves a mortgage, charge or other securities
· Where the claimant is suing for liquidated money demand and is not a Nigerian citizen or not resident in Nigeria and such facts are disclosed in the pleadings.
· Application shall be by a letter to the Registrar
3. If the matter is qualified, it will marked ‘qualified for fast track’
4. Filling fees will be paid
5. Originating process must be served on the defendant within 14 days
6. The defendant must reply his processes (i.e statement of defence and other frontloaded processes) within 42 days of service
7. Claimant has a right of reply to the statement of defence within 7 days
8. Claimant shall apply for Case management conference (CMC)—it is on interlocutory matters in form 17 and 18 within 7 days of close of pleadings.
9. Where the claimant doesn’t so apply, the defendant can apply for the CMC or for dismissal of the case
10. Completion must be within 30 days unless extended by the judge either out of his own will or upon application by any of the parties for a period of 14 days or any such period as the judge may deem proper.
11. Judge gives trial directions and trial time table
12. Trial period and address shall not be later than 90 days from the date in which the trial directions were made.
13. The judge may vary the trial direction from time to time. Where parties apply for variance of the trial direction, an order for consent must be sought to include the ground of such variance and the judge may award cost to the party in whose favour the variance is granted.
14. Application not within the trial time table must be made at the earliest possible time to forestall any change in the trial time table.
15. Adjournment should be a matter of last resort and when made should be for the shortest possible time.
16. Judgment shall be delivered within 60 days of completion of trials
17. See generally O 56 LAG  



WEEK SEVEN
INTERLOCUTORY APPLICATIONS
Interlocutory: within a subsisting action
They are applications made to the court in the cause of a pending proceedings and may be made at any stage of the proceedings
Purpose:
· Remedy some defects in the substantive action-amendments, striking out etc.
· Condition precedent, commencement of substantive action e.g leave to issue and serve originating process
· Seeking temporary relief pending determination of substantive suit. E.g. Injunction- interim and interlocutory, Mareva and Anton pillar order
· Assist parties pursue case and speedy resolution of case
· Necessary due to the occurrence or threatened occurrence of an event while the substantive proceedings are pending 
· Terminate a case in limine
Making interlocutory applications
· By motion: an application in writing to a court to grant an order(s) in terms of the prayers or reliefs in the motion
· O. 39 R 1(1) Lagos
· Motion Ex-Parte or Motion on Notice
· What is Motion Ex Parte or on Notice
NB: save in cases of application on point of law, all application must be submitted with an affidavit.
Motion Ex-parte
· Application for an order or prayer without notice to the other party to the suit
· Even where the other party is present in court he may not be heard or be entitled to file a counter affidavit
· 7UP BOTTLING CO LTD V ABIOLA & SONS LTD (1995) SCNJ 37
Situation of Ex parte Application
· Third party proceedings
· Interim Injunction
· Order for substituted
· Orders of judicial review (ex parte for leave before the substantive application)
· When the rules of court stipulates it. Application for substituted service, leave for judicial review, leave to serve third party notice. O 11 R 5, O 42 R 3(2) ABJ; O. 7 R 5, O 40 R 3(2) LAG
Possible Orders the court can make when making an Ex-Parte Application
· Grant the application
· Refuse or strike it our
· Direct that the other party be put on notice
· Order that the party affected appear in court at a given date, time to show cause why the order sought may not be granted--- O 7 10 ABJ
· Direction to show cause for grant.
Duration of ex- parte application
By rules of court save in certain circumstances like motion for substituted service, a motion Ex-parte in Lagos last for 7 days renewable for another period of seven days
In Abuja
1. If no application is made by the affected party for discharge or variance till the hearing of the motion on notice
2. If application is made, 14days from the day where the party affected applied for discharge and variance.
3. Where an application is made but not taken within 14 days after the filing of the application for variance and discharge, it lapse automatically
4. Where an application to vary has been dully filled and is taken within 14 days, it will last 14 days from the conclusion of the argument on that application
MOTION ON NOTICE
· It is served on the other party informing him of a pending application for a relief/ prayer and requesting the he come to court on a named date and time and be heard 
AFFIDAVITS
· Note fact must support your prayer
· To depose to facts
· Set out grounds to rely on to seek the relief
· Documents referred to in the affidavit (exhibits) O 33 R 8 Lag, O 8 R 9 Abj
· Written Address
· O. 39 R 1(1)
Opposing a Motion on Notice
· Counter affidavit
· When necessary? Challenging facts deposed to in the affidavit in support; if challenging only points of law or on the facts deposed to by applicant, no need for a counter affidavit.
· Otherwise failure to file counter affidavit admission of fact
· Supporting documents (Exhibits)
· Note marking of exhibits and reference
· Written address
· O. 39 r 14 Lag
Content of Affidavit and Counter affidavit 
· Heading of the court – 117 EA
· Suit no
Note on affidavit
· Contents- statement of facts, no objection, prayer or legal arguments. S 115 EA; O 33 Lagos and O 8 Abuja
·   What is the effect of failure to file counter affidavit? Facts in Affidavit
In a preliminary Objection, no need to file counter affidavit, it is merely on point of law
Note: A Counter affidavit not necessary in the following circumstances:
· Relying on law not fact
· Contradictory affidavit
· Where the facts are insufficient to sustain the prayer.
· Facts manifestly unacceptable either on the face of the affidavit taken 
Further affidavit
· Upon service of counter affidavit, if need to oppose facts stated therein
· Fresh facts to the knowledge of the applicant to further support the case.
Conflict of affidavit
· Where there are material irreconcilable differences or conflicts in the material facts deposed to in the affidavits of parties, court to resolve the conflict by oral evidence. S 116 EA. FALOBI V FALOBI; ATANDA V OLARENWAJU
ORAL EVIDENCE NOT NECESSARY
1. Where there is documentary evidence that can assist the court in resolving the dispute, oral evidence may be dispensed with. NWOSU v LSESA
2. Where the conflict are not material or significant- LSDPC v ADOLD STAMM INT (NIG) LTD
3. Where a party files multiple contradictory affidavit- ARJAY LTD v AMS
DEFECTIVE
It has not comply with the provision of the EA, it can be re-sworn, it may be allowed by the court if not too critical.
ORDER OF HEARING APPLICATIONS
· The one seeking to save the life of the proceeding will be heard first
· Where there are two application, 
INJUNCTIONS
· INTERIM INJUNCTION
· Usually granted to last until a definite date (usually a short period) or until further order pending the hearing and determination of motion on notice for an order of interlocutory injunction-maintenance of status quo
What to show
· Real urgency not self-induced urgency
· Sufficient facts show why delay 
Please in your interest, I beg you, read KOTOYE v CBN
ANTON PILLAR
Procedure
· Motion ex parte
· Application heard in chamber
· Show a strong prima facie case
· Potential serious or actual damage
· Property in possession of the defendant
· The defendant likely to remove or destroy the property before application for motion on notice
MAREVA INJUNCTION
· There are assets of the defendants within the jurisdiction of the court that when moved away may render the court judgement in favour of the applicant nugatory.
· See Mareva Compania v International Bulk Carrier Ltd.
· See AIC v NNPC (2005) 11 NWLR (pt 937) 563
· It is in the nature of security pending judgement
· It is usually by ex parte application
· Likelihood of the property being removed
· Balance of convenience in favour of the applicant
· Full disclosure of all reasonable facts
· Undertaken as to damages
What to do if wrongly obtained?
Bring application to set aside and the affidavit must show why it should be set aside.
INTERPLEADER 
Where there are more than one person claiming a property and the court determine who is the true owner or claimant
Stakeholder interpleader: WHEN possession is in the custody of a private person
Sheriff interpleader: the property is acclaimed not to belong to the judgement debtor. The interpleader determines the real owner between the second claimant and the judgment debtor.
OGBUCHI V DEPUTY SHERIFF, BAUCHI STATE HIGH COURT.




WEEK 8
DEFAULT AND SUMMARY JUDGEMENT
Judgment given summarily without the proper or lengthy trial; It is different from default judgement; default judgment can be a form of summary judgment but not on merit and may be set aside. 
MEANING OF DEFAULT JUDGMENT 
Judgment given in default, given in defendant’s failure to comply with particular rules of court
Types of default judgment under rules
· Given on failure to enter appearance
· Given on default of defence
In Lagos, you enter appearance and file defence within 42 days. Failure to comply with these rules is a sufficient ground for an application for default judgment under the rule. In Abuja, you enter appearance within 8 days and file defence within 14 days. O 10 Lag and 13 Abuja or O 20 Lag and 25 Abuja … 
Judgment given in default is not a meritorious judgment and may be set aside. Because the parties have not been heard on the merit of the case, Setting aside default judgment: O 10 r 11 Lag; Cf. O 20 r 12 Lag; see also O 13 r 6 & O 25 r 9 Abj.
Generally, a default judgment given on want of appearance or default of defence may be set aside subject to conditions contained under O 20 r 12. Default judgement is only set aside on the ground of fraud, Non-service, and lack of jurisdiction.
TO SET ASIDE	
It CAN be set aside through an application filed within reasonable time through a motion on notice with an affidavit showing prima facie evidence of good defence and reasons for filing out of time and it must be brought timeously.
GROUNDS IN LAGOS…ORDER 20 RULE 12
· Fraud
· Non service
· Lack of jurisdiction
CASES WHERE DEFAULT JUDGMENT CANNOT BE GIVEN OBAWOLE V WILLIAMS (1996)
· On Declaratory reliefs: for declaration of rights and title
· Matrimonial Causes: 
Priority between application for default judgment and application to regularise … See NALSA & TEAM ASSOCIATES LTD v NNPC (1991) 11 SCJN p.15
Applications seeking default judgment and THE ONE SEEKING extension of time to file and enter appearance, the latter will first be heard. i.e. the one to regularize.
SUMMARY JUDGMENT 
· Meaning of summary judgment: see SODIPO v LEMMINKAINEN (No 2) (1986): judgment without ad-hoc of lengthy trial. It saves costs and time.
· It is judgment given on the proof that the defendant does not have a good defence in the case.
· TYPES OF SUMMARY JUDGMENT
· Judgment under order 11 in Lagos
· Undefended list in Abuja under Order 21 Abuja
· Judgment on admission by defendant
· Judgment on application for account O 12 r 1 Abuja and order 12 lagos
· Consent judgment,  RAS PAL GAZI CONST. CO LTD v FCDA (2001) 5 SCJN p.234
NB: Liquidated Money demand: sums of money capable of being ascertained by mathematical calculation and statistics without changing. Interest is not a liquidated money demand because it changes save where party have agreed on fixed and certain rate. Special damages are good examples. Recovery of debt and money borrowed. Cost for sickness and hospital bills of accident victims. 
Un-liquidated Money Demand: it is a sum of money that cannot be ascertained by ordinary mathematical calculation. Example is general damages. 
· SUMMARY JUDGMENT UNDER ORDER 11 OF LAGOS
· The applicable place of application or Jurisdiction= Lagos
· Principal condition= that the defendant will not have a good defence to the action and it must be so stated in the affidavit. See Or 11 R 1
· No defence to the claim. (this must be specifically deposed to in the affidavit for the purpose of exam)
Claims and subject matters to which it applies
· In Lagos, It is not restrictive, it applies to any claim. It means it applies to all forms of claims or subject matter. See order 11 rule 1
Procedure for Bringing the Application
· File originating process (writ of summons) O 11 R 1
Supporting documents
· Statement of claim
·  List and copies of documents to be relied upon
· Deposition of his witness
· Application for summary judgment
· Supported by affidavit stating grounds for his belief that the defendant have no good defence and 
· Written brief.
Modes of application
· By Or 39 r 1(1) and (2) and 3(1) Lagos = save where provided, all application must be by motion on notice, supported by affidavit and written brief.
Content of the Affidavit
· That the defendant does not have a good defence-  Order 11 rule 1
· And deposition of enough facts to warrant summary judgment against the defendant.
Who can depose to the affidavit?
· By the cl aimant or other person having good knowledge of the facts of the case.
· See the case EMUWA V CONSOLIDATED DISCOUNTS LTD (2001)
Service of court process: See O 11 r 3  & O 7(1) & (2) Lag.
It is served by the process server:
· Bailiff
· Sheriff
· Deputy sheriff 
· Courier server
· Legal practitioner in an accredited law chamber
· Any other persons so designated by the court as process server.
Because it is an originating process, it must be served personally or via substituted means where necessary. Other trial processes may be served by the lawyer. All originating processes must be served personally on the defendant, in case of company director or secretary or any principal officer in the company, in partnership a partner or any member of the partnership, in case of persons with legal disability, their guardians….
When the defendant want to defend:
He files his:
· Statement of defence,  within 42 days
· Deposition of witnesses
· List and copies of document to be relied on
· Counter affidavit and written brief in support.
Various orders the court can give see Order 11 r 5 & 6
· Where the defendant has a good defence, leave will be granted to him to defend the case
· Where there is no good defence, summary judgment will be given against the defendant.
· Where there is a good defence to only part of the claim. Judgment will be given to the claimant against the defendant on those parts with no good defence and leave will be granted for those that a defence is shown
· Where any of several defendants has a good defence. Judgment will be given against those defendants with no good defence and leave will be granted to those that have a good defence.
Effect of the judgment under order 11
· It is a judgment on merit and final not default judgment which can be set aside. UTC V PAMOTE.
Joining Issues
Where an application and other processes have been served on the defendant, and he replied, he is said to have join issues, any judgment given will be on the merit and cannot be set aside by same court save on appeal. IRON PRODUCTS V SENTINEL ASS. CO LTD (1992) 4 NWLR (PT 238) 794
Where the defendant did not reply the process, judgment will be a default judgment. See UTC V PAMOTE. However in Lagos it is subject to the conditions under O 20 r 12.
There is No right of appeal against an unconditional leave to defend. See 241(2) (a) CFRN, NBN V WEIDE & CO premised on the basis of fair hearing…Audi alteram partem. (hear both sides)
· UNDEFENDED LIST UNDER ORDER 21 ABUJA
Jurisdiction, where it is available or applicable is Abuja. 
Principal conditions for the procedure See Order 21 Abuja
· That the defendant does not have a defence to the subject matter.
· An application asking the matter be entered under the undefended list
Scope of Application of the claim: see Order 21 r 1 Abj
· Recovery of Debt and
· Liquidated money demand.
Procedure for bringing the application
· Steps to be taken by party seeking to adopt the procedure
· At the time of applying for the issuance of the writ, applicant makes an application for summary judgment supported with an affidavit stating the grounds of the plaintiff’s belief that the defendant does not have a defence to his action.
Mode of application
· Abuja does not require any specific application= just WRIT OF SUMMON AND AFFIDAVIT
· In some jurisdictions, Motion ex parte, affidavit and writ of summons e.g. Kaduna and Kano
· In Kwara state, there is no need for application, just writ and affidavit. It is like Abuja.
· In Anambra and other part, letter attached to writ of summons and affidavit.
See AHMED V TRADE BANK NIG PLC, CASH AFFAIRS FIN LTD V INLAND BANK NIG PLC and KWARA HOTEL LTD V ISHOLA..
Content of the Affidavit
· It states that the defendant does not have a good defence to the application= see EDEM V CANNON BELL LTD
· It discloses good reasons and facts to the above assertion.
Number of copies of processes to be filed see Or 21 r 2 Abuja as many as the court and the defendant. 
Steps to be taken by the court after filing
· Where there are good grounds for believing that there is no defence to the suit upon the finding of the court, the matter will be entered into the undefended list and marked as same and processes will be served on the defendant.
· Where there is no intention to defend, judgment will be entered against him, either contested or not on the undefended list is on merit and final, only subject to appeal. There is no default judgment under undefended list. ACB LTD V GWAGWALADA (1994) 5 NWLR
Where he intends to defend the Action
·  He files Notice of intention to defend
· Affidavit in support of the notice. See O 21 r 3(1) Abj.
Notice of Intention to defend
IN THE HIGH COURT OF ABUJA
IN THE ABUJA JUDICIAL DIVISION
HOLDING AT ABUJA

SUIT NO……..
BETWEEN 
A ……………………………THE APPLICANT
B……………………………….THE DEFENDANT

NOTICE OF INTENTION TO DEFEND
Take notice that the defendant intends to defend this suit and will at the hearing rely on the affidavit in support of this notice.

Headings
· Parties
· Notice of intention to defend
· Franking 
· For service on/ on Notice to the other parties
· Affidavit countering all what the plaintiff have stated in his affidavit
It must be filed 5 days before the day fixed for hearing. See ABJ & BULET INT NIG LTD V ADAMU (1997) O 21 r 3(1)
· Where is unable to take steps within time: apply for extension of time within which to file his notice of intention to defend. It will be by motion on notice.
· The affidavit of the defendant must disclose good defence and triable issues. The test is prima facie and good defence and not success of the suit. See AGRO MILLERS V CONTINENTAL MERCHANT BANK.
Order the court may make on the date fixed for hearing
· Leave to defend: the matter will be moved from the undefended list to the ordinary cause list, it may be heard on the affidavit evidence or pleadings to be filed.
· Refusal of leave to defend.
· Summary judgment will be entered if there is no good defence 
· See- O 21 R 3(2) & O 4 Abj.
· BATURE VS SAVANNNAH BANK (1998) 4 NWLR (PT 546) P 428.
NB: the court must put a return date on the writ within which the defendant is to appear.
· Where the defendant files only notice of intention without the supporting affidavit. See JOHN HOLT & CO (LIVERPOOL) LTD V FAJEMIROKUN. The court may adjourn the matter and give them time to file their affidavit. The court will not give judgment in this circumstances.
EFFECT OF JUDGMENT
· What is the effect of judgment under this Procedure? See ACB V GWAGWALADA
· It is judgment on merit and only subject to appeal.



WEEK NINE
PLEADINGS, CLAIMS AND DEFENCE
Order 3 Rule 2 Lagos
REPLY: it is not a pleading for stating claims rather it for replying issues raised in statement
STATEMENT OF DEFENCE=REPLY FOR NEW ISSUES RAISED
COUNTER CLAIM= DEFENCE TO COUNTER CLAIM
STATEMENT OF DEFENCE & COUNTER CLAIM=REPLY TO STATEMENT OF DEFENCE AND RELY TO COUNTER CLAIM.
DEFINITION AND TYPES
Written statements that set out in summary the material facts to be relied upon by a party; In actions commenced by writ of summon. Statement of claim, statement of defence, reply, counter claim, defence to counter claim, further and better particulars … Specially endorsed writ of summons,
WRIT OF SUMMONS TO BE ACCOMPANIED BY
· Statement of claim
· List of witnesses (not applicable in Abuja)
· Witnesses statement on oath save those on subpoena
· Copies of documents to be relied upon
· Pre action protocol form 01/ pre-Action Counselling Certificate

FUNCTIONS OF PLEADING
1. Define the issues in dispute, NIPC v THOMPSON ORGANIZATION
2. They serve as notice to the parties GEORGE v DOMINION FLOUR MILLS LTD
3. Guide the court see whether  it has jurisdiction …  BALOGUN V ADEJOBI
4. Determine burden of proof
5. Permanent of records
6. Determine steps to be taken
FORMAL PARTS OF PLEADINGS
a. Heading, title, body, date signature and addresses (including address for service)
b. Dates sums and numbers in figures but may be expressed in words
c. Defence and counterclaim together; reply and defence to counterclaim 
See order 23 r 4 Abuja and Order 15 rule 2 Lagos 
STATEMENT OF CLAIM
1. Court heading
2. Heading of pleading, NB: you settle pleadings not write OR PREPARE
3. Body, INTRODUCTION IN Statement Of Claim IS ALSO KNOWN AS MATTERS OF INDUCEMENT.
· Introduce the claimant and that he leaves or carry out business within the jurisdiction of the court
· Full Introduction of the defendant and that he leaves or carry out business within the jurisdiction of the court
· Tell the story the way it is known
· Direct statement
· Use figures in amounts and dates but words are permitted in Abuja.
· Be guided by the major ingredient of the case as to eschew facts not material to the cause of action
· Pleadings must be direct of the material facts not of the evidence
· NB, plead documentary evidence but not the content, merely state intention to rely on it in trial, NB: evidence cannot be lead outside pleadings 
4. Reliefs
· NB: be specific in your reliefs as to documents by specifying date and time where necessary.
· Reliefs must be full and sufficient for what is needed for court don’t grant every reliefs sought for or for reliefs not sought for.
NB: Do not anticipate the case of the defendant in your statement of claim.
CONTENT OF PLEADINGS
· Only material facts see Agu v Ikewibe (1991)
· Facts not law FCDA v Nnaibi (1990) 
· Fact not evidence OKAGBUE v Romani (1982) and ODUNSI v BAMGBALA (1995)
· Positive facts without ambiguity, 
See generally order 15 Lagos and order 23 Abuja
FACTS TO BE SPECIFICALLY PLEADED
a. Any matter likely to take other party by surprise see order 15 r 7 and order 23 rule 6 Abuja
b. Illegality see ADEOYE v JINADU (1975) and GEORGE v DOMINION FLOUR MILLS
c. Statute bar or limitation period or limitation of action see Balogun v onikoro
d. Estoppel: ALAKIJA v ABDULLAHI 
e. Traditional history
f. Adultery
g. DEFAMATION and particulars of damages 
h. Plead particulars of SPECIAL DAMAGES. General damages or damages at large need not be specifically pleaded. Exemplary damages (damages for punishment), they all require proof
i. Customary law save where judicially noticed ADEDIBU v Adewoyin
j. Foreign laws
k. Failure of Condition precedent, 
l. Negligence/ contributory negligence and res ipsa liquitor
PREAMBLE TO STATEMENT OF DEFENCE (General Traverse)
ANSWER to the averments in statement of claim; may respond to the statement of claim in 6 ways:
1. ADMISSIONS: … see section 123 of the Evidence act, the effect is that the admitted fact is deemed established. Facts admitted needs no further prove. When a party ought to admit and he did not he is to be penalised in cost see order 19 rule 1, 2, (3), 3 (3) Lagos.  And see Egbunike v ACB (1995) and see also Order 23 rule 19… see section 75 Evidence Act
2. TRAVERSE/DENIAL: it is a categorical or unequivocal denial of any fact in the statement of claim in terms of the allegation. Every allegation of fact not specifically denied deemed admitted. See Order 15 rule 5 (1) Lagos and Order 23 Rule 9, 13, 14, 15. To avoid this implication a statement of defence should contain a general traverse set out in the opening paragraph of the statement of defence. SAVE AND EXCEPT as hereinafter expressly admitted, the defendant denies each and every allegation of facts contained in the statement of claim as if same are hereinafter set out and traversed seriatim. (draft of a general traverse). The general traverse does not specifically deny important facts that must be denied or traversed.  The defendant denies paragraph …… of the statement of claim and state as follows that … See the case of LEWIS AND PEAT V AKHIMIEN… whether the defendant is not in a position to admit or deny an allegation in the statement of claim See also Ugochukwu v CCB (1996) the entire pleading must be looked,.
TRAVERSE
It must be categorical and unequivocal denial of any fact in the SC in term of the allegation. Facts not specifically denied are deemed admitted
IT SHOULD BE LIKE: 
a. The defendant denies paragraph 6 of the statement of claim and state as follows ; can the defendant plead: The defendant is not in a position to admit or deny paragraph  6 of the statement of claim (Not a good pleading and it implies and admission) you should go further to set the facts…
NEGATIVE PREGNANT TRAVERSE
1. Statement of Claim: on the 18th June 2016, the defendant offered the claimant a bribe of #5000,000,000
2. Statement of Defence: the defendant denies that he offered a bribe of N500000000 to the claimant
3. Statement of Claim: the defendant flogged the plaintiff right hand with cane
4. Statement of Defence: the defendant did not flog the plaintiff right hand with a cane. 
The above traverse are not good, it is capable of two meanings or different inferences hence it is negative traverse but perverse. It suggests that the act might have been done more or less that has been alleged. 
PROPER TRAVERSE
· The defendant denies that he offered a bribe of N 50000000 to the plaintiff or any sum at all on the 18 January 2016 or any date whatsoever.
· The defendant denies flogging the plaintiff in right hand or flogging him at all. 
See order 17 rule 2 Lagos or Order 23 rule 14 Abuja. 
MATTERS NOT SUBJECT OF GENERAL TRAVERSED BUT SPECIFICALLY TRAVERSED. 17 R 3 LAG
a. Action for debt or liquidated demand in money 
b. Action for money had and received
c. Action for goods sold and delivered the defence to deny the order or contract, the contract, delivery or the amount claimed
d. Action upon bill of exchange, promissory note or cheque
EVASIVE TRAVERSE
Answer given should be at the level of detail of the underlying allegation rather than concentrating on the superficial answer directly as far as he knows. 
MATTERS THAT MAY NOT BE SPECIFICALLY TRAVERSED
a. Matters of law 
b. Damages or quantum (amount) or relief see order 17 rule 5 Lagos
3. CONFESSION AND AVOIDANCE
Admitting to something and giving reasons or justification for doing it or not liable; An admission coupled with fact to neutralize the legal effects. The defendant admits the fact alleged by way of confession but proceeds to avoid the effects of the admission by alleging new facts which give a different legal consequence to the admission and which may constitute a defence to the claim. It must be pleaded specifically.
ISSUES COVERED OR EXAMPLES OF CONFESSION AND AVOIDANCE
· Defence of Illegality of contract
· Justification for the wrong or privilege to defamation
· Lien on goods
· License to trespass
4. OBJECTION ON POINT OF LAW
DEMURER
To terminate a matter before filing a defence; i.e. rather than filing a defence, apply for the matter to be struck out OR the case must fail.  It has been abolished
Proceedings in Lieu of Demurer: filing a statement of defence and bringing law that can terminate the suit. See order 22 Lagos and Abuja … No demurer shall be allowed. See the case of FADARE v AG OYO STATE
· For instance an action that is statute barred. 
5. SET OFF
It’s a shield and not a sword. Asserting a liquidated sum in possession of the claimant as against the amount paid. Hence the set off amount will be removed from the claimed amount. 
Monetary claim against monetary claim. Where set off exceeds the claim, the defendant is not entitled to the balance, where he wants to claim for the balance, he should file a counter claim. See: FIRST BANK PLC V I.A.S.C.A LTD (2015) 3 NWLR (pt 1447)1. The life of a counter claim is not dependant on the life of the statement of claim. The defendant becomes the plaintiff for the purpose of the counter claim. If there is a counter claim he can get the balance. 
Note:
a. Plaintiff/ claimant claim must be monetary
b. Parties must be the same 
c. Plea only a defence; if main case is discontinued/ terminated, defence abates, contrast counterclaim
d. Must be specifically pleaded 
Order 17 rule 6 and 12 Lagos and Order 23 rule 16 and 34 Abuja
6. COUNTERCLAIM 
Counter claim is a separate action.  Cross action raised in the statement of defence by a defendant who has a cause of action against the plaintiff/claimant. It is an independent claim by the defendant in the same suit
 See order 17 rule 6 and 7 Lagos And order 23 rule 16
FORMS AND CONTENT OF A COUNTER CLAIM
1. Heading of court
2. Title: STATEMENT OF DEFENCE AND A COUNTER CLAIM
3. Head COUNTER CLAIM Separately
4. The COUNTER CLAIM must have introduction of parties, an opening.
5. You can state that the paragraphs in the statement of defence giving the statutes of the parties is repeated and adopted.
6. Note that counter claim is independent but linked the Statement Of Defence because they are in the same action.
7. Counter claim must also have a relief.
Statement of defence must also have a conclusion: WHEREOF THE DEFENDANT WILL URGE THIS HONOURABLE COURT TO DISMISS THE CASE OF CLAIMANT BECAUSE IT IS UNMERITORIOUS.
DOCUMENTS TO ACCOMPANY STATEMENT OF DEFENCE
LAGOS 
· Copies of evidence
· List of witnesses
· Witnesses statement on oath
ABUJA 
· Copies of evidence to be used in defence
· Witnesses statements on oath.
JOINDER OF ISSUES: 
Facts not admitted by the parties in the statement of claim and statement of defence which need no further proofs.  It is done at the close of pleadings.
REPLY
Responds to new facts or issues in the Statement of Defence such as in Confession and avoidance or make admission 
DRAFTING A REPLY
The claimant joins issues with the defendant upon paras-------------------of the Statement Of Defence. Expatiate issues Date and sign
FILINGS AND SERVICE OF PLEADINGS 
TIME FOR FILING PLEADINGS
ABUJA 
1. The statement of claim along with writ … order 23 rule 1
2. The SOD should be filed within 14 days in Abuja. O 23 r 2(1)
3. Reply to Statement of Defence, 7 days in Abuja.
4. Defence to counter claim, 14 days. O 23 r 3(4) {defence to a counterclaim in the nature of a statement of defence}
Reply and defence to counter claim are to be included in same document O 23 r 3(3). Note the different between filing a reply simpliciter and a reply and defence to counter claim.
LAGOS
1. Statement Of Claim/ Writ
2. SOD served within 42 days of the service of the origination process on him.
3. File a reply and defence to counter claim within 14 days see, Order 3 rule 2, Order 15 r 1 (2)and (3) Lagos
DEFAULT PLEADINGS
See Order 3 r 2, Order 20 r 1 Lag, Order 23 and 25 Abuja. Default can only be occasioned by the defendant. Because initially the registrar would not accept for filing … 
1. Default in filing Statement Of Defence- the plaintiff may apply for default judgment =, 20 r 9 Lag and 25 r 6 and 7 Abuja. The defendant asks for extension of time. By a motion on notice. 
2. Order of extension of time and He seeks the leave of the court to file, seeking an order of court  deeming the action to have been properly filed and served. 
3. Note interlocutory or final judgment
4. Default reply.
5. Default of defence to counter claim Order 25 r 8 Abuja.
EXTENSION OF TIME TO FILE PLEADINGS
Pleadings filed out of time are only voidable, not void. See UBA V NWORAH
1. EXTENSION OF TIME may be granted
2. Motion for judgment/ striking out v motion for extension of time. See NALSA & TEAM ASS. V NNPC.
CLOSE OF PLEADINGS
Stage in the filling and service of pleadings when further pleadings are no longer allowed,
When parties have filed/settled their pleadings:  THERE MUST BE AN END TO PLEADINGS: hence CLOSE OF PLEADINGS. When all parties have settled their pleadings; pleadings may be deemed to be closed if times allowed for filing have effluxes or elapsed. 
Order 15 rule 9 and 19 Lagos
In lagos when failure to file statement of defence within 42 days and no application for extension of time after seven 7 days after service of defence or reply (where applicable) and pleading subsequent to reply not ordered 
Where further pleadings ordered after repley after the period limited for filing
Order 23 rule 35 Abuja 
AMENDMENT OF PLEADINGS
Purpose of pleadings: to give notice to the parties and to enable court to determine the real question in controversy, to let the court know the burden of proof, where it lies. See the case of MOBIL OIL V LASEPA and Mobil Oil V Nabsons, Oguntimehin v Gubere (1964)
STAGE OF AMENDMENT
In Lagos: Any time before Case Management Conference and not later than twice in the substantive suit during the trial before judgment in Lagos Order 24 r 1 
In Abuja: any stage of the proceedings any time before judgment; See Order 24 r 1 and 2
In Lagos, the party is liable to 200 for every day of default amendment after grant of order to amend. While in Abuja, the order becomes void and can only be renewed by the judge.
CONDITION FOR GRANT OF AMENDMENT
1. Pleading in line with evidence
2. Include additional claim
3. Reflects parties capacity
NOT GRANTED
1. It is immaterial
2. Facts not in existence at the commencement of action
3. Set up statute bared
4. New cause of action
5. Change of nature of claim
6. Result in injustice or application brought mala fide. 
· On endorsement. 24 r 6 (Abuja and Lagos).
Amended …………day of---------------pursuant to Order of (name of judge) date -------------day of………………. 
DON’T PLEAD THE CONTENT OF A DOCUMENT IN PLEADINGS RATHER RELY ON THEM FOR USE AT THE TRIAL.





WEEK 10
PRE TRIAL ISSUES AND PRE TRIAL PROCEEDINGS
When is pleadings said to have closed? Exchange of processes within the time permitted by the court.
When is pleadings deemed to have closed? 15 r 1 Lag; 23 r 2&3 Abj. At the effusion of time set for the exchange of pleading even if the parties have default to take time required. An application for extension of time may be permitted.
What applications or proceedings can be undertaken before trial? 
Note: application for striking out pleadings, discoveries and interrogatories, settlement of issues, Case Management Conference (CMC) 
Striking out pleading for non-disclosure of a reasonable cause of action or defence *** each cause of action depends on the ingredient of the claim as demanded by law. E.g. offer and acceptance, consideration etc. 
Meaning: where the pleadings does not disclose: Pleadings could also be struck out if it is embarrassing or scandalous or vexatious or abuse of court process
When is a pleadings embarrassing, vexatious, frivolous or scandalous? When is pleading an abuse of legal process? Filing same process in different court.
NB: all application must be by motion supported by affidavit and a written address. 
· Frivolous pleadings is one meant to waste time, not useful, not serious
· Vexatious pleadings is one that annoys or upset
· Embarrassing pleadings is calculated to bring shame to a party
· Scandalous pleadings is meant to proclaim the sordid details of what a party has done in secret especially where the facts are irrelevant. AMOBI V ADOGU
ABUSE OF PROCESS OF COURT
· Proceedings wanting in bona fide
· Abuse of legal procedure or improper use of legal process
· Improper issue of judicial process to the irritation and annoyance of the opponent like instituting multiplicity of actions on the same subject matter, same parties and issues
· AFRICAN REINSURANCE CORP V JDP CONST.LTD
NB: after proceedings in lieu of demurer, you bring a subsequent application to set down the point of law down for hearing. Note that departure from the proceeding in lieu of demurer on issue of jurisdiction via a preliminary Objection. It affects mainly issues of substantive jurisdiction (i.e statutory jurisdiction of the court) not applicable to procedural jurisdiction. See order 22 Abj and Lag.
NB: No proceeding in lieu of a demurrer in Lagos if there is issues of Arbitration clause between the parties. The defendant may stay proceeding for arbitration prior to filing the statement of defence. There is no similar provision in the Abuja Order but may be extended relying on section 4 of ACA 2004
Procedure
· Abuja, O 22 R 2, 3 and 4
· Motion on notice with supporting affidavit and address
· Abuja: raising point of law . O 22 r 2
· if to strike out pleadings note.O 22 R 4; 23 R 20
· Lagos: O22 R 2 raising point of law.
· If seeking to strike out pleadings  15 R 18, if at CMC 15 r 16
CLOSE OF PLEADINGS
· LAGOS 15 R 1 (2)(3); 19
· 42 DAYS- STATEMENT OF DEFENCE
· 14 DAYS- REPLY
· ABUJA 0. 23 R 2(1), 3 , 10
· 14 DAYS- STATEMENT OF DEFENCE
· 7 DAYS- REPLY
SETTLEMENT OF ISSUES
· The process by which the real issues for determination in a cases are isolated so that the proceedings/trial are focused on them 
· Advantages
· Reduces the expense of trial time and cost
· Case management technique.
Where necessary?
·  Only where there are some lack of clarity or obscurity as to the nature of the issues arising from the pleadings of the parties. UKAEGBU V UGOJI
· Issues are usually succinct/
DRAFTING OF ISSUES
ISSUES FOR DETERMINATION
·  Must be bring out the controversy 
PROCEDURE IN LAGOS 27r 1
· Issues must be defined and filed seven days after the close of pleadings
· If the parties defer, the issues to be settled by the case Management judge
· The CMJ may settle the issue reflecting the issues arising from the pleadings of both parties 
· The CMJ cannot substitute his own opinion.
ABUJA
· Within 14 days at the conclusion of pleadings
· Failure of a party, the court proceed to hearing on issues submitted by the order party
· #If neither settle issue, the court give notice to the parties to settle the issue.
· 33 R 1, 2 3ABUJA
· O 33 R 5, the court may amend or frame additional issue of such terms as it seems fit
· 33 R 6- agree on the documentary evidence to be used at the trial on the documents front loaded at the opening of the case and defence.
· Power of the court to isolate issues for disposal of the case. 33 r 7

CASE MANAGEMENT CONFERENCE ORDER 25
1. Purpose: expedite trials (Case management)
2. Commenced by form 17 also prepare form 18 to be served on the other party
3. Claimant apply for issuance within 14 days after the close of pleadings
4. If the claimant defaults in applying for the CMC, the defendant can apply or apply for dismissal/struck out of the case.
5. Application must be made by the claimant
6. What form-letter or formal application
7. Note the difference in practice and requirement of the law
8. All applications to be by motion, 39 r1 not applicable
9. See order 25 rule 2
10. Time limit: within 3 months from commencement, extended by the judge upon application by either party. Extension is granted upon direction by the CJ
Purposes
1. Disposal of (non-contentious) matters which must not be allowed to get to trials for fast dispensation of justice.
When a matter is struck out: the party will apply for relisting
AFTER THE CONFERENCE
·  The CMJ issue a report to guide the trial judge through the course of proceedings unless modified by the trial judge. 25 r 4
SPECIMEN OF CMC REPORT
· Name of court
· Parties 
· Heading: CMC brought pursuant to O. 25 R 4
ISSUES FOR DETERMINATION
· As formulated by the claimant
· As formulated by the defendant
· By the court if any
CONFERENCE
· Existence of pending application
· Whether matter amicably resolved
· The number of witnesses
CONCLUSION
· Recommendation and
· Signature
SANCTIONS
· For non-participation or cooperation in the CMC- 
· failure to attend
· failure to obey scheduling order (agenda of the CMC)
· substantially unprepared for the CMC
· failure to participate in good faith.
In case of:
· the claimant, dismiss claimant’s claim
· the defendant, enter judgement against defendant

· where matter is referred to ADR and party fail to comply with the necessary procedure, ADR judge may dismiss the claim or enter default judgment where appropriate.
NOTE that it is default judgement AND procedure to set aside- 25 r 7 (the judgement may be set aside on application within 7 days after the default judgement)
· O 25 R 7
· 7 days after the judgement as extended by the CMC or ADR judge
· Application to be accompanied by an undertaking to participate effectively in CMC or ADR as the case may be.
CONSOLIDATION
· Joining two or more cases together so that they be tried in same trial.
· O 32 Rule 7 ABUJA, 37 R 7 Lagos
· Two or more actions pending in the same court are order of court joined and tried at the same time 
· Prevents multiplicity of actions
· DIAB NASR V COMPLETE HOME ENTERPRISES
· DELTA STEEL COMP V OWNER OF ADITYA
Parties
Same PLAINTIFF + same DEFENDANT
Same PLAINTIFF + DIFFERENT DEFENDANTS
Different PLAINTIFF + same DEFENDANT
Different PLAINTIFF + DEFENDANT
·  Application may be by summon or Motion on Notice (usual), affidavit and written address.
In Lagos, where the matters are before different judges, application must be made to the CJ for an order of consolidation before consolidating the matter.
WHEN CONSOLIDATION WILL NOT BE ORDERED
· The plaintiff in one action is the same person as the defendant in another and the case does not affect the defendant
· If the plaintiffs cannot be represented by counsel
· Where case at the different stages
=== judgement in consolidated cases must be given in respect of each of the suit.
· Court pronounce on each suit
· DIAB NASR v COMPLETE HOME ENT
· A sinlge notice of appeal can be filled but the notice of appeal to state the particular suit complained against.  IGWE V KALU
Appeal can only be made against your own not all the cases. Single notice of appeal will only be filed in respect of each suit.
DISCOVERY
· Discovery of fact is called interrogatories (in form of questions)
· Discovery of document is called inspection(in form of inspection)
· Order 26 r 8, 30 r 9 Abuja
Meaning:
INSPECTION
Meaning: 
Steps:
· Write to the other parties (by letter)
· Within 7 days after the close of pleadings and form part of the CMC 
· Reply within 7 days in format of an affidavit/ oath
· Attach the office copies of the document requested
· State reason why the documents may not be released (privilege information and state document, not within the power of the party to answer)
NB: in writing letter, the suit number must come before the name of parties
In Abuja
You make application to court


WEEK 11
TRIAL PREPARATION AND EVIDENCE
HEAVY RELIANCE PLACED ON THE EVIDENCE ACT, ORDER 30 AND 32 LAGOS AND ORDER 35 AND 38 ABUJA
In a matter there can be as many applications as possible. The judge gives a ruling to every application brought. A case or matter is just like a battle. The general while going for the battle needs to prepare very well with the necessary arsenal to be able to win or fight well. 
If there is a case: different types of evidential proofs are gathered and used. Pleadings could be termed as allegations of facts. Any allegation of fact not supported by evidence goes to no issue. Evidence is used to support and establish a case. 
THE CASE THEORY (not filed before the court it is for the chamber’s use or counsel’s use)
To establish the case, the counsel formulates the theory. Case theory is the party’s version of the story of the case. It is the thread that runs though the case which offers explanation of the accounts for the facts and circumstances of the case.
It refers to the central theme or path of the case for a party. It is pivotal to the successful laying out of the case canvassed by a party to litigation. It is summarised version of the case you intend place before the court on behalf of your client. Compared to the mission statement in company. Refers to the party’s version of the case
· It is thread that runs through the explanation ...
· Indicate the relief sought to be claimed.
In the car accident the case theory of the case for the claimant could be:
That the defendant was in a hurry to attend an urgent meeting scheduled for 1pm on 12th September 2012, at the material time to this action he was about fourteen kilometres away form the meeting. 
Theory: must not be more than 2 to three sentences. The claimant seeks relief for injury caused by the defendant to the claimant on 20/1/16 when the defendant drove negligently and hit the claimant.
The lawyer should investigate to have a good conduct of the case. For example, the defendant would establish that time is of essence in the contract, and that the transaction or contract cannot be rescinded.
TRIAL PLAN: is a sketch of the elements in a case— a story told through a plan or table. It can be amended as the case proceeds or develpments occur. No particular order. Show the followings in the column. Purpose is to sketch out the information in a summary form to allow counsel to keep fact of development of the case. It gives the counsel a good view of the claimant’s case, whether there was a case at all. It is a reminder for the counsel to diligently prosecute or handle the case. It gives the counsel a warning as to the necessary steps to be taken in the case. 
For instance in negligence: a duty of care, breach of duty, damage. A trial plan contains the following:
1. Cause of action
2. Elements or ingredients of the cause of action
3. List of witnesses/claimant and the defendant
4. Likely legal defences
5. Law in favour of your case
6. Comment or notes
CASE ANALYSIS
· Counsel for either side analysis the fact and the law relating to his case, for evaluation of the strength and drawbacks of his client’s case.
EVIDENCE:
All legal materials and means used to establish or disprove the existence of facts. The Evidence Act recognises:
a. Oral 
b. Real
Documentary, including computer generated evidence see section 84 of the Evidence Act, 2011. SEE DICKSON V SYLVA (2017) 8 NWLR (PT 1567) AT 167: CODIFIED THE CONDITIONS 
c. 
FUNCTION OF A TRIAL: the pupose of the trial. Bringing of evidence to establish a case. It allows the case publicly demonstrated in court, to test the evidence and have the adjudicator ruled on the matter.
1. It allows the factc in a case to be:
· Proved: when proved, the court believes in the existence or probable existence of the fact alluded.
· Disproved : the court believed in the non-existence or non-probable existence of the fact
· Not proved: neither proved not disproved. See 121 Evidence Act
N:B: Pleadings are mere allegations- settlement of issue- bring evidence to substantiate your allegation (trial).
FACTS THAT MAY/MUST BE PROVED: ADMISSIBILITY OF FACTS: facts may not necessarily be the truth to the layman. Facts are not truths in law.  
· FACTS THAT ARE ADMISSIBLE THAT MAY BE PROVED ARE:
a. FACT IN ISSUE: the fact in dispute, fact that must be proved or disproved. It is either main fact in issue/real fact in issue (these are facts that necessarily have to be proved by the claimant to establish his case or by the defendant to establish his defence) or collateral fact in issue (facts not essentially in issue but a re germane to prove fact in issue). the basic ingredient or elements of the cause of action. The fact or series of facts that the claimant would have to establish in order to succeed and the facts upon which the defendant will build up his defence. They are admissible subject to provision of section 1 below. See 258 EVIDENCE ACT for the definition of facts in issue. THOMAS V OLUFOSOYE: facts in issue must be proved. 
b. [bookmark: _GoBack]Facts relevant to fact in issue:
EXCEPTION TO ADMISSIBILITY:
1. Too remote to be material
2. Prevented from being proved by the provision of any law in force. E.g hearsay evidence, 37-38 EA, opinion Evidence, 67 EA, similar fact evidence, 12 EA character evidence 77 EA. See generally section. 1 EA	Comment by ridwan owolabi: HOC, 37, 67, 77
EXCLUSIONARY RULES: Hearsay (I heard him said he saw him killed the girl), opinion (I know him to be responsible person, he is a man of timbre), character (he is perpetual thief, he is a prodigal, she is a prostitute, she tell lies a lot) and similar facts (he stole yesterday, he is an ex-convict etc therefore each case should be tried on it own) evidence (generally they are not required to be proved except in exceptional cases and generally they are not admissible)
RELEVANT FACTS
Any fact declared to be relevant in the act or by necessary implication of law. 
RELEVANT FACTS:
· Facts generally relevant. 1-19 EA: 
· Section 4: in the course of the same of transaction
· Section 9: inconsistent wuth the facts in issue 
· Facts that are relevant under special circumstances 35 and 36 Evidence Act (adjoining land and scienter)
· Relevant on the ground of credibility 223 Evidence Act used in cross examination, you attack the story or the story teller.
FACTORS IN DETERMINING ADMISSIBILITY
· Is the fact pleaded
· Relevant
· In admissible form. ACB v GWAGWALADA
ORAL EVIDENCE
· Witness can only give evidence of what he saw, did, or heard or perceived by any of the sensory organs 126 Evidence Act, adopting written statement on oath/affidavit. 
· HEARSAY EVIDENCE SHOULD BE AVOIDED, 37 AND 38 EA: repetition made by any person before the court to prove the truth of a particular statement. An attempt to prove the truth of a fact theough a statement (written or oral) made otherwise by a witness in a court proceeding: 
· Hearsay may take the form ogf a statement contained in a record, or book or document proof of which is not admissible under the evidence act is fuch statement is tendered in proof of the truth of its contents
· Section 37 evidence Act: SHIVERO V THE STATE 
· SUBRAMANIAM V PUBLIC PROSECUTOR: Malays: a case where the accused person/ defendant was charged with unlawful possession of weapon-the Malayan terrorists’ threats were allowed to be repeated in court not in proof of the truth of such threats but to show the fact that the threat was ever made. See section 126 Evidence Act
DISADVANTAGES OF HEARSAY EVIDENCE
· Not on oath
· Not accurate
· Depreciates in the process of transmission
· Altered and not direct
DRAWBACK OF HEARSAY EVIDENCE 
· Not on oath
· Substitution of stronger evidence by the weak one
· Fraud or mistake
· Does not afford the court the means to watch the demeanour of the maker especially in the crossexamination
REAL EVIDENCE SECTION 127 EA
Material thing 
If movable, move to the court and tender it through the witness. 
If Immovable the court would have to visit the locus in quo, the court can go like a court, with all the facilities pf the court, CHUKWUOGOR V OBUORA 
1. Inspection by production: movable items
2. Visit to locus in quo: immovable item: acts of possession 
** Visit to the locus in quo must only be done by the judge not through any representative, cannot be delegated. Enyioma v DAREGBA
The judge should not subsitutue the evidence with its own account. He can not substitute the ear with his eyes.
TYPES OF VISIT
· Visit and continuation of proceedings
· Visit, observation and proceedings continue in the court
DOCUMENTARY EVIDENCE
1. Definition 258 Evidence Act:
2. Primary rule: document speaks for itself (once a transaction is reduced into writing)
3. Proof of document should be by the production of the document {primary evidence} or the secondary evidence, and no oral evidence of a document is allowed as general rule. 128 EA and OZIGI V UBN
Given oral evidence of documentary evidence? Ordinarily, No the document speak itself or via a secondary evidence. 128 Oral or written explanation is not entertained to contradict a document (parole evidence rule). See 128 a-e for exceptions (fraud, intimidation, existence of separate oral subsequent agreement), existence of any oral agreement, usage or custom
PROOF OF DOCUMENT (PROOF OF CONTENT (when not agreed upon) AND PROOF OF EXECUTION (ascertaining the due execution): once a document has not been agreed upon it has to be proved. 
TYPES OF DOCUMENTS: PUBLIC 102 AND PRIVATE 103 DOCUMENTS.
Public document: created by a public office or official or not so created but the law required it to be register as a public record (e.g memo and article, will , deed of assignment, deed of mortgage, civic registration, licenses,  etc.) 
Mode of proof-through the certified copy when not seen original 
Conditions for certification of true copies: photocopy of the public document made by a person in whose lawful custody it is:
a. Payment of the legal prescribed fee
b. Certification written at the foot
c. Dated
d. Subscribed to by the public officer with his name and title and seal/stamp when authorised see section 104 EA
It may be tendered by anyone without necessarily calling the issuer.
EFFECT
1. May be admitted
2. Can be tendered from the bar without necessary calling the public officer. See OGBUANYIYA v OBI OKUDU
PRIVATE DOCUMENT
Mode of proof- original document (primary document): proof of contents is genrally by primary eveidence. But;
Secondary evidence is only allowed after laying of foundation (showing what has happened to the original) is established see section 85-90
PROOF OF DOCUMENT
Primary Evidence: 
Secondary evidence
Areas under section 89 EA. please read
Within the power of the adverse party and notice to produce see section 91
Note the five instances where notice to produce is not required section 91
a. When the document itself is a notice e.g. Notice to quit before secondary evidence is give. Therefore a notice does not require a notice. 
b. When the adverse party will be required to produce
c. Where the original has been obtained by fraud or force
d. When the original copy is before the court
e. When the adverse party or his agent has admitted the loss of the document. See 89(c),  90(1)(a). see OPAKO Vz COP and See generally, section 85 to 90
PROOF OF EXECUTION: once a document is not agreed upon at the CMC, there is need to produce and proof due execution of such document. 
Section 94-100 EA
1. Whether the author/signature is real or genuine? Authentication 
2. Calling of attested witnesses
3. By means of identification of the author
4. Admission of execution 
Court may allow …
COMPUTER GENERATED EVIDENCE
Computer: device that can store and process information. 258 EA (definition section) see also 84 (proving section): 
CONDITIONS FOR ADMISSIBILITY OF COMPUTER GENERATED EVIDENCE 84(2) EA: SEE DICKSON V KUBOR: ADMISSIBLE FORMAT
A. Regular use of the computer for storing and processing the information over a material time in consideration 
B. Regular supply of the information in the ordinary course of the activity/business of the computer and even when malfunctioning it did not affect the evidence 
C. Proper functioning/operation of the computer 
D. Information derived from the information supplied to the computer in the ordinary course of those activities. 
E. All the above criteria could be proved by a certificate stating all the aforementioned conditions and that it was endorsed by a person in the position to operate the device a person actively involved in the process.. 84 (4)(c)
BURDEN OF PROOFS:
1. The General or legal burden of proof: rest on the person that must substantially affirms the affirmative in the case.
f. It is borne by the party against whom judgment would be given if no evidence were called
g. Section 132 and 133 EA. See ONOBUCHERE V ESEGIE. It hardly shift
In confession and avoidance, it shift to the party raising the defence.
2. Evidential Burden: it shift on the party making the allegation
h. Obligation to introduce evidence in particular cases, where a party wants the court to believe the existence of a fact. 136 EA
STANDARD OF PROOF: 
The degree of proof of fact required in specific case
In civil cases, the standard of proof is discharged on the balance of probabilities. 134 EA: Mogaji v Odofin … imaginary scale placing the credible the evidence of the parties on both sisdes of the scale. To weigh the weighty one. 
Where allegation of crime is directly in issue, it is beyond reasonable doubt. See 135(1) EA
The court will have to place the evidence adduced by each party on different sides of an imaginary scale, and weigh the case of each party and apply law thereto. ODOFIN V MOGAJI (1978) 4 SC 91 at 94
SEE ADEWUNMI V NWAKWERE
If the part of the pleadings outside the allegation of crime is severable, the severable part will be proved on the standard of civil case, ie, balance of probabilities …NWOBODO V ONOH,  OMOBORIOWO V AJASIN (1984) 1 SC 206… INTERPRETATION OF SECTION 135 OF EVIDENCE
COMPETENCE AND COMPELLABILITY
Competence of a witness refers to the ability of a person to give evidence. A competetnt witness would be able to give an admissible eveeidence. So an eveidence is admissible when it is so adjudeged by the court as such. And note that relevance is the nedrock of admissibility. 
Once the person is not prevemnted from understanding the question put to him and he is not prevented from giving a rational answer to the question put to him. 
Generally, all persons are able witnesses else if prevented by disability to understand question directed to him and give rational answers to them by reason of old age, tender age or infirmness of the body or the mind and any other cause of the same kind. 175 EA.
A dumb witness is competent if he gives by signs and it will be considered as an oral evidence section 176 Evidence …
A lawyer is a competent witnesess in certain circumstances: when he is the only one available that can testify. But the lawyer has to withdraw from the case from actively appearing. will cases.. ELABANJO v TIJANI, 192 Evidence Act
Generally, all competent witnesses are compellable (can be compelled to come to court and give evidence). Eg can be compelled via subpoena
COMPELLABILITY: the obligation or the duty to give evidence even if the witness is not willing to give the evidence… At the pains of committal for contempt of court. See Order 32 Rule 12 Lagos.
A witness may be compelled by subpoena or witness summon (just like subpoena, used mostly in criminal cases and ). By the use of form 26 in lagos (form of precipe filled by the legal practitioner) and form 27 subpoena ad testificandum (), and form 28 habeas corpus ad testificandum. (to the prison) an sub poena duces tecum form 29. In the HC, subpoena is always used
In the accident case counsel will like to call the police man who took the sketch of the accident scene to give evidence, what procedure should be followed. 
TYPES OF SUBPOENA: 
1. SUBPOENA AD TESTIFICANDUM: compelled witness to be present in court to give evidence. O38 r 34 and Forms 86 and 40(FCT) form 27 Lagos (O32 r 21) and can be used to compel to give evidence alongside the evidence.
2. SUBPOENA DUCES TECUM: used to compel to come and give document in court. NB: note the difference between producing (bring it or make it avialble) the document and tendering the document. When compel to produce, it need not be personally or by personal attendance.   See 218 and section 219 of Evidence Act. The major purport is giving the evidence. Hence delivering the document via other person will not amount to contempt.
A person served with subpoena duces tecum does not ipso facto become a witness he cannot be cross examined  unless and until he is called as a witness . see 219 EA
NB 2: diplomatic staffs is a competence but not compellable. See 1 and 2 DIPA 1962 and NOAH V BRITISH HIGH COMMISSIONER. Staffs of diplomats are covered by the immunities but not the Nigeria staffs in the office.
HOW IS SUBPEONA ISSUED: pay the filing fee and the conduct money
Apply by filing a praecipe in form 86 in Abuja and 27 to 28 Lag see order 32 rule 20
The subpoena issues from the registry on the judges’s directive 
The applicable subpoena issues and it be served personally, unless substituted service is ordered.
Service of subpoena is personal
Party is to provide conduct fee (amount remitted to the person compelled to facilitate his attendance)
i. Deposit of sufficient conduct fee
PERSONS THAT CANNOT BE COMPELLED: 
· President, Vice President, Governors and Deputy Governors – section 308 CFRN
Generally, they can sue and maintain action. See GLOBAL EXCELLENCE COMM LTD V DUKE
· Diplomats are not compellable. But not applicable in contractual cases or personal contracts. See the The diplomatic immunities and privileges Act 1962. Note that the immunities can be waived. no nigerian member of official or domestic staff of foreign/commonwealth envoys enjoys personal immunities Section 10 DIPA.
They are immuned from suit and legal processes, including processes to compel attendance in court as witnesses Section 1 and 10 Diplomatic immunities and privileges Act.  Also inviolability of their residence too should be noteeed.  
· Legal practitioner – privileged communication 192 EA. See ELEBANJO V TIJANI. A LP is a competent witness subject to 175, but he is not generally compellable, in certain circumstances section 192 EA provides that if it is made in furtherance of any illegal puepose, any crime or fraud has been committed. The privileges subsists after the relationship or the employment. 
· Bankers; not to give evidence in case where he is not a party. Section 177 Evidence Act.
· Spouses: husband and wife includes marriages under the act, customary law and Islamic law. See section 258 EA for the definition of the husband and wife.,  section 187 EA states generally that communications during marriage are privileged communication unless its subject to a dispute in the court of law. 
Subpoena subsists during the pendency of the suit. 
WRONGFUL ADMISSION AND EXCLUSION OF EVIDENCE.
See 251 EA; it shall not be ground for overturning a decision provided the evidence wrongly admitted or excluded does not affect the substance of the case. That is if it is substantislly important it can lead to the appeal court quashing the decision of the trial court. But if by the removal of the  document or piece of evidence it wil not have affecyted the case then the appeal court eould not have quashed the decision of the lower court. See Shivero v State. 

WEEK 12
TRIAL PREPARATION AND EVIDENCE
BURDEN OF PROOF
1. Legal burden of prrof or general burden of proof or burden on the pleadings. It is dependent on the state of pleadings and the applicable presumptions.  Section 133 (2): The party in whose onus of proof lies is the one that commence the trial of the case. Or he who asserts must prove. So its not always the claimant. See ESEGINE V ONOBRUCHERE states that the genral biurden of proof rests on that party that substantially assert the affirmative in the case. Section 132 EA and 133 EA.	Comment by OWOLABI: SIDE CLASS: please note that, where parties are witnesses to the suit, they are not included in the witnesses to be order out court under section 212 EA
While replying to any such application, counsel should be at alert not to breach the provision of the RPC. See R 27
The rule similarly apply to the counsel representing the parties.
2. Evidential burden of proof: obligation to introduce evidence in particular cases, where a party wants the court to believe the existence of a fact. Section 136 EA. Evidential burden of proof: obligation to introduce evidence in particular cases, wherr a party wants the court to believe the existence of a fact. See section 136 EA.
NOTE:
Where parties are called and non appear, the court may adjourn or strike out the case for lack of diligence prosecution 35 r 2 Abj. And order 30 rule 1. Where the claimant appears but the defendant default, he will be allowed to prove his case to the extent of which he bears the burden of proof. See the case William v hoperising co association. Once counsel appear, it is deemed as if the parties appear
Where the defendant is present and the plaintiff only the defendant is present,
Where there is a counter claim default judgment may be entered dismissing the case.  if he has a counter claim, he proves it to the extent that he bears the burden of proof.
Where there is no counter claim, default judgment may be entered striking out the case for want of diligence prosecution
EXAMINATION OF WITNESSES 
ORDER OF CALLING OF WITNESSES: the order of calling witnesses is at the discretion of counsel.
Legal burden determines who commences 
the case. 
The person to start is the person that bear the legal or general burden of proof : generally there may be opening speech.
a. EXAMINATION IN CHIEF: now reduced to the adoption of the witness statement on oath, Use open questions See 214 EA: it is the opportunity to elicit information from the party involved. Examination in chief involves asking questions of the witness to show his age, his intelligence and duty of speaking the truth. WHAT do you think will happen to any person who lies to a judge? e.g. See Order 32 rule 1 sub-rule 4 lagos, when the parties have not agreed and the witness is on subpoena proper foundation must be layed. 
Generally witnesses are to adopt the witness statement on oath except:
1. Where documents are not agreed upon
2. If it is a real evidence 
3. If the witness was subpoenaed to the court
Leading questions are not allowed generally in examination in chief, section 221 (1)-(3)
EXCEPT IN:
A. When it is introductory
B. When it is undisputed
C. When it is sufficiently proved or established facts. 
D. When it is in an hostile witness. 
E. In all the court permit
1. Conducted by the party calling the witness. Introduce the witness. Nowadays in civil litigation high courts, it is made simpler. Adoption of the statement on oath of witnesses is done. 
2. However, where any document is not admitted by consent, party that seeks to tender samne in evidence will have to lead
3. Give evidence that will be favourable to the party leading him in examination. He gives evidence of his testimony to the court
My lord the witness wish to adopt the witness statement on oath as his evidence in chief. 
My lord, 
THE PROCEDURE FOR OBJECTION
The announcement of your disagreement with the procedure adopted by the opposing party. It must be raised immediately raised timeously when something objectaionable is done by the  This is a procedure known to the adversarial system /law, the party complains as to the steps taking in the proceeding, which steps are not known to law or rules. You disagree with the opposing party.
Any evidence which is at variance with the pleading goes to no issue. DICK THOMPSON v NIPC 
There must be ground of objection:
a. It has not been pleaded
b. It is not relevant
c. It is not in admissible form
Once a document is objected to: my lord we shall object to the admissibility of this document. It is inadmissible. The letter purports to have originated from the custody of the state governor acting in his official capacity. It is a public document. We refer to sections 89 E; 90 (1) (c); 102 and 104 evidence Act. We also place reliance on the case of AZIKIWE V MIN OF LANDS WESTERN 
Judge: to cousel who tendered the document , how do you respond?
Judge : this is ruling … the document – a letter dated … issued …… is here by declared inadmissible and hereby rejected. (it should be kept)
AFTERMATH OF REJECTION OF DOCUMENT IN EVIDENCE
1. Once it is tendered the party tendering cannot withdraw same for correction of the defent and it shouldnet be re-tendered…
BABATOLA V ALADEJANA order 30 rules 12 and 17; order 35 rules 21 & 22 abuja 	Comment by ridwan owolabi: Survey plan, the document was not pleaded, it was withdrawn, and the statement of claim was amended, another objection was raised on the contents of the documents
COURT PROCEEDINGS:
a. REGITRAR: ANNOUNCES THAT ALL WITNESESS IN THE CASE should be out of court and out of hearing either by the application of either of the party. . Except parties and legal advisers. Section 212 Evidence Act, and the court may during the trial prevent communication with witnesses who are within the court house. See section 213. EA
b. WAYS OF LEADING WITNESS BEFORE TESTIMONY BY THE REGISTRAR
All oral evidence must be given under 
a. Oath
b. Affirmation. See 205 EA , “no so help me God”
If he Lies: pejury 14 yaers imprisonment. 
Exception: if it affects religious beliefs it need not be on oath or that of a child, see section 208 and 209. 
Difference between affirmation and oath:  in oath the statement is conducted with refrence with religious book. There is no ‘so help me God’ in an affirmation.
***c. CAUTIONING: every witness must be cautioned against telling lie in an oath and affirmation. Section 206
a. Addressing the court: announcing appearance: may it please the hounourable court, (not utmost respect) my lord,  I am Ridwan Owolabi, appearing for the claimant. 
RULES INVOLVED IN EXAMINATION OF WITNESSES
CORROBORATION OF EVIDENCE
Attempt to ensure the accuracy of the testimony of a witness or evidence through another independent witness or evidence. In Civil litigation, It is only applicable in one instance under civil proceedings: proof of Breach of promise to marry requires corroboration.	Comment by OWOLABI: Section 197
In proof of case, no limitation or minimum to the number of witness. See 200 EA
A single witness who is credible enough suffices in proof of case under both civil and criminal	Comment by OWOLABI: A village of witnesses is not required
Evidence marked without prejudice in civil case is not admissible as evidence  only if made in the course of negotiation or for settlement of dispute out of court. See NBA V FAWEHINMI	Comment by OWOLABI: Section 196 EA. NB: it is not allowed in contractual case (the document will be admissible). Note the source of the evidence. It only applicable to document made during the cause of negotiation.
NB: even where the document is not so marked, once made in the course of negotiation, the document will be inadmissible
EVIDENCE OF A CHILD (UNSWORN)
A. Evidence of a child below 14 years is admissible but the child will not be sworn section 209 E.A.	Comment by OWOLABI: Mandatorily, he must be below 14 years.
Birth certificate is of significance for proof of age
The evidence must never be on oath or affirmation
B. He must be sufficiently intelligent enough to have the reception of his evidence and he understand the duty of speaking the truth in the opinion of the court
C. It needs corroboration in criminal proceedings  209(3)
D. Testing sufficient intelligence: ask questions to see if he can provide rationale answers, questions generally on knowledge may be asked. E.g Asking the time of the day to show how rational he is?
E. Test of duty of speaking the truth: e.g if someone tells lie, what is the consequence of it?
F. Where he gives false evidence, shall be liable under 191 EA 209(4) 
See OKON V STATE.
G. In cross examination of a child, explore opportunity to see if he is coached
PREPARATION OF WITNESS
REFRESHING MEMORY
SECTION 239
Due to the length of time between the transaction and the testimony in court, a witnesss may be allowed to refresh his memory, at any stage of his examination/ testimony i.e. it can take place during the examination –in chief, or ceoss examination or re-examination 
a. BY A writing made by the witness at the transaction or so soon thereafter, shortly after such transaction, when the transaction is still fresh then inhis memory.
b. From the writing of someone else if it was when the transaction occurred ..
c. An expert may be allowed to refresh his memory form treaties made by him

When the witness is not so sure 
PROCEDURE: 
· Show that the transaction was recorded in writing
· That the writing was made by the witness
· Made simultaneously with the transaction Or 
· So soon after the transaction, when the event was still fresh in the memory 
· Seek the the leave of court made by the counsel or must be made by the counsel.	Comment by ridwan owolabi: The leave is not a permission for him to continue to read his answers from the book or diary. 
Can be done at any stage of the examination of witness. Not advisable during CE in practise
Making reference to writings in a previous transaction
Produce document after laying the proper foundation
The document is not ordinarily tendered. Usually used in matters requiring figures. May be allowed to glance at the particular document after appraisal by the other parties. Writings made by other persons(must have been shown to the witness at the time of the making or so soon thereafter).
An expert- by reference to professional treatise
TAKE NOTE- JIMO AMOO v STATE- it has taken a long while between the transaction and recording of the evidence. 5 weeks not allowed. Show that the transaction was recorded in writing’.
In jimoh Amoo v R, the court overruled the procedure whereby a witness attemted to refresh the memory from adeposition made some five weeks after the incident in issue. 
HOSTILE WITNESS	Comment by ridwan owolabi: Note that coaching the witness is generally not allowed as to lieig on oath or pejury asking him to lie,. He can however be advised on the natire of the case	Comment by ridwan owolabi: See section 230 Evidence Act
A hostile witness is that witness that has shown hostile animus (hostility) and is unwilling to tell the truth see ESAN V STATE. 
A witness cannot be declared a hostile in cross-examination because the witness originally is not your witness. It can only come up in the course of an examination in chief or re-examination. see section 230 Evidence Act. It is for the court to declare a witness hostile. It is not really common anymore in civil litigation but its obtainable mostly in a criminal litigation. 
The two conditions:
a. Display of hostility
b. Unwillingness to tell the truth (see ESAN V STATE AND IBE V STATE)
The general rule is that the person who calls a witness asks the court to believe the witness. 
My lord we have reasons to believe that the witness has changed his testimony, my lord we seek your to declare the witnesss a hostile witness. 
Once a witness has been turned a hostile witness:
1. Leading questions can be asked from him
2. The witness can be cross-examined (to discredit him)
3. The evidence given by the witness may/would be discarded/disregarded by the court 
CROSS EXAMINATION- 223-228EA	Comment by ridwan owolabi: The sky is your limit but not all the times, 
FOR a good crossexamination counsel must look for facts not disclosed by the opposing counsel. The crossexamination need not be confined to the facts to which the witness testified on his examination –in chief. See section 215 EA
Leading questions are allowed in cross-examination, create an impression in the mind oif the witness to give him rest of mind
PURPOSE - 223-228EA
a. Discredit the evidence or testimony of the witness
b. Test/challenge the veracity, accuracy or credibility of the witness/puncture his credibility
c. Elicit facts favourable to the case of the cross examiner/ build the case of the cross-examiner
d. Weaken the case of the adverse party
e. Show unrealiability of the testimony
f. Elicit facts adverse to the case of the other party
g. Generally ,Show that the witness should not be believed
MEANS:
1. Attack the story or
2. Attack the story teller
3. Never ask fishy question
4. Never ask questions you don’t know answers to

· STYLE
Insinuation
Confrontation: have block all the escape routes
Probing: asking question that push him to the wall.
NB: duty of a judge in CE: watches the demeanour of the witness	Comment by ridwan owolabi: It is possible to tender document through the witness of the adverse party in CE for the purpose of contradicting his testimony

RULES: see generally section 214, 215 (2),  219 EA 
1. Prepare and have the knowledge of the case
2. Specifici knowledge of the particular case, thhe winess and testimony
3. Prepapre your case theory, case trial plan, and analysis
4. Be conversant with the facts of the case, and the locus in quo.  
5. No cross-examination where no harm is done to your case:
· Listen 
· Evaluate
· Analyse
· Respond
· No cross –impression on the judge……LEARN
6. Always ask leading questions
7. No one question too many
8. No examination where no harm is done to your case
9. Cross examine if you want to challenge adverse piece of evidence otherwise you are deemed to have admitted same.
10. Always leading questions: always know the answer that will likely be given leading/close examinations. 
11. Use insinuation, probing and confrontation
12. Don’t argue with the witness
13. Don’t abuse the witness (not ethical)
14. Don’t ask questions suitable for an address 
15. Control the witness
16. Don’t ask ultimate questions 
Always refer to 223 EA
The general rule is that in cross examination that questions could be asked on the credit of the witness, it is true that there us a wide latitude in the question that may be asked in a crossexamination should be relevant they need not be condined to the fatxc testified on by the witness during th examination 
Whichever form CE should not contain:
a. Asked without reasonab;le grounds 225/226 EA
b. Indecent / scandalous 227
c. insulting/ annoying/ offensive  228 
examination in chief:
1. you are medical doctor…
2. what o ther qualification do you have 
3. 
EXPERT WITNESS s. 68 EA
1. An expert is a person who is specially skilled in the area of science, art or foreign law
Expert opinion evidence is an exception to the rule against opinion evdnce.  67 and 68 EA
The lawyer must lead the expert to show his qualification in the field he professes to be an expert (qualify the witness) via question on qualification, experience and exposure in the area	Comment by OWOLABI: In practice, get the detailed CV of your expert to the opposing party even before trial. For the purpose of intimidating the other party
It is a sine qua non to the reception of the evidence of such expert witness. 
a. Leading questions are rarely allowed.	Comment by OWOLABI: Only allowed where the questions are not in dispute
b. Allow the witness to speak independently 
HINT ON CROSS EXAMINATION OF AN EXPERT WITNESS
GOAL:  make the expert gives testimony that will favour your client/ or at least diminish the effect of his testimony
Adequate preparation: close/leading questions 
· Question experience/qualification/expertise where necessary
· Research the background of the expert from the opposite site
Cross examine to make him admit error/insufficiency in facts/ data relied on by him for his opinion
Cross examine the procedure and methodology followed in the research
Different conclusion favourable to your case different from the one he gave
Inconsistent previous testimony
Inconsistency with current authorities
Bias
Pose your own version to him to obtain concession
OGUENZEE V STATE
· Ask questions to establish the qualification and experience of the witness before his testimony
· Qualification is sine qua non to reception of expert evidence
· ..
· Questions include academic and professional as well conferences attended and other experiences
· Open ended on narration of the testimony
· Start with testimony on experiment or study carried out on the subject matter
· Allow him to narrate result of the experiment or study or test
RE-EXAMINATION
· 215(3) EA The purpose is to direct to the explanation of matters raised in the cross examination.
· Damage control of what the witness raised that may be favourable on the adverse party
· If new questions is raised, there will be opportunity for cross examination of such matter


WEEK 14
ADDRESS
It is worthy of note that the priniciples and format of a closing or final address are similar and applicable to an address in support of an interlocutory application. Order 31 Rule 1 Lagos see genrally Order 36 FCT
In the past it used to be the moment when the advocacy skills of the lawyer is displayed before the court. Its really what used to make a good lawyer then. Standing before the judge to canvass arguments. 
CLOSING ADDRESS	Comment by ridwan owolabi: Also known as FINAL ADDRESS.
In Lagos, on the day of adoption, the parties are given 20 minutes to give oral argument and 30 minutes in Abuja.

This stage is the:
The final stage of trial where the party canvasses or argues issues raised based on the evidence adduced and the applicable law in favour of its theory of the case. An address is a fundamental right under section 36 CFRN, although a party may waive the right. Both the first and the last impressions last longer and they both count a lot. See generally order 36 Abuja nad Orde 31 lagos and section 294 CFRN
Failure to allow a party to address might vitiate the trial--- although in clear cases, where facts are not in disputencourt may not call for parties’s address,. see NIGER CONSTRUCTION LTD V OKUGBENI.
The purpose of address is to assist the court and to inform the opposite party of the points canvassed and the applicable law. Written address is filed and exchanged between parties. The parties tell the court why his position should be believed. Credible evidence must be placed before the court before the right of address ensues. An address cannot take place the case of credible evidence. See the case of joseph zhiya v the people of Lagoss
ORDER OF ADDRESS- WHO HAS THE RIGHT OF REPLY
SCENARIO:
In the lump excision case, at the close of the claimant’s case, the defendant opted for a no case submission, stating that he would not call any witness. However, in the course of Cross Examination, the defence had tendered a journal pub of the claimant’s witness through the expert for the claimant.therefore a document was admitted in the course of a cross-examination of the adverse party. 	Comment by ridwan owolabi: It amounts to calling evidence within the meaning of O 30 rules 13-16 LAG.
Calling evidence is not limited to calling witnesses.
.See. TELEPHONE & ELECTRIC CO V REP OF NIG (1969)- for Order of filing writing Adress
 I
The Hon trial judge has now ordered as follows:	Comment by ridwan owolabi:  It should be within 21 days. See O 30 r 13, 14 15 and 16 LAG

“The claimant should start to address the court. The claimant should therefore file his written address within 22 days from the close of evidence. The defendant shall in turn file their written address within 22 days of the service of the claimant’s address. The claimant may file a reply on points of facts and law, within 22 days of the service of defence address”	Comment by ridwan owolabi: It should be only on point of law alone. See O 30 r 16 LAG

SOLUTION
A party callse evidence by tendering such evidence through his own witness or by any other witness, in the instant case. The judge was wrong, the defendant should be the first to file the written address because he tendered evidence via the claimant’s witness which amounts to calling evidence. Ttherefore he should start the procedure by filing the address within 21 days of from the close of evidence. See the  TELEPHONE & ELECTRIC CO V REPUBLIC OF NIGERIA. (1969) 1 NMLR. (Chief FRA Williams was the counsel in the case)	Comment by ridwan owolabi: THE LAST SHALL BECOME THE FIRST 	Comment by ridwan owolabi: When the evidence is used to contradict the witness its is easy to use the evidence to contradict through his ross-examination process. 
Evidence could be oral, documentary or real evidence. Therefore the party that called the evidence last should start the filing of the written address. 
The general rule is that the last to call evidence commences the address and therefore the opposite side has the right of general reply. The first to address enjoys the right of reply onoy on points of law. Order 30 rule 13 to 16 Lagos, order 36 rules 1-2 and 4 Fct. See the case of Telephone & Electric Co. v Republic of Nigeria (1969) 
REPLY ON LAW 	Comment by ridwan owolabi: To distinguish facts of the cases cited form your case or your position 
It is not the opportunity of second bite at the cherry. 
For clarifying laws not fully cited
For clarifying laws already overruled
For given full reference half cited 
For bringing into lime light laws cited that are not appropriate
DRAFTING AN ADDRESS
1. An address is required to be printed on white opaque A4 Paper
2. The heading in the court with the parties capacity indicated
3. The contencts are set out in numbered paragraphs
4. The title
5. Introduction (claim or application that forms the subject matter of the address)
6. Brief statement of facts
7. Issues for determination: whether the welder is affected by the weather
8. Succinct summary/statement of argument in respect on each issue, with reliance on the relevant authorities.
9. Summary of points raised
10. Conclusion: Prayers and reliefs and 
11. lists of authorirites 
12. Date
13. Name, signature and address of counsel who files the address
14. Address for service 	Comment by ridwan owolabi: It must be the counsel address unless where parties are not represented.

15. The address is required to be typed on white opaque A4 size, paper, set out in numbered paragraphs
Note that the addres in the file of the court is useless it has to be adopted within 2 minutes in lagos and 30 minutes in Abuja . see the orders of the court in btho jurisidiction
JUDGMENT
1. The end result of trial
2. The reasoned and binding judicial decision made by the court at the conclusion of a trial. See 318 (1) CFRN
3. Binding, authentic, official and judicial determination by the court of the claims in an action. SARAKI v KOTOYE
4. May be reserved or the date is given or is delivered straight away
CHARACTERISTICS OF JUDGMENT
1. It must be in writing- 294(1) CFRN
2. It must be given or delivered not later than 90 days after the conclusion of evidence and final addresses. Chukwuogo ;s case,  also, giving the judgement aoutside the 90 days window, it does not nullify the judgement if the court can show that miscarriage of justice owould be done if not given behind the window., 	Comment by ridwan owolabi: Visit to the Locus in quo forma opart of the proceedings
3. It must be delivered in an open court save where the court sees reason otherwise. 36(3) CFRN, O35 r 1 LAG, 39 r 1 FCT	Comment by ridwan owolabi: Juvenile courts, status of the parties …
4. It must discuss in dispassionate manner all the issues raised and end with decision that logically flow from findings of Fact. OJOGBUE V NNUBIA
5. A court cannot grant in excess of what is claimed before it .—EKPENYONG V NYONG…	Comment by ridwan owolabi: The court is not a father Christmas 
6. The court can only grant aggregate or something lesser.
7. Court cannot make judgment outside issues raised by the parties
EXCEPTION
1. Consequential order or reliefs see AMAECHI V INEC
DUTIES OF COURT
Placement of admissible and credible evidence adduced by each side on imaginary scale and weigh them together, to determine which side has preponderances of evidence. MOGAJI V ODOFIN, EZEOKE V NWAGBO. Whichever side outweighs is accepted and believed.	Comment by ridwan owolabi: Hinged on the position of the law the evidence can be rlied upon. 	Comment by ridwan owolabi: For an documentary evidence to be admissilble it must be pleaded, relevant and must be in admissible. See the case of African Continental Bank v Alh Gwagwada	Comment by ridwan owolabi: The judge must create an imaginary scale and weigh the evidence, knowing where it tilts and its credibility thereof, evaluating the evidence, then the court makes finidings of facts and then believes a particular fact to be  true or otherwise and applies the law
FORMAT
1. The claim is set out
2. The pleadings
3. The issues arising for determination
4. Consideration and evaluation of evidence
5. Finding of facts
6. Applicable laws 
7. Reliefs granted
See ADEYEYE V AJIBO	YE and MOGAJI V ODOFIN
TYPES OF JUDGMENT
1. DEFAULT JUDGMENT—via Motion on notice, default on the defendants to file his pleadings or enter appearance, application for striking out on want of diligent prosecution(on failure of the claimant to be present in court), where the defendant is absent and claimant is present— O30 r 3 LAG. Not on the merit of the case it can be set aside by the same court not necessariyly before the same judge but it can be in the same court. 	Comment by ridwan owolabi: Default of appearance 
Default of pleadings
Default of 	Comment by ridwan owolabi: Always note O 20 R 12

2. Summary judgement: by showing that the defendant shows no good defence, the court should give a summary judgement. 
3. ORDER OF DISMISSAL: it is available against a claimant who has failed to p[rove his case by evidence. It means that the action has been heard on its merit. It makes the court to become functus officio.	Comment by ridwan owolabi: The death of the action 
4. Judgement in rem and judgment in personam
5. CONSENT JUDGMENT: when terms of settlement has been reached through a means. it is binding compromise on an agreement to settle a court action during the pendency of the action. Free consent to the agreement. The term of settlement must be filed in court adopted by the parties and made the judgment of court. See WOLUCHEM V WOKOMA
6. DECLARATORY JUDGMENT: The court or the judge determine the rights, duties and liabilities of the parties. There will be no enforceable order. 
7. EXECUTORY JUDGMENT: it gives claims and enforceable orders
8. NON-SUIT: this occurs where there is no satisfactory evidence to entitle the claimant the interest of the defendant must not be prejudiced. It occurs where there is no satisfactory evidence to entitle the claimant to judgment, and it is not just that the defendant be allowed to get away with a dismissal of the case. O. 34 r 1 Lagos. Where there are two inconclusive evidence, the trial court should go ahead and make a non-suit pronouncement. The two side must be heard on the propriety of the non-suit. See CRAIGE V CRAIGE.	Comment by ridwan owolabi: The effect that of a second bite opportunity, the case can be re-instituted again by the claimant. 	Comment by ridwan owolabi: In appellate court is granted de novo to retry	Comment by ridwan owolabi: The old position of the law, that the court should hear both sides on non-suit 
where you cannot say that the plaintiff has failed in-toto or the defendant is entitled to judgment. See ACB V YESUFU—order of non-suit is better given in technical flaws. See O 34 R 1. Both parties to the case must be heard.. Note: where the jurisdiction does not have provision for non- suit, it may argued that the appropriate order the court should give is order for retrial.	Comment by ridwan owolabi: Yesufu was owing the bank and he admitted such, the claimant was nto able to tender the statement of account on technical grounds, the court non-suited the claimant instead of dismissing the suit. So on the altar of techniocality the court would allow the occasioning of injustice. 
9. FINAL AND INTERLOCUTORY JUDGMENT	Comment by OWOLABI: OMONUWA V OSHODI
Final judgment:  is a judgment on the merit.
Test on final merit
· Where the order made disposes off the rights of the parties- OGUNTIMEYIN V TOKUNBO


WEEK 15
ENFORCEMENT OF JUDGMENT: MRS ODUKOYA
MEANING: The way and manner a judgment is executed. Once a judgement is given or pronounced, it remains valid until appealed against or set aside by an appeal court; and it has to be obeyed and followed. Simpliciter It means enforcing compliance with the judgment of the court.
PARTIES: Parties involved in the enforcement of judgment or designations of parties in enforcement of the judgement of a court of competent jurisdiction. See 19(1) SHERIFF AND CIVIL PROCESS ACT: "Judgment creditor" means any person for the time being entitled to enforce a judgment or who has a benefit in the judgement; while the "Judgment debtor" means a person liable under a judgment; the party entitled must levy judgement or execution.  
QUERY: When does the judgment of the court becomes operative? 
It becomes operative upon the given or delivery of the judgement. Where there is failure to comply on non-compliance, some corrective methods must be employed to ensure due compliance with such judgment. See Or 35 r 2 Lag; Or 39-r 6 and 9 Abuja
LAW GOVERNING ENFORCEMENT
· Enforcement of judgement of inferior courts in a state are governed by the SHERIFF AND CIVIL PROCESS LAWS and JUDGMENT ENFORCEMENT RULES
· Enforcement of judgments of the superior courts of record i.e. the High Courts & Appellate courts are governed by the SHERIFF & CIVIL PROCESS ACT and JUDGMENT ENFORCEMENT RULES
TIME FOR EXECUTING JUDGMENT
· After the expiration of the specific period given/stipulated by the court for the execution, 
HOWEVER, WHERE COURT STIPULATES NO TIME:
· For writ of Possession, it is 14 days from the date of judgment. See Or 4 r 1(1) Judgement Enforcement Rules 
· For any other processes of execution, it will be 3 days after judgment was given. See Or 4 r 1 (2) JER	Comment by ridwan owolabi: For recovery of debt-3 days 
LIFE SPAN OF A WRIT OF EXECUTION: See Order 4 rule 10 JER: it expires after (one) 1 year but it can/may be renewed.  
· APPLICATION FOR ISSUANCE OF EXECUTION PROCESSES IS MADE TO THE REGISTRAR EITHER:
a. By completing & filing praecipe form or
b. By a mere written application stating to the court through the Registrar the suit no, parties, date of judgment, nature of the rules, process and amount of judgment ... see Or 4 Rule 4 & 5 JER
MODES OF ENFORCING JUDGMENTS
A. ENFORCEMENT OF MONEY JUDGMENT:
· Can be enforced in any of the following ways:
a. Writ of Fieri Facias or writ of FIFA	Comment by ridwan owolabi: Please note that All the five can be used separately or together or consecutively … 
b. Garnishee Proceedings
c. Judgment summons
d. Writ of Sequestration 
e. Instalment Payment
1. WRIT OF FIERI FACIAS: Otherwise, known as Writ of FIFA is the most commonly used writ to seize or displace a person from a property. The procedure is by Filling the praecipe form, Directed to the Sheriff requiring him to seize and sell enough of the judgment debtor’s goods to satisfy the judgment debt. They sell by public auction. It is therefore a writ of attachment PLEASE NOTE THAT; His cloths (wearing apparels), beddings, tools, and implement/instruments of his trade to the value of 10 NAIRA will not be used/attached  
PROCEDURE
Judgment creditor shall file an application with the Registrar for a writ of execution in Form 3 of the First Schedule to the SCPA. (Praecipe form). Order 4 r 15 JER, It is taken to the judge in the chambers for due signature and issuance. It shall not be issued until after the expiration of 3 days from the Day of Judgment except with leave of court. It can only be issued for enforcement after the expiration of 3 days from when the judgment was given. The judge after being satisfied grants the order. Order 4 rule 1 (2) JER. 
· PROPERTY OF THE JUDGMENT DEBTOR THAT CAN BE ATTACHED:
· FIRST HIS MOVABLE PROPERTIES S. 25 SCPA: What happens if the Movable Properties cannot be found within the jurisdiction or not sufficient to satisfy the judgment or he does not have at all? See Section. 44 SCPA—bring an application to attach the immovable property of the Judgement Debtor located at the jurisdiction. 
· SECOND IS HIS IMMOVABLE PROPERTIES: Mode of application against immovable properties of the Judgement Debtor is By motion on Notice supported by an affidavit stating the following:
a. Steps, if any, that has already been taken so far to enforce the movable properties and the effect.
b. State the sum remains now due under the judgment
c. That there are no more movable properties within the jurisdiction of the court to be attached and if there are, they cannot be found or can reasonably satisfy the judgement. 
d. State the description and location of the property or proof ownership of the property sought to be attached and evidence of proof of such ownership.
2. GARNISHEE PROCEEDINGS
What is Garnishee Proceedings: it is a form of tripartite proceeding. It is a procedure whereby the Judgment Creditor given judgment, knows that or is informed that there is a third party who has in his possession the money or property of the Judgment Debtor therefore he recovers his money from that third party through such procedures. Usually used against the bank of the Judgment debtor.
PARTIES TO THE PROCEEDINGS ARE 3: The Judgment Creditor/Garnishor, the Judgment Debtor, and the Garnishee (the bank). It is not all monies or debt with the third party that is attachable. Then what debts are attachable? Debts that are due or accruing to the judgment debtor. Must be for a sum certain i.e. a liquidated sums because monies in the bank are due and accruing immediately to the owner.
· Rents due for payment immediately can be garnished
· A salary that is due to the Judgment Debtor is due. 
· Therefore you can’t use it against insurance policies, See s. 83 SCPA;  FLIONE V OLADIPO (1934) 11 NLR p. 168
· LIMITATIONS: garnishee proceedings is only applicable if the Garnishee is indebted to the judgment debtor within jurisdiction of the court where judgment was given.  S. 83 SCPA, RICHARDSON V. RICHARDSON.
· Please note that the Consent of AG is required for garnishee proceedings against money in possession of a public officer. See section 84 (1) SCPA and the ONJEWU V KSMCI. Garnishing money is in the possession of public officer need to be done with the leave of the AG.
IN THE HIGH COURT OF LAGOS STATE
IN THE LAGOS JUDICIAL DIVISION
HOLDEN AT LAGOS
					SUIT NO……………
BETWEEN:
ODUMOLA YOKOYA …………..JUDGMENT CREDITOR/GARNISHOR/APPLICANT
AND
1. MR ORILOWON JUMOGUNJE…………JUDGMENT DEBTOR/RESPONDENT
2. STERLING BANK……………………………………GARNISHEE/RESPONDENT
PROCEDURE: By motion Ex-parte application supported by affidavit stating:
a. Names, addresses and occupation of the parties
b. Date judgment was entered in the suit
c. That the judgment is still wholly unsatisfied or unpaid
d. That the garnishee is indebted to the Judgement Debtor and the amount of indebtedness
e. That the Garnishee is within jurisdiction
Note that on the date fixed for hearing of ex-parte application, if satisfied it enters a garnishee order nisi in Form 26. The Order nisi and affidavit in support shall be served on the judgment debtor and garnishee at least 14 days before the date fixed for hearing. 	Comment by OWOLABI: PLEASE NOTE 
EFFECT OF ORDER NISI: it is a notice for the garnishee to come to court to show cause why he should not pay and if refused or no reasonable excuse, it will be made absolute. It freezes the money in the hands of the garnishee. Until he pays to the court. Where he does not deny the indebtedness—order nisi is given. 
· Payment into court within 8 days of the service of the order nisi on him. Once he opays that is the end of the garnishee proceedings. 
· Where the garnishee disputes liability, he must file a counter affidavit to the order nisi showing cause and affidavit given to him within 14 days after service. 
THE ORDERS THE COURT CAN MAKE AFTER HEARING THE APPLICATION:
· If court is convinced that the garnishee us owing the judgment debtor it will make an order absolute. Execution can be carried out against garnishee if he fails to pay. 
· He may be discharged if successfully proved that he owes no liability to the Judgement Debtor, Where otherwise, an order absolute is made
· Payment by the garnishee validly discharge him of the debt owed to the judgment debtor.
·  If after service of the process he admits of the debt to the Judgement Debtor, he pays the money to the court within 8 days after service and hence discharges of all the liabilities.
JUDGMENT SUMMONS
What is a judgment summons? It is a summons issued against Judgment Debtor that has intentionally refused to pay. Once the Judgement Creditor believes that, the Judgment Debtor have the money but he is intentionally refusing to pays. It asks the Judgment Debtor to come to court on oath and to be examined on oath as to his means. 
PROCEDURE
· Judgment creditor applies by filing praecipe Form 13 in the First Schedule of the SCPA. See 15(1) SCPA.
· Judgment Summons should be filed in the judicial division in which the judgment debtor resides or carries on the business. See s. 15(2) SCPA. 
· The Judgement Debtor is to come court to show cause for his means.
· On the date fixed for hearing, the Judgment Debtor will be examined on oath as to his means.
· ORDERS THE COURT CAN MAKE:
A. An order committing the judgment debtor to prison for a term not exceeding 6 weeks if the court finds that the Judgment Debtor has means to pay the judgment sum, but he intentionally defaults in payment. Section 65 SCPA.
B. An order that the judgment debtor’s property be attached and sold.
C. An order for instalment payments or otherwise by the judgment debtor
D. An order for discharge of the judgment debtor from prison where he has been committed to prison. section—63 SCPA
PAYMENT BY INSTALMENT
When can it be applied for?
It is possible for judgment to be given in a matter, and the Judgment Debtor is willing to pay but there is no way he could have paid because he has no the capacity. Therefore in this instance the order to make payment in piece meal depending on the order of the court. Is an order for instalment payment?  
Where the judgment debtor is willing to pay the judgment sum, but is unable to pay the total sum due at once or immediately. Once there is a default, all the entire balance unpaid can be garnished or levied by the writ of fifa. See Or 35 r 4 Lag; Or 39 r 8 Abj; ACB Ltd c v Dominico Builders Co.Ltd.
E. Schedule of payment may be attached to the affidavit
F. Once there is an instalment default, all the judgment debt becomes due at once
PROCEDURE:
Application is by motion on Notice supported by affidavit stating good reason.
B.  ENFORCEMENT OF JUDGMENT THAT ARE NOT MONETARY
Execution of judgment for recovery of possession of land; It is usually enforced by writ of possession
PROCEDURE: 
· By filling and file the praecipe Form 3 in the 1st schedule of the SCPA
· Can only be used to recover possession not for the sale of land.
Query: is it possible to use both writ of possession and writ of fi.fa at the same time when levying execution? Yes, where the judgment requires both money claim and recovery of possession.	Comment by ridwan owolabi: All the enforcement procedures can be used together.
When can writ of possession be issued? See O 4 r 1(1) Judgemnt Enforcement Rules—when court have not stated time for enforcement—within 14 days.
ENFORCEMENT OF JUDGEMENT FOR DELIVERY OF GOODS
· Enforcement of judgment ordering that a good or chattel be delivered is under Form 67 of the Judgment (Enforcement) Rules. 	Comment by ridwan owolabi: It commands the sheriff to go where the goods are kept, seize the gods and deliver same to the judgment creditor. 
· It si addressed to the Sheriff requiring him to seize the goods wherever they may be found to be recovered , sold and delivered to the judgement creditor. 
· By writ of enforcement for delivery of goods
· The same form or a separate writ of fi.fa may be used to levy execution of the JD property if sum of money is awarded
ORDER FOR EXECUTION OF DEEDS AND NEGOTIABLE INSTRUMENTS
This is applicable when the judgemnt debtor refuses to execute the agreement,deed, therefore the court wold be applied to for execution of the deed. It requires the JC to prepare the deed in acvcordance eith thw judgemnt of the court. or the judgement. The court is executing by force on behalf o fht eparties. 
The Judgement Creditor will prepare or endorsed the deed and stamp it if required and the Registar of court shall execute the deed or instrument and it shall operate as same has been endorsed or executed by the Judgemnt Debtor—Order 11 Rule 11 Judgemnt Enforcement Rules
EXECUTION BY WRIT OF SEQUESTRATION
It is issued in a situation where the judgment debtor 
It is directed against both the movable and immovable properties of a JD
· When issued?
a. Where an order of warrant of arrest or committal to prison had been issued against a judgment debtor but cannot be found. Ht commissioners managed by the commissioners. 
b. Where he has been arrested and detained in custody for failing to obey the judgment of the court but inspite of this he still persists in his disobedience of the judgement. Order 11 rule 9 JER. 
· It can only be issued by the High Court of a state. Order 2 rule 27 (1) JER 
PROCEDURE:
· Motion on Notice supported by Affidavit for the issuance in form 69-- see Or 11 r 8&9 JER
EFFECT
· The JD is deprive of the use and benefit of the property
· It direct to the commissioners to seize the property and pay from proceeds expenses and J-debt.
· The JD ccaanot deal with the property ro sell until the debt is settled. 
ENFORCEMENT OF JUDGMENT INTRA STATE – SS. 37- 39 SCPA
Another judicial division or district in the same state may enforce judgment delivered in a judicial division. 
PROCEDURE
The registrar of the court that gave the judgment(Home Court) issue a writ of execution
He send the writ and other processes to the Registrar of the division in which the judgment is to be enforced( Foreign Court)
The processes are accompanied with a warrant in Form 11 of the SCPA requesting and authorizing execution in the foreign Court.
The Registrar of the Foreign court act on the process when received as if it were issued in his court
After execution the registrar of the foreign court pays over all moneys received (if any) from the execution
The Registrar of the Foreign Court reports back to the Registrar of the home Court of actions taken on the Process in Form 12
ENFORCEMENT OF INTER STATE JUDGMENT—SS. 104—110 SCPA
Enforcement oof judgemnt of a superior court of record in any part of the federation is giranteed undert the constitution . see section 287, CFRN.
What law governs execution of judgemnt of superior court outside the state where it was given… as stated above.
PROCEDURE
The Judegemnt Creditor applies (_may be letter) to the registrar of the court that gave the judgment to be issued a Certificate of Judgment containing details/particular of the judgement. Section 104 SCPA .	Comment by OWOLABI: Application is by mere letter writng	Comment by OWOLABI: This must be signed by the Registrar issuing it	Comment by ridwan owolabi: States some information: 
The registrar will issue the certificate of judgement which he must sign and seal.
The Judgement Creditor or his counsel take the signed and sealed Certificate of Judgment to the State of execution and register the Certificate with the Registrar of a court of similar jurisdiction in the state of execution. 
The Registrar of the Enforcing court enter the particulars of the Certificate in a book or register the certificate of judgemnt in the (Nigerian Register/Book of Judgments)—s. 105 SCPA.
It will be taken as the judgemnt of that court. 
The judgemnt creditor swears to an affidavit In support of the registered judgemnt before ha can execute judgemnt stating that:
From the day of the registration, the registering court can deal with the judgment as if it were given by it. It can similarly order a stay of execution
Before the registered judgment is enforced, the JC depose to an affidavit stating the following particulars:
a. That the amount in the process has become due and unpaid
b. That the act ordered to be done remains undone or;
c. That the person ordered ot forbear from doing an act has disobeyed the order.
Note that no proicess willbeuusued for larger amount thatn the amount stated in his affidavit. Section 107 SCPA. 
EFFECT OF REGISTRATION OF CERTIFCATE OF JUDGEMNT
Judgemnnt can be executed in that state using any of the methods for excuteng judgemnt. 
Upon execution, Registrar of the enforcing court file a report under seal of the court notifying the Registrar of the court that gave the judgment of the execution of the judgment specifying if executed wholly or in part. Or extent of execution—see ELECTRICAL & MECHANICAL CONSTRUCTION CO LTD V TOTAL (NIG) LTD & ANOR (1972) 1 ALL NLR (PT.2) P. 293
ENFORCEMENT OF FOREIGN JUDGMENTS IN NIGERIA
It can be done in either of the following ways;
i. By Action at Common Law
ii. By Reciprocity or Reciprocal Enforcement.
RECIPROCAL ENFORCEMENT/RECIPROCITY
· It is governed by the FOREIGN JUDGMENTS(RECIPROCAL ENFORCEMENT) ACT 1961. 
· WE HAVE RECIPROCAL LAWS WITH THAT FOREIGN COUNTRY.
· It is done on the condition that the foreign court that gave the judgment must also be ready to enforce judgment of Nigerian courts in its courts to that effect. 	Comment by OWOLABI: Example are the common wealth countries
· Applicable to common wealth countries.
· Section 12 FJ ERA
· Such countries that offers are to be listed in order made by the Minister of Justice under Part I of the FOREIGN JUDGMENTS(RECIPROCAL ENFORCEMENT) ACT CAP F 35 LFN 2004
CONDITIONS:-- s. 3(1)(2) FJA
· Only judgemnt of superior courts It must be a judgment of a superior court in the foreign country for it to be enforceable
· It must be conclusive and final though it may be subject to an appeal at the country that gave it or pending appeal.
· It must for a specified sum to be paid not including recoverable money as taxes, fines or penalties and charges. 	Comment by OWOLABI: Fixed and certain sum
REGISTRATION/PROCEDURE
· The foreign JC must apply to a high court of Nigeria for the registration of the FJ within six years(6) of delivery or determination of appeal
· The application is by motion on notice supported by affidavit stating prescribed facts and matters. Section 4 (1)
· EFFECT:
· It will be taken as the judgemnt of the court in Nigeria. 
· The HC order for registration of the judgment if satisfied with the application and it is registered in the Nigerian Book of Judgment.	Comment by OWOLABI: 	 Reciprocal enforcement may be a ground for granting an order for registration
· The AGF have power to advise against registration if satisfied that the country will not offer reciprocal enforcement.
· The HC have power to deal with the FJ as if it were its own if registered and will take all necessary steps for its enforcement
· NB: the HC cannot order for instalment payment of judgment sum—GOODCHILD V ONWUKA
· Once registered, any mode of execution may be used—section 4(4) FJA
· If it is for payment of foreign currency, the currency will converted to Nigerian currency subject to the governing law and agency and at the prevailing rate as at the time the FJ was given. Section 4
· Nigerian court will not enforce a FJ not enforceable in the FC.
INSTANCES IN WHICH THE JUDGMENT DEBTOR MAY APPLY FOR THE FOREIGN JUDGMENT TO BE SET ASIDE FOR REGISTRATION—6(1) FJR
1. Non compliance with the provisons of the FJ RA a judgment of the reciprocal enforcement country
2. The JD did not receive notice of proceeding in good time as to enable him defend the action /and could not defend the action.
3. That the foreign court Lacks of jurisdiction to give the judgemnt.
4. Judgment obtained by fraud  section 6 FJRE
5. Enforcement contrary to public policy in Nigeria.	Comment by OWOLABI: e.g judgment for the enforcement of matters that may stirs public up-rise or against public moral 
6. The applicants is not vested with right under the judgment. 
Wherte a JD applies to set aside the JC may proceed to levy execution using the methods of enforcement.of judgemnt. 
It was a judgment on a matter res judicata at the date it was delivered.—IFV V DSNL OFFSHORE LTD
· Application to set aside registration is by PETITION—Rule 12, Reciprocal Enforcement of judgment Rules
· Reciprocal Enforcement is only enforceable by registration 
· If refused, the JC can go ahead and levy execution.
BY ACTION AT COMMON LAW:
· Foreign judgment creditor will commencing an action in high court I Nigeria using the reliefs agiven in his foreign judgemnt s as the cause of action.
· No need for lengthy trial as the foreign judgemnt creditor can onstitute an action under the summary judgemnt procedure order 11 lag or indefenfed list lsit Abuja.
· It may be done via an action commenced in the court of the foreign country 
· The judgment to be enforced will be the cause of action	Comment by OWOLABI: The reliefs granted under the judgment serve as the cause of action
PROCEDURE 
i. The JC institute an action in Nigerian court claiming the reliefs granted to him by the foreign court	Comment by OWOLABI: The judgment granted at the foreign country will be the cause of action.
ii. The action must go through the normal process of substantive trial
iii. The action is aptly filled via a process for the enforcement of summary judgment
· It may be UNDEFENDEND LIST IN ABUJA- O 21
· It may be via ORDER 11 IN LAGOS
· Only judgment of superior courts of the country are often enforced in Nigeria: asdscussed under reciprocity. 	Comment by OWOLABI: High Court upward. Court of equivalent jurisdiction to a High Court in Nigeria or above.
· It can only be enforced in the High Court in Nigeria	Comment by OWOLABI: There need not be reciprocity of enforcement of Nigeria Judgments in the Foreign Country 
CONDITIONS THE FOREIGN JUDGMENT MUST SATISFY TO QUALIFY FOR ENFORCEMENT
1. The judgment must be final and conclusive
2. Must have been delivered a court of competent jurisdiction
3. Must be for a definite sum of money 	Comment by OWOLABI: Not for money recoverable as tax, fine or penalty
4. For res other than money, it must be situate at the jurisdiction of the foreign Court at the time of the delivery of the judgment.
ENFORCEMENT OF NIGERIAN JUDGMENTS ABROAD/ FOREIGN COUNTRY
· There must be reciprocal  laws on enforcement greement between the countries (foreign and Nigeria)
· The judgment must meet the requirements of the foreign court of the country in which it is to be enforced
· Only the judgment of High Court and other superior courts if record in Nigeria can be enforced in foreign.
· Judgment must be for sum fixed and certain and not levies, fines taxes … 
· The JC apply to the HC for a CTC of the judgment and Certificate of the Judgment	Comment by OWOLABI: Application is by motion on Notice
· He take it to the foreign court for enforcement in accordance with their Rules
· The Application for CTC and certificate is not often granted where a stay of execution has been granted.
ENFORCEMENT OF JUDGMENTS AGAINST GOVERNMENTS
· Powers of the court are exercisable against persons and governments—s. 6(6)(b) CFRN 1999
· No execution can be levied against government—Petitions Right Act/Laws 
· AGF/S directs enforcement or appeal of a court judgment
· In practice, JC apply for AG’s fiat to execute the judgment
· See generally GOVERNMENT OF GONGOLA STATE V TUKUR
OTHER FORMS OF ENFORCEMENT
· Action under Bankruptcy Proceeding
· Winding up Proceedings
SHERIFF’S INTERPLEADER
· Used to determine whether the judgment to be attached really belong to the Judgement Debtor
NB: Kindly note Or. 26 r 3 Abj and O. 43 r 2 Lag. on the mode of commencement of interpleader proceedings.	Comment by OWOLABI: Commenced via Originating summon if not in the cause of a pending action. Commenced via motion on Notice during a pending action.	Comment by OWOLABI: Commenced via summon supported by an affidavit.
CONSEQUENCES OF NON- COMPLIANCE WITH COURT ORDERS:
Where a party fails to comply with the order of court the court may order that he be committed for contempt
Application by motion on notice supported by affidavit asling the JD be cited for contempt. 
A copy of the order will be endorsed with a  notice of consequence of disobedience to order of court.)
If he fails to obey the order the registrar shall on application of the judgment creditor issue and serve on jD form 49 (notice to show cause why order of committal should not be made) see order 9 rule 13 JER. 
N date fixed for hearing if court is satisfied 
ONAGORUWA v ADENIJI 
Warrant of committal will be issued. 









WEEK 15 ---TOPIC TWO
INTERIM APPLICATIONS AND ORDERS PENDING APPEAL
· Series of application made after judgment has been given in a case to stay the proceeding or execution of the judgment pending the determination of appeal.
· The essence is to preserve the subject matter of the dispute
· Not to irreversibly alter or change the character of the subject matter.
· Power of the court to grant are usually inherent or derived from rules of court
· In which court should the application be usually made?—to the High Court or trial court
· Trial court in the first instance. If refused the application to be made to court of Appeal. Must be done within 15 days of the refusal. See O 7 r 3 CAR 
TYPES	Comment by OWOLABI: They are used based on the type of judgment appealing against and who the appeal is against
1. Stay of Proceedings
2. Stay of Execution
3. Injunction Pending Appeal
ESSENCE OF MAKING APPLICATION
· To preserve the res or subject matter of the case pending the determination of the appeal
· Not to irrevsersibly alter or change the character of the subject matter before appeal is dtermnined
· The successful party at the end of the case will not have an empty judge,ent and the appeal is not rendered nugatory
· To maintain tne status quo. 
In which court can applications lending appeals be made?
The trial court in the first instance 
If refused the application will be made to court appeal . see order 6 rules 3 and 4 Court of Appeal Rules (CAR). See also OJOSIPE V IKALABA (1972):
Where an application has been refused by the court below, an application for a similar purpose may be made to the Court within fifteen days after the date of the refusal.
Note that where there is special circumstances exist which makes it imoaracticable to apply first to lower court  See order 6 rule 4 . 
Note : a comdition precedent for applying for an interim order pending appeal is that there must have been a valid appeal. Or an undertaking to file a valid appeal,  Oladapo v ACB and intercontractors V UAC
High court’s jurisdiction to entertain applications pending oending appeal is limited to aytime after notice of appeal is filed before it or leave to appeal has been granted. 
The registrar must transmits the record to the appeal court upon notice of the appeal. Then the high court will no longer have jurisdiction.  
After an appeal has been entered, all applications ending appeals should be made to the coirt of appeal. See Ogunremi v Dada and Coker vAdeyemo
STAY OF EXECUTION
· Who applies for stay of execution?: the judgement debtor uses it to stay the execution of the judgemnt. 
· It is applicable to judgement that are executory. To stop an action.
· Why apply for stay for execution?
· A successful party is entitled to the fruit of is judgement 
· Usually granted for preservation of the res against irreversible alteration before determination of appeal—maintain the status quo ante
· The order prevent the JUDGMENT CREDITOR from executing judgment pending the determination of the appeal
· It is filled by any of the aggrieved party that want to appeal against judgment of the court
· To maintain status quo. Note that an AN APPEAL SIMPLICITER DOES NOT ACT AS A STAY OF EXECUTION, IT MUST BE APPLIED FOR BY THE APPELLANT.
· See section 17 Court of Appeal Act, 2004 as amended in 2010, Vaswani v savalakh. 
· There must be a valid appeal against the judgment sought to be stayed for the application to be successful—LIJADU V LIJADU
· May be made to the HC or Court of Appeal but must first be made to High Court save in special circumstances?—Order 6 rule 4 .
· If refused by the High C, it may be filed to the CA within 15 days after the refusal	Comment by OWOLABI: ANNEXURES
	 A copy of Notice of appeal against the Ruling
	 The ruling refusing the application.
NB: an Appeal against the refusal by the HC must be to the CA. the two court shares no concurrent power with respect to the grant of the application
· Application is by motion on Notice supported by an Affidavit stating grounds upon which it is based.
POWER TO GRANT STAY—
· The court have inherent and statutory power to grant stay of execution of its judgment. ORder 54 Rules 1& 3 LAG and order 45 rules 1&2 Abuja and section 15 Court of appeal Act. 
· Application for stay can be granted either conditionally or unconditionally—VASWANI TRADING CO  v savalakh 	Comment by OWOLABI: Where onerous conditions are given, application for variation may be brought
· Power to stay is discretionary—OKAFOR V NNAIFE 
· If the application is garnted upon a condition, then if not done then the application will be set aside. 
PROCEDURE
· The application must give an undertaken as to damages
· Application is by motion on Notice supported by an affidavit stating grounds upon which the application is based
· May be made to the High Court or Court of Appeal but must first be made to High Court save in special circumstance?—O 6 Rule 4 Court of Appeal Rules 2016--  BASHORUN V CHIEF OF ARMY STAFF	Comment by OWOLABI: HC is on vacation and matters has not been assigned to a vacation Judge, HC is on strike
· Note: pendency of a valid appeal is a condition precedent to an application pending appeal—OLADAPO V ACB. 
· Where an Appeal has been entered, the application can only be made to the Court  of Appeal—ADELEKE V OYO STATE HOUSE OF ASSEMBLY.	Comment by OWOLABI: When the Court of appeal has seized of the matter
· HC jurisdiction to entertain applications pending appeal is limited to anytime after the notice of appeal is filed before it or leave to appeal has been granted.
Where
· If refused by the HC, it may be filed to the CA within 15 days after the refusal order 6 rule 3 CAR 2016 	Comment by OWOLABI: ANNEXURES
	 CTC of Notice of appeal against the Ruling
	 The Ruling against which the appeal has been lodged
	 The ruling refusing the application
	 Copy of the Application and supporting affidavits filed at the trial court
	 See Anah v Anah 
PROCEDURE
1. By motion on notice supported by an affidavit and written address  and also attached a valid notice of appeal and other docuemntsn 
PRINCIPLES/CONDITIONS FOR GRANT/ REFUSAL OF STAY OF EXECUTION
a. Establish special and exceptional and substantial circumstances that will warrant stay: VASWANI V SAVALAKH
b. Grounds of appeal must raise substantial issues of law and recondite point of law. AKANWA V IKEDIFE (1994).
· Further conditions stated in: MARTINS V NICANNAR FOOD CO. LTD (1988):
c. There must be a valid appeal
d. Chances of Applicant success on appeal—likelihood of success. 
e. Nature of the subject matter(whether the subject matter of the proceedings will be destroyed or altered before the appeal is determined)—to determine if grant will be just.	Comment by OWOLABI: Like money: might have been spent before determination of the appeal
f. Whther the apploicant will be able to repa the fruits of the judgemnt if applea succeeds …Appeal order will be nugatory if successful and the application is refused
g. If judgemnt is In monetary matters  (money and cost), whether the judgemnt creditor or respondent can pay id=f appeal succeeds. the possibility of recovering back from the respondent if the appeal succeeds
h. Poverty is not a special ground of stay except where the applicant will be deprived of means of prosecuting his applea. if it will prevent the appellant from prosecuting his appeal—NWABUEZE V NWOSU; see also 
i. Court will consider the balance of convenience and competing rights of the parties UBN V ODUSOTE BOOK STORES (1994).
NOTE:
· Power to grant SOE is discretionary to be exercised judiciously and judicially 
· Stay Of Execution can only be granted in respect of executory judgment not granted in respect of purely declaratory matters nor granted in favour of an adjudged trespasser or in contempt proceedings
· It is only granted with respect to the res
· Conditional/ unconditional stay of execution  section 17 CA; Coker v Adeyemo
· Instalment payment: ) 39 R 8 Abuja and ordr 35 rule 4 lagos section. 21 SCPA
· Variation of terms/ conditions of stay of execution: Oyeti v Soremekun (1963).: by moition on notice supported by affidavit. 
· Note special condition for stay in Lagos 0rder 54 rule 2 
EXECUTORY JUDGMENT / DECLARATORY JUDGEMENT AND STAY OF EXECUTION	Comment by ridwan owolabi: Cannot be used for declaratory 
STAY OF PROCEEDINGS—ORDER 54 RULE 1 LAGOS AND ORDER 45 RULE 1 ABUJA
· Presupposes that an interlocutory order/ruling is made during the pendency of the action. 
· Made/ granted to suspend further proceedings in the suit pending the determination of an appeal against an interlocutory order/ruling— see Order 45 Abuja, Order 54 rule 1  lagos, AKILU V FAWEHINMI
· Need to preserve the res in the pending suit and not render the appeal nugatory
· NOTE: not granted if the ruling to be appeal against will affect the merit of the case
POWER TO GRANT IS INHERENT and statutory order 54 rule 1 & 3 Lagos order 45 rule 1 & 2 Abuja , KIGO NIG LTD V HOLMAN BROS 
PROCEDURE
· The applicat must give an undertaken as to damages
· Application is by motion on Notice supported by an affidavit stating grounds upon which the application is based, written address and notice of appeal
· May be made to the High Court or Court of Appeal but must first be made to High Court save in special circumstance?—O 6 Rule 4 Court of Appeal Rules 2016--  BASHORUN V CHIEF OF ARMY STAFF.	Comment by OWOLABI: HC is on vacation and matters has not been assigned to a vacation Judge, HC is on strike
· Note: pendency of a valid action is a condition precedent to an application pending appeal—OLADAPO V ACB
· Where an Appeal has been entered, the application can only be made to the Court of Appeal —ADELEKE V OYO STATE HOUSE OF ASSEMBLY	Comment by OWOLABI: When the Court of appeal has seized of the matter
:: HC jurisdiction to entertain applications pending appeal is limited to anytime after the notice of appeal is filed before it or leave to appeal has been granted.
Where
· If refused by the HC, it may be filed to the CA within 15 days after the refusal. Order 6 rule 3. 	Comment by OWOLABI: ANNEXURES
	 CTC of Notice of appeal against the Ruling
	 The Ruling against which the appeal is being made
	 The ruling refusing the application
	Other documents to be relied upon
	 Copy of the Application and supporting affidavits filed at the trial court
	 See Anah v Anah 
· NB: AN APPEAL DOES NOT AUTOMATICALLY OPERATE AS A STAY OF PROCEEDING—EMIR OF KANO V AGUNDI SUPRA
· It is discretionary but exercised judiciously
· The competing right of the parties to justice must be considered
· Where continuation of the action will be oppressive or vexatious to the applicant or would constitute and abuse of court process
· The conduct of the parties and circumstances surrounding the case. See AKILU V FAWEHINMI
· It will not be granted where the interlocutory order will not dispose off the matter or affect the proceeding
· A non-party to the case cannot apply for stay of proceeding. See LIYANGE V SANI
CIRCUMSTANCES FOR GRANT/ REFUSAL
i. A party has appealed against an interlocutory ruling in the case
ii. Concurrent of action between the parties in respect of same or substantially same subject matter
iii. Cross actions between the parties in the action in respect of same or substantially the same subject matter
iv. Where there is abuse of court process, frivolous action, vexatious or harassing or no cause of action
v. The applicant will show that the plaintiff will not succeed not that he might succeed 
· Rationale: for preservation of the res or subject matter
· The grant of the application is at the courts discretion to be judicially exercised 
· Applicable to both tangible and intangible res—KIGO (NIG) LTD V HOLMAN BROS LTD
THINGS THE APPLICANT MUST PROOF?—EMIR OF KANO V AGUNDI
1. Proof that success of the appeal will not be in vain
2. Refusal will be unjust and inequitable
3. Special and exceptional circumstances justifying the grant	Comment by OWOLABI: On issues like, jurisdiction, locus standi, propriety of cause of action, stating a case for an opinion of a higher court pursuant to section 295 CFRN 1999, proceeding on contempt, taking matter for Arbitration or exploring other ADR techniques etc
In NNPC V ODIDERE ENTERPRISES (NIG) LTD—PRINCIPLE ON GRANT/REFUSAL
1. The applicant must establish that he has a valid cause of action in the substantive suit which is the subject matter of the motion for stay. 
2. There must be a pending appeal and arguable grounds of appeal which is likely to succeed. There must be an arguable appeal and raise recondite point of law—OLAWUNMI V MOHAMMED
3. Exceptional and special circumstance must be establoished e.e.g challenge of jurisdiction see EZE v OKOLONJI
4. The comperting rights of the party to justice must be condidered 
5. Whether the continuation to fht eaction will be oppressive or vextaioous to the applicant or would constitue an abuse of court process
6. The conduyct of the parties and circumstances surrounding the case. AKILU V FAWEHINMI NO 2
7. The appeal will dispose of the proceedings 
8. Where the res will not be preserved if not granted
9. Where greater hardship will be caused
10. Where it will render the order of an appellate court nugatory
Must every interlocutory decision be appealed against?
Where the interlocutory order will not finally disposed of the case or affect the proceedings no need to appeal or apply for stay of proceedings AROJOJOYE V UBA and NNPC V ODIDERE
A person who is not aprty to a case cannot apply for a sty of proceedings  LIYANGE V SANI  
· Where application for stay of proceedings is made to the court of Appela , some documents need to eb exhibited
· Filed notice of appeal CTC
· Coipy of ruling appleaed against 
· Copy of ruling or order refusing stay in court below
·  Other relevant document such as the writs of summons and pleasdings and summons 
INJUNCTION PENDING APPEAL
It is applied for after judgement is given in a matter. It is applied for in cases of declaratory judgement.
 CAN ONLY BE APPLIED FOR IN THREE INSTANCES:
· A plaintiff whose claim has been dismissed, if aggrieved can apply for an injuction oending appeal to maintain the status quo pending appeal. I.e. preserve the res. See ODUTOLA V FBN
· An unsuccessful applicant for interlocutory injunction may apply for injunction pending appeal—OKOYA V SANTILI Granted as an alternative to SOE in cases where SOE cannot be granted
· It is an original motion which the trial court can entertain—see SHODEINDE V REGISTERED TRUSTEES OF THE AHMADIYA MOVEMENT IN ISLAM
· it is purposely to preserve the res and maintain the status quo of the parties pending appeal.—see OKOYA V SANTILI
· If a plaintiff’s claim is for a declaratory judgment and has been granted. The aggrieved can file an injunction pending appeal 
· Made in respect of non-executory judgments	Comment by OWOLABI: Example: cases of declaratory judgment and dismissal
· Unlike application for stay of execution and stay of proceedigs, application for injuction for injuction can be made to the court of appeal directly even though such an application had not been first made to the lower court. Order 4 rule 6 CAR 2016. Mil ADMIN DELTA STATE V OLU OF WARRI .
PRINCIPLES GUIDING GRANT/ REFUSAL ARE THE SAME AS ORDINARY INTERLOCUTORY INJUNCTION AND SAME FOR SOE
· Both the HC and CA have the jurisdiction to grant it but must first be applied to the HC
· Application is by motion on Notice supported by an affidavit deposing to facts to be relied upon for the application
· The power to grant IPA is discretionary to be exercised judiciously 
· The difference is that in IPA, the court look at the ground of appeal and the Affidavit before it while in IPT, the court look at the pleadings and affidavit before it.
PROCEDURE
1. Motion on Notice, Affidavit, written Address and Notice of appeal attached. 
CONDITION similar to SOE
1. There must be special or execptional circumstances warranting garnt of injuction pending applea
2. Valid notice of appeal filed INTERCONTRACTORS V UAC
3. Grounds of appeal must raise a recondite point of law. 
4. Grounds of appeal must raise substantial legal isseus to be argued /determined 
5. Pecul;iar circumstances tat may make grnat of injuction inequitable
6. Existence of legal rights that needs to be protected 
7. Must etsbalish balcne of conviviniece in applelants’s favur
8. Establish the necessity to preserve the res or maintain the status quo for the appeal not to be nugatory
9. Establish recondite point of law or substantial legal issue to be argued on appeal
10. Special and exceptional circumstances that make the grant inequitable 
11. Must establish a legal rights that needs to be protected 	Comment by ridwan owolabi: Common to declaratory injunction

NB: An interlocutory order declining jurisdiction is a final judgment:
In an appeal agaiants such decision the proper application pending appeal is application for injuction pending appeal. Where the court says I don’t have jurisdiction 
·  Where an appeal is made against such decision the proper is an application for order pending appeal is an application. 
COMPARE & CONTRAST STAY OF EXECUTION, STAY OF PROCEEDINGS AND INJUNCTION PENDING APPEAL
a. All processes are used to protect the res, maintain stauss quo and not render appeal nugatory 
b. Aoplications are by motion on notice and affaidavit 
c. There must be a valid nptice of appeal files for a ll processes
d. Sty of execution and inujction pening appeal are borught after judgemnt 
Differnces :
a. Both stay of execution and injuction penifndg appeal appeal are post judgem,nt ., stay of proceedings s durng trial judge,ent 
b. Injuction pending appeal is ggarnted om  declaratory judgemtn s SOE is granted on exectitoruy juge,mmtn
c. Applicatoiob for IPA canbe made in the first instance to COA stay of exectuon and proceedings must be first to the lower court before the COA. 
ETHICAL ISSUES
1. ABUSE OF COURT PROCESS: A LAWYER SHOULD RULE 14 AND 16
2. DELAY AND OBSTRUCTION OF JUSTICE RULE 14 AND  RULE 1 S
3. DUTY OF PROPER REPRESENTATION AND COMPETENCE 


WEEK 16
(CIVIL) (APPEALS)	Comment by ridwan owolabi: AS A AGAINST CRIMINAL APPEAL BECAUSE IT AS SIMULATED DIFFERENCES SO SIGNIFICANT 
Ab initio please note that civil appeals not same as criminal Appeals. The court system is so systemized that an aggrieved party can appeal against the decision of the trial court instead of taking the laws unto HIS hands. 
DESCRIPTION OF AN APPEAL:	Comment by ridwan owolabi: Order 1 rule 5 Court of Appeal Rules, 2016
"Appeal" means the filing of notice of appeal, and includes an application for leave to appeal; "Appellant" means any person who appeals from a decision of the court below and includes a Legal Practitioner representing such a person in that behalf.  Where an aggrieved party in a judicial proceeding applies to a higher court to set aside the decision of a lower court, he is said to have appealed against the decision of the lower court. Decision according to Section 318 of the CFRN means in the relation to a court, any determination of that court and includes judgment, decree, order conviction, sentence, or recommendation. 	Comment by ridwan owolabi: AN APPEAL IS different from judicial review, in the latter the court is only exercising his supervisory role not appellate as in the former. The court in judicial reviews only concerned with the legality of decision not the wisdom that the court has to look into. See Governor of Oyo State v Afolayan (1995) It is only a higher court that has the power to review the decision of the lower court. 
It is an invitation to a higher court to review the decision of a lower court to determine whether on a proper consideration of facts placed before it and the applicable law, the lower court came to a correct decision. it is continuation of the original case not an inception of new one. An appeal is not a retrial but a re-hearing of the case See Oredoyin v Arowolo (1989):
DECISIONS APPEALABLE:
INTERLOCUTORY DECISIONS:
Determination of a court. See 318 CFRN. The determination of the court is referred to as the ratio decidendi in the judgment of the court. Therefore an appeal is against the ratio of the case. The obita dictum in the judgment is not appealable. Obita strictly speaking is not a decision of the court related to the case.	Comment by ridwan owolabi: See the case of Anyanwu v state (2012)
Power of the court to determine an appeal? It is gotten from the constitution and other laws creating the court. No inherent power of a court to hear an appeal.	Comment by ridwan owolabi: The court of appeal has to determine two important questions viz: 
Was an erro made in the court below 
Was it a subsantial error in that it affected the decision of the court below and occasioned miscarriage of justice.
If the answer to the above questions is yes, the appeal will must be allowed if not, the appeal will be dismissed. See Kim v the state.  
RIGHT OF APPEAL, DOES A PARTY HAVE INHERENT RIGHT OF APPEAL?
BY SECTION 243 (1) (A) CFRN : Parties on record and any other interested party by the leave of the court. Therefore the other interested parties not on record must by application seeking the leave of the court. See the case of RE ABACHA. They must show by their affidavit their interest in the case. E.g. in the case of the beneficiaries in the estate of the deceased. Right of Appeal is statutory. See ADIGUN V AG OYO STATE and UGWU V AG EAST CENTRAL STATE. Either party to the case aggrieved by the decision of the court and those that are interested—parties affected by the decision of the court in relation to the case but not a necessary party to the case they do so with the leave of court. E.g members having interest in outcome of a decision in respect of a family land. See s. 243 (1)(a) CFRN 1999.
· Parties to the decision or persons on record have a right to appeal automatically why the interested parties must seek the leave of the court. 
· THE RIGHT OF APPEAL MAY BE AS OF RIGHT OR WITH LEAVE:	Comment by ridwan owolabi: PRINCIPLE OF LAW
· SECTION 241 CFRN : APPEAL AS OF RIGHT, 
	APPEAL AS OF RIGHT 
	APPEAL WITH LEAVE OF COURT

	1. No need of permission of the court
	Permission of court is needed

	2. Named party on record have right without leave of court
	Example: An interested party

	3. See. 241(1) CFRN
a. Final decision of a FHC or HC court sitting at first instance. + 242 (2) CFRN 	Comment by ridwan owolabi: Final decisions does include interlocutory application or substantive suit.  It determines the rights of the parties asto that issue or mater. Then the court becomes a functus officio. This is a situation whenthe only option open to the parties is to appeal the decision. 	Comment by ridwan owolabi: No distinction as to whether ground is of law, mixed law and fact or fact only. It thus immaterial.
	Comment by ridwan owolabi: Means it is not double appeal like from the magistrate to the high court then to the court of appeal 	Comment by ridwan owolabi: The party is aggreievd from the magistrate court to the high court then to the court of appeal. If it is a double appeal you need not the leave of the court the court of appeal can dispose of the appeal. . 
b. Questions of law alone.	Comment by ridwan owolabi: No distinction on whether it is interlocutory or final, may be at first instance or double Appeal.
Definition on Question of Law: misapplication of a particular law to a certain set of circumstances will occasion wrong application of the law and hence raise question of law.
The question whether the court has jurisdiction or not, is a matter of law, therefore if the court says it has jurisdiction it is interlocutory decision. 
But when it says it doent have jurisdiction it is final decision. 	Comment by ridwan owolabi: Whether it is final decision or interlocutory where the ground of appeal involves the question of law alone. 
c. Question on interpretation or application of the CFRN
d. Decision affecting fundamental human rights under Chapter IV CFRN	Comment by ridwan owolabi: Enforcement of FHR
e. Liberty of person and custody of infant
f. Injunction or Refusal or grant of appointment of a receiver	Comment by ridwan owolabi: 	Interlocutory injunctions are interlocutory,  If a receiver is appointed, not matter whether it of law, fact or mixture of both, be it interlocutory or fact, there is right of appeal as of right. 

g. Decisions determining the case of a creditor or the liability of a contributory or other officer misfeasance etc
h. Decree nisi in matrimonial causes	Comment by OWOLABI: Decree absolute come into force after 3 month in which the decree nisi was granted.—right of appeal is extinguished. 
This is one of the two situation in law where a person right to appeal against the decision of a lower court is foreclosed. The other situation is in cases where an unconditional leave to appeal is granted in cases for summary judgment. 
i. Decisions in admiralty causes 
j. Where an injunction is granted or refused 
	To set aside consent judgment

	4. AQUA V ONDO STATE SPORTS COUNCIL
	In cases of double appeals (242(2) CFRN)	Comment by OWOLABI: Decision of the HC that was reached while exercising its Appellate jurisdiction.
E.g from MC to HC to CA.

	
	a. Questions of cost only 	Comment by OWOLABI: Leave may not be needed if grounds are cost mixed with other grounds.
b. Facts alone and mixed laws and facts but are not final decision	Comment by OWOLABI: Bothering only on finding of the fact. Misapplication of findings of fact set before the court. E.g granting what is for A by evidence of fact to B. kindly note that it only inures if he ruling is not a final ruling of the court. A final ruling on fact confers appeal as of right.	Comment by OWOLABI: Basis of arriving at a decision, where fact is not properly gotten which decision concluded upon it will as well be wrong.. see NWADIKE V IBEKWE
OGBECHUE V ONOCHIE	Comment by OWOLABI: An interlocutory decisions: e.g order for amendment of pleadings, order for consolidation etc orderfor retrial etc.
Interlocutory decisions only requires leave if it is fact or mixed law and fact—generally—see exceptions under 241(1)(f) of the CFRN—no leave when grounds are of law alone.
See 242(2) (c) CFRN and ABDULKAREEM v INCAR NIG. LTD


 INSTANCES WHERE THERE WILL BE NO RIGHT OF APPEAL
· Unconditional leave to defend an action for summary judgment under Order 11 Lag and undefended list under Order .21 Abj.	Comment by ridwan owolabi: File or apply for leave to defend, if the court grants the leave then there would be no appeal if the plaintiff is aggrieved. 
· Where decree nisi has become absolute (rationale: the status of the parties has changed, the marriage ahs been dissolved totally).
· See 241(2)(a)(b) CFRN
· NATIONAL BANK V WEIDE &CO (decree nisi)  and NABHAN V NABHAN
WHEN APPEAL LIE TO THE COURT OF APPEAL WITH LEAVE APPEAL
· When it is a consent judgement or you are appealing as to the cost awarded you need the leave of the court
A. Consent judgement 
B. Cost only: SECTION 242 (2) (C) CFRN and ABDUL KAREEM V INCAR
TIME WITHIN WHICH TO APPEAL Section 24. Court of Appeal Act, 2004: (1) Where a person desires to appeal to the Court of Appeal, he shall give notice of appeal or notice of his application for leave to appeal in such manner as may be directed by rules of court within the period prescribed by the provision of subsection (2) of this section that is applicable to the case.
(2) The periods for the giving of notice of appeal or n/otice of application for leave to appeal are-
(a) in an appeal in a civil cause or matter, fourteen days where the appeal is against an interlocutory decision and three months where the appeal is against a final decision;
An order of court extending the time to file appeal, because the appeal is as of right and for such further order as the honourable may think. However, in some cases as of leave:  
Application for leave to file appeal, 
Extension of time to file appeal, further orders of the court as it thinks fit. 
· Civil appeals is majorly concerned between high court and the court of Appeal
· Time for appeal in respect of interlocutory decision is 14 days from the decisions
· Time for appeal in respect of final decision is within 3 months from the decisions
THE EFFECT OF FAILURE TO OBTAIN LEAVE TO APPEAL WHEN LEAVE IS REQUIRED:
Appeal incompetent, null and void. Appeal court lacks jurisdiction. 
Appeal to be struck out  see Nwadiek V Ibekwe
Ogbechie V Onochie (1986) 
MEANS OF COMMENCING AN APPEAL ORDER 6 COURT OF APPEAL RULES
ORDER 6- COURT OF APPEAL RULES 
1. Every application to the Court shall be by notice of motion supported by affidavit and shall state the·Rule under which it is brought and the ground for the reilief sought.
2. Any application to the Court for leave to appeal (other than an application made after the expiration of the time for appealing) shall be by notice of motion, which shall be served on the party or parties, affected.
3. Where an application has been refused by the court below, an application for a similar purpose may be made to the Court with in fifteen days after the date of the refusal.
4. Wherever under these Rules an application may be made either to the cow1 below or to the Court it shall not be made in the first instance to the Court exceptwhere there are special circumstances, which make it impossible or impracticable to apply to the court below.
FORM4
IN THE COURT OF APPEAL
NOTICE OF MOTION
ORDER 6-RULE 1
Between ............................................................................
...................... .. ..... .......... .. ... . ... . ······· ..................................... .
And
···············································································································
................... : .......................... ~ ............................................... Respondent.
TAKE Notice that the Court will be moved on .................. day of................. ~; ........ 20 ......... at.. ................. in the forenoon or as soon thereafter as Counsel can be heard on behalf of the above named * .......................... for an order that ......................................................................................... ..
TAKE FuRTHER NOTICE that the GROUNDS of this application are:
DATED" at. ..................... this ............... day of .......................... 20 ........ .
·····································
Applicant or his Legal
Representative
Whose address for service is ........................................... .
State whether Appellant or Respondent.
State the prayer
Note :An address for service must be given.
· By filing a Notice of Appeal at the lower court—O.6 R 4 CAR
· Notice of Appeal invariably includes the grounds of Appeal
EXTENSION OF TIME
1. Application is brought before the COURT OF APPEAL SECTION 24 (4) COURT OF APPEAL ACT. PLEASE NOTE THAT THE LOWER COURT CANOT EXTEND TIME FOR THE HIGHER COURT 
FINAL DECISIONS:
· Application to the Court of Appeal 
· S. 24(4) CAA andO.6 r. 3- 4 CAR, 2016
· Lower court has no jurisdiction
· Only application to extend time including the grounds
· Supporting affidavit setting forth good and substantial reasons
· The motion must state the grounds of application.
EXTENSION OF TIME TO APPEAL IF LEAVE IS NECESSARY (WHERE LEAVE IS NEEDED (APPEALING OUT OF TIME)	Comment by OWOLABI: NB: where leave is needed to appeal, the rule is that leave must be sought and notice filed within the period stipulated for Appeal. For FJ- 3 months and I.D- 14 days 
The Three Prayer or prayers Rule at the COA	Comment by OWOLABI: It will be on the same application.
 Application for extension of time is brought on Notice.
 Leave to appeal should also be on Notice
· An order for extension of time within which to seek leave to appeal
· An order for leave to appeal
· An order for extension of time within which to file the Notice of Appeal.
· Motion on Notice with grounds of application on the face of the motion
· Affidavit – good and substantial reason for delay
· Attach proposed Notice of appeal with Arguable grounds of appeal
All motions on applications must be on notice except in designated arrears. Never use ex-parte except the rule so demands—
· Don’t seek a deeming order at the court of Appeal. It is usually not granted.
· Extension of time is not granted as of right. The affidavit must show good and substantial reasons for not appealing within time.
· All necessary document should be annexed in the affidavit
· Motion must have the name of the judge and the court
AN ORDER FOR EXTENSION OF TIME within which the Appellant/Applicant may seek leave to appeal against the judgment/decision of justice AA Gift on -------date--------in Suit No:………….
WHAT TO DO IF EXTENSION OF TIME IS GRANTED?
Enrolled order is annexed to the notice of appeal and filed in lower court order 6 rule 9 (2) CAR 2016 
GROUNDS OF APPEAL 
GROUND OF FACTS : PURE FACTS
· Findings of facts whuch warrant some determination eithr way 
· Assessment of sdmissible evidence 
· Judgemnt is against the weight of evidence is a ground of fact
· Disputed facts.
GROUNDS OF LAW:
· Wrong standard of proof
· Construction or interpretation of deeds, documents terms of art, words or phrase and inferences to be darwn therefrom.
· Stating the law on a point wrongly 
· NWADIKE V IBEKWE
· OGBECHIE V ONOCHIE
MIXED LAW AND FACTS: APPLICATION OF THE LAW TO FACTS
· Application of law to disputed fatc
· Ground raise partly law and partly facts
· Exercise of discretion 
FINDINGS AND MISDIRECTION AND ERROR IN LAW: order 7 
· Misdirection: when the judge misconceives the issues, whther of facts or of law or summaires the evidence inadequately or incorrectly
· Ground cannot be an error in law and misdirection at the same time 
· Error in law will arise only after the issue has been properly identified and decided but wirng application of the law. 
· Misdirection and error cannot be be at the same time. 
OMNIBUS GROUND OF APPEAL IN CIVIL APPEASLS
That the decision of the Lower court is unwarranted, unreasonalbe And Cannot Be Supported Having Regard To The Weight of The Evidence 	Comment by ridwan owolabi: Please memorize it 
NOTICE OF APPEAL: Order 7 CAR, 2016 
PRACTICE DIRECTION 2013: 	Comment by ridwan owolabi: UNILAG V AIGORO 	Comment by ridwan owolabi: To interlocutory application only 
A. Para 1 (ii)- practice direction applicable to interlocutory appeals irrespective of the subject matter 
B. Para 3 (ii) (a) & (d)- priority in listing appelas and not more than 2 adjournments 
C. Record of appeals to be compiled and not more than 7 days after filing notice of appeal para 6 b
D. Record of appeal to be compiled within 7 days 
E. Appellant 7 days after failure by registrsr
F. Service on respondent – 7days 
G. Para 6 (b) (h )
· There is difference between notice of appeal in civil and criminal matters
· Omnibus ground of Appeal—judgment is against the weight of evidence—on ground of fact	Comment by OWOLABI: The omnibus ground of appeal in civil cases. This is not applicable to interlocutory appeal.
· No omnibus ground for interlocutory injunction
· Save where the court direct to file written addresses, Written Addresses are not required.
COMPILING OF RECORDS	Comment by ridwan owolabi: No distinction as to final decisions or interlocutory decsions. 	Comment by ridwan owolabi: 60, 30, 15 
ORDER 8 Court of Appeal Rules, -COMPILATION AND TRANSMISSION OF RECORDS
Rule 1 : The registrar of the court below shall within sixty days after the filing of a notice of appeal compile and transmit the Record of Appeal to the Court. 
Rule 4 : Where at the expiration of 60 days after the filing of the notice of appeal the registrar has failed and or neglected to compile and transmit the Records of Appeal in accordance with the preceding provisions of this Rule, it shall become mandatory for the Appellant to compile the records of all documents and exhibits necessary for his appeal and transmit to the Court within 30 days after the registrar's failure or neglec
Rule 5  Such Record compiled by the Appellant, shall be served on the Respondent or Respondents within the time stipulated for transmitting such records to the Court, which is 30 days.
Rule 6.:Where any party to the appeal considers that there are additional records which may be necessary in disposing of the appeal, he shall be at liberty, within 15 days of the service on him ofthe records, to compile and transmit to the Court such records to be known as the additional records of appeal.
APPEAL FILED AND ENTERED
Filed: notice of Appeal Filed at the Lower Court: appealed is said to be brought An appeal shall be deemed to have been brought when the notice of appeal has been filed in the registry of the court below. Order 6 rule 10, CAR, 2016 .
An appeal is said to be entered: record of proceedings transmitted to the Court of Appeal and numbered at the registry. 
An appeal shall be deemed to have been entered in the Court when the Record of Proceedings in the coutt below has been received in the Registry of the Court within the time prescribed by the Rules. Order 4 rule 10 CAR, 2016. 
· Period of compilation by the lower court—60 days
· If lower court default, the counsel compile within additional 30 days
· O. 6 R 10 CAR
BRIEF OF ARGUMENT: Order 19 CAR	Comment by ridwan owolabi: 45, 30 , 14
Definition MORDI V KWENTOH (1996) 
What a brief should contain: ARCHBOLD ENGR v WATER …. 
TIME TO FILE BRIEF CAR
· Appellant’s brief – 45 days
· Respondent’s brief--- 30 days 
· Reply brief – 14 days
· Order 19 rule 2, 4 & 5 CAR 
· Limit to no pages of brief: Appellant & respondent brief 35 pages 
· Reply breief 15 pages 
BUT PRACTICE DIRECTION PROVIDES:
· Appellant’s brief…..14 days
· Respondnet’s brief  -10 days
· Reply brief…..  5 days 
EFFECT OF NON COMPLIANCE NOT ACCEPTED FOR FILING ORDER 19 RULE 3 (6) a, b, c:
· 6)(a) Except where the Court directs otherwise, every brief to be filed in the Court shall not exceed 35 (thirty five)pages. 
· (b) The brief must be prepared in 21 Omm by 297mm paper size (A4) and typed in clear typographic character. The typeset shall be in · Times New Roman or Tahoma of 14 font size with at least single spaces.:-between.
· (c) Every brief which does not comply with the page limit and pages· requirements of this Order shall not be accepted by the Registry for tilling 
FAILURE ORDER 19 RULE 10 CAR, 2016: 
10.-( 1) Where an Appellant fails to file his brief within the time provided for in Rule 2 of this Order, or within the time as extended by the Court, the Respondent may apply to the Cou11 for the appeal to be dismissed for want of prosecution. If the Respondent fails to file his brief, he will not be heard in oral argument. Where an Appellant fails to file a reply brief within the time specified in Rule 5, he shall be deemed to have conceded all the new points or issues arising from the Respondent's brief. Consequences of Failure toFile Brief.
(2) Where an Appellant fails to file his brief within the time provided for in Rule 2 of this Order, or within the time as extended by the Court, the Court may suomotu dismiss the appeal for want of prosecution.
PART/ CONTENTS OF A BRIEF:
1. Heading of the court 
2. Reference no 
3. Parties and their designations 
4. Title 
5. Introduction: this is the brief of argument of the appellant in support of the Notice of appeal dated and filed ……………….
6. Background fact/ statement of fact: the
7. Grounds of appeal—if no issue is distilled, it will be deemed abandoned. It will only fail if it has been considered on the merit.  
8. Issues for determination: issues must not be more than the ground of appeal
9. Argument in relation to the issue: the issue must be related to the grounds of appeal couched.
10. Conclusion: summary of the point
11. Prayer
12. Date and sign
13. List of Authorities
NB: whether decision on jurisdiction is final or interlocutory? – WESTERN STEEL WORK LTD V IRON AND STEEL WORKERS UNION—Jurisdiction of Court to try an action. UBA v AKINSANYA.	Comment by OWOLABI: Where the court assume jurisdiction, such pronouncement will amount to an interlocutory ruling. Conversely, where the court decline jurisdiction =, it amount to a final decision of the court.
· Assuming the court holds that it has jurisdiction or does not have jurisdiction. Any difference?
· If it has jurisdiction, (interlocutory), if no jurisdiction (final)	Comment by OWOLABI: Because you can go back to continuing the action.  It is possible to continue the case. The actions still continues	Comment by OWOLABI: Because the proceeding cannot move forward. No goin gback.

· Contrast TUNJI GOMEZ V C&S
ASPECT OF JURISDICTIONS
· Subject matter jurisdiction
· Condition precedent
· Commencement by due process
TESTS
· Nature of Application test: what application is brought? Not necessary conclusive.
· Nature of Order test: note whether the order finally determine the right of the parties or not.
ORAL ARGUMENTS: ORDER 19 RULE 9: 
1) Oral argument will be allowed at the hearing of appeal to emphasize and clarify the written argument appearing in the briefs alread} filed in Court.
(2) The Appellant shall be entitled to open and conclude the argument. Where there is a cross-appeal or a Respondent's notice, the appeal and such cross-appeal or Respondent's notice shall be argued together with the appeal as one case and within the time allotted for one case, and the Court may, having regard to the nature of the appeal, inform the parties which one is to open and close the argument.
(3) Unless otherwise directed, fifteen minutes on each side will be allowed for argument.
(4) When an appeal is called and the pmties have been duly served with the notice of hearing, but if any pa11y or any Legal Practitioner appearing for him does not appear to present oral argument even though briefs have been filed by all the parties concerned in the appeal, the appeal will be treated as having been duly argued.
CROSS APPEAL: attacking the judgemnt of the court, asking for something though some are in my favour…
· No Cross Appeal when there is no appeal
· Used when the respondent is not satisfied with part of the decision granted but the decision id substantially in his favour.
· Used when respondent seeking to reverse finding in a judgment which is crucial and fundamental—WILLIAM V DAILY TIMES
· Some reliefs granted and others refused.
RESPONDENT’S NOTICE: RESPONDENT NOTICE OF CONTENTION
· Affirming the decision of lower court on other grounds other than the ones relied upon by the lower court.
· To vary (Form 10A)
· To affirm (Form 10B)
· O.9 R 1-7 CAR, 2016
· Respondent desire to vary or affirm decision
· Notice to be filed and served :
· Interlocutory 15 days after the srrvice of the cnotice of appeal 
· Other cases 30 days 
WITHDRAWAL OF APPEAL: Order 11 car,  Edozen V Edozen
ORDER 11-WITHDRAWAL OF APPEAL
1. An Appellant may at any time before the appeal is called on for hearing serve on the parties to the appeal and file with the Registrar, a notice to the effect that he does not intend to prosecute the appeal any further.
2. If all parties to the appeal consent to the withdrawal of the appeal without an order of the Court, the Appellant may file in the Registry the document or documents signifying such consent and signed by the parties :t .by their legal representatives and the appeal shall thereupon be deemed r:have been withdrawn and shall be struck out of the list of appeals by the Registrar and in such event any sum deposited against costs shall be paid or to the Appellant.
2. The withdrawal of an appeal with the consent of the parties under Rule 2 of this Order shall be a bar to further proceedings on application made by the Respondent under Order 9.
3. 4. If all the parties do not consent to the withdrawal of an appeal as aforesaid. the appeal shall remain on the list, and shall come on for the hearing of any issue as to costs or otherwise remaining outstanding between the parties, including any application made by the Respondent under Order 9, and for the makiHg of an order as to the disposal of any sum deposited against cost.
5. An appeal which has been withdrawn under this Order, whether with or without an order of the Court, shall be deemed to have been dismissed.
6. Where an appeal is withdrawn under this Order, any Respondent who has not given a notice under Order 9, may give notice of appeal and proceed therewith in the manner prescribed by the foregoing Rules, and in such case the time limited for giving notice of appea I, for depositing the sum estimated to cover the cost of the record and for making deposit against costs may, on application to the Court, be extended so far as is reasonably necessary in all the circumstances of the case.
EFFECT OF WITHDRAWAL:
Bar to further proceedings on respondent’s notice
Appeal deemed dismissed 
The respondent may file an appeal. After seeking exetension of tiem to appeal. Order 11 rule 6 CAR 2016 
APPLICATION TO APPEAL: DUTY OF RESPONDENT
· Responded to by counter Affidavit  in opposition
· Or within 7 days, notice of intention not to contest the application
· Such application to be determine in chambers without Oral Argument.
· Order 9 . R (1) (2) (3) (4) (5) (6) (7) (8) (9)
PRELIMINARY OBJECTION TO APPEAL
· Objecting to competence of the appeal. Usually on grounds of law. Not supported by an Affidavit
· Order 10 CAR 2016
· Form 11
· Grounds of objection to be stated
· 20 copies
· To be observed 3 clear days before hearing—O 10 R1
· Non-compliance- objection cannot be heard or adjourned—O 10 R 3

WEEK 17
RECOVERY OF PREMISES
DEFINITION OF TERMS
· Landlord: the person entitled to the immediate reversion of the premises, it includes:
a. The attorney, solicitor, agent or caretaker of the landlord
b. Any person receiving rent or has a right to receive rent
c. A former landlord where the context so requires	Comment by ridwan owolabi: This definition was criticised by Mrs Odukoya as superfluous.
This occurs  in Lagos 
d. Title and ownership right on property. section 2 Recovery of Premises Act, 1990 Abuja, and s. 47 Tenancy Law 2011, Lagos
· Tenant: Any person who holds, uses or occupies another person’s property temporarily for a term certain or fixed duration by an agreement, whether on payment of rent or otherwise or by operation of law. Does not include any person occupying premises under a bona fide claim to be the owner is not a tenant. S. 2 RPA, Abj, S. 47 TLL, and OKEDARE V HAMID. The person must be in lawful occupation of the premises.	Comment by ridwan owolabi: Suffice to say if you arein lawful possession of the property is  referred to as a tenant. 
· Tenant includes a Sub-tenant, It has been held by the SUPREME COURT to include Service tenant. See ODUYE v NIG. AIRWAYS and SULE V NIG. COTTON BOARD, ELIOCHI V MBADIWE. 
· Premises: includes a house, building, together with appurtenances and land without any building thereon. S. 2 RPA Abj
·  Includes premises used for business, residential and non-residential purposes. See s, 47 Tenancy Law Lagos state. 
APPLICABLE LAWS
Laws governing Recovery of premises. 
	LAWS
	JURISDICTION
	MATTERS COVERED

	1. Recovery of Premises Act, cap 544 LFN (Abuja)1990
	ABUJA
	Residential And Non-
Residential Premises
Business premises


	2. District Courts (Increase in jurisdiction of Judges) Order 2014	Comment by ridwan owolabi: When magistrates are sitting in civil cases in Abuja they are district courts… 
	ABUJA
	Residential And Non-
Residential Premises
Business premises 

	3. Lagos State Tenancy Law, (No 14) 2011
	LAGOS—not Applicable in Apapa, Ikeja GRA, Ikoyi and Victoria Island s. 1 (3) TLLagos 	Comment by ridwan owolabi: Not applicable to rehabilitation premises, educational premises, emergency homes
	Non-Residential Premises and Residential Premises 

	4. Recovery of Premises Law, (cap 118) Lagos 1973	Comment by ridwan owolabi: This law and Rent Control & Recovery of Residential Premises Law , no 6 of lagos State , 1997 which no longer applies.
	LAGOS—Applicable only in Apapa, Ikeja GRA, Ikoyi and Victoria Island
	Non- Residential Premises



	5. Magistrate Courts Law (No. 16) Lagos state 2009
	
	

	6. Rent Control And Residential Premises Edict 1977—No 4
	Delta and Edo
	Residential And Non-
Residential Premises

	7. Residential Accommodation (Rent Control) Law, Oyo 1977
	Oyo and Osun
	

	8. Rent Control and Recovery of Residential Premises Law 1977
	Niger
	

	9. Landlords and Tenants Law 1995
	Enugu
	

	10. Landlords and Tenants Law 1989`
	Anambra
	

	11. Rent Control and Recovery of Residential Premises Law, Cross River State
	Cross River And Akwa-Ibom
	

	12. The Rule in COLE V BEGHO
	Arrears which tenancy law did not have equivalent provision
	Vacant lands or premises


Query if the tenancy law of Lagos state does not apply to areas like Apapa, Ikeja, Ikoyi & Victoria Island which law will apply?  Note that the provisions of the statutes above are similar. 	Comment by ridwan owolabi: The Recovery of premises Law of Lagos state 1973
TYPES OF TENANCIES 
1. TENANT AT SUFFERANCE. This is in person in lawful possession but his tenancy expires and he continues to occupy. Without any action in court the landlord can evict or eject them. See SULE v NIGERIAN COTTON; A.P LTD v OWODUNNI: tenant whose tenancy has expires and stay over. Applicable at common law. The landlord can use force to eject him from the premises. Not applicable in Nigeria	Comment by ridwan owolabi: This gave rise to the enactment of various laws to protect the tenants. 
2. TENANT AT WILL. S. 8(1)(a) RPA, s. 13(1)(a) TLL, DURU V KASUMU. On the premises at the mercy of the landlord. He doesn’t have any tenure or estate, he occupies it at the pleasure of the landlord. Given notice of  7 days notice to quit. 
3. TENANCY BY ESTOPPEL:. UDE v NWARA & ANOR. Lawful tenant by implied permission of the landlord. He is estopped from the denial of the relationship. The tenancy agreement still subsists. 
4. LICENSEE. Anybody that occupies premises under a licence there is no estate in the property. On the premises by the property owner’s consent. See DR. BEN CHUKWUMA v SHELL. DEV. PET. LTD. Also Nwana v Fed Cap Dev. Authority.  Service tenant are not to be given statutory notice. They are more like a licensee, they will be given 7 day notice to quit.
5. STATUTORY TENANT: can only be ejected after expiration of his tenure by compliance with legal procedure laid down by law. He cannot be forcefully ejected, he is protected by the law. All the necessary notices must be served on him. See AP v OWODUNNI.
· PERIODIC TENANCY:. It is continues or goes on until a proper notice to quit.. it could be weekly, monthly, yearly etc. 
· The nature of the tenancy is based on the agreement it can be determined either by reference to when the rent is paid or demanded. Section 13 (6) TL Lagos, ., section 8 (3) RPA ABj. 
· By mode of payment the nature of the tenancy could be changed. When there is deviance form the agreement then the nature will change. 
· A periodic tenancy carries with it an automatic renewal clause for the same period created commencing from the anniversary of the tenancy and so on until determination by a valid notice to quit. 	Comment by ridwan owolabi: That the tenancy commences …. And that the tenant has the  option to renew for a period of six months. 
· Tenancy for a fixed period or tenancy for a fixed term certain. It has a definite commencement date and the expiration is certain too. See the cases Arbuckle Smith & Co Ltd v AG WEST (1952). They have no renewal clause, unless it would be termed a periodic tenancy. 
· It terminates by the effluxion of time. 
· It has been held that where the tenancy is for a fixed term certain and there is effluxion of time, it does not require notice to quit determining to except there is a provision in the agreement requiring such. See section 13 (5) and section 26 TLL,, ,  NWEKE V IBE (1984).
Law school students are not stricto senso tenants, they have no estate in the property, and they require no notice to quit even for at least 7 days. 
COURTS WITH JURISDICTION
· Magistrate courts and HIGH COURTS depending on annual rental value of the premises. See s. 2 (4) & 47 TLL and s. 2 RPA Abj
· Limit of magistrate court’s jurisdiction in Lagos and district courts in Abuja. Section 28 (1) Magistrate court law, No 16 2009, Lagos,   see 13. 
· Claimant may in addition claim rent in arrears & mesne profit. See s. 28(1)(b) mag. Court law, no 16, 2009, lag.—annual rental value must not exceed n 10, 000 000.
· Limit of district Courts in Abj. S. 13 DCA Abj. 1990; District Court (increase of jurisdiction) order 2004, Abuja. Annual rental value must not exceed N 5000 000.
· Excluded customary and Area court are excluded from recovery of premises. S. 2 RPA, Abj; s. 47 TLL
PROCEDURE
· same procedure applies in all jurisdiction
· there must be strict compliance or else the whole proceedings become null and void
· in all jurisdictions, Landlord must issue 2 statutory notices to tenant to recovery possession.
a. NOTICE TO QUIT. See s. 7 RPA Abj, s. 16 TLL and s. 7 RPL Lag: this is first notice issued to the tenant. It is not applicable to tenancy for a fixed time certain. 
· Not applicable in determination by effusion of time or operation of the law.
· Form B, C, Or D See Schedule Of Rpaabuja And Rpl Lagos, Or Form Tl2&Tl3 In Schedule To Tll, Depending On The Status Of The Person Giving The Notice
b. NOTICE TO TENANT OF OWNER’S INTENTION TO APPLY TO RECOVER POSSESSION, OTHERWISE KNOWN AS 7 DAYS NOTICE
· Form E. see schedule of RPA Abj, or Form TL4 in the schedule to TLL Abj; s. 16 TLL, s. RPLL See OKEDARE V HAMID and SULE v NIGERIAN COTTON BOARD
WHO MAY ISSUE NOTICE TO QUIT?
· Generally, Landlord as owner of the property however, he may delegate such right or power. 
· He may delegate the function to his agent or Legal Practitioner
· When he delegates he must give, written authority of the landlord must be given to the agent or legal practitioner. Any oral authority given under this circumstance is not valid. S. 2 RPA Abuja, s, 47 tll, see also ayiwoh v akorede, wemabod estates v kotun (1977)
· Written authority applies to the two statutory notices. COKER V ADETAYO (1992)	Comment by OWOLABI: This is similarly applicable even where the instruction is given to a solicitor.
· Compare OLUSI V SOLANA and NIANDA V ALAKE: in these cases the couert criticised decision in Ayiwoh V Akorede as too wide and held that written authority of land lord will only apply to 7 dyas notice of owner;s intention to recover possession. 	Comment by ridwan owolabi: Argued: written authority is only applicable to 7 days Notice of owner’s intention to 

LENGTH OF NOTICE TO QUIT
· How is length of notice to Quit determined?
1. By the agreement between the parties (the parties can agree on the length of notice on any)
2. By the Statute or statutory provisions 
· Where there is no express agreement between the parties on length of notice to quit:
a. Weekly Tenancy/ Tenancy At Will—1 Week Notice Or A Week’s Notice 	Comment by ridwan owolabi: After the Notice to quit, 7 Days Notice of owner’s intention to recover possession must be given

b. Monthly tenancy—1 Month Notice or a month’s notice.
c. Quarterly tenancy—a quarter’s Notice (3 months)
d. Half-yearly tenancy—3 months’ Notice (Tenancy Law Lagos alone) see section 13(1) (d) TL Lagos. 	Comment by ridwan owolabi: In practice before when there was no provision then 6 months’ notice is given. 	Comment by ridwan owolabi: If it is other jurisdiction, state that there is no express provision, 6 month is usually given.
 Note even in Lagos in areas not covered by the TLL, 6 months or 3 months may still be given.

e. Yearly Tenancy- Half a year’s (6 Months) Notice—s. 8 RPA; s. 13(1) TL Lag. 
· Tenancy exceeding one year is regarded as yearly tenancy—6 Months’ Notice
Nature of tenancy is determined by mode of payment and demand for rent in the absence of agreement to the contrary.—s. 13(6) TLL and s. 8(3) RPA, Abuja. i.e when the rent is due for payment or requested to be paid.
TERMINATION OF TENANCY BY OPERATION OF LAW
· Some tenancies automatically terminate by operation of law without service of notice to quit
a. Monthly tenant who is in arrears of rent for 6 months, See 13(2) TLL, the tenancy period automatically comes to an end. 	Comment by ridwan owolabi: The law states that the tenancy shall lapse…
b. Quarterly or Half-yearly tenant is in arrears of rent for 1 year the tenancy will automatically terminates... See s. 13(3) of TLL.
WHEN NOTICE TO QUIT IS GIVEN?
· Any time before the determination or expiration of the current term of tenancy, S. 9 RPA Abj
· The law states that the length of notice to quit must not be less than the period stipulated by the statutes or the one agreed by parties or else it will be void A.P V OWDUNNI. It can be long/more but not less. 
· Can notice be more than is required by the law? Yes. See UNIVERSAL INS.CO V T.A. HAMMOND NIG LTD (1998): it can be more or longer not but not less. 
COMPUTATION OF A MONTH’S NOTICE
· The Gregorian calendar under s. 18(1) Interpretation Act. i.e one calendar month is not applicable in recovery of premises	Comment by ridwan owolabi: Less one day, it terminates on the same day  of the next month less one day. 	Comment by ridwan owolabi: From the 1st day of a months to the last day of the month.
One clear calendar month. 
· A month in recovery of premise means one clear calendar month, i.e 1st of any month to the last day of the month. See OYEKOYA V G.B OLLIVANT and ARUKU V FAYOSE
· NB: there is no reading between months in recovery of premises.—clear calendar month is required.
· The date to be counted is the date of service not the date on the Notice. 
COMPUTATION OF 3 MONTH’S NOTICE	Comment by ridwan owolabi: In this, reading between months is allowed.

· When to give?  It is issued to quarterly tenants and half yearly tenants. S. 13(1)(c) & (d) TLL and S. 8(1)(c) RPAA
· Abuja- notice to be 3 calendar months to expire on the eve of anniversary of the tenancy  and under the RPLL	Comment by ridwan owolabi: Abuja is silent on when the three months will exprire. A day before the anniversary of the tenancy.
	 A day before the tenancy commence again.
	Comment by ridwan owolabi: e.g. 31st of Dec when the tenancy commences in January	Comment by ridwan owolabi: Lagos—Apapa, Ikeja GRA, Ikoyi and V.I

· Lagos- 3 months’ notice need not terminate on the anniversary or eve of the anniversary. 
· It may terminate on or after the date of expiration of the tenancy. S. 13(4) TLL
COMPUTATION OF HALF A YEAR’S AND YEARLY NOTICE
· Yearly tenant is a tenant from year to year and pays yearly. It is periodic tenancy where the tenancy continues year to year. 
· 6 calendar months’ notice that must expire on the eve of the anniversary of the tenancy, or else the notice to quit will be invalid. AP v OWODUNNI and OWOADE V TEXACO AFRICA LTD—it may be longer. It is applicable for recovery of yearly tenancy in Abuja and under the RPLL areas in Lagos	Comment by ridwan owolabi: Apapa , IkejaGRA, Ikoyi and Victoria Island. 
Please note that it is not applicable in Lagos by virtue of statutory provision under the TLL.	Comment by ridwan owolabi: Note CDE, monthly, quarterly and yearly
· In Lagos, recovery of premises from yearly tenant need not terminate on the anniversary or eve of the anniversary. 
· It may terminate on or after the eve of anniversary provided the 6 month notice is completed.  
· What is the position of the law when terminating properties in the AIIV eve of anniversary applies. Please see the above cases. 
TENANCY FOR A TERM CERTAIN
· That have definite commencement date and duration is certain
· They have no renewal clause. Compare with periodic tenancy
· No need for notice to quit
· Automatically determines by effusion of time. See NWEKE V IBE ..
CONTENTS OF NOTICE TO QUIT
· Must be certain, definite and unambiguous	Comment by ridwan owolabi: Without any confusion. 
1. That the tenant should quit and deliver up possession of the property, with all appurtenances to the landlord
2. Clearly describe the property sought to be recovered and where it is situated
3. The kind of tenancy. (which you occupy as a yearly tenant)
4. State that the tenant is still a subsisting tenant in the property
5. The date of the expiration of the tenancy/ tenant to quit and deliver up possession (date of termination of notice to quit, give up possession of the premises on or before)
6. Must be dated and signed by the person giving the notice. Form TL2 and TL 3 Lagos and Form BCD Abj. (dated this ---- of -----)
Note: the significant date is the date of service not the date on the notice to quit. It helps to determine whether the proper length of notice to quit has been given . see Nnadozie v Oluoma (1963), Enifemi V Ademoye (1980)
FORM OF NOTICE TO QUIT
Must Notice to Quit Conform with the Form or Specimen in the statute? For the purpose of BAR II use the forms, in practice not mandatory use. Strict compliance is not compulsory but the necessary contants must be state d out in the notice 
· A form used which differs from the prescribed form shall not make the notice to be invalid, if the difference is not material or calculated as misleading and so as all the essential content are contained in the Form. ADEJUMO V HUGES see section 31 RPA and section  23 TL
EFFECT OF SERVICE OF NOTICE TO QUIT
· Once it is served on a tenant and it expires, it automatically terminate and tenant relationship. See UIC LTD v HAMMOND NIG LTD
· NO MORE LANDLORD TENANT RELATIONSHIP ANYMORE. Thereafter Landlord is referred to as owner. CHIWETE V AMISSAH
· What happens where landlord collects rent from the tenant after termination of tenancy? HAMMILTON v HOLMES—it automatically renews the tenancy. Money can be collected for the use and occupation of the property. 
SPECIMEN OF NOTICE TO QUIT 1
To: Mr Tom Brown 
55, Law school Drive
Victoria Island, Lagos.
Sir,
Notice to Quit
I, Chike Agbejoro, as Legal Practitioner to your landlord (chief Okoro Babatov) and on his behalf give you notice to quit and deliver up possession of the 4 =bedroom flat with appurtenances situate at 55 Law School Drive, Victoria Island Lagos, Lagos State, which you held of him as a yearly tenant thereof on the 31st day of December, 2007. 
DATED THIS ….. DAY OF………… 2007
                Chike Agbejoro,
   Legal Practitioner to the Landlord,
Chike Agbejoro & CO,,
   46, Igbosere Road,
      Lagos. 
NOTICE TO TENANT OF OWNER’S INTENTION TO APPLY TO RECOVER POSSESSION 
· When to serve? This 7 days notice of owner’s intention to recover possession is served after the determination of the tenancy or after the expiration of Notice to quit.  See UIC v TA HAMMOND NIG LTD, Form E ABJ, TL4 LAG under TLL; FORM E RPLL. 
· Compliance with form not mandatory. But the content must be contained or stated out clearly. 
· Indicates owner’s intention to proceed to court within the jurisdiction where the property is situated on a date not less than 7 clear days from date of service.dont count the date of service before you can go to court. 
· Where action is commenced in court before the expiration of 7 days after the date of service. See LASAKI V DABIAM (1958) NRNLR— the action is null and void. It is a nullity. 
· Where action is filed before the end of 7 days of service of notice but is not heard by court until after 7 days. The action would be deemed to be valid. IHEANACHO V UZOCHUKWU and ETCHIE V RAJI—the 7 days notice will be deemed to be valid. Action valid.
· CAN THE LANDLORD DISPENSE WITH SERVICE OF NOTICE TO QUIT AND 
1. In Lagos and Abuja where tenancy is for fixed term certain and expires by effluxion of time s- form TL5 to be served on Tenant where tenancy expires by effusion of time. S. 13(5) TLL
2. When Landlord will be entitled to recover possession of premises for a fixed term certain. See s. 26 TLL.
3. I n Lagos where the premises is deemed to be  abandoned 15 TLL
SERVICE OF STATUTORY NOTICES
Abuja- by personal service on tenant
If he is evading service or cannot be found, there can be substituted by pasting on conspicuous part of the premises. S. 28 RPAA and CHIWETE V AMISSAH. 	Comment by ridwan owolabi: Represents the positon in RPL jurisdiction in Lagos
In Lagos- by proper service any manner of service that will ensure that the person to be served will have knowledge of the notices to be served. S. 17 TLL
· Proper service of notices on a tenant of residential premises all the manners stated in s.  18 TLL	Comment by ridwan owolabi: Personal service 
Nnay perso nnfound on the premises 
Service By courier compmany 
Affixing the notice on the prominent place to be recovered. 


· Proper service of notices on a tenant of a business premises shall be as stated in s. 19 TLL	Comment by ridwan owolabi: Delier to a prerosn at the business premises sougj tp be recovered 
Affixing it on the premises of the business premises to be recovered. 
· Before substituted serveice can be effected can be valid the server must establish that he masde severeal efforts at personal service without any success. Chiwette v Amissah.
· No need for Bailiff to serve statutory notices.  
GROUNDS FOR RECOVERY OF POSESSION  OF PREMISES:
1. Arrears of rent (rent due when the tenancy is still subsisting)
2. Tenancy has been duly determined by Notice to Quit and landlord has taken irretrievable stpes to sell the property.
3. Tenant has committed a breach of an express term of the agreement. (for residential and you now use it for residential purpose)
4. If premises is required for purposes which is in public interest. See OLAOYE V MANDILAS (1949)
5. Tenant guilty of nuisance or conducts inimical to interest or annoyance of landlord or other neighbours. E.g immoral or illegal purposes see. IDOWU V ADEKANMI, COKER V ADETAYO, OSAWARU V EZEIRUKA and OMOLE V TAYLOR (1978). 	Comment by ridwan owolabi: Tenants plays music . dancing disturbing veryone 	Comment by ridwan owolabi: Gas leakage	Comment by ridwan owolabi: Drug haven 	Comment by ridwan owolabi: Tenants wife slaps the landlord’s step mother
6. Premises is overcrowded and dangerous to health of occupants. 
7. Premises is subject to an abatement order issued by a public authority.	Comment by ridwan owolabi: A property wants to fall off, the property is to be pulled off.
8. Premises is required for substantial repairs.
9. Premises required for personal use of the landlord or that of his children over 18 years or his parents. See COKER V ADETAYO
10. In lagos where the premises has been abandoned—in lagos but applicable to Abuja
11. In lagos where the premises is unsafe and unsound and is dangerous to human life or property. See generally s. 25 TLL—no express provision but all grounds applies to Abuja. It will be applicable under the TLL and TLL Lagos.

INSTITUTION OF PROCEEDING TO RECOVER POSSESSION
· After expiration of the 7 days Notice if the tenant fails to deliver up possession	Comment by ridwan owolabi: This is next court 
· In Abuja—apply for the issue of a writ (High Court) or Plaint in Form F (Distric Court) against tenant. S. 10(1)RPA Abuja
· In Lagos-file a writ (High Court) or claim attached to a summons in Form TL 6A and 6B for recovery of possession . section 24 TLL. 
· The action must be commenced in judicial division or Magisterial district where property is situated. 
· Form F and Form TL 6B shall contain the following: 
a. The claimant/Plaintiff is entitled to possession of the premises.
b. A brief and accurate description of the premises
c. The period of tenancy and rent payable on the property.
d. The date of termination of the tenancy by notice to quit or effluxion of time
e. The fact that the plaintiff also served a notice of his intention to apply to recover possession. A copy of the notice in form E of TL4 or TL5  must be attached
f. A description of the mode of service of the 7 days Notice. 
g. That inspite of the said notice served, the defendant has refused or neglected to deliver up possession. 
h. Must contain the reliefs to be claimed: e.g 
· Arrears of rent or Mesne Profit	Comment by ridwan owolabi: Accumulated rent that 
· for protection o f the property
the difference between Arrears of rent and mesne profit 	Comment by ridwan owolabi: Sum owned during subsistence of the tenancy
Any money or rent accuring to the landlord, M.P: sum due for use and occupation of property after expiration or dertmination of tenancy and tenant is still holding over. See DEBS V CENICO LTD
s.  12  RPA and  s.31 and 47 TLL  

CALCULATING ARREARS AND MESNE PROFIT ++
Current market value of the property HENDENSON V SQUIRE (1868)
i. Must state the grounds for seeking recovery
j. State the present/ CURRENT rental value of the premises.
PROCESS OF EJECTION	Comment by ridwan owolabi: the cout hears the case meaning the trial has started and the court would give a prtaicu;lar ru;ling or judgement. 
· The Court may order possession to be given to claimant either immediately or at the expiration of a time stipulated by the court. E.g. In Lagos, court give up to 6 month for the tenant to give up posseessio.  under the TLL. S. 27 (4)TLL section 19 (1) RPA.
· The landlord can be liable to special damages see section 29 (1) RPA Abuja.
· Where tenant fails to comply with judgment , land lord can apply to court for warrant of possession. Sees section 20 and 21 RPA Abuja. Section 39 TL Lagos. 	Comment by ridwan owolabi: Called writ of possession in enforce,emnt of judge,ent 
LIFE SPAN OF THE WARRANT OF POSSESSION
In lagos 3 months renewable for abother 3months and only 3 times .
Section 41 TLL.
In Abuja its 3 motnhs amd no longer section 23 RPA. 
COUNTER CLAIM
· Tenant counter claim in the following instances
1. Compensation for unexhausted improvement made on the property with the written consent of the landlord. 	Comment by ridwan owolabi: Where imporvene,mtn is made orally the counterclaim cnnaot be used. 
2. Any expenses incurred on property with the written consent of landlord
3. Excess rent paid on the property. See AKANBI V ADEYEMI (1964)
FORCEFUL/UNLAWFUL EJECTION
Can a landlord resort to forceful eviction of tenant or use self help? He is not allowed to use any form of slef help it is applicable under common law. Not under our law. Now. 
See Ihenacho V uzochukwu : held where the landolord takes over his property forccefully  from a tenat without the order of court, he will be deemed to have resorted to sel;f help and renders himself liable in trespass “ 
· Tenant can claim the following by instituting an action:
a. Declaration that ejection was unlawful
b. Order for restoration	Comment by ridwan owolabi: only granted if there is no third party interest

c. General damages for trespass.
d. Special damages for destruction done to defendant’s property. See IHEANACHO V UZOCHUKWU held:	Comment by ridwan owolabi: where his property has been destroyred in the forceful eviction. 
“Where a landlord takes over his property forcefully from a tenant without an order of court, he will be deemed to have resorted to self-help and render himself liable in trespass”
Note that there us a penalty in lagos for any erson who attemots to or forcibly ejects or molets a tenat or wilfully damages any premises see. Section 44 TLL. 


WEEK 18
MATRIMONIAL CAUSES
Matrimonial Causes relate to the procedural rules that govern family relation (family proceedings) in court. Family Law is the substantive law governing family relations. Matrimonial causes is applicable to marriages contracted under the marriage Act only, Marriage under the Act is a Statutory Marriage, which is a marriage of a man and a woman for life to the exclusion of all others. —see HYDE V HYDE
DISTINCTION BETWEEN A STATUTORY MARRIAGE AND CHURCH MARRIAGE
Statutory marriage is a marriage conducted or contracted in full compliance with the provision of the Marriage Act, otherwise called marriage under the Act while church marriage may be described as any marriage conducted in the church. The major difference is the compliance with the provision of the Act. 
Are there circumstances when a church marriage or marriages in places of worship can become a statutory marriage? it depends; the following conditions must be complied with:
1. the marriage must have been contracted in a Licensed place of worship
2. the marriage must contracted by a Recognised/authorised Minister of the church, denomination, or body of worship: NB: the size of the church is not what matters, what is important is the license neither can ancillary pastor or minister of the place of worship can
3. the Rites and usages of the marriage must be observed in such church, denomination or body must be complied with. See NWAGWA V UBANI and Section 21 MA

IN WHICH PLACES CAN STATUTORY MARRIAGES BE CONTRACTED?—S. 21 AND S. 27 MA
a. Licensed Places of worship
b. Marriage Registry 
c. Any other places provided the Registrar of Marriage Permission be obtained
APPLICABLE LAWS
· Marriage Act
· Matrimonial Causes Act
· Matrimonial Causes Rules, 1983
SCOPE OF MATRIMONIAL CAUSES—Section. 114(1) MCA
1. Proceedings for dissolution of marriage
2. Nullity of Marriage (void and voidable)
3. Decree of Judicial Separation
4. Restitution of Conjugal Right
5. Jactitation of marriage
6. Any other ancillary reliefs arising from the above e.g. settlement of properties, maintenance, custody of children etc. 
COURTS WITH JURISDICTION—s. 2(1) MCA
· The High Court of any state in Nigeria
· Enforcement Order as to maintenance or settlement of cost—Magistrate Court and District Court (courts with summary jurisdiction)
The Basis of a Nigerian Court assuming jurisdiction in matrimonial causes.—the domicile of the parties in Nigeria (the parties must be domicile in Nigeria)
WHAT IS DOMICILE? – SECTION 2(2) MCA
· Permanent place of residence couple with the intention to be resident on such area.—See BHOJWANI V BHOJWANI
· Prove by evidence of having a house of abode, investment, and intention to reside permanently in the place.
DETERMINATION OF DOMICILE — SEE OMOTUNDE V OMOTUNDE
1. Domicile of Origin—by Birth
2. Domicile of Choice—by Choice
3. Domicile of Marriage—to a married woman i.e. the woman is married to a resident Nigerian. 
DOMICILE OF A DESERTED WIFE—s. 7(a) & (b) MCA
· If the wife is domicile in Nigeria before the marriage or before the desertion, the wife is deemed domicile in Nigeria
· Woman resident in Nigeria for at least a period of 3 years immediately before the presentation of the petition 
· For the purpose of Matrimonial causes, there is One single party Nigerian domicile for the purpose of jurisdiction of the court
PLACE OF INSTITUTING PROCEDINGS
· For Matrimonial Causes, a petitioner can institute the proceedings in any state of the federation.—s. 29(3) MCA, ADEGOROYE V ADEGOROYE and ANI V ANI
· Note, Doctrine of forum convenience, the court have power under s. 9 MCA to transfer the matter from one SHC to another SHC for convenience purpose.
MATRIMONIAL RELIEFS—s. (2) MCA
a. Decree of dissolution of marriage
b. Decree of Nullity of VOID Marriage
c. Decree of judicial separation
d. Decree of restitution of conjugal right
e. Decree of jactitation of Marriage
NULLITY OF A VOID MARRIAGE
· What is a void Marriage? Marriage not valid ab initio—no court is needed to annul it.
· Circumstance  that will make a marriage void—s. 3 MCA; ss. 34, 46 and 47, 33(2) MA; s. 370 CC, CHUKWUMA V CHUKWUMA, AKPARANTA V AKPARANTA	Comment by OWOLABI: 	 Bigamy is 5 years	Comment by OWOLABI: 	 Bigamy—7 years under CC
a. Either of the parties at the time of the marriage married to any other person.
b. Parties are within the degree of consanguinity and affinity
c. Where marriage does not conform with lex loci celebrationis
d. Consent of either party is not real
e. Parties not of marriageable age—not stated under the MA, persons under 21 must seek the consent of a parent or guardian. Under the CFRN, 18 years and consent is necessary.
f. Where both parties to the marriage have wilfully and knowingly acquiesce to the celebration of the marriage in manner not in compliance with the MA.—see AKPARANTA V AKPARANTA
NULLITY OF A VOIDABLE MARRIAGE
· What is a voidable marriage? Valid until either of the party decides to annul it by application to the court

CIRCUMSTANCES THAT WILL MAKE A MARRIAGE VOIDABLE—S. 5 MCA
a. At the time of the marriage,  either party to the marriage is incapable of consummating the marriage
b. At the time of the marriage, either party is of unsound mind, mentally defective or recurrent attack of insanity or epilepsy
c. At the time of the marriage, either party is suffering from venereal disease in a communicable form
d. At the time of the marriage, the wife is pregnant by another person who is not the husband.
CAN ANY OF THE FACTORS BE CONDONED? 
· Yes, it can, once condoned; petition cannot be filed under nullity of voidable marriage.
PERSONS BANNED FROM BRINGING PETITION TO ANNUL A VOIDABLE MARRIAGE
a. The party not able to consummate the marriage
b. The party suffering from mental incapacity or epilepsy
c. The party suffering from communicable venereal disease
d. The pregnant woman
CIRCUMSTANCE IN WHICH COURT REFUSE DECREE FOR NULLITY OF A VOIDABLE MARRIAGE—s. 36(1) & (2) MCA
· Where the other party has knowledge of the incapacity
· If the conduct of the petitioner has been unfair to the other party
· Where the petitioner has condoned and there has been a lapse of time
· After knowledge of the defect, marital intercourse has occurred between the parties
EFFECT OF NULLIFICATION OF A VOIDABLE MARRIAGE
· The marriage is annulled from the date the decree becomes absolute.—s. 38(1) MCA
· Any child born or legitimated under the marriage will not be affected
THINGS TO BE ESTABLISHED FOR GRANT OF DECREE OF NULLITY OF A VOIDABLE MARRIAGE
· It is commenced by petition in Form 6—Order 5 Rule 18 MCR
DISSOLUTION OF MARRIAGE: What is a decree of dissolution of marriage? —An order of the court that ends the marriage
THE GROUND FOR DISSOLUTION OF MARRIAGE—S. 15(1) MCA: The only ground is the irretrievable broken down of the marriage
FACTS THAT THE PETITIONER MUST PROOF TO ESTABLISH THIS GROUND
See 15(2) MCA; 16 MCA and s. 164 E.A—DAMULAK V DAMULAK
a. Wilful and persistence refusal to consummate the marriage
b. Consistence and intolerable commission of adultery to leave with the respondent
c. Behaviour in a way that the petitioner cannot be reasonably be expected to leave with him.
d. Desertion for at least one year immediately before presentation of the petition.
e. Parties have leaved apart for a continuous period of 2 years and the respondent is not objecting for the divorce
f. Parties have leave apart for a continuous of 3 years
g. One of the parties have refused to obey order for restitution of conjugal right
h. Where the other party have disappeared for 7 years as to presume he is dead.
i. N.B s. 15(2) is not exhaustive.
INSTITUTING PROCEEDINGS
·  MC proceedings can only be brought after 2 years of marriage—general Rule (the 2 years rule)
· Exceptions: Court can grant leave for petition if the marriage in under 2 years—AKERE V AKERE
a. Application is by motion ex-parte
b. Party must establish exceptional hardship and exceptional depravity 
· S. 30(2) MCA, MAJEKODUNMI V MAJEKODUNMI and WILLIAM V WILLIAM
PARTIES TO PETITION
· The parties are PETITIONER  and RESPONDENT (persons affected by the proceeding)—O 9 r 1 MCR
· In adultery cases, a 3rd party CO-RESPONDENT may be joined to claim damages.—ERAHON V ERAHON
C-P
a. Adultery must be made a ground of the petition
b. Adultery must not have been committed for 3 years—s. 31 MCA

IN THE HIGH COURT OF LAGOS STATE
IN THE LAGOS JUDICIAL DIVISION
HOLDEN AT LAGOS
SUIT NO
BETWEEN

AINA OJU……………………………………………………………………….PETITIONER
AND
1. ADAMU JACK-------------------------------------------------------------------------RESPONDENT
2. AGNES ABD-----------------------------------------------------------------------------CO-RESPONDENT
PETITION FOR DISSOLUTION OF MARRIAGE
RECONCILIATION
· It is fundamental issue that is always encouraged
· Reconciliation is the first step before filing of the petition
· If petitioner is represented by counsel, the counsel must file certificate of Reconciliation alongside the Petition—O. 2 r 2 MCR—Form 3 an d ANYASO V ANYASO
· The court is enjoined to make reconciliation between the parties—see. s. 11 MCA
· It must be done before commencement of the substantive suit.
· It may be done either:
a. Grant of adjournment for reconciliation between the parties
b. Court can inter fare as a mediator or conciliator—the mediating judge cannot proceed to trial unless reassigned by the C.J or the party consent
c. Court can send party to a professional MC mediator
d. Minimum of 14 days must be given in any of the option chooses
COMMENCEMENT OF ACTION
· Commenced by way of dissolution— O. 3 r 1; O. 5 r 11 MCR & Form 6
· Content of the Petition—O 5 r 1 MCR
a. Full name, addresses and occupation of parties
b. Particulars of marriage
c. Name of party joined
d. Particulars of place of marriage
e. Particulars of birth
f. Domicile
g. Particulars of cohabitation
h. Any previous proceedings between the parties other than the petition
i. Condoned or connivance with presentation of petition
j. Children: plans for their education, maintenance, moral upbringing
k. Facts leading to the breakup of the marriage
l. Reliefs 
m. Custody, Maintenance, settlement, access and other reliefs.
n. Dated and signed
· Documents that must accompany the Petition: See O 5 r 10(1) MCR
a. Notice of the petition—to notify the respondent that a petition has been instituted and steps to take for defence
b. The Marriage Certificate—show valid marriage between the parties
c. Acknowledgment of Service—to imply service of petition and signify intention of defence
d. Verifying Affidavit—where the petitioner restate the truthfulness of the facts stated in the petition
e. Certificate of Reconciliation—filed by the counsel showing effort of possible reconciliation
DISCRETION STATEMENT
· Made by any of the parties to the petition who has committed adultery urging the court to dissolve the marriage despite the adultery committed
· It must  state particulars of the adultery committed  (date, time, the party that commit the adultery and with whom the adultery is committed)
· Where the adultery was filed before filing the petition, it may be filed at the time the petition is being filed
· If committed after the petition, it must be filed as soon as possible as committed
· It mitigate the amount of damages or order that will be sanctioned
· It must be signed by the party filing
· A verifying affidavit to the truth of the facts in the statement
· Must be put in a sealed envelope marked discretion statement
· In form 30
· See ERAHON V ERAHON and O. 11 R 2 MCR
CUSTODY OF A CHILD
· Persons under the age of 18 years
· S. 69 MCA; Or 5 R 5 MCR
· "children of the marriage" includes-
· (a) any child adopted since the marriage by the husband and wife or by either of them with the consent of the other;
· (b) any child of the husband and wife born before the marriage, whether legitimated by the marriage or not; and
· (c) any child of either the husband or wife (including an illegitimate child of either of them and a child adopted by either of them) if, at the relevant time, the child was ordinarily a member of the household of the husband and wife,
· so however that a child of the husband and wife (including a child born before the marriage, Whether legitimated by the marriage or not) who has been adopted by another person or other persons shall be deemed not to be a child of the marriage;
WHAT WILL THE COURT CONSIDER BEFORE GRANTING CUSTODY? 
· See s. 71 MCA; NZELU V NZELU and WILLIAM V WILLIAM
* court consider the best interest and welfare of the child.
· Access of visitation right to the other parent
· Joint custody (care and custody) and (maintenance and other expenses)
· Shared custody (period of custody is divided among the parents)
· THINGS TO CONSIDER FOR GRANT OF MAINTENANCE—S. 70(1) MCA
· Affidavit of means
· If the other party is of a higher means than the party claiming the order
· See MENAKAYA V MENAKAYA and ERAHON V ERAHON
ORDER TO BE MADE—DENJOWO V DENJOWO
a. Dissolution of marriage (nisi before absolute)
b. Maintenance
c. Custody
d. Settlement of property
e. the appeal is with the leave of the court not as of right, against decree nisi absolute in matrimonial causes. See. 241(2) CFRN 1999
COMPULSORY CONFERENCE—O. 11 rr 33-37 MCR: For the parties to meet and agree on issue of custody, maintenance, settlement of property, education 
PETITION TO BE FILED
· Petition
· Answer to the Petition—28 days- form 15- O. 5 r 29 MCR
· Reply—14days—Form 17—O. 7 r 4(5)
· Cross Petition—where the respondent filed another petition on another ground.—28 days—Form 15A
SETTING DOWN FOR TRIAL—O. 11 R 39-41 MCR and Forms 31 & 32
· Defended—where the petition is defended
· Undefended suit—not defended by the respondent
UNDEFENDED SUIT—form 31 
· State matter is ready for trial because pleadings have been concluded
· Days for trial
· Number of witnesses to be called
INTERVENTION BY OTHER PARTIES—s. 62, 63 & 65 MCA
· AGF or AGS can intervene where the custody of a child is in issue
· Any other interested third party in cases of custody of the child.
JUDICIAL SEPARATION
· Where the parties cannot tolerate each other and the marriage cannot be adequately said to have broken down irrevocably
GROUNDS/FACTS TO BE PROVED—s. 15(2), 16(1) & 39 MCA
a. that the respondent has wilfully and persistently refused to consummate the marriage;
b.  that since the marriage the Respondent has committed adultery and the petitioner finds it intolerable to live with the respondent;
c. that since the marriage the respondent has behaved in such a way that the petitioner cannot reasonably be expected to live with the respondent;
d. that the respondent has deserted the petitioner for a continuous period of at least one year immediately preceding the presentation of the petition;
e. that the parties to the marriage have lived apart for a continuous period of at least two years immediately preceding the presentation of the petition and the respondent does not object to a decree being granted;
f. that the parties to the marriage have lived apart for a continuous period of at least three years immediately preceding the presentation of the petition;
g. that the other party to the marriage has, for a period of not less than one year failed comply with a decree or restitution of conjugal rights made under this Act;
h. that the other party to the marriage has been absent from the petitioner for such time and in such circumstances as to provide reasonable grounds for presuming that he or she is dead.
EFFECT OF JUDICIAL SEPARATION—s. 41-43 MCA
The marriage is not annulled but relief the parties of marital cohabitation.
· Parties can bring an action against each other in contract and in tort
· On death, the surviving party is entitled to inheritance. 
RESTITUTION OF CONJUGAL RIGHTS—s. 47 MCA
· Arise where parties are not cohabiting together
· An order restoring conjugal right among the parties
· The court cannot enforce sexual intercourse among the parties
JACTITATION OF MARRIAGE
· It is situation where the respondent has been persistently boasting of marriage to the petitioner whereas there is no marriage between the parties.
· Grounds—s. 52 MCA; O 22 r 2 MCR & Form 60 MCR
a. That the e respondent has been persistently boasting that he/she is the spouse of the petitioner
· Where the petitioner had acquiesced/Condoned—see AYENI V OWOLABI
· Yes, if the petitioner condoned it.
· The act of condoning must be clearly and unambiguously exhibited.
USE OF NAME AFTER, DISSOLUTION, NULLIFICATION OR JACTITATION?—AYENI V OWOLABI
· The wife can continue to use the husband’s name provided it is not use in the commission of crime or parading the subsistence of marriage.
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ELECTION PETITION
By their nature, election petitions are sui generis unlike other civil cases. They are conducted on their rules strictly as opposed to other civil suit. It is of its own kind and a special form of litigation. Pre-election issues (internal affairs of the political parties on selection, nomination and submission of candidate’s name, issues on primaries before election) are to be filed at the FHC or SHC.
In SALIM V CPC—s. the FHC and SHC have concurrent jurisdiction on pre-election matters.—s. 87 ELECTORAL ACT
· Pre-election matters is not suitable for election tribunal
· Time is always of essence in election petition
· Post-election matters
BODIES WITH JURISDICTION
· Court of Appeal—Exclusive Original jurisdiction on the election petitions against the president or vice president. S. 239 CFRN. OBASANJO V YUSUF
· Governorship Election Tribunal—challenging election of Governor or Deputy Governor—s. 285 CFRN
· National and State Houses of Assembly Election Tribunal—s. 285(1) CFRN—created in each state and the FCT—Exclusive original jurisdiction on petitions on election into National/State Houses of Assembly—
PERSONS WHO MAY PRESENT PETITION 
A candidate himself: include those that ought to have participated. SARAKI V PPA
· A political party
· INEC will always be a party
1. The petition may be presented by the petitioner(s):
a. In person or
b. By the solicitor named at the foot of the election petition
2. The petition is presented to the Secretary to the secretary to the election petition tribunal
3. The presentation must be between 21 days from declaration of the result
4. The secretary thereafter issues a receipt of filing. Para 3(1) RPEP
5. Petitioner delivers 10 copies and a copy each to the Respondents. Para 3(3) Rpep
6. The secretary compares the copies with the original petition and thereafter certifies the copies as a true copy of the original petition (as public documents). Para 3(3) RPEP SCH 1 ELECTORAL ACT
7. The petitioner or his solicitor makes payment of fees of 200 thousand naira for service, publication and certification of the copies
8. Default in payment of fees render the petition to be deemed not to have been received—except where the tribunal or court otherwise orders. The petitioner is also required to give security for cost of 200 thousand. Para. 3(4) RPES and para 1 & 4 ELECTION TRIBUNAL & COURT PRACTICE DIRECTION
NOTICE OF PETITION
· Served on the respondent by the Secretary and tells the Respondents that memorandum of Appearance must be entered between 5 and 7 days
· Memo of Appearance may be conditional or unconditional.
· Conditional Appearance may be raised on challenge of jurisdiction of the tribunal on grounds of law
· Unconditional if respondent submit to the jurisdiction and intends to challenge the petition
· Notice must be by personal service or if not possible tribunal or court may grant an order of substituted service
· The Secretary post a CTC of the petition on the Notice Board of the Election tribunal—namely a Notice Board at Registry of the Tribunal or the place of hearing
· He set aside copies of the CTC of the petition and transmit it to the Adjudicators that will hear the petition.
· Allegation of receipt of personal or substituted service will not invalidate the proceedings
RESPONDENTS
· File a memorandum of Appearance—state name of the respondent and address for service of his solicitor or if acting personally his address and signed by him or his solicitor
· Failure of including address for service renders the memo incompetent—effect—any subsequent service may be by pasting it on the Notice Board of the Tribunal—the respondent is not prevented from defending
· File respondents reply where he wishes to defend within 14 days of the service of the petition on him para 12.—t
· The reply should explicitly state allegation of facts in the determination that he wishes to admit and those he denies. He should state the facts relied on for his opposition to the petition
· The reply must be accompanied by the following processes:
a. list of witnesses to be called
b. Copies or list of documentary evidence
c. Witnesses statement on Oath
· The reply is filed along with as many copies as will be required for service on the other parties to the petition with extra 10 copies
· Pay prescribed fees for filing and service—failure is deemed as failure to present a reply as well as failure to file sufficient copies required.
PETITIONER’S REPLY
· Filed if new or fresh issues have been alleged in the respondent’s reply
· Must be filed within 5days of service on him of the Respondent’s reply
· See. para. 16 1st schedule to the Electoral Act
PRE-HEARING SESSION AND SCHEDULING—para 18(1). 1st schedule to RPEP
· Similar to CMC in Lagos
· An application should be made by the petitioner for the issuance of the pre-hearing notice in form TF008
· Application must be made within 7days after filing and service of the petitioner’s reply or within 7 days after the filing and service of the respondent’s reply
· Once application, the tribunal/court issues a Pre-hearing Conference Notice in form TF 008 and accompanied by a pre-hearing information as in form TF 009
· Look at para. 18 of the RPEP:
a. Dispose of all interlocutory application
b. The court issue directions on the future cause of the proceedings/petition so as to ensure speedy and economical disposal of the case
c. Court can give direction as to the order of witnesses to be called and the documents to be tendered by the parties
d. Court fix clear date for the hearing of the petition
Petitioner failure to apply for TF 008
· The respondent may on his own apply
· Apply for dismissal of the case—see para 18 supra—by a motion returnable in 3 clear days 
· Failure of either parties to apply, court/tribunal deemed it abandoned and subsequently dismiss the petition.
· If dismissed on the ground above, it is final and the tribunal becomes functus officio
Hearing is on day to day basis
MEANS OF COMMENCEMENT
· Commenced by way of election PETITION, SECTION 133 ELECTORAL ACT 
ELECTORAL UMPIRE
· The Independent National Electoral Commission(INEC)
· It has corporate personality
· They can be sued
STAGES OF ELECTION
· Accreditation
· Voting
· Collation 
· Declaration of Results
CODE: AVCD
APPLICABLE LAWS
By the authority of OBI V MBAKWE
· Electoral Act 2010 As amended including the Rules of Procedure for Election Petitions 1st Schedule to the Act
· CFRN 1999
· Election Tribunal and Practice Direction 2011 made by the PCA pursuant to s. 145(2) Electoral act
· FHC (Civil Procedure) Rules
· Evidence Act—on standard of proof
· Case Laws
CONTENT OF ELECTION PETITION—para. 4(1) of 1st Schedule to Electoral Act
1. Name of the tribunal having jurisdiction
2. Specify the parties interested in the election
3. The right of the petitioner to present the election petition
4. State the fact of holding of the election
5. The scores of the candidates
6. The person returned as  the winner of the election
7. State the facts of the election petition and the ground or grounds on which the petition is brought and the relief sought by the petitioner
· The petition should be divided into paragraphs 
· Each paragraph dedicated to a distinct issue or major facts. The paragraphs should be numbered
· Contains a prayer or payers:--
a. That the petitioner be declared validly elected or returned, having polled the highest number of lawful votes cast at the election
b. The election be declared nullified and a consequential order of fresh election be made.
8. Name of the petitioner or his solicitor
9. Signature of the petitioner or his solicitor named at the foot of the petition
10. An address of service of the petitioner
Effect of failure the petition to comply with the content above.
It renders the petition unacceptable to the Secretary of the Tribunal and petition is liable to be struck out. Par. 4(5)(ii) RPEP
 DOCUMENTS NEEDED 
· List of witnesses that the petitioner intends to call in proof of the petition
· Witnesses Statement on Oath of the witnesses
· Copies or list of documents to be relied upon during the petition
· Para 4(5) of the Rules RPEP Schedule 1 to the Electoral Act

TIME OF FILING—s. 285 CFRN
· Petition must be filed within 21 days after the date of declaration of the election result
· The election matter must be adjudicated upon and judgment given in writing by the election tribunal within 180days from the day of the filing of the petition. OKOROCHA V PDP
· An appeal for a decision of election matter must be heard and dispose of within 60 days from the date of delivery of the judgment of the tribunal
· In all final Appeal the court may first give his decision and his reason later—only CA in matters on houses of Assembly election matters (s. 246 CFRN) and SC in presidential and Governorship election. See also of PDP v OKOROCHA
GROUNDS OF PETITION
CPC V SALIM
· Constitutional ground
· Valid election to the office of president, VP, Governor or DG and members of the House of Representatives 
· Statutory ground—s. 138 Electoral Act
a. Qualification—Respondent lacks requisite qualification, 137, 182, 66, 107 CFRN	Comment by OWOLABI: 	 failure to comply with requisite requirement
b. Corrupt practices and non-compliance with the provision of the Electoral Act
c. Respondent not validly elected by majority of lawful votes cast at the election.
d. Petitioner validly nominate but unlawfully excluded from participating in the election. PPA V SARAKI
STANDARD OF PROOF
· On criminal allegations—proof beyond reasonable doubt.—s.135 Evidence Act
· On partly criminal and partly civil—for criminal—beyond reasonable doubt and the civil allegation—balance of probability (doctrine of severance ) OMOBORIOWO V AJASIN
CLASS TWO
FUNDAMENTAL RIGHTS ENFORCEMENT
Note the difference between Fundamental Rights, Human Rights and Natural Rights. Human rights are the rights you have by virtue of being human. The Fundamental Human Rights Enforcement Rules makes and indicates that human rights are wider than fundamental rights. They include those mentioned in chapter 4 and under the African Charter on human and peoples’ Rights (Ratification and Enforcement Act)	Comment by ridwan owolabi: "Fundamental Right" means any of the rights provided for in Chapter IV of the Constitution, and includes any of the rights stipulated in the African Charter on Human and Peoples' Rights (Ratification and Enforcement) Act;
ORDER 1 FUNDAMENTAL RIGHTS ENFORCEMENT PROCEDURE RULES 
Human rights were derived from and out of the wider concept of natural rights. They are rights which every civilized society must accept as belonging to each person as a human—a part of international law. Fundamental rights are such rights that are fundamental because they have been guaranteed or entrenched by the fundamental law of the country—constitution of the federal Republic of Nigeria-- UZOUKWU V EZEONU 1991 II
OVERRIDING OBJECTIVES OF THE NEW Fundamental Rights (Enforcement Procedure Rules)—Rule 3 of the Preamble 
1. Advancing and realizing the right and freedom contained in the constitution and the African charter
2. Incorporating other international treatise and charters
3. Promotion of access to justice especially the poor, illiterate, vulnerable etc.
4. Encourage public interest litigation.
WHO CAN ENFORCE?
Both natural and artificial persons have the right to enforce their fundamental right. People that can enforce as a natural persons—either in person or through other persons:
a. Person acting in his own interest
b. Person acting on behalf of another person
c. Any one acting as a member of or in the interest of a group or class of persons	Comment by ridwan owolabi: Class actions 
d. Persons acting in public interest	Comment by ridwan owolabi: Order 1 rule 2 FREPR, 2009:
"Public Interest" includes the interest of Nigerian society or any segment of it in promoting human rights and advancing human rights law;
e. Association acting in the its members or other individual or groups
NOTE:
a. Locus standi is no longer a relevant factor—Rule 3(e) of the FREPR 2009
b. Human rights activists, advocates , NGOs—O. 13 r 1 FREPR	Comment by ridwan owolabi: Any person or body who desires to he heard in respect of any Human Rights Application and who appears to the Court to be a proper party to be heard, may be heard whether or not the party has been served with any of the relevant processes, and whether or not the party has any interest in the matter.
2. Amici curiae may be encouraged in human rights applications and may be heard at any time if the Court's business allows it.
c. Priority to human right cases
d. Amicus curiae are encouraged to be heard.—O 13 r 2 FREPR
COURT WITH JURISDICTION—s. 46(1) CFRN 1999
The court with jurisdiction is the High court of the state where the infringement occur or is likely to occur. It is inclusive of both the SHC, FHC and HC of the FCT. Note that under Order 2 of the FREPR, where there is no judicial division of the FHC in the state, a division related to the state will have jurisdiction.	Comment by ridwan owolabi: Order 1 rule 2 FREPR	Comment by ridwan owolabi: 	 The NIC have jurisdiction to entertain matters of fundamental Human Rights relating to labour related disputes. See. s. 254C (1)(d) and 243(2) CFRN 1999	Comment by ridwan owolabi: Any person who al1eges that any of the Fundamental Rights provided for in the Constitution or African Charter on Human and Peoples' Rights (Ratification and Enforcement) Act and to which he is entitled, has been, is being, or is likely to be infringed, may apply to the Court in the State where the infringement occurs or is likely to occur, for redress:Provided that where the infringement occurs in a State which has no Division of the Federal High Court. the Division of the Federal High Court administratively responsible for the State shall have jurisdiction. Form No.1 in the Appendix may be used as appropriate.
Query: is the jurisdiction of the courts Concurrent? Note that:
A. The National Industrial Court will only exercise enforcement of fundamental rights over matters in which it has exclusive jurisdictions like employment, labor, trade unionism, industrial actions —s. 254C (1)(d) and 243(2) CFRN	Comment by ridwan owolabi: Appeal from NIC as of rights 
B. There is a principal subject under which the breach would have arisen. But if an Act confers specific jurisdiction on the federal high court. The FHC will only exercise jurisdiction on breach of FR that arise under matters listed under s.  251(1) CFRN—see TUKUR V GOVT OF GONGOLA STATE, ADETONA V IG ENTERPRISES and NDLEA V OMIDINA 2013 16 NWLR —see proviso O. 2 R 1 FREPR.	Comment by ridwan owolabi: Baba Suwe ‘s case.
FHC is the proper court to visit. 
C. See also GAFAR V GOV. KWARA STATE—the FHC have power to transfer the action to the appropriate place. S. 22 FCH Act.
D. The SHC will entertain in other matters not falling under s 251(1) and 254C CFRN
E. The HC of the FCT only exercise with respect to FRE issues *that occurs in the FCT
F. Where infringement span more than a state, any of the state where the substantial part occurs will have jurisdiction— ADIEBO V NWAKWO and UZOUKWU V EZEONU II
Can an alien enforce FUNDAMENTAL RIGHTS in Nigeria? Yes they, Chapter iv applies to people generally not restricted to Nigerian citizen. 
DRAFT OF THE ORIGINATING (MOTION):
IN THE FEDERAL HIGH COURT OF NIGERIA
IN THE LAGOS JUDICIAL DIVISION
HOLDEN AT LAGOS
SUIT NO …
In the matter of an application by ………………………… for an order for the enforcement of a Fundamental Right
And
In the matter of  ……………………………………………………………… Applicant
In the matter of AGELE OWOLABI for the enforcement of HIS fundamental rights 

AND 
IN THE MATTER OF AGELE OWOLABI …….................................................... Applicant 
BETWEEN 
AGELE OWOLABI ……................................................................................................... Applicant 
AND 
OMOLOLA BOBOLA …………………………………………………………………. Respondent 
ORIGINATING MOTION
BROUGHT PURSUANT TO ORDER 2 RULE 1 OF FUNDAMENTAL RIGHTS ENFORCEMENT PROCEDURE RULES 2009 AND UNDER THE INHERENT JURISDICTION OF THIS HONOURABLE COURT 
Take notice that this honourable court will be moved on ----- day of ------------------- 20----------- at hour of 9 ‘o’ clock in the forenoon or so soon thereafter as counsel on behalf of the applicant may be heard praying the court for the following: 
a. A DECLARATION that the action of Mr OMOLOLA BOBOLA against the Applicant is unconstitutional and in breach of section 35 of t#he CFRN	Comment by OWOLABI: YOU MAY STATE THE DATE OF THE ARREST OR INFRINGEMENT 
b. AN ORDER for damages against the respondent in favour of the applicant for the above breach ….	Comment by OWOLABI: you may also seek injunctive reliefs 
c. AN INJUNCTION 
d. AN ORDER for such further order or orders as this honourable court may deem fit to make in this circumstance. 
Dated this ------- day of ---------------- 20---- 
………………….
Clement owolabi 
PROCEDURE FOR COMMENCEMENT
Cause of actions actionable under the rule?—
Mode of commencement that is recognized and recommended is an originating MOTION – no particular mode but note form 1 in the appendix. The time for application for commencement be brought?—O. 3 FREPR no time limit for instituting the action. No need for leave of court for the enforcement of FR.—see ORDER 2 r 2 of the FREPR 	Comment by ridwan owolabi: IN THE FEDERAL HIGH COURT OF NIGERIA
                                                     HOLDEN AT …..
SUIT NO …….

In the matter of Agele for the enforcement of fundamental rights …………….

And 
….. ….. Applicant 
And 
………………… respondent 
                        Originating Motion
Brought pursuant to Order 2 rule 1 of FREPR and under the inherent jurisdiction of this honourable court. 
Take notice that….
 
A declaration that the action of Mr B is unconstitutional and in breach of section 33 of the cfrn
 An order for damages ….
An order for 
Dated this ------- day of ---------------- 20---- 
………………….

Clement owolabi 
	Comment by ridwan owolabi:  NOTE THAT OTHER PROCESSES MAY BE USED BUT ONLY CONSTITUTE AN EXCEPTION.
 SEE SAUDI V ABDULLAH
Against whom can the application be brought? It is enforceable against government and individuals
PERSONS THAT CAN ENFORCE:
a. Natural person: NDLEA v OMIDINA
b. Artificial person: TELL COMMUNICATION V SSS (2002) HRLRA 104, concord press
c. Infants—through next friend.—BADEJO V MIN OF EDUCATION, SOFOLAHAN v FOWLER
d. Deceased—no cause of action.  Fundamental Rights is personal. See EZECHUKWU V MADUKA. Rights to damages by the estate or beneficiaries still inure—BELLO V AG OYO
e. Different individuals in the same suit.—family rights, representative capacity—not enforceable because the rights is personal.—OPARA V SPDC—it will later be consolidated under Order 7.
DOCUMENTS TO ACCOMPANY THE APPLICATION—O 2 R 3
a. STATEMENT setting out name and description of the applicants, relief sought and grounds upon which the reliefs are sought. 
b. AFFIDAVIT—must be sworn to by the applicant himself or Persons having personal knowledge of the fact and any have the authority of the applicant to so depose or persons informed/directed by the Applicant stating that the Applicant cannot depose to the Affidavit and that they firmly believe the applicant is telling them the truth. .	Comment by ridwan owolabi: Ordrer 2 rule  (2) 4
c. WRITTEN ADDRESS: THE means of argument is by this written address. Oral argument are allowed in circumstances where it is material to the case and it did not come to the knowledge of the party while filing the written address. Where they are absent on the date for the adoption the court will deem it adopted. Order 12 r 3
APPLICATION AND OPPOSITION 
Where the respondent intends to oppose the application, it is by way of counter affidavit supported by a written address within 5 days after receipt of the service of the Application.—O 2 r 6 FREPR. Note that where the respondent agrees with all the fact in the Affidavit in support of the Application only a written Address will be filed. 	Comment by ridwan owolabi: SIDE CLASS
EXCEPTIONS TO FILING A COUNTER AFFIDAVIT
 Fact in the affidavit cannot sustain prayer before the court
Where the facts depose to are self-contradictory  
Where the facts in the affidavit are merely introductory in nature.

The Applicant may file further affidavit where necessary and a reply written address on point of law—O. 2 r 7 FREPR.	Comment by ridwan owolabi: The applicant may on being served with the Respondent's Written Address, file and serve an address on points of law within 5 days of being served, and may accompany it with a further affidavit
LIMITATION OF ACTION 
AN APPLICATION FOR ENFORCEMENT NOT TO BE AFFECTED by any statute of limitation. All limitation statutes do not apply. See BABARINDE  V OGUN State UNIVERSITY 2001 and Public Officers Protection Act, see FRN  v Njokw order 3 FREPR 
PRELIMINARY OBJECTION
On jurisdiction of the court? The application will be filed alongside the counter Affidavit and the Written Address or the Written Address alone where there no Counter affidavit and will be heard alongside the substantive suit. The court after the application may make the following orders:
a. Order striking out the application for want of jurisdiction
b. Setting aside the services of the originating application
c. If the court does not decline jurisdiction, pronounce ruling on the substantive application.
NB: it is advisable that apart from the preliminary objection, the substantive Application should be filed on the merit. Both applications must be heard together order 8 rule 4 
ORDERS; order 11 
a. Declaratory order
b. Public apology and compensation 
c. Access to family 
d. Access to medical facilities
e. Award of damages 
f. Injunction 
g. order for reinstatement 
ISSUES TO BE DISTILLED—should not be more than 3 issues.
· Whether the right of the Applicant has been infringed
· Whether the Applicant is entitled to damages and public apologies 
HEARING—Order 12
Hearing shall be based on the written address filed by the parties. The party is accorded opportunity of 20 minutes oral address on matters not contained in the written address. The written address will be adopted. If either party is absent on the day for adoption of the written address after notices of the day, the court may suo motu deem the written address as adopted or by application by the party present.
CONTENT OF THE ADDRESS
1. Introduction
2. Summary of fact
3. Issues
4. Argument
5. Conclusion
6. List of Authorities—unreported judgment, the CTC of the judgment will be attached.
Application is fixed for hearing within 7 days upon filing of the Application. However, the date may be adjourned by the court where expedient. – O. 4 r 1 and 2	Comment by ridwan owolabi: Note, it means that the court must fix a date within 7 days of filing not that date of hearing must be within 7 days of the date for filing.

EX- PARTE APPLICATIONS O. 4 r 3: Ex- parte Application is unusual and only permissible in exceptional circumstances. It may be brought if the court is satisfied that exceptional hardship will be caused to the Applicant before the service of the Application for originating motion. Similarly, it may be permitted where the life or liberty of the Applicant is involved.
Order the court can make?—an interim Relief as to terms and conditions the court may deem fit.—order 4 rule 4 	Comment by ridwan owolabi: 4.---(a) The application ex parte under this Order shall be supported by affidavit which shall state sufficient grounds why delay in hearing the application would cause exceptional hardship;
(b) A party moving, the Court ex parte may support the application by argument addressed to the Court on the facts put in evidence;
(c) Where the application is made ex parte for interim reliefs, the Court may make the following orders:
(i) Grant bail or order release of the Applicant forthwith from detention pending the determination of the application;
(ii) Order that the Respondent against whom the order for the release of the applicant is sought be put on notice and abridge the time for hearing the application;
(iii) Order the production of the Applicant on the dale the matter is fixed for hearing if the
Applicant alleges wrongful or unlawful detention;
(iv) Grant Injunction restraining the Respondent from taking further steps in connection with the
matter or maintaining status quo or staying all actions pending the determination of the
application;
(v) Any other order as the Court may deem fit to make as the justice of the case may demand.
a. Grant bail or release from detention pending the time for determination of proper application
b. Order that the respondent be put on notice and abridge the time for hearing
c. Order production of the Applicant on the date fixed for hearing if wrongful detention is alleged.
d. Order restarting the respondent or that status quo be maintained.
PARTY AFFECTED BY EX-PARTE ORDER—O 4 6
· Application by way of motion for varying or discharge the injunction (must be done within 7 days of service of the order on him)
· The order may be appealed against
AMENDMENTS OF PROCESSES
· Only grounds and reliefs contained in the statement may be amended
· Statement may be amended or further affidavit allowed in cases of new facts arising from counter affidavit
· Application for amendment must be accompanied by the proposed amendment.
· Failure to amend within time will be deemed as abandonment of amendment save extension of time is sought
· Notice of intention to amend must be given to the opposing party.
CONSOLIDATION OF PROCESSES—O 7 and OLAWEPO V AGF
· Contrast: joinder
SERVICE OF PROCESS—O. 5 
· It is served by a court official
PERSONAL SERVICE
· It may be served by the respondent or agent of the respondent, or an office in his office— qualifies as personal service
· Where is to more than one party, must be done personally or to officials in their department
· If against a public officer, it may be served on any person working in the office (COP, Prison Superintendent)
SUBSTITUTED SERVICE
· Must be done on an order of court who direct service in any of the following mode—
· Delivery to an adult at usual or last known place of abode or business of the respondent
· To agent or persons that will reasonably inform the respondent
· By delivery to senior officer of the government agency where the respondent works
· By advertisement in official gazette
· Notice in the principal court house or other public places
· Service must be between 6. am to 6 pm in the and not on public holidays save where court directs. 
NO INITIALS WHILE DRAFTING AFFIDAVIT AND NO GENDER TITLE—FULL NAMES MUST BE USED.
JUDICIAL REVIEW AND ENFORCEMENT OF FUNDAMENTAL RIGHT
FRN V IFEGWU; Or 40 & 41 (Abuja), or 40 (Lagos)
	FUNDAMENTAL RIGHT
	JUDICIAL REVIEW

	SIMILARITIES
	

	1. Commencement of both starts at the HC
	

	2. Certiorari (breach must be related to fundamental right)—Order . 10 
	Certiorari

	3. Habeas Corpus-- O. 4 r 4(ii- iii)
	Habeas Corpus

	4. Prohibition (restraining Order)—O. 4 r 4(iv)
	Prohibition 

	
	

	DIFFERENCES
	

	NO Leave needed
	Locus standi is necessary

	No time limitation
	Limitation of time

	Leave needed 
	Not needed under 


ORDER THE COURT MAY MAKE
1. Public apologies
2. Release from detention
3. Damages
4. Certiorari
5. Prohibition
6. Habeas corpus.
7. INJUNCTIONS 
8. DECLARATIONS


WEEK 20
SANCTIONS AND COSTS IN CIVIL LITIGATION
SANCTIONS: are punitive or coercive measures given by the court to enforce its order. They are penalties, punitive, coercive measures awarded by the court against any person who has failed to do an act, may be intentionally refused to comply with the rules of court or goes against the order of the court as given by the court. 
COST: court awards cost to indemnify or compensate the other party for expenses, time spent and effort exerted in the cause of the litigation. It is awarded in favor a party to reimburse the party for the money expended in the cause of litigation. Cost in litigation are naturally awarded to the successful party. Therefore Cost follows event on the circumstances of each case.
Cost and sanction are interlinked because cost is a part of sanction. Sanctions are punitive and penal in nature. It combines both monetary and non-monetary order. When cost are awarded as sanctions, they are awarded in punitive manner.
· Power of court to impose Sanctions and costs are inherent and statutory.  Order 49 Lagos and Order 52 Abuja. Power to award cost and sanction is inherent in the court. It is discretionary and may be found in statutes or under the relevant rules of court. The court in the exercise of the power must do so judiciously and judicially. Or. 49 LAG
NB: USUALLY SANCTIONS ARE PAID INTO COURT WHILE COSTS ARE USUALLY INTER-PARTIES
TYPES OF SANCTIONS
1. Striking out action for want of diligence prosecution. (A form of sanction) and cost may be awarded thereto. It is meant to punish for an action not diligently handled by the party. See or. 30 rr 1, 3 & 19 lag or 35 r 2 and 4 Abj. Cost may be awarded too.
2. Striking out Applications.  See O 39 r 6 Lag and O 7 r 22 Abj—(fresh application will be brought for striking out )
3. Striking out action for non-compliance with rules or statutes. Order 5 r 1& 2 Lag and Or 2 r 1(2) Abj.
4. Failure to perform an act within time authorized by the judge or rules. O. 9 r 5, o 24 r 4 and o 44 r 41 lag
5. Committal for contempt. S. 72 SCPA, o 42 r 9 and  o 41 r 1 ABJ, order 30 rule 20 
6. Award of punitive costs and penalties, Order 19 r 2 (3), and 3 (3) Lag; order 26 rule 11 lag; order 30 rule 20
7. Setting aside proceedings and judgment. See O 20 r 12 Lag and O 25 r 9 Abj—both sanctions and cost may be awarded to the party in default.
8. Failure to attend or participate in case management conference or ADR proceedings. See o 25 rr 5 and 6(2) lag
9. Disciplinary measures against counsel for professional misconduct. See r. 24(2) and (3) RPC.
COSTS 
The principle behind the award of costs: the basis of award of costs—see ORDER 49 r 1 Lagos and Order 52 Rule 7 Abuja.—the winning party will be indemnified for costs, time and effort exerted in the cause of the proceedings. 
The power of the court to award cost usually given after judgment on the detailed address as to cost incurred by the party to be awarded in the cause of the proceedings. The party must be able to break down at the end of the case, the costs incurred and the party to be paid will similarly be given opportunity to reply. The court will take the circumstances of the case into consideration in the cause of awarding the cost.—O 49 Lag.
The power of the court to award cost is discretionary and the discretion must be exercised judicially and judiciously. See the nature of the power of court to award costs.—O 49 r 7 Lagos. UNION BANK v NWAOKOLO (1995) 4 SCNJ
NB: order as to cost is not exclusive to the claimant, it depends on the party in favor of whom judgment is given be it the claimant or the defendant. The general rule on award of cost. See o 49 r 11 lag: is that “cost follows event”. 
WHEN THE WINNING PARTY MAY NOT GET COST
a. When the party has conducted in a manner that shows irresponsibility occasioning cost to the other party
b. When he is the claimant/ plaintiff and an offer for settlement is made to him but he declined against the rules of the court.  
WHAT WILL THE COURT CONSIDER IN AWARDING COSTS? O 49 R 3, 12 AND 13 LAG
· Circumstances of each case and the conduct of the party in the cause of the proceedings.
· Any offer of either of the party to settle out of court or payment into court needed in a particular circumstance. 
· Anything/any action done or omission made improperly or unnecessarily which makes a party to be at lost.

· SECURITY FOR COSTS: Order 49 rr 3 And 4 Lagos—An Undertaken In Form Of A Bond That Once A Cost Is Given, The Party Undertaking The Cost Will Easily Pay.
· When does cost or security for cost become payable? O 49 r 10 Lagos —it is payable immediately/ forthwith but must be made within 7 days and not later else, audience will not be granted by the court to the defaulting party. 
· Note also that an order for cost can be made at any time of the proceeding. Order 49 rule 10 (1 and  2)
· Stage of proceedings when issue of costs can be dealt with? See O 49 r 10(1) Lagos:  If he fails to pay cost upon time stipulated his proceedings would be stayed… till payment of the costs. O 49 r 9 lag Order 52 rule 9.
· The judge assesses the amount to be paid, a taxing officer may assess.  Assessing the amount to be paid as cost will be done after the address of the parties or cost transferred to a taxing officer for assessment. O 49 r 1 Lag.  The court may hear the patties’ addresses as to the cost sought to be awarded. 
· Cost Of Interlocutory Applications—A.G. LEVENTIS. V OBIAKO (1963)
TYPES OF ORDERS AS TO COST
1. AN ORDER AS TO COST OF THE ACTION—it is given After Delivery Of Judgment
2. NO ORDER AS TO COST—Each Party Bears its Cost—Done When Taking Interlocutory Applications—(In Alternative Obligation Or Settlement Issues)
3. COST IN THE CAUSE—see DIKE V UNION BANK—the judge is not awarding the cost at the particular time. The judge is reserving award of cost till the judgment is given as against the party that loses the case. Whoever wins get the cost in the application. 
4. APPLICATION DISMISSED WITH COSTS—where the application is frivolous, unmeritorious, where applications is not taken for reimbursement of the other party.
5. COSTS IN ANY EVENT—in interlocutory applications for refusal to act timeously. 
PERSONAL LIABILITY OF LEGAL PRACTITIONERS TO PAY COST
When will a LEGAL PRACTITIONER be liable to pay costs or indemnity to his client? See O. 49 r 14(1) and (2) Lag and O 4 r 17 Abj. This happens where the matter occasion cost against the other party due to inadvertence of the LP and penalty may similarly be awarded to be paid to the client. In cases where the LP fail to notify his client on interrogatories will make him liable to committal. Especially “During interrogatories and discoveries” …. 
A. Lagos sanction
B. Abuja … attachment 
C. Non Diligence prosecution of the case. In the UK it is called waited cost… 
55

